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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
WASHINGTON, D.C.

JULY 5-7, 1995

1. Opening Remarks of the Chair

A. Report on actions taken by the Judicial Conference at its March 1995
session

i. Approval of Bankruptcy Forms
ii. Recommitment of proposed amendments to Civil Rule 26(c)
iii. Transmission of report on Evidence Rules 413-415 to Congress
iv. Approval of recommendations regarding pending legislation

affecting rules committee membership and service provisions in
admiralty cases

v. Ninth Circuit local rules regarding capital cases

B. Ongoing review of self-study plan

C. Rules governing attorney conduct in federal courts

2. Approval of Minutes

3. Report of the Administrative Office

A. Legislative activity report

B. Administrative actions

1 4. Report of the Federal Judicial Center

5. Report of the Advisory Committee on Appellate Rules

L) A. ACTION - Proposed amendments to Rules 21, 25, 26, and 27 for
approval and transmission to the Judicial Conference

B. ACTION - Proposed amendments to Rules 26.1, 28, 29, 32, 35, and 41
for public comment

C. Minutes and informational items
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6. Report of the Advisory Committee on Criminal Rules

A. ACTION - Proposed amendments to Rules 16 and 32 for approval and l
transmission to the Judicial Conference

B. ACTION - Proposed amendments to Rule 24 for public comment L
i. Informational items on lawyer questioning of prospective jurors C

C. Minutes

7. Status Report on Uniform Numbering Systems Regarding the Appellate,
Bankruptcy,' Civil, and Criminal Rules,

8. Report of the Advisory Committee on Civil Rules

A. ACTION - Proposed amendments to Rule 5 f6r approval and
transmission to the Judicial Conference

i. Proposed amendments to Rule 43 previously approved by the
Standing Committee for transmission to the Judicial Conference

B. ACTION - Proposed amendments to Rules 9, 26, and 47 for public
comment

i. Proposed amendments to Rule 48 previously approved by
Standing Committee for public comment

C. Minutes [
D. Status report on committee's work regarding class actions

9. Report of the Advisory Committee on Evidence Rules

7
A. ACTION - Proposed amendments to Rules 801, 803, 804, 806, and a;

new Rule 807 for public comment

i. Proposed amendments to Rules 103 and 407 previously [
approved for public'comment, including revised committee note
to Rule 103

LI
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B. ACTION - Notifying public of the committee's review of twenty-four
rules of evidence

i. Standing Committee previously approved committee's request to
notify the public of its review of Rules 406, 605, and 606

C. Minutes

1
10. Report of the Advisory Committee on Bankruptcy Rules

A. ACTION - Proposed amendments to Rules 1006, 1007, 1019, 2002,
2015, 3002, 3016, 4004, 5005, 7004, 8008, and 9006 for approval and
transmission to the Judicial Conference

B. ACTION - Proposed amendments to Rules 1019, 2002, 2007.1, 3014,
3017, 3018, 3021, 8001, 8002, 9011, and 9035, and proposed new Rules
1020, 3017.1, 8020, and 9015 for public comment

C. Minutes

11. Next meetings

A. Winter meeting scheduled for January 10-12, 1996, and suggested
summer meeting scheduled for June 19-22 or June 26-29, 1996
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

(Standing Committee)

Chair:

Honorable Alicemarie H. Stotler Area Code 714
United States District Judge 836-2055
751 West Santa Ana Boulevard
Santa Ana, California 92701 FAX-714-836-2062

7M Members:

Honorable George C. Pratt Area Code 516
55 Sugar Tom's Ridge 421-2244, Ext.425
East Norwich, New York 11732 FAX-516-421-2675

Honorable Frank H. Easterbrook Area Code 312
United States Circuit Judge 435-5808
219 South Dearborn Street
Chicago, Illinois 60604 FAX-312-435-7543

L. Honorable Phyllis A. Kravitch Area Code 404
United States Court of Appeals 331-6836
56 Forsyth Street, N.W. -
Atlanta, Georgia 30303 FAX-404-331-5884

Honorable William 0. Bertelsman Area Code 606
Chief Judge 655-3800
United-States District Court
P.O. Box 1012 FAX-606-431-0296
Covington, Kentucky 41012

Honorable Thomas S. Ellis, III Area Code 703
United States District Judge 557-7817
200 South Washington Street FAX-703-557-2830
Alexandria, Virginia 22320

Honorable William R. Wilson, Jr. Area Code 501
United States District Judge 324-6863
600 West Capitol Avenue, Room 153
Little Rock, Arkansas 72201 FAX-501-324-6869

Honorable James A. Parker Area Code 505
United States District Judge - "766-1129
P.O. Box 566

Albuquerque, New Mexico 87103 FAX-505-766-1283
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE (CONTD.)

Honorable E. Norman Veasey Area Code 302
Chief Justice 577-3700
Supreme Court of Delaware
Carvel State Office Building FAX-302-577-3702
820 NorthFrench Street, 11th FloorK
Wilmington, Delaware 19801

ProfessorThomas E. Baker Area Code 806
Texas Tech University 742-3992 K
School of Law
18th & Hartford, Box 40004 FAX-806-742-1629
Lubbock, Texas 79409-0004 LE
ProfessQr Geoffrey C. Hazard, Jr. Area Code 215
Director, The American Law Institute 243-1684 E
(Trustee Professor of Law (215-898-7494)
University of Pennsylvania Law School)
4025 Chestnut Street FAX-215-243-1470
Philadelphia, Pennsylvania 19104-3099 E
Alan W. Perry, Esquire Area Code 601
Forman, Perry, Watkins & Krutz 960-8600
188 East Capitol Street, Suite 1200
P.O. Box 22608 FAX-601-960-8613
Jacksonl Mississippi 39225-2608

Honorable Alan C. Sundberg Area Code 904
Carlton, Fields, Ward, Emmanuel, 224-1585

Smith & Cutler, P.A. Ll
5th Floor, First Florida Bank Bldg. FAX-904-222-0398
P.O. Drawer 190
Tallahassee, Florida 32302 L

Sol Schreiber, Esquire Area Code 212
Milberg, Weiss, Bershad, Hynes & Lerach 594-5300
One Pennsylvania Plaza, 49th Floor
New York, New York 10119-0165 FAX-212-868-1229

Deputy Attorney General (ex officio) Area Code 202 K
Honorable Jamie S. Gorelick 514-4375
Attn: Geoffrey M. Klineberg, Esquire -2101'
4111 U.S. Department of Justice K
10th & Constitution Avenue, N.W. FAX-202-616-1239
Washington, D.C. 20530 -514-0467

Reporter: L

Professor Daniel R. Coquillette Area Code 617
Boston College Law School 552-8650
885 Centre Street -4393 (secy.)
Newton Centre, Massachusetts 02159 FAX-617-576-1933
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v Consultants:

Joseph F. Spaniol, Jr., Esquire Area Code 301
5602 Ontario Circle 229-2176
Bethesda, Maryland 20816-2461 FAX-202-273-1826

Mary P. Squiers, Asst. Prof. Area Code 617
Boston College Law School 552-8851
885 Centre Street
Newton, 'Massachusetts 02159 FAX-617-552-2615

Bryan A. Garner, Esquire Area Code 214
LawProse, Inc. 691-8588
Sterling Plaza, 5949 Sherry Lane
Suite 1280, L.B. 115 FAX-214-691-9294
Dallas, Texas 75225 (Home)-358-5380

Secretary:

Peter G. McCabe Area Code 202
Secretary, Committee on Rules of 273-1820
Practice and Procedure

Washington, D.C. 20544 FAX-202-273-1826



JUDICIAL CONFERENCE RULES COMMITTEES L

Chairs Reporters

Honorable Alicemarie H. Stotler Prof. Daniel R. Coquillette
United States District Judge Boston College Law School El751 West Santa Ana Boulevard 885 Centre Street
Santa Ana, California 92701 Newton Centre, MA 02159
Area Code 714-836-2055 Area Code 617-552-8650,4393
FAX 714-836-2062 FAX-617-576-1933

Honorable James K. Logan Professor Carol Ann MooneyUnited States Circuit Judge University of Notre Dame100 East Park, Suite 204 Law School
P.O. Box 790 Notre Dame,1Indiana 46556
Olathe, Kansas 66061 Area Code 219-631-5866 7Area Code 913-782-9293 FAX 219-631-6371
FAX 913-782-9855

Honorable Paul Mannes Professor Alan N. Resnick 7Chief Judge, United States Hofstra University
Bankruptcy Court School of Law

6500 Cherrywood Lane, Rm. 385A Hempstead, New York 11550Greenbelt, Maryland 20770 Area Code 516-463-5930
Area Code 301-344-8047 FAX 516-481-8509
FAX 301-344-0385

Hon. Patrick E. Higginbotham Professor Edward H. CooperUnited States Circuit Judge University of Michigan
13E1 United States Courthouse Law School J1100 Commerce Street 312 Hutchins Hall
Dallas, Texas 75242 Ann Arbor, MI 48109-1215
Area Code 214-767-0793 Area Code 313-764-4347
FAX 214-767-2727 FAX 313-763-9375

Honorable D. Lowell Jensen Prof. David A. Schlueter
United States District Judge St. Mary's University of LUnited States Courthouse San Antonio School of Law
1301 Clay Street, 4th Floor One Camino Santa MariaOakland, California 94612 San Antonio, Texas 78284 7Area Code 510-637-3550 Area Code 210-431-2212
FAX 510-637-3555 FAX 210-436-3717

Honorable Ralph K. Winter, Jr. Prof. Margaret A. BergerUnited States Circuit Judge Brooklyn Law School
Audubon Court Building 250 Joralemon Street
55 Whitney Avenue Brooklyn, New York 11201
New Haven, Connecticut 06511 Area Code 718-780-7941
Area Code 203-773-2353 FAX 718-780-0375
FAX 203-773-2415 L

L

Ilk,~ ~ ~ ~ ~ ~ ~~~~~~~W



EXCERPT FROM REPORT

OF THE

JUDICIAL CONFERENCE

(MARCH 1995)



r
I~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~l I

S.,

F?
u in

LiJ

a.

LJI

I t7

p1

L,

F

FJ I

FJ J



Judicial Conference of the United States

COMMITTEE ON RULES OF PRACTICE

AND PROCEDURE

OFFICIAL BANKRUPTCY FORMS

The Committee on Rules of Practice and Procedure submitted to the Judicial

Conference proposed amendments to the Official Bankruptcy Forms made necessary

by the enactment of the Bankruptcy Reform Act of 1994 (Public Law No. 103-394).

The JudicialIConference approved the Committee's proposals to amend Official

Bankruptcy Forms 1, 3, 6, 7, 8, 9A, 9C, 9D, 9E, 9E(Alt.), 9F, 9F(Alt.), 9G, 91, 91,

10, 16A, 16B, 16C, 17, and 18, and to adopt new Official Forms 16D and 19. The

amendments take effect' inmediately.

FEDERAL RULES OF CIVIL PROCEDURE

The Committee on Rules of Practice and Procedure submitted to the Judicial

Conference proposed amendments to Civil Rule 26 (General Provisions Governing

Discovery; Duty of Disclosure). The proposed amendments grew out of a cooperative

process in which the Advisory Committee on Civil Rules responded to concerns

expressed by Congress in a number of legislative proposals. The amendments sought

to meet the concern that protective orders may conceal information that could protect

against ongoing risks to public health and safety, without imposing onerous procedural

requirements that might weaken the benefits of protective'orders in litigation over

issues that do not involve any risk to public health or safety. The amendments were

circulated to the bench and bar and discussed at a public hearing, and modifications

were made to the original proposal in response to comments received. After voting to

modify the proposed rule by striking the phrase "on stipulation of the parties," the

Judicial Conference recommitted to the Committee on Rules of Practice and Procedure

for further study the proposed amendments to Civil Rule 26(c).

The Rules Committee also recommended to the Conference that it propose to

the Congress that the service provisions contained in the Suits in Admiralty Act,

46 U.S.C. § 742, which are different from the service provisions in Civil Rule 4, be

deleted. The Committee noted that § 742 was enacted before the Civil Rules were

adopted, and concluded that there is no apparent reason to have inconsistent time

periods for service of process or to treat suits in admiralty differently from other civil

actions. The Conference approved the Committee's recommendation.

30



March 14, 1995 1 X

FEDERAL RULES OF EVIDENCE 
i

Under the "MVolent Crime Control and Law Enforcement Act of 1994" (PublicLaw No. 93-322), new Rules 413-415 of the Federal Rules of Evidence, dealing withthe admission of character evidence in certain sexual misconduct cases, were to takeeffect in February 1995 unless the Judicial Conference submitted alternativerecommendations for amending the Evidence Rules as they affect the admission ofevidence of a, defendant's prior sexual assault or child molestation crimes in cases iinvolving sexual assault or child molestation. By mail ballot concluded February 8,1995, the Judicial Conference approved a Rules Committee recommendation to urge Cthat Congress reconsider its policy determinations underlying Evidence Rules 413-415.In the alternative, the Conference proposed amendments to Evidence Rules 404 and405 in lieu of new Evidence Rules 413, 414, and, 415. The Conference's report wastransmitted to the Congress on February 9, 1995. l
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COMMITTFIEE ON RULES OF PRACTICE AND PROCEDURE

Draft Minutes of the Meeting of January 11-13, 1995
San Diego, California

The winter meeting of the Judicial Conference Committee on Rules of Practice
and Procedure was held in San Diego, California on Wednesday, Thursday, and Friday,
January 11-13, 1995. All the members were present:

Judge Alicemarie H. Stotler, Chair
Professor Thomas E. Baker
Judge William 0. Bertelsman
Judge Frank H. Easterbrook
Judge Thomas S. Ellis, III
Professor Geoffrey C. Hazard, Jr.
Judge Phyllis A. Kravitch
Judge James A. Parker
Alan W. Perry, Esquire
George C. Pratt, Esquire
Sol Schreiber, Esquire
Alan C. Sundberg, Esquire
Chief Justice E. Norman Veasey
Judge William R. Wilson

Representing the Department of Justice on the committee were Deputy Attorney
General Jamie S. Gorelick and Geoffrey M. Klineberg, Special Assistant to the Deputy
Attorney General.

Supporting the committee were Professor Daniel R. Coquillette, reporter to the
committee, Peter G. McCabe, secretary to the committee, John K Rabiej, chief of the
Rules Committee Support Office of the Administrative Office, and Mark D. Shapiro,
senior attorney in the office.

Representing the advisory committees at the meeting were:

Advisory Committee on Appellate Rules -
Judge James K. Logan, Chair
Professor Carol Ann Mooney, Reporter

Advisory Committee on Bankruptcy Rules -
Judge Paul Mannes, Chair
Professor Alan N. Resnick, Reporter

Advisory Committee on Civil Rules -
Judge Patrick E. Higginbotham, Chair
Professor Edward H. Cooper, Reporter

Advisory Committee on Criminal Rules -
Judge D. Lowell Jensen, Chair
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Li
Professor David A. Schlueter, Reporter

Advisory Committee on the Rules of Evidence - i
Judge Ralph K.- Winter,l Chair i

Professor Margaret A. Berger,, Reporter,

Also participating in the meeting were: Joseph F. Spaniol Jr. and Bryan R.
Garner, consultants to the committee, Mary P. .Squiers, project director of the local rules
project, and William B. Eldridge, director of the Research Division of the Federal
Judicial Center.

INTRODUCTORY REMARKS

Judge Stotler reported that the Judicial Conference at its September 1994
meeting had rejected the proposal of the Court Administration and Case Management
Committee to promulgate national guidelines governing cameras in courtrooms in civil
cases It then proceeded to, disapprove the Standing Committee's proposed amendment
to Fed. R. Crim. P. 53, which would have removed the rule's absolute ban on cameras in
the courtroom in criminal cases.

The members-discussed generally the policy that should be followed in providing
information about pending committee business to the public and the media. Judge
Stotler pointed out that the rules process is very open and provides numerous
opportunities for the public to provide input to the committees. She added that recent
correspondence between Administrative Office Director Mecham and Chief Judge
Newman had left the door open on the issue of committee members having contacts E
with the media and the public. She stated that members were free to give their personal
views, but should do so with discretion.

Judge Stotler also emphasized the importance of maintaining contacts with other
committees of the Judicial Conference, especially the Court Administration and Case
Management Committee. Judge Easterbrook added that Judge Ann Williams, chair of L
the Court Administration and Case Management Committee, had agreed to share with
the Standing Committee preliminary results of the RAND Corporation's evaluation of
the Civil Justice Reform Act (CJRA) pilot programs as soon as the results become
available.

The members expressed concern that thedtimetables established by the CJRA L
were unrealistically short and did not allow sufficient time for the Judicial Conference
and its committees to analyze the RAND data in a meaningful manner and to prepare 7
meaningful recommendations for national rules changes. Id It was suggested that the
committee communicate these concerns to members and staff of the-judiciary
committees of the Congress.
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APPROVAL OF THE MINUTES OF THE LAST MEETING

The committee unanimously approved the minutes of its June 23-24, 1994

meeting.

REPORT OF THE ADMINISTRATIVE OFFICE

Mr. Rabiej reported on recent legislative developments amending or affecting the

federal rules.

First, the Congress had made a technical change, as requested by the Judicial

Conference, in Fed. R. Crim. P. 46(i), correcting an erroneous statutory reference

to the Bail Reform Act.

Second, the Congress had enacted Fed. R. Evid. 412 in the version approved by

the Judicial Conference. In so doing, the Congress did not accept the changes

made by the Supreme Court that would have limited the rule's application to

criminal cases only. The Congressional conference committee explicitly adopted

as part of the legislative history the committee note prepared by the Advisory

Committee on the Rules of Evidence.

Third, the Congress had amended Fed. R. Crim. P. 32 to require victim allocution

in cases involving a crime of violence or sexual abuse. The amendment was made

effective on December 1, to coincide with the timing of all other changes in the

rules under the Rules Enabling Act.

Li Fourth, the Congress-had amended Fed. R. Bank. P. 7004 to require that service
on insured depository institutions under the rule be made by certified mail.

r
Mr. Rabiej also reported that Senator Heflin had introduced a bill to require that

each rules committee be comprised of a majority of practicing attorneys. He noted that

7 the Chief Justice had been advised of the matter and had addressed it in his year-end

Ln report. The Chief Justice stated that the rulemaking system was working well, and that

Congress should not seek to regulate further the composition of the rules committees.

CONTRACT WITH AMERICA

K Mr. Rabiej reported that a bill had been introduced in the Senate, the

counterpart of the House's Taking Back Our Streets bill, that included a provision
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requiring that the number of Department of Justice representatives of each rules L
committee be equal to the number of members who represent defendants in criminal
cases. It would affect the composition of the Standing Committee, the Advisory
Committee on Criminal Rules, and the Advisory Committee on the Rules of-Evidence.

Mr. Rabiej stated that the Judicial Conference had' already taken a position on
the House bill and had requested the Standing Committee to a consider taking a
position on this particular, bill. ITheecommitte~e agreed with the views of the Chief Justice
that the rulemaking system had worked well and Congress should not seek to regulate H
the composition of the, rules committees any -more than it had. It, was pointed out that
many members of the rules committees have had prior prosecutorial experience and that
committee votes are neither prosecution-oriented nor defense-oriented. Several H
members noted, too, that the Pepartment ofJustice had provided ex officio members to
the Standing Committee and the advisory cdimitees for many years Accordingly, the [
committee voted to recommend that the Judicl Conference oppose' legislation
regulating the composition of the rules committees appointed to advise the Judicial
Conference and the Supreme Court.

The consensus; of 'the, members was that there wa's no need to communicate
further with the Congress on the h""Iation. : n

Judge Stotler reported tat te responsiblity over most of the Contract With
America had been assigned to other committees of the Judicial Conferen`ce. Judge H
Higginbothampointed joutlthat many of the substantive areas assigned to other
committees are lacetdwith procedural issues. lThe`Advisory Committee on Civil Rules
was looking at the legislation, but only with eard to their impact on procedural issues. H

Judge Winter pointed out that the Advisory Committee on the Rules of Evidence
had reviewed Article VII of the Federal Rules of Evidence. It had concluded that since
the Supreme Cburtts dtecision in the Daubetr case was relatively new, it was premature to L
consider either amendments to Article VIIor legislation to regulate scientific and
technical evidence., He advised that pending legislation to revise Fed. R. Evid. 702 was 7
flawed and 'that Congress should be persuaded to leave the rule alone. Professor Berger
added that there were also difficultes with the proposed legislative redraft of Fed. R.
Evid. 702(c), dealing with compen LArtwitnesses. '

I , I I F I~~~~~~
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Judge Logan reported that the Advisory Committee on Appellate Rules had
a, considered a proposed legislative amendment to Fed. R. App. P. 22, dealing with

certificates of probable cause. The advisory committee had decided not to take ar position on the merits of the proposal.

REPORT OF THE FEDERAL JUDICIAL CENTER

Mr. Eldridge described several research projects that the Federal Judicial Center
had undertaken to assist the rules committees. He offered the services of the Center to
evaluate the impact of rules changes and provide other help that the committees might
want.

REPORT OF THE ADVISORY COMMYITEE ON APPELLATE RULES

L Judge Logan presented the report of the advisory committee, as set forth in his
memorandum of December 8, 1994. (Agenda Item 6) He noted that the committee wasL not presenting any items that would require action.

Judge Logan reported that the advisory committee had reviewed the Style
L,,; ' Subcommittee's draft revisions of Rules 1-23 and planned to review Rules -24-48 as soon

as its agenda permitted. He stated that the advisory committee intended eventually to
present a restyled revision of all 48 rules to the Standing Committee as part of a singleL package.

Judge Logan stated that the advisory committee had approved substantive
L. changes in Fed. R. App. P. 26, 29, 35, and 41, but would defer seeking approval of the

changes until the July 1995 meeting of the Standing Committee.

Professor Mooney stated that the appellate advisory committee had voted-as had
the other advisory committees-not to expand from 3 days to 5 days the additional time

C a party is given to act where service on the party has been made by mail.
L

7 ~~REPORT OF THE ADVISORY COMMI ITEE ON BANKRUPTCY RULES

Judge Mannes and Professor Resnick presented the report of the advisory
committee, as set forth in Judge Mannes' memorandum ofDecember 14, 1994. (Agenda
Item 8)
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Judge Mannes stated that the advisory committee had approved several proposedamendments at its September 1994 rmeeting, but had decided to defer them forpresentation to the" Standing Committee at its" July 1'9`95 meeting. He also advised thatthe committee had held a spe'ciaI meeting in'December to consider amendmne'nts to theFederal Rules of Bankruptcy Procedure made necessary by enactment of the BankruptcyReform Act of 1994.

Professor Resnick stated that the Act was very comprehensive and contained 60operative sections. The advisory committee concluded that most of the rules changes toimplement the Act did not require expedited'action and could be promulgated under thenormal Rules Enabling Act schedule. Accordingly, several proposed' amendments wouldbe brought before-,the Standing Committee for consideration at its July 1995 meeting.

The advisory committee determined, however, that certain matters requiredurgent attention through immediate: (1) amendment of the Official Forms, and (2)issuance of model interim -rules.

LiThe Official Forms, which are widely used by creditors and the general public, didnot yet reflect important changes enacted by the 1994 law. Therefore, they weremisleading to creditors in such matters'as filing proofs of priority claims. Professor' LResnick pointed out that the Official Forms are promulgated by the Judicial Conferencedirectly and do not have to be submitted to the Supreme Court and the Congress.Accordingly, the necessary corrective changes could be implemented by the JudicialConference at its'March 1995 meeting.,

The committee voted unanimously to approve the proposed amendments in the LOfficial Forms and send them to the Judicial Conference for promulgation.

Under section 104 of -the Bankruptcy Code, dollar amounts in the Code are Ladjusted every three years on the recommendation of the Judicial Conference. Theadvisory committee recommended that the Judicial Conference automatically change the rOfficial Forms to reflect the periodic adjustments m'ade in the statutory dollar amounts. LJThe Standing Committee asked the advisory committee to return at the next meetingwith a specific suggestion for effectuating the automatic adjustments in the Official 7Forms.

The advisory committee recommended three Suggested Interim Bankruptcy Rulesfor adoption as local court rules. (These rules would eventually be superseded byamendments to the national bankruptcy rules under the Rules Enabling Act process.)The three interim rules were considered necessary'by the advisory committee toimplement provisions of the Bankruptcy Reform Act of 1994 immediately. They dealt,respectively, with. (1) election of chapter 11 trustees, (2) special procedures for smallbusiness chapter 11 cases, and (3) jury trials.
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Professor Resnick stated that the advisory committee had distributed model,
interim rules directly to the courts in 1979 and 1987. This time, however, the committee
was seeking approval of the Standing Committee to distribute the interim rules to the
district and bankruptcy courts.

The committee voted unanimously to authorize the distribution of the Suggested
Interim Bankruptcy Rules.

Professor Resnick pointed out that the advisory committee planned to engage in a
dialogue with the new National Bankruptcy Review Commission, which had been given
two years in which to report to the Congress with respect to further changes that may be
appropriate in the bankruptcy laws. He also noted that the 1994 bankruptcy legislation
had changed the effective date of amendments to the Federal Rules of Bankruptcy
Procedure to December 1 of each year, making it consistent with the effective date for
the other federal rules. It was the consensus of the committee that it would be
appropriate for the advisory committee to deal directly with the National Bankruptcy
Review Commission.

L REPORT OF THE ADVISORY COMMIENEE ON CIVIL RULES

Judge Higginbotham presented the report of the advisory committee, as set forth
7 in his memorandum of December 13, 1994. (Agenda Item 9)

He stated that the advisory committee requested action by the Standing
Committee on five items.

Firs4 the committee recommended that the Judicial Conference ask the Congress
to delete the service provisions from the Suits in Admiralty Act, 42 U.S.C. § 742. The
Act requires that a libellant "forthwith" serve a libel on the United States attorney and
the attorney general. "Forthwith" has been interpreted by some courts to require service
within a period shorter than the 120-day period specified in Fed.R.Civ.P. 4(m), creating
a trap for practitioners.

The committee approved the recommendation unanimously.

Second, the advisory committee recommended that amendments to Fed. R.
Civ. P. 26(c), dealing with protective orders, be approved by the Judicial Conference at
its March 1995 meeting. Judge Higginbotham pointed out that legislation introduced by
Senator Kohl would cause difficulty because it focused too much on products liability
litigation and would require a judge to conduct a hearing and make explicit findings
before entering a protective order. He noted that he had met with the senator and his
staff, had corresponded with them, and had carried on a dialogue in an attempt to

L
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F
accommodate competing policy considerations. As a result, the advisory committee
voted by mail' ballot to make some changes in its original' proposal to amend Rule 26(c).

Judge, ligginbotham stated that the rule had been changed by ,the advisory K
committee after publication to make it clear that nonparti~es may intervene for the
limited purpose of questioning a protective order, thereby reflecting currenrt practice in 7
the courts. The committee expanded the enumerated grounds for dissolvinig' a protective
order. It also provided explicitly in therule for entry of a protective order on stipulation
of the parties. ln addition, the' adwsory committee note 1had been amended tO'explain
more clearly the balancing required by the rule. ,

Judge iggipnbotham stated thatibhese changes wouldln'ot require a republication-
of the aendents since they should follow, 1l the proposal that had been
published. K-

The committee voted unanimouslyto sepd the amendments to Fed. R. Civ. -

P. 26(c) to the Judicial Conference for approval. "

The committee further agreed to proceed on an expedited basis by seeking
Judicial Conference approval of the amendments to Rule 26(c) at the March 1995 7
meeting.

Judge Higginbotham expressed his appreciation'to Assistant Attorney General 7
Frank Hunger for his assistance on Rule 26(c). LJ

Third, the advisory committee recommended changes to Fed. R. Civ. P. 43(a): K
(1) to eliminate the requirementthat testimony of witnesses at trial be taken "orally," U
and (2)- to'!allow the court "for good cause shown in compelling circumstances" to permit
presentation of testimony in open court by contemporaneous transmission from a
different location.

The committee voted unanimously to approve the proposed amendments to Fed. >

R. Civ. P. 43(a), but to delay transmitting them to the Judicial Conference for approval
until the Conference's fall 1995 meeting.

.' ' -I ' ' I C7

Fourth, the advisory committee recommended for publication amendments to Fed.
R. Civ. P. 48 to return to -the 12-person jury in civil cases. Judge Higginbotham traced
the history of the judiciary's move to 6-person'juries, following the Supreme Court
decisions in Duncan v. Louisian and Williams v. Florida. He argued that the literature
demonstrates that 12-person juries are more stable in their decision-making than juries
of 6 persons. Moreover, 12-person juries are more representative of the community.

Judge Higginbotham stated'that the advisory committee had coordinated with
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E7
other committees of the Judicial Conference on this issue, including the Space and

Facilities Committee and the Court Administration and Case Management Committee.

The committee voted without objection to publish the amendments to Fed. R. Civ.

P. 48 for public comment.

Fifth, the advisory committee recommended for publication amendments to

Fed. R. Civ. P. 47(a) to provide counsel with a right to participate in the examination of

prospective jurors. Judge Higginbotham pointed out that the proposal would keep the

judge in control of the voir dire process, but would give counsel an opportunity to

supplement the court's questioning under limits set by the judge.

He stated that many judges are deeply concerned about the proposal, but that it

r is strongly supported by legal associations and had been approved by the advisory

L committee on a unanimous vote. He noted that trial lawyers offer two arguments in

support of the change: (1) voir dire in civil cases conducted exclusively by judges is

often inadequate, and (2) laywers know more about the details and nuances of their case

than the judge. He also pointed out that recent research shows that more than 60

percent of. district judges currently allow some form of vow dire by the lawyers. Finally,

hle mentioned that as a result of the J E.B. and Batson cases, lawyers have a greater need

L. for effective voir dire in order to articulate nondiscriminatory reasons for striking

potential jurors.

Judge Jensen stated that the Advisory Committee on Criminal Rules had reached

the same conclusions, but had not decided on the final language of a proposed

amendment. He stated that his advisory committee would attempt to return to the

Standing Committee in July 1995 with a common proposal to cover attorney

participation in voir dire in both civil and criminal cases.

The committee voted without objection to table action on publishing Fed. R.

E Civ. P. 47 until the July 1995 meeting.

Judge Higginbotham reported, as an information matter, that the advisory

committee was continuing to conduct research and to consult with the bar and academia

on class actions. It had scheduled a special meeting in February at the University of

Pennsylvania to hear the views of practitioners and academics expert in class actions. It

also had planned to hold its regular meeting in New York in connection with a

symposium on class actions conducted by the New York University Law School.

He also reported that he had appointed a subcommittee, chaired by Judge Scirica,

to monitor legislative developments in the area of securities litigation and class actions.
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REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Jensen presented the report of the advisory committee, as set forth in his
memorandum of November 29, 1994.' (Agenda Item 10)

He stated that the advisory committee had no matters requiring action, but would
present some proposed amendments to the Standing Committee at the July 1995
meeting, including an amendment to Rule 24 (attorney participation in voir dire) and L
Rule 16 (pretrial discovery). He noted that' in enacting Fed. R. Evid. 413-415, the
Department of Justice and the Congress had both taken the position that it is. necessary
for purposes of a, fair trial, when the prosecution intends to introduce propensity L
evidence, to have pretrial disclosure of witness statements, notwithstanding the Jencks
Act.

REPORT'OF THE ADVISORY COMMITTEE ON THE RULES OF EVIDENCE

Judge Winter presented the report of the advisory committee, as -set forth in his
memorandum of November 22, 1994. (Agenda Item 7) 7

He reported that the advisory committee had published for public comment its
tentative decision not to amend 25 rules of evidence, but it had received only one 7

comment. On the other hand, the committee had spent a great deal of its time in
connection with evidentiary matters in which the Congress had taken an interest.

He stated that the advisory committee had made a tentative decision not to
amend another three rules: Fed. R. Evid.-406, 605, and 606. He agreed to ;defer
seeking authority to publish these rules until the July 1995 meeting of the Standing
Committee, at which time the 'advisory committee would have other rules to present as

part of a more comprehensive package.

Judge Winter requested authority to publish for public comment proposed L
amendments to "Fed. R. Evid. 103(e) and 407.

Fed. R Evid. 103(e) L

The proposed new Rule 103(e) would make it clear that any pretrial objection to
a proffer of evidence be renewed by counsel in a timely fashion at trial-unless the court
expressly states on the record, or the context clearly demonstrates, that the court's ruling
on the objection is final. Judge Winter pointed out that the case law among the circuits
on the effect of a pretrial ruling is unclear, and the advisory committee had decided
unanimously that a default rule would be very helpful to practitioners.
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He added that some members of the advisory committee had thought that the
default rule should be the converse, i.e., that a pretrial ruling by the court should
normally be considered final and should not have to be renewed. A majority of the
committee believed, however, that attorneys normally will raise issues again at trial in
any event. Moreover, many rulings on admissibility are subject to change because of
changed circumstances at the time of trial.

Mr. Perry moved: (1) to publish the advisory committee's proposed amendments
to Fed. R. Evid. 103(e), incorporating several style improvements accepted by Judge
Winter, and (2) to state explicitly in the accompanying note that the committee was also
considering an alternative version of the default rule. By so doing, there would clearly
be no need to republish the rule if the committee later accepted the alternate provision.

Other members suggested, however, that it would not be necessary to republish
since a committee is always free to reach a different conclusion on a proposal, based on
the comments it receives during the publication period. Judge Winter expressed concern
that the alternative default rule might overrule the Supreme Court's decision in the
Lucas case. Professor Schlueter suggested that a better approach would be to explain
clearly, in the advisory committee note that the committee had considered and rejected
the converse approach, thereby directing public attention to the issue.

Mr. Perry's motion to include a description of the alternate default provision in
the publication failed by a vote of 3-7.

Mr. Sundberg then moved to add a sentence to the note declaring that the
committee had considered a default rule-providing that counsel would not have to
renew an objection at trial-but had rejected it.

The motion was approved by a vote of 9-1.

The committee then voted unanimously to approve publication of Rule 103(e).

Fed. R Evid. 407

Judge Winter stated that the advisory committee was proposing two amendments
to Fed. R. Evid. 407 (subsequent remedial measures). The first would apply the rule
expressly to product liability actions, thereby reflecting the position of a majority of the
federal circuit courts (although state law is generally to the contrary). Second, the rule
would be clarified to provide that it applies only to changes made after the occurrence
that produced the damages giving rise to the action.

Judge Winter agreed to accept stylistic changes suggested by the members.

The committee voted 9-4 to publish Fed. R. Evid. 407 for public comment.
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LJ
Fed. R Enid. 413-415

Judge Winter stated that new Fed. R. Evid. 413-415 had been enacted'as part 'of
the 1994 omnibus crime legislation. The rules provide' that in a civil or criminal action
involving sexual assault or child molestation evidence of the defendant's-commission of a
prior sexual assault or child molestation "is admissible."'

Judge Winter pointed out thatfthe new rules have a very sparse legislative history,
consisting prinqipally of floor statements made by members after the bill had been
passed. He- reported that the rules'would'go into effect in 150 days after
enactment-February 10, i1995-unless the Judicial Conference recommended otherwise.
In that eventjthediroles would take effect in an additional 150 days.

He reported that the Administrative Office had distributed the new rules to
thousands of people for comment and that the comments had been overwhelmingly
negative. Opponents argued -that: (1) the' criminal justice system had a long tradition
against allowing'the introduction of propensity evidence, and (2)' there was no empirical H
support for the change.l '

Judge Winter stated that there was virtually unanimous belief among the critics- H
which the advisory committee shared-that the rules as written were unclear as to
whether the proffered evidence was subject to the balancing test of Rule 403 and to the H
other rules of evidence designed to protect against unreliable evidence (s'uch as the
hearsay provisions). Rule 403, for example, excludes evidence if its probative value is
substantially outweighed by the danger of unfair pejudice or ' otherspecified factors. r7
Accordingly, the new rules presented la constitutional problem, because, the defendant's
evidence would be subjec to the balancing testy while that of the prosecution would not.
Moreover, Rules 413-415 were inconsistent philosophically with Rule 412. The latter
rule shields against earlier events, while the former makes Bthem admissible. 'Ll

Judge Winter reported that the Advisory Committee on the Rules of Evidence 7
had passed a resolution with only a single dissenting vote by the representative of the
Department of Justice that disagreed with'Fed. R. Evid. 413-415 on policy grounds: (1)
because the rules breached the traditional propensity bar, and (2) because of the high
possibility that the prior acts evidence would be unduly prejudicial. The committee
agreed, further, that the-rules as drafted'did not accompIlish what their proponents
wanted them to accomplish. Accordingly,--the advisory committee had' decided to assist Cthe Congress by redrafting the-rules to capture what appeared-to be the intent of the
proponents.

Judge Winter pointed out that in redrafting the rules, the advisory committee
decided that the provisions belonged logically in Fed. R. 'Evid. 404 and'405,'rather than
as new Rules 413-415. He emphasized that the committee's draft would permit evidence H

X,
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of an earlier act of sexual assault or child molestation to be introduced only "if otherwise

admissible under these rules." It also included an explicit balancing test in the rule.

n Judge Jensen stated that the Advisory Committee on Criminal Rules had

examined Rules 413-415 and had agreed with the evidence committee that the rules

were unsound as a matter of evidentiary policy and should not be enacted. He added

that, as a matter of drafting, the Advisory Committee on the Rules of Evidence had

L. made all the appropriate corrections in the rules. Professor Schlueter noted that the

criminal advisory committee had considered the rules in 1991, when they were before the

Congress, and had opposed them by a vote of 8-1. He added that the committee was

also deeply concerned about the sidestepping of the Rules Enabling Act process.

Judge Higginbotham stated that the Advisory Committee on Civil Rules had also

L concluded that the rules were unwise, but had deferred to the evidence committee on

matters of style. Professor Coquillette stated that he had read the public comments and

that nearly all were negative, including those from child abuse organizations, which had

Lo stated that the rules would do more harm than good.

The consensus of the members following lengthy discussion, was stated by

Professor Hazard and accepted by Judge Winter:

7 (1) The committee should express its opposition to the new rules because they

are ill-founded and wrong as a matter of policy.
(2) If the Congress wishes to proceed with the rules, it should be encouraged

to substitute the corrected and improved language drafted by the Advisory

Committee on the Rules of Evidence.
(3) The committee should enumerate the deficiencies in the rules in its report

to the Congress.
(4) No attempt should be made to supersede the rules through the Rules

Enabling Act process.
(5) Members should communicate the committee's views personally to the

House and Senate committees and staff.

Ms. Gorelick stated that the Department of Justice could not oppose adoption of

the rules, nor could it support a delay in their effective date. The Department believed

-t that the new rules must be read together with Fed. R. Evid. P. 403 and the hearsay

L. rules. On the other hand, the Department would be pleased to participate in making

improvements in the rules through the normal Rules Enabling Act process. Thus, the

Department would vote against a motion to delay implementation of the rules for

Lanother 150 days, but would abstain on a motion for substitute language.

In light of the committee's deliberations, Judge Winter and Professor Berger

drafted a revised report overnight and accepted style improvements in the rules,
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presenting them to the committee on Friday morning.

After reviewing the revised draft of the report-to the Congress, Ms. Gorelick
suggested that it was too forceful in interpreting Rules 413-415 as requiring that
evidence of past acts of sexual, abuse or child molesation be admitted regardless of the
limitations imposed by the other rules of evidence. She recormmended that alternate
language be used ~stating ,that lhe legislative history suggested 'that' the rule might' be
interpreted as incorporating the'hearsay rule' and the, Rule 403 balancing {est. Judge
Winter agreed to consider iMs¢Gorelick's edits 'in preparinghefin!al report.'

Judge Stotler statedthat there appeared to be a"consensus on the committee that
the report to thie ongress§ hould not include'an absolute statement'that' evidence of
prior acts of sexual abuse or'`child molestation is admissible regardless of the hearsay
rules or,,Rule She dreco #dd that this -ewet be indco rated inthefial report.
Shesug $tld, be impractical for thcommittee todraft the report
as a comiteo tewoe

Judge Stotler recommended that the committee endorse in principle heh draft
report to the Congress on Fed.R.Evid. 413-415, with the final language to be prepared by
Judge Winter and distributed to the members as 'isoon as possiblel.

The recommendation was approved unanimously.

LJ

NINTH CIRCUIT LOCAL RULE ON CAPITAL CASES

The Chief-Justice had referred to the committee a request by the attorneys L
general of five states that the Judicial Conference exercise its power under 28 U.S.C.
§ 331 to invalidate Local Rule 22 of the United States Court of Appeals. for the Ninth K
Circuit on the grounds that it was "inconsistent with "federal law." The local rule
prescribes procedures forprocessing capital cases in the Ninth Circuit.

The committee's discussion centered on' a memorandum prepared by the reporter,
Professor Coquillette. (Agenda Item 5) The members also had before them the brief of
the state attorneys general and the response of the Ninth Circuit, submitted by Chief K
Judge Wallace.

Professor Coquillette posed two questions for the committee to consider: -

(1) ''whether the Ninth Circuit rule is inconsistent with federal law under
28 U.S.C'. § 331,' and

(2) whataction the Judicial Conference should take if the rule is in fact in
conflict with federal law. ' '
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Professor Coquillette stated that the attorneys general had set forth nine legal

arguments for holding the rule inconsistent with federal law. He found two areas where

Local Rule 22 was most arguably inconsistent with federal law.

The first is that the Ninth Circuit rule authorizes a single judge to invoke

an in banc hearing. Under 28 U.S.C. § 46 and Fed.R. App. P. 35, however, a

majority vote of the judges of the court in regular active service is required for in

banc consideration. He pointed out that the Ninth Circuit had defended the

legality of the rule on the grounds that Rule 22 itself had been adopted by a

majority of the circuit judges in regular active service.

The second is, that Rule 22 provides for automatic issuance of a certificate

of probable cause on the appellant's first petition. But the federal habeas corpus

statute and case law require a determination on the merits for the issuance of a

certificate of probable cause. The Ninth Circuit had defended the rule on the

grounds that it had by majority vote delegated its power to act.

Professor Coquillette concluded that there is nothing in the pertinent statutes and

rules that permits a court to delegate its judicial responsibility: (1) to act by majority

vote on each suggestion for an in bane hearing, or (2) to consider each certificate of

probable cause on the merits. He pointed out, however, that his memorandum

contained a suggestion by Judge Easterbrook on how the Ninth Circuit might redraft the

rule to deal with both problerns.

Ju-,dge Easterbrook recommended that the committee express its considered view

that Rule 22 was inconsistent in two respects with federal law and invite the Ninth

Circuit to modify it. This procedure would give the court a formal opportunity to take

action to correct the problems and avoid potential abrogation of the rule by the Judicial

Conference.

Judge Ellis moved Judge Easterbrook's suggestion that the committee: (1) express

its sense that there is an inconsistency in two respects between Ninth Circuit Rule 22

and the pertinent federal statutes and rules, and (2) invite the court to reconsider the

rule and take whatever steps it deems appropriate.

The motion was approved unanimously.

Judge Stotler thanked Professor Coquillette for an excellent memorandum and

expressed the committee's appreciation to Judge Easterbrook, Judge Logan, and the

Advisory Committee on Appellate Rules for their work on the matter.
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A7TORNEY DISCIPLINE RULES

The committee engaged in a' general"discu'ssion of state Supreme Court rules and ..J
local United States district court rules that regulate attorney conduct. Professor
Coquillette had prepared and distributed to thee members a comprehensive chart F
surveying the content of each district cou'rt's local rule. Much of the committee's
deliberaitioniscenteredon a July 1994 regulation promulgated by the Department of
Justice, to govern the conduct of United States 'attorneys in nmakig contacts with FL
represented parties.'

'i ! '1,hq.1F ,,s- ilj'' '. ii' tE1S''ld' 1o i Ap4. 1'I F

Deputy Attorney General Gorelick explained that federal criminal investigations
and prosecutions had become more complex inirecent years and that government lawyers
had become more involved'' ifninvesitigations,'piarticularly inundercover operations
invfolving criminal conspiracie s. Gvernment attoreys, moreover, were faced with
enormous variations in the irles of the 50 states and -the federaldistrict cpurts. She
stated that in some cases governmenti attorneys h`ad ' perienced p actical difficulties in
complying with state ethical rules thatprohibit attorney contacts with represented parties
(as under Rule 4.2 of the B.A, model, FI4's)1, Thd Department of Justice took the
position that thei-r attorneysf doikflhve Lt& cmply l4th, this, specific retical prohibition.
Accordiglyiit promulgateedstate e le ica1obstacles in b

discrete circumstances. in sne sttes;iihweyvr, r1$ssIstant United States attorneys have
been threatened with theio Itheirli&A se* iffpllothe4Departent's rule. F

Ms. Gorelick emphasized that the Department's rule was legally supportable and
would be applied thoughtfully an dnarrowly.: 'She stated tiat'govenment, attorneys n
should comply, with state ethicWAl rules generally, and she ,xpressed th e 1 esire of the
Department to reach agreement withthe states on lthisjexis'tive asndcontroversial issue.

Chief Judge Veasey framed the issue as one of authority and federalism. He
asserted that the state chief justices have agreed unanimously that the regulation of the
Department rof Justice was without authority and posed a tlireat to federalism. He F
added that the "state chief justices were willing to meet further with Department of
Justice officials in an efforttot resolve their differences. F:

REPORT OF THEt LONG RANGE PLANNING SUBCOMMIl'l E

Professor Baker presented an information report on behalf of the subcommittee.
He noted that the subcommit'tee had distrib-ut'ed. it draft report and welcomed any
comnments, especially from the advisorylcommittees following their next meetings. He
stated that the subcommittee would present a final report. for action by the Standing
Committee at the July 1995 meeting.

L:
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L
REPORT OF THE STYLE SUBCOMMITYIEE

Judge Pratt reported that the Style Subcommittee had sent its completed revision

of the civil rules to the Advisory Committee on Civil Rules. The advisory committee

had made considerable progress on the revisions, but was facing competing demands on

its time.

He reported that the restyled appellate rules had been sent to the Advisory

Committee on Appellate Rules. The advisory committee had completed its revisions of

half the rules, and the Style Subcommittee was in the process of reviewing the revisions.

Judge Pratt stated that the subcommittee was about to begin work on the criminal

rules.

He stated that the subcommittee had always operated on the assumption that

once the rules had been restyled, the Standing Committee would authorize their

publication for a considerable period of public comment. After the comment period, the

rules would be reviewed again by the advisory committees and the Standing Committee

L under the normal rulemaking process.

Finally, Judge Pratt reported that Bryan Garner had completed work on a new

style guide to rule drafting that had been approved by the subcommittee. He stated that

L it had been distributed to the advisory committees and would be published by the

Administrative Office.

NEXT MEETINGS OF THE COMMIITTEE

L The next meeting of the committee had been scheduled for July 5-7 in

Washington, D.C. The committee decided to hold the following meeting on January 10-

12, 1996. The chair would determine the location.

Respectfully submitted,

Peter G. McCabe,
Secretary

L
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June 5, 1995

MEMORANDUM TO STANDING COMMITTEE

7 - SUBJECT: Legislative Activity Report

L ~~~During the first session of the 104th Congress, several bills were considered

that affect the rules. of practice and procedure. Each of the bills has been

K ~monitored closely, and Judge Stotler and the chairs of the pertinent advisory

L ~committees have been apprised of developments.

L ~~~The following discussion identifies the relevant bills and highlights the rules
L ~committees' responses.

CONTRACT WITH AMERICA

The House of Representatives passed the Attorney Accountability Act (H.R.
988) on March 7, 1995. It amends Civil Rule 11 and eliminates the "safe harbor"
provision, removes the discretionary power of the court to impose sanctions on a

K ~finding of a Rule 11 violation, and requires compensation to the injured party as
part of every sanction. Attorney fee-shifting based on offer-of-judgment is extended
to both parties in diversity cases. The bill also amends Evidence Rule 702 to codify
and expand the recent Supreme Court decision in Daubert dealing with the
admission of expert opinion. Judge Ralph Winter urged the House and Senate
judiciary leaders to withdraw the evidentiary provision as premature. (A copy of
his letter is attached.)

Senator Hatch introduced the Civil Justice Fairness Act (S. 672), a
comprehensive tort reform bill on April 14, 1995. It directly amends the offer-of-

L ~judgment provisions in Civil Rule 68. Amendments to Civil Rule 11 and Evidence
Rule 702, similar to the House-passed versions in H.R. 988, are contained in the

E ~~bill. Additional provisions include reform of health care liability and abusive
L ~prisoner litigation practices. Senate hearings on general tort reform concepts have

L

AlTRADIION OF ERVICETO ThE EDERAL UDICIAYgw
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been held, but none specifically on S. 672. It is possible that the Senate will debate
this tort reform bill on the floor as a committee of the whole sometime in the C
summer.

The Common Sense Product Liability and Legal Reform Act (H.R. 956) was H
passed by the House on March 10, 1995. It revises the substantive law affecting Li
products liability cases in state and federal courts and imposes caps on punitive
damages in all tort claim cases. No specific rule of practice and procedure was [7
implicated. L

The Product Liability Fairness Act (S. 565) was introduced in the Senate on 7
March 15, 1995. It contains provisions similar to H.R. 956, but applies the cap on
punitive damages only to product liability cases., During Senate debate on the bill,
many amendments were added, including an amendment to Civil Rule 11 submitted C
by Senator B3rown. His amendment would eliminate a court's discretion to impose
a sanction on a finding of a violation of, Rule 11 and require pleadings to be "well
grounded in fact." ,The "safe-harbor" provision and the court's discretionary power 7
to impose monetary sanctions would be retained. His amendment had been earlier
introduced as a separate bill (S. 720) on April 24,, 1995. In its debate on the
Product Liability bill, the Senate later accepted a Senator Hatch amendment that
would restore the court's discretionary power to impose a sanction on a finding of a
violation of Rule 11. (The amendment is unlike the proposal Senator Hatch
included in his comprehensive tort reform bill - S. 672.) K

The Product Liability bill, as amended, failed to pass the Senate., A,
streamlined version - which excluded the Rule 11 amendment altogether - was
ultimately approved on May 10, 1996. It is very similar to ,the original bill as
introduced in the Senate. The differences between the House and Senate versions
are substantial. No House-Senate conference has yet been scheduled.

The House passed the Securities Litigation Reform Act (H.R. 1058) on March
8, 1995. Most of the bill revises substantive law and makes extensive changes, l
which are intended to police abusive filing of class action securities cases. Several
parts of the bill affect procedural provisions dealing with Civil Rule 9 and Rule 23.
The Senate Banking, Housing, and Urban Affairs Committee has been actively E
considering the Private Securities Litigation Reform Act (S. 240). And on May 26,
1995, the Senate Banking Subcommittee reported favorably, the bill aftera&mark-up
session. It includes a provision applying modified Rule 11 sanctions tof security,
cases. A subcommittee,-, chaired by Judge Anthony J. Scirica of the Civil Rules
Committee - has been closely monitoring this legislative action. ,7C

Li
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STENOGRAPHIC RECORDING OF DEPOSITIONS

Judge Patrick Higginbotham wrote to the House judiciary leaders regarding
H.R. 1445, which was introduced by Congressman Carlos Moorhead, chair,
Subcommittee on Courts and Intellectual Property on April 6, 1995. (A copy is

L, attached.) The bill would undo the 1993 amendments to Civil Rule 30(b) and
require stenographic recording of all oral depositions unless otherwise ordered by
the court or stipulated by the parties. Judge Higginbotham urged Congress to

'L,, ' ' oppose the bill and retain the current provisions that provide the party with the
discretion to record the deposition by sound, sound-and-visual, or stenographic
means.

EVIDENCE RULES 413415

The Judicial Conference Report on Evidence Rules 413-415 was transmitted
to Congress on February 9, 1995. In accordance with the Violent Crime Control
and Law Enforcement Act of 1994, the new rules now take effect on July 9, 1995 -
unless Congress takes action otherwise. On April 6, 1995, Senator Kyl introduced
the Sexual Violence Prevention and'Victim's Rights Act of 1995 (S. 694), which

L would make the new Rules 413-415 effective immediately.

Judge Winter has met with staff of key Congressional leaders urging them to
accept the alternative amendments to Evidence Rules 404 and 405 in lieu of Rules
413-415 as approved by the Judicial Conference. Because of the approaching
deadline, legislation under unanimous consent procedures (no objections by any
member of Congress) appears to be the only procedural solution. Attempts
continue to be made to secure full Congressional agreement.

SERVICE OF PROCESS PROVISIONS IN ADMIRALTY CASES

At its March 1995 session, the Judicial Conference approved the
recommendation of the Standing Committee to request Congress to delete the
special service provisions in 46 U.S.C. § 742 regarding admiralty cases. The time

7 deadline for service in this section conflicts with the time deadline contained in
Civil Rule 4. The appropriate committee of Congress is being advised of the
Conference's action.

DEPARTMENT OF JUSTICE POLICY REGARDING ATTORNEY CONDUCT

Judge Gilbert S. Merritt, Chair, Judicial Conference Executive Committee,
L urged Senator Hatch not to go forward on § 502 of the Violent Crime Control and

Law Enforcement Improvement Act of 1995 (S. 3), which would authorize the
Attorney General to adopt rules governing the "conduct of prosecutions" in federal
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court that supersede any ethical rules or rules of the court of any State. In the
same letter, Senator Hatch was advised that the Standing Committee has embarked
on a comprehensive study of the problems and issues presented by court rules LJ

governing attorney conduct.

Senator Kyl's Sexual Violence Prevention bill (S. 694) would establish Rules L
of Professional Conduct for Lawyers in Federall Practice. Identical provisions had
been included ,earlier, in CongresswoM Moliari's' S`xual Assault Prevention Act of

1993 (H.R. 688). Additional, in tin wilbe included in the agend materialson this specifi c issue.

COMPOSITION OF RULES COMMITTEES

On February 8, 1995, Senator Howell Heflin introduced S. 370. The bill is K
identical to the one that he introduced late last Congress. It would require a
majority of each of the Advisory Rules Committees and the 'Standing Rules
Committee to be'members of the practicing, bar. A provisionin Senator Kyl's L
Sexual Violence Prevention bill (S. 694) would require that the number of
representatives from the Department of Justice on the Appellate, Criminal,
Evidence, and Standing Rules Cominittees be equal to the number of non-judge
committee members who representdefendants. The provision is identical to one
contained in § 504 of the Violent CrimeIControl and Law Enfrcement Improvement
Act of 19956 (S. 3). ,

The JudicialtConference adopted the'recommendation of the Standing
Committee to re Congress not to regulate the composition of the rulesr
committees. No hearings on the 'relevant bis regaing the composition of rules
committees have been scheduled. It now appears probable that no comprehensive 7
crime bill will be !considered by Congress this session, other than 'the bill dealing L
with Terrorism.

TERRORISM PREVENTION ACT

On April 27, 1995, Senator Dole introduced the Comprehensive Terrorism 7
Prevention Act of 1995 (S. 735). One of its provisions amends Appellate Rule 22. L
Judge Logan wrote to the Senator advising him of concerns with some aspects of
the amendment. (A copy is attached.) Judge Logan also recommended that any
change of Rule 22 should take into account the stylistic changes now being
considered by the committee.

FUJK. 44
John K Rabiej [;
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-- 9GCOMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES
CHAIR JAMES K. LOGAN

K PETER G. MCCABE APPELLATE RULES
SECRETARY February 7, 1995 PAUL MANNES

BANKRUPTCY RULES

PATRICK E. HIGGINBOTHAM
CIVIL RULES

D. LOWELL JENSENHonorable Henry J. Hyde CRIMINAL RULES
Chairman, Committee on the Judiciary
United States House of Representatives EVIDENCE RULES
Room 2138, Rayburn House Office Building
Washington, D.C. 20515

Dear Mr. Chairman:

I write to request your assistance to prevent amendment of Rule 702 of the
Federal Rules of Evidence (Testimony by Experts) outside the Rules Enabling Act
process in your consideration of H.R. 10, the Common Sense Legal Reform Act.

The Chief Justice established and appointed members to the Judicial
Conference Advisory Committee on Evidence Rules in early 1993. As part of a
comprehensive review of all the evidence rules, the committee discussed at length
the rules on expert testimony at separate public meetings on May 9-10, 1994, and
October 17-18, 1994.

The committee unanimously concluded that amendment of Rule 702 would
be counterproductive at this time in light of the recent decision of the Supreme
Court in Daubert v. Merrell Dow Pharmaceuticals, Inc. (1993). It is yet too early to
determine whether Daubert curbs abuses in the use of expert testimony. A valid

x assessment of its effects can only be made after courts acquire more experience
v with it. The committee will continue to study the operation and effect of the rule

as construed under Daubert by the courts.

At its January 9-10, 1995 meeting, the committee discussed the proposed
amendment of Evidence Rule 702 contained in H.R. 10. Section 102 of the bill
would add a new subdivision (b) to Rule 702 purportedly codifying the Daubert
decision. Daubert is now the law of the land. Restating the Court's opinion, even if
drafted accurately, is unnecessary. But Rule 702(b) as proposed in H.R. 10 does not
accurately codify Daubert. And if enacted would cause mischief.

Rule 702(b) distinguishes between "validity", and "reliability" of scientific
evidence, a distinction expressly'rejected in Daubert. Under the proposed
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amendment, a judge must determine the "validity" of scientific evidence as a
preliminary matter. This new requirement imposes an ill-defined burden on the
courts. Indeed, it is difficult to see how scientific evidence can be "reliable" and yet
not be "valid." The uncertainties created by the requirements could cause
significant problems, particularly for prosecutors who often rely heavily on

L "scientific evidence" in establishing the guilt of defendants.

Rule 702(b) limits its scope to "scientific knowledge." It does not extend to
"technical or other specialized knowledge," items explicitly contained in Rule 702.
By implication, the proposed amendment would bar extension of Daubert to these

[ other types of evidence - something Daubert leaves open.

The proposed Rule 702(b) would also reverse the present Evidence Rule 403
balancing test, which Daubert expressly applies to Rule 702 testimony. Rule 702(b)
would require that the proffered opinion be "sufficiently reliable so that the
probative value of such evidence outweighs the dangers specified in Rule 403";
instead of the existing test which permits the exclusion of evidence "if its probative
value is substantially outweighed by the danger of unfair prejudice, confusion of the
issues, or misleading the jury."

The reverse balancing test used in Rule 702(b) raises serious problems,
because it applies only to "scientific knowledge." The Rule 403 balancing test wouldL. continue to apply to opinion testimony that is "technical or other specialized
knowledge." There is no apparent reason to apply different balancing tests to
different types of opinions. The distinctions will generate unnecessary and wasteful
litigation as resourceful lawyers attempt to discern differences in individual cases.

Section 102 would also add a new Evidence Rule 702(c), which excludes
testimony from an expert who is entitled to receive "compensation contingent on
the legal disposition of any claim with respect to which such testimony is offered."
The need for the provision is unclear. Contingent fee expert testimony is
prohibited in most districts under disciplinary rules regulating professional conduct.

Unlike disciplinary rules, the proposed Rule 702(c) would regulate and
penalize contingent fee expert testimony by excluding the proffered evidence.
Neither the provision's advantages nor adverse effects are fully understood.
Moreover, the relationship between the new rule and the numerous statutory fee-
shifting provisions is unclear. Expert testimony given in pro bono cases where
payment of fees for experts is shifted to the losing party may be subject
inadvertently to exclusion under Rule 702(c).

Although less likely, disputes may arise concerning large corporations' in-
house experts whose livelihoods depend on their past records in testifying before
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the courts or experts testifying in cases litigated on a contingency attorney-fee
7 basis. The entire question of what "entitled to receive compensation" means in Rule
LJ 702(c) is a matter that needs careful attention and study.

i Revision of evidence rules governing the admission of expert testimony in
L civil and criminal cases involves particularly complex issues that vary tremendously

depending on the case. Under the Rules Enabling Act rulemaking process, every
proposed amendment is subject to public comment and widespread examination by
individuals who work daily with the rules and meticulous care in drafting by
acknowledged experts in the area. Proposed amendment of Evidence Rule 702 is

Lo precisely the type of work best handled by the Act's rulemaking process.

The committee urges you to withdraw the proposed amendments to Evidence
Rule 702 in section 102 from H.R. 10.

Sincerely yours,

Ralph K. Winter
Judge, United States Court

of Appeals
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES

CKAIR JAMES K. LOGAN
'APPELLATE RULES

PETER G. MCCABE
SECRETARY PAUL MANNES

BANKRUPTCY RULES

April 28, 1995 PATRICK E. HIGGINBOTHAM
CIVIL RULES

D. LOWELL JENSEN
CRIMINAL RULES

RALPH K WINTER, JR.
EVIDENCE RULES

Honorable Henry J. Hyde
Chairman, Committee on the Judiciary
United States House of Representatives
2138 Rayburn House Office Building
Washington, D.C. 20515

Dear Chairman Hyde:

I write to advise you of the concern of the Advisory Committee on Civil Rules of the

Judicial Conference on the proposed amendments to Civil Rule 30(b) contained in H.R.

1445. The legislation would require stenographic recording of all oral depositions unless

otherwise ordered by the court or stipulated by the parties. It would undo amendments to

Rule 30(b) that took effect on December 1, 1993.

Present Rule 30(b) permits the party taking the deposition to record it by sound,

sound-and-visual, or stenographic means. No court order or mutual consent is required.
The rule, as amended, effectively removes impediments to parties who want to take

advantage of newer, more efficient, and less-expensive recording technologies. It regulates

only the recording of oral depositions, most of which never are used at trial. It does not

regulate the manner in which courtroom proceedings are recorded.

The 1993 amendments to Rule 30 were adopted by the Supreme Court and transmitted
to Congress only after the completion of a careful deliberative process, which included

substantial public input. The 1993 amendments were originally considered in 1988 by the

Advisory Committee on Civil Rules. A draft rule was published for public comment in

September 1989, followed by public hearings in early 1990.

The draft proposal was modified in light of the comments, which disclosed potential

problems with reliance at trial on tape-recorded testimony absent a written transcript.
Another draft was published for public comment in August 1991, which generally required a

written transcript of any deposition that was used in court. That proposal received hundreds

of comments and was discussed at public hearings held in late 1991 and early 1992.

L.~~~~~~~~~~~~ubi ernshl nlt
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Honorable Henry J. Hyde
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After further consideration, the present amendments to Rule 30 were approved in turn
by the Advisory Committee, the Standing Rules Committee, and the Judicial Conference.
On April 22, 1993, the Supreme Court adopted the rule without further revision and
transmitted it to Congress. It took effect seven months later when Congress took no action.

Many of the criticisms voiced against the 1993 amendments to Rule 30 came from
court reporters urging that video and audio tape recordings were unreliable and difficult to
use at trial. The Advisory Committee was unanimous that these concerns were adequately

L dealt with in the revised draft.

Rule 30, as amended, contains safeguards to assure the integrity and utility of any
tape or other non-stenographic recording, including the following:

(1) the officer presiding at the deposition must retain a copy of the
recording unless otherwise ordered by the court or provided for

C by stipulation;

(2) the presiding officer must state certain identification information
at the beginning of each unit of recording tape or other medium;

L
(3) any distortion of the appearance or demeanor of deponents or

counsel by camera or recording techniques is expressly
L^, prohibited; and

(4) the court retains the authority to require a different recordingL method if the circumstances warrant.

The rule also permits any other party to designate an additional method (including
stenographic means) to record the deposition at their expense. Finally, the rule requires the
parties to furnish a written transcript if they intend to use a deposition recorded by non-
stenographic means for other than impeachment purposes at trial or in a motion hearing.

The changes to Rule 30 were developed after full consideration of competing interests
and policies regarding use of stenographic versus non-stenographic methods of recording
depositions. The amendments allow the parties to decide which recording method will be
used in a particular case and are designed to facilitate use of modern technology, while
-ensuring an accurate evidentiary record. Ihe Advisory Committee is unaware of any
problem with the operation of the rule as amended.
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L) I urge you to consider opposing the undoing of the 1993 amendments to Civil Rule

30(b).

Sincerely yours,

L Patrick E. Higginbotham
United States Court of Appeals

L cc: Honorable John Conyers, Jr.
Honorable Carlos J. Moorbead

V Honorable Patricia Schroeder
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER CHAIS OF ADVISO COMITEES
CGAW JAMES K. LOGAN

APPELLATE RULESPETER 0 MoCASE
I SECAREtBY May 31, 1.995 PAUL MANNES

a' J ^ b~~~~~~~~~~~~~~~~~~~~~~IANKRUOTCY RULES

PATRICK E. HIGGINBOTHAM
CIVIL RULES

The Honorable Bob Dole D. LOWELL JENSEN
United States Senate CRIMINAL RULES

Washington, D.C. RALPH K. WINTER. JR.
L. EVIDENCE RULES

Res S. 735--Comprehensive Terrorism Prevention Act of 1995

Dear Senator:

I am Chair of the Judicial Conference of the United States Advi-
sory Committee on the Federal Rules of Appellate Procedure. In

r that capacity the Administrative Office of the U.S. Courts brought
Iif to my attention the provisions in S. 735, which you introduced and

the Senate is currently considering, that amends Fed. R. App. P.
22, within the responsibility of my committee.

Pursuant to my telephone conversation with Marcie Adler of your
office, I would not purport to comment on the policy decisions S.
i735 makes. But I would like to point out two apparent errors orL discrepancies in the draft of Rule 22 contained in S. 735 and to
make, on behalf of my committee, one additional request.

L 1. One error or inconsistency is that in the bill's proposed
amendments to 28 U.S.C. § 2253 (see p. 96) it provides that in
either a habeas case (arising out of a state court conviction) orF a S 2255 motion proceeding (arising out of a federal conviction)
there is no right of appeal unless a Qircuit justice or judge
issues a certificate of appealability. Yet in the proposed
amendment to Fed. R. App. P. 22(b) the bill provides for either a
district or circuit judge to issue the certificate of appeal-
ability (se p. 98). 1 note that the Taking Back our Streets bill
introduced in the House, in its 5 103, would amend that same Rule
22 to eliminate the district court process of issuing a certifi-
cate of probable cause (which your bill replaces with a more
appropriately named certificate of- appealability). S. 735 should
either eliminate the district court from the Rule 22(b) amendments

A, or reinstate the district court in the 5 2253 amendments.

2. The second error or inconsistency is that although the
amendment to S 2253 adds "a proceeding under section 2255" to
those requiring a certificate of appealability (see p. 96) and the
title to the amended Rule 22 includes with habeas corpus "and
Section 2255 proceedings" (see p. 98), the text of the amended

L. Rule 22(b) does not mention § 2255 proceedings, and by its words

ii
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I
Senator Bob Dole
May 31, 1995r Page Two

would apply only to habeas cases. Either Rule 22(b) should be
amended to include the reference to § 2255, or § 2253 should be
amended to exclude § 2255 proceedings.

L 33 Pinally, on behalf of the Advisory Committee, I make the
following drafting request. We are currently in the process of
revising all of the appellate rules, not to make changes of sub-

L stance, but to rewrite them in simpler, more understandable
English. We are aided by an expert on language as applied to the
law-raryan Garner--hired by the Judicial Conference's Standing
Committee on Practice and Procedure, and by a style subcommittee
of the Standing Committee. We have already made proposed changes
to Rule 22, although they have not been presented for comment to

E the bench and bar nor to the Judicial Conference. If you enact a
revised Rule 22 we would request that you follow our stylistic
changes. I include below how we would request that it read if you
make the substantive changes S. 735 proposes and-make the cor-
rections or alterations I mention above in paragraphs one and two

LK to eliminate the district court from the certificate of appeal-
ability process and include § 2255 proceedings in the rule. Thus,
the revision would read as follows (substituting for lines
eighteen through twenty-f ive on page ninety-seven and one through
twenty-five on page ninety-eight in § 703):

(a) Application for Writ. -- An application for
a writ of habeaS corpus shall be made to the appropriate
district court. if made to a circuit judge, the

flr application shall be transferred to the appropriate
district court. If a district court denies an appli-
cation, renewal of the application before a circuit
judge shall not be permitted. Theapplicant may, pur-

L suant to 28 U.S.C. 5 2253, appeal to the court of
appeals from the district court's order denying the
writ.

L (b) Necessity of Certificate of Appealability. --

If the detention complained of in a habeas corpus pro-
ceeding arises from process issued by a state court or a
motion proceeding pursuant to 28 U.S.C. § 2255, the
applicant or movant cannot take an appeal unless a
circuit judge issues a certificate of appealability. A
request addressed to the court of appeals may be con-
sidered by a circuit judge or judges, as the court
prescribes. If no express request for a certificate is
filed, the notice of appeal constitutes a request
addressed to the judges of the court of appeals. A
certificate of appealability is not required when a
state or its representative appeals.
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Senator Bob Dole
May 31, 1995
Page Three

If other changes are contemplated we would be happy to providestyle suggestions. Thank you for considering our views.
7
L Sincerely yours,

James K. Logan
Chair

LaKL:sa
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DIRAHECToR UN ST E JOHN K. RABIEJ

DIRECTOR .., . COURTS ~~~~~~~~~~~~~C-HIEF. UE COMMITTEE
CLARENCE A. LEE. JR. WASHINGTON, D.C. 20544 SUPPORT OFFICE
ASSOCIATE DIRECTOR

June 5, 1995

MEMORANDUM TO STANDING COMMITTEE

SUBJECT: Report of the Administrative Actions Taken by the Rules Committee
Support Office

ADMINISTRATIVE ACTIONS

L TThe following report briefly outlines some of the major initiatives undertaken
by the office to improve its support service to the rules committees.

L A. Record Keeping

Under the Procedures for the Conduct of Business by the Judicial Conference
Committees on Rules of Practice and Procedure all rules-related records must "be
maintained at the Administrative Office of the United States Courts for a minimum

7 of two years and ... thereafter the records may be transferred to a government record
X~ center...."

17 All rules-related documents from 1935 through 1990 have been entered on
LJ microfiche and indexed. The documents for 1991 will be catalogued and boxed for

shipment to a government record center this summer. Congressional Information
Services (CIS) - the publisher of the microfiche collection - will enter the documents
on microfiche and incorporate them into existing indexes. The microfiche collection

r continues to prove useful to us and the public in researching prior committee positions.

is The office is continuing its efforts to develop better methods and procedures in
monitoring and retrieving rules-related records and materials. The private-sector
consultant, who was hired to assess our needs and recommend an automated tracking
and retrieval system, issued a final report recommending hardware (e.g. upgraded
PC's, scanners, etc.) and software (off-the-shelf) and estimating costs. In accordance

L with the report's recommendations we are purchasing equipment and should begin

L.........A~~~~~wT7A7,N0 SRIET TEFDRL UIAY
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Administrative Report 2

testing the system later this year.

When implemented the system should provide a searchable database with
comprehensive indexing and cross referencing capabilities that will allow easy retrieval
of information. We are exploring the feasibility of providing access to the document
database to committee chairs and reporters, and possibly to other committee members
and the general public at some point in the future. Full implementation of the project
is scheduled for January 1997.

In the meantime we have improved our ability to acknowledge and follow-up
each public comment or suggested rule change. Our new manual system of tracking
comments continues to work well. The office received, acknowledged, and forwarded
261 comments and many suggestions to the appropriate committees over the last six
months. The consecutive numbering of comments enabled the members of the
committee to determine instantly whether they had received all comments (See
attached). We are sending a follow-up letter to each individual and organization that
submitted a comment, which explains the action taken by the pertinent advisory
committee on the proposed rule change.

B. Distribution of Proposed Rule Changes

We are continuing our efforts to improve the distribution of proposed rule
amendments for public comment. The reformatted title page of the publication
containing proposed amendments to the rules highlighted the comment-seeking
purpose of the publication and indicated which rules are being amended. The
pamphlet summarizing the proposed amendments has proven very helpful.

In August 1994 Judge Stotler sent a letter to the president of each state bar
requesting that it designate a point of contact to the rules committee to solicit and
coordinate that state bar's comments on the proposed amendments. A follow-up letter
was sent in November to those who failed to respond to the original request. The
Standing Committee's outreach to the organized bar has resulted in 42 state bars
designating a point of contact (See attached). We received comments on the proposed
rules amendments published in September 1994 from 12 points of contacts, several of
whom commented on more than one set of rules.

We have added the names of approximately 200 law school deans and 51 state
Supreme Court Justices to the mailing list. We have also invested substantial time in
updating and correcting the mailing list. An additional 200 attorneys and 100
professors will be added to a temporary list every six months until the list contains
2,500 names. If an individual does not comment on rules amendments published for
comment for three years, the name will be removed from the list and replaced.
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Administrative Report 3

We are exploring the possibility of making the Request for Comment available
on the Internet. This will allow wide distribution of the Request for Comment.
Internet access would supplement, rather than replace, our current system of targeted
mailing.

We will continue to monitor the level of response to the Request for Comment
and take steps as necessary to improve our circulation of rules-related materials. The
Request for Comment published on September 1, 1994, elicited 261 comments compared
with 51 comments submitted on the rules amendments published in 1993.

C. Tracking Rule Amendments

We have updated the time chart indicating the status of all rules changes. It
will be distributed at the meeting.

D. Miscellaneous

In March 1995 we delivered to William Suter, Clerk of the Supreme Court, a
diskette containing a clean version of proposed rule amendments to the Federal Rules
of Appellate, Bankruptcy, Civil, and Criminal Procedure, which were approved by the
Judicial Conference at its September 1994 session. We also prepared the transmittal
letters and orders necessary to forward the rules to Congress.

In May 1995 we provided the courts with the House Documents containing the
amendments to the Federal Rules of Appellate, Bankruptcy, Civil, and Criminal
Procedure, approved by the Supreme Court and transmitted by the Chief Justice to
Congress on April 27, 1995. We provided copies to approximately 50 legal publishers.

The office has forwarded the minutes of the Spring 1994 committees' meetings
to several legal publishers. The minutes from those meetings should be available on-
line by the end of this month. The minutes of the Fall 1994 committees' meetings will
be forwarded to the publishers in July.

John K. Rabiej

Attachments
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STATE BAR ASSOCIATIONS'
POINT OF CONTACTS

STATE NAMES

ALABAMA FRANK BAINBRIDGE
7 ALASKA MONICA JENICK

ARIZONA ANTHONY R. LUCIA
ARKANSAS J. THOMAS RAY
CALIFORNIA LEE ANN HUNTINGTON
COLORADO FRANCES KONCILIJA
CONNECTICUT FRANCIS J. BRADY

E DELAWARE GREGORY P. WILLIAMS
L DISTRICT OF COLUMBIA THOMAS EARL PATTON

FLORIDA ANTHONY S. BATTAGLIA
HAWAII MARGERY BRONSTER
IDAHO DIANE MINNICH
ILLINOIS DENNIS RENDLEMAN

X INDIANA THOMAS A. PYRZ
IOWA DONALD THOMPSON7ly KANSAS BRIAN G. GRACE
KENTUCKY NORMAN E. HARNED
LOUISIANA PATRICK A. TALLEYK MAINE MARTHA C. GAYTHWAITE
MARYLAND ROGER W. TITUS
MICHIGAN JON R. MUTH

C MINNESOTA ERIC J. MAGNUSON
U. MISSOURI ROBERT T. ADAMS

MONTANA LAWRENCE F. DALY
7 NEBRASKA TERRENCE D. O'HARE
L NEW JERSEY RAYMOND A. NOBLE

NEW MEXICO CARL J. BUTKUS
7 NEW YORK MARK H. ALCOTT

NORTH CAROLINA JAMES M. TALLEY
NORTH DAKOTA SANDI TABOR
OHIO EUGENE P. WHETZEL
OREGON HONORABLE ROBERT E. JONES
PENNSYLVANIA H. ROBERT FIEBACH
RHODE ISLAND BENJAMIN WHITE, III
SOUTH CAROLINA WILLIAM HOWELL MORRISON
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STATE NAMIES

L TEXAS RONALD F. EDERER
VERMONT JOHN J. KENNELLYL VIRGINIA MARY YANCEY SPENCER
WASHINGTON TIM WEAVER
WEST VIRGINIA THOMAS R. TINDERK WISCONSIN GARY E. SHERMAN
WYOMING RICHARD E. DAY
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[ Appellate Rules Comments

DOC # NAME OF INDIVIDUAL DATE RULE(S) DATE FOLLOW
AND/OR ORGANIZATION REC'D RESP UP

AP-01 Bruce Comly French, Esq. 10/6 21 10/31

AP-02 Jg. Cornelia G. Kennedy 10/14 25(c) & 27

AP-03 Jg. Paul J. Kelly, Jr. 10/17 25(c) n ..

L | AP-04 Amer. Jewish Congress 10/17 32

(Marc Stern & D. Simmons)

AP-05 Lawrence A.G. Johnson, Esq. 10/17 32 H

AP-06 P. Michael Jung, Esq. 10/17 27, 28, 32 .

AP-07 Arkansas Bar Assn (Robt. L. 10/12 All 10/13
(Also Jones III)
BK,
CV,

L CR, &
EV&

tr comme
L nts)

AP-08 Jg. Dorothy W. Nelson 10/24 32 10/31

L . _ _ _ _ _ _ _ _ _

AP-09 Robt. H. Rotstein, Esq. 10/24 32 10/31

L AP-10 Jg. Stephen S. Trott 10/31 32 111
l~~~~~~~~~~~~~~~~~~~~~~~~

AP-ll Kathleen L. Millian, Esq. 1113 32 11/15

L
AP-12 Stephen A. Kroft, Esq. 1114 32 11/15

L AP-13 Judge Procter Hug, Jr. 11/16 32 11128

AP-14 Jg. Ruggero J. Aldisert 11116 82 11128

AP-15 Jg. Pasco M. Bowman 11118 32 11128

L AP-16 Jg. Floyd R. Gibson 11118 32 11/28

AP-17 Jg. Charles E. Wiggins 11/18 32 11128

rI AP-18 Jg. H. Robert Mayer 11118 32 11128



DOC # NAME OF INDIVIDUAL DATE RUULE(S) DATE FOLLOW
. AND/OR ORGANIZATION REC'D RESP UP

AP-19 Jg. John T. Noonan, Jr. 11/23 32 1V28 ; ;

AP-20 Jg. J.L, Edmondson 11128 32 . 12/5 ______

AP-21 Jg. Wilfred Feinberg 1V28 32i 12/

AP-22 Cynthia M. HoraiAst Atty. 11/29 27 3 1/5

Gei. State of Alaska _____i_ - 3
AP-23 Prof. E~Fugene'Voloh !/1 3 1/f_____

AP-24 Jg. iMiael Boun 1 28, 32 1 ;, |

AP-l25 Jg. Wiliam C. Canby, Jr. 10 82 W121 ________

P26 Jg. Bo R. 3aldock 2 32 12/12 ' L

AP-27 Kevin M. Kelly 12,6 32 1 ________

A28 Jg . Stanleyr FBirch, Jr. 12/6 32 2 K
AP-29 Johi~lS. Moore, Esq. Z25,26,27,28 'I62

AP-30 Michael H. Hoffheimer, oc. 21 12/12 -

Pro. (&CV 5(e) - L
& EV 101-
615) _ _ _ _ _ _ _

-1 Jg. CharlesE. Wiggins I/ 82 132/95 ,Ln

AP-32 Jg. Thom G. Nelson 12/p 32 V/3 I

AP?-33 Jg. Jamr~esR.lBrowning | 12/0 32 V3|

AP-34 S e S. Ie a, Esq. (for! ; 12/ 20 32 VP

tiv Myers) ___________

A, Bre1t M. Ka4 anaugh, Esq. 12/20 32 1/3 K

AP-36 Jg. Jerome F~arris 12/2,0 32 1/3

'F~~~~~~~~~J

t-37 Jg. Richard F. Suhrheinri _ 321VS 1

APP-38 Stewart-A. Baker, Esq. 12/21 32 V3_.__1



DOC # NAME OF INDIVIDUAL DATE RULE(S) DATE FOLLOW
Ld AND/OR ORGANIZATION REC'D RESP UP

AP-39 Lawrence J. Sislind, Esq. 1/4/95 32 1/17

AP-40 K. John Shaffer, Esq. 1/4/95 32 1V17

AP-41 Diane M. Stahle, Esq. 1/4 32 1/17

(McGiverin sent to Logan.)

AP-42 Prof. Julie Rose O'Sullivan 1/5 32 1/17 . -

AP-43 Hon. Shirley M. Hufstedler /6 32 1/24

L~. AP-44 Prof. Michael S. Knoll 1/18 32 1/24 _

AP-45 Judge Stephen Reinhardt 1/19 32 1/24 . -

AP-46 Peter W. Davis, Chair, 9th 1/24 32 1/24
Circuit Advisory Committee
on Rules of Practice

AP-47 Judge Frank H. Easterbrook 1124 32 1V25

E AP-48 John W. Witt, on behalf of 1110 General 1130
(Also, ABA Sec. of Urban, State &

BKCV`, LocailGovt. Law
CR, &
EV

AP-49 Jg. Walter K. Stapleton 2/1 32 2/2

r AP-50 Michael E. Rosman, Center 2/1 25,26 2/2
(Also for Individual Rights
AP-C)

L AP-51 Kelly M. Kaus, Esq. 2/13 32 2/27

L. AP-52 Ch. Jg. J. Clifford Wallace 2/13 32 2/28
9th Circuit Ct. of Appeals'
Executive Committee endorses

L comments submitted by 9th
Circuit Advisory Committee
on Rules of Practice &

L Procedure



J 5 t - L - - r 4 t~~ - -

Lj

DOC # NAME OF INDIVIDUAL DATE RULE(S) DATE FOLLOW
AND/OR ORGANIZATION REC'D . RSP UP

AP-53., Michael J. Mueller,& Thomas 2/10 25,28,32 ;2/28
Earl Patton (BarAssn.of ., L
D.C.) _ _ _ _ _ _ _

AP..-54 Jg. J. D e ahon 2/16_ 32 2127 . 7
AP-55 Aaron ll- Caplan, Esq. 2/18 32 2/27

( P er kins C oie ) __ _ _ __ _ _ _ _ ___ __ ____ ___

AgP56 g. J. i Luttig 2/16 32 2/2

Al-57 7Jg. Pie N. Leval. 2 2 32 - 2/27 __._____

AP-58 J D i Nelson 2/221 32 /27 . _

A1[-59 f o rta B E -V27 r L(Ho~iigman Miller) for the32 W7

St, a~te Bar of Aichigan ___ ____,____

Ai s-46 P uff 2/27 21 2/27 L

AIt-6 Gordn P.ll Mac@Dougall, Esq. V271 25,26,27, 2/27 bg

A|-62 Pamfla E. Dunn, Esq., Chair, W271 21,25,26, 2/27 L
Appelllate Potrts Committee, l 27,32
Los Angeles C~ounlty Bar Assn. .F

AI-63 Newljersey State Bar AsBs 2/28 21,25,26, 3/2
(Al so (Raymond Noble) 27,28,32 |

B , I

AP-64 Mohlve Community College 2/21 25, 32 3/9

Cirr
AI0-65 Jesse A. Moorman, Esq. 2/27 32 3/7

A1-66 LkA. Chapter Fed Bar Assn. 2/28 32 3/7 J

(James H. Craig)

L77



DOC # NAME OF INDIVIDUAL DATE RULE(S) DATE FOLLOW
AND/OR ORGANIZATION REC'D RESP UP

Ap-67 Ninth Circuit Senior Advisory 2/28 21,25,26, 3/7
ft Board (Mark Mendenhall) 27,28,32

AP-68 Postmaster General (by Mary 2128 21,25,26 3/9
(Also Elcafno, Gen. Counsel) 27
BK)

AP-69 Holland & Hart Appellate 2/28 25, 32 3/7
Practice Group Joseph
Halpern, etc.)

AP-70 Public Citizen Litigation 2/28 25,26,27, 3/7
Group (Paul Alan Levy) 28,32

AP-71 ABA Section of Litigation 2/28 21,25,26, 3/7
(David C. Weiner) 27,28,32

AP-72 State Bar of Arizona (Bruce 2/28 21,25,26, 3/9
(Also Hamilton) 27,28,32
CV) _ .

AP-73 CEI (Competitive Enterprise 2/28 32 3/7
Institute) (by Sam Kazman)

AP-74 Jg. Hubert L. Will 3/1 21 3/7

AP-75 Jg. Frank H. Easterbrook 3/2 32 3/8Ir
AP-76 Chicago Council of Lawyers 2/27 28, 32 3/9
(Also Fed. Courts Committee (Paul
CV) Mollica) ]

AP-77 Witherspoon, Kelley, 3/1 27t 32 3/9
(Also Davenport & Toole (by Leslie
CR) Weatherhead)

AP-78 District of Columbia Bar 3/2 21,27,32 3/13
(Also Section on Courts, Lawyers
CR & and the Administration of
EN) Justice (Anthony C. Epstein)

. 4



DOC # NAME OF INDVIDUAL DATE RULE(S) DATE FOLLOW
AND/OR ORGANIZATION REC'D RESP UP .

AP-79 National Assn. of Criminal 3/1 21,25,26, 3/9
(Also Defense Lawyers (Gerald 27,32 ,,
CR Goldstein, William Genego &
comme Peter Goldberger)

|ntt ; E,,:,L 1
EV
suggest
ion) _ _;__ _ _ _ _

AP-80 Assnlf of the Bar of the City of 2/28 25(a)(2)(1) 3/9
Also NewlYork Committee on ,
BK & Federal Courts (by Patricia M.
CV) Hynes) ____

AP,81 Cathl iA. Catterson, on behbalf .3/6 32 3/9 .

(PJso of the Clerks of the U.S.
AP ~cout of Appeals

suggest
ion) ______ ___ ____-___ rn
AP-82 James A. Shapiro 3/7 27 3/7 . j

APN83 State Bar of California 3/9 21,25,26, 3/13
Committee on Appellate 1 27,28,32 L1

L___I _ Courts (by Jean Perloff) _ __ . _ I

APi-84 State Bar of California 3/9 21,25,26. 3/13 K
Federal Courls Committee 27,28,32
(Lee Ann Huntington, ChaiFr) , _ _ _

I 1 tL

1~~~~~~_ _ _ _ _ _ _ _ _ _ n

l;,l d r tJ~~~~~~~~~~~~~~~~~~~~~~~L

j_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ,_ _-_ '_

I~ ~ ~ ~ ~ ~ ~__ _____ .___ ,

_ _ _ =__ _ _ _ _ _ _ _ nL_ _ _ _ _ _ _ _ _ _



Appellate Rules Suggestions

DOG # NAME OF INDIVIDUAL DATE RULE(S) DATE FOLLOW
AND/OR ORGANIZATION REC'D RESP UP

AP-A Charles D. Cole, Jr., 10/3 32(a) 10/31
V ____ Esq.

L: AP-B Alan B. Morrison, Public 10/14 38 1/4/95
Citizen Litigation Gp

AP-C Michael E. Rosman, Center 2/1/95 25,26 212/95
(Also for Individual Rights
AP-50)

L AP-D Cathy A. Catterson, on behalf 3/6 To create a 3/9
(Also of Clerks of U.S. Courts of form

L AP-81) Appeals certificatio
Lo n as an

appendix

to the_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ru le s

AP-E Brian Wolfman for Public 4/18 Appeal in 5/3
L (Also Citizen Litigation Group certain

CV-J) class
F; actions

AP-F William Lynn Johnson, Sr. 4/11 3, 24 5/8
________ (Prisoner)

Kenneth Earl Bonds 4/11 3, 24 5/8
(Prisoner)

AP-G Jg. Stephen F. Williams 5/3 Rule 4 No
need

7, ~~~~~~~~~~~~~~~~~~to
ackno
wledg
e.L

7 .X-
L _______ ___________________________ _______ __________ ______ _________~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~,
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t Bankruptcy Rules Comments

L DOC # NAME OF INDIVIDUAL DATE RULE(S) DATE FOLLOW
AND/OR ORGANIZATION REC'D RESP UP

BK-01 Arkansas Bar Assn 10/12 All 10/13
(Also (Robert L. Jones III)
AP,

L CV,CR, &
EV
comme
nts)

BK-02 Glenn Gregory, Ch. Bank. 12/8 2002 12/21
Also, Clerk, Utah
sugges-
tion

BK-03 Jg. Judith Klaswick 12/28 Uniform 1124
l FFitzgerald numberin
L g system

for local
7 bk. rules

BK-04 John W. Witt, on behalf of 1110 General 1130
(Also, ABA Sec. on Urban, State

APCV, & Local Govt. Law
CR,EV)

BK-05 Jg. Donal D. Sullivan 1130 Uniform 1130
L numberin

g system
for local
bk. rules

BK-06 Susan J. Lewis (Matthew 2/1 2002(h) 2/3
_______ Bender)

BK-07 Samuel L. Kay, Clerk 1131 Uniform 2/3
numberin
g system

F ~~~~~~~~~~~~~~~~~for local
______ bk. rules

L

L.



DOC # NAME OF INDIVIDUAL DATE RULE(S) DATE FOLLOW
AND/OR ORGANIZATION REC'D, RESP UP

BK-08 MarvinE., Jacob, Esq. 2/1 Election- 2/28 2/28 7
of,
Chapter
11
Trustees. Li
(Too late
for rn
comment

|0 ~~~~~~~~~on
Interim 7
Rules.)
To be
sent out IJ
in Fall
for
publicatio

.__ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ n .
BK-09 Judge Tamara 0. Mitchell 2/7 Uniform 2/15 K

numberin
g system
for Local I
Bank. LI
Rules.

BK-10 Jg. Charles R. Wolle 2/17 Suggested 2/28
interim
bankrupt
cy rules.L
To be
sent out n
in Fall
for
publicatio K
,n.

BK-11 Lee Ann Huntington, State 2/27 All 2/28
'Bar of California _

KJ
a



DOC # NAME OF INDIVIDUAL DATE RULE(S) DATE FOLLOW
_____ AND/OR ORGANIZATION REC'D RESP UP

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
BK-12 Sam G. Bratton II, Chair, 2/27 Uniform 2/28

Advisory Committee on Numberi
Local BK Rules for ng
Northern District of System
Oklahoma for Local

BK Rules. _

BK-13 Jg. Steven A. Felsenthal 2/27 2/28

BK-14 Francis F. Szczebak 2/27 4004 2/28

BK-15 Richard M. Kremen for 2/28 2002, 3/2
Maryland Bar Assn Com. 3002
on Creditors' Rights,
Bankruptcy and Insolvency

7 BK-16 Becket & Watkins (by 2/28 2002 3/2
L James T. Watkins)

BK-17 New Jersey State Bar Assn. 2/28 Proposed 3/2
W (~so (Raymond Noble) changes
L AP,CV, are
& CR) ministeri

al &
don't
require

L comment.L __ _2 .
BK-18 Postmaster General (by 2/28 2002,7004 3/9
(Also Mary Elcano, Gen.Counsel)
AP) _

r BK-19 Assn. of Bar of the City of 2/28 5005(a)(2 3/9
(Also New York Committee on )
AP & Federal Courts (by Patricia

L CV) M. Hynes)

BK-20 Jg. Barbara J. Sellers 3/7 Uniform 3/7
numberin

L g system
for local
bankrupt

.cy rules

L.



DOC # NAME OF INDIVIDUAL DATE RULE(S) DATE FOLLOW
AND/OR ORGANIZATION REC'D RESP UP .J

.BiK-21 LEXIS-NEXIS (Monica, 3/13 NUniform 3/13
Yunag) numberin

g system
for local
bankrupt

________~ c y r ule s _ _ _ _

BK-22 West Publishing Company 3/13 Uniform 3/13
(Michael R. Kimitch) sonuann

11 i f ~~~~~~ ~~g system 1
-for local
bankrupt
cy res'

K-23 Thomas J. Yerbich, for 3/14 Uniorm 3/15
Local BK Rules Committee numberin 7

of BK Sec., Alaska Bar g system
Assn. for local

bankrupt I
L ___._ cy rudles __LI

BK-24 Ch. Jg. John D. Schwartz 3/15 3/16 I r
BK-25 Patrick H. Tyler, Esq. 3/16 . 3/17 I L

1BK-26 Lawrence T. Bick, Clerk 3/21 ., 3/22

K-27 Barry K Lander, Clerk 3/211 3/22 I_ _

'|BK-28 Lisa Sommers Gretchko, 4/18 . 5/3
Esq., for the Eastern i I
District of Michigan Bank.
Ct. . [
Jg. John J. Thomas 4/25 5/3 _ _J

fBK-30 Douglas J. Lustig 4/11 3002(c)(6) 5/3 _

L ______________________________________,___________,_ ___________________

7R
I. K v.



Bankruptcy Rules Suggestions

L_ _

DOC # NAME OF INDIVIDUAL DATE RULE(S) DATE FOLLOW
AND/OR ORGANIZATION REC'D RESP UP

L)^ BK-A Jg. Chas. E. Matheson 9/12 2004(c) 9/20

BK-B Harvey R. Miller, Esq. 9/29 2014 10/13

BK-C Jg. Steven W. Rhodes 10/11 Adopting 11/30
local rules
for nat'l.

BK-D Jg. Judith Klaswick Fitzgerald 12/6 3010, 12/21
for Bank. Judges Advisory 3015,
Comm.--W. Dist. PA 9014

BK-E Glenn M. Gregory, Ch. 12/5 2002 12/21
Also Deputy Clerk, Utah
comm-
ent

BK-X Hon. Janet Reno 9/9/94 2002 & 9/20
6007_

L I
BK-XX Michael L. Temin, Esq. 9/29/94 9014 10/13

BK-F Martin Stone, Esq. 2/1V95 2002 2/15/
95

BK-G Ike Shulman, Pres., National 2/27 2016(b), 4/5
Assn. of Consumer and more.
Bankruptcy Attorneys _

BK-H Paul H. Arkinson, Esq. 2/27/95 1001 3/14
Origin
ally

L submit
ted

________ 2/18/93
L BK-I Jon M. Wage, Esq. (Addressed 5/1 3002 5/8

to & held up at House
Judiciary Committee.
Forwarded to us by Peter

______ Levinson.) _



L J

DOC # NAME OF INDIVIDUAL DATE RULE(S) DATE FOLLOW ,
.___ AND/OR ORGANIZATION REC'D RESP UP,

BK-J, Donald Ross Patterson Er, / 00 /
(Addressed to & held up at
House Judiciary Committee.
Forwarded to us by Peter ,
Levinson.) LI '

BK-K Jg. Richard,,L. Bp4*n , ;5/l To provide 5/18
BI-K Jg. Richard L. Boh.non 58 . procedures

to rule on'
an
application ,
for wr.it of
assistance.

I~~~~~~~~~~~~~~~~~~~~~~~~~~~I I -I.

C I ~ ~~I ____ ______

!~~~~~~~~~~~~~~~~~~~~___ ___ I

ll~ ~ ~ ~ ~ ~ ~~~~________ .__':_'__ I

I 0 r , I 9~~~~~~~~~~

-~~~~~~~~~~~~~~~~~~~~~~ ____________ ~~ ~ ~~ ~ ~~~ ~~~ ~ ~~ ~ ~~ ~~~ ~~~ ~~~ ~~~ ~~~ ~~~ ~~~ ~~~ ~~~ ~~~ ~~~ ~~~ ~~~ ~~~ ~~~ ~~~ ~~~ ~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

t=__ __________ ____ =___ =__ _ _ L



Civil Rules Comments
1994

DOC # NAME OF INDIVIDUAL DATE RULE(S) DATE I FOLLOW
AND/OR ORGANIZATION REC'D RESP ' UP

CV-01 Arkansas Bar Assn. 10/12 5(e) 10/13
(Also (Robert L. Jones III)

L AP,
BK,
CR, &

L | 'EV
comme
nts)

|CV-02 Senator William S. Cohen 1114 26(c) 11116

CV-03 John S. Moore, Esq. 12/6 5 12/12
(& AP)

r |iCV-04 Michael H. Hofflieimer, 12/6 5(e) 12/12
Assoc. Prof. (&AP &

I_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ E V )

L CV-05 Daniel J. O'Callaghan, 12/12 16(e) & 1/24/9
Esq., 39(c) 5

CV-06 Roy A. Klein, Esq. (re- i2/28 1 V24
_____ buttal to Callaghan)

'CV-07 Michael A. Pope, Pres., 1/6/95 47 1125
L _______ Lawyers for Civil Justice

lCV-08 John W. Witt, on behalf 1110 General 1130L , (Also, of ABA Sec. of Urban,
"AP,BK, State & Local Govt. Law
r CR,EV)

i'CV-09 New Jersey State Bar Assn. 2/28 5(e) 3/2
I(Also (Raymond Noble)
AP,BK,
& CR)

L ICV-10 Mohave Community College 2/21 5(e) 3/9
(kAlso

r L f CB)P_



DOC # NAME OF INDIVIDUAL DATE RULE(S) DATE i FOLLOW 1.
AND/OR ORGANIZATION REC'D RESP . UP

CV-li. Michael E. Kunz, Clerk, 2/27 5(e) 3/9
(Also E-Pa.
CV-21 ~
and
CV-G) __

CV-12 Edward J. Kiecker, Clerk, 3/2 5(e) 3/9
North Dakota _____ -

CV-13 State Bar of Arizona (Bruce 2/28 5(e) 3/9
(Also Hanmlton)
AP) _ .ll

CV-14 Chicago Council of Lawyers /27 5(e) 3/9
(Also Federal Courts Committee LJ
AP) (Paul Mollica) _ _ _ ,

CV-15 Assn. of the Bar of the City of 2/28 5(e) 3/9
(Also New York Committee on j
AP & Federal couris (by Patricia M.
BK ) H yrnb s) __ __ __ _______._i__ LiIKQ . ., pes,
CV-i6 Christopher R. Costa, Esq. W27 5 3/9
(Also LCV-H) I ____ . h

CV-17 Jeddi Corporation (Ch. J&. B. 2/28 5 3/9
Paul Cotter, Jr.) - I -

CV-18 Lloyd R. Ziff, Esq. (Harkins /28 5(e) 3/9
Cunningham) ;.

I~ ~~~~q I 2 8i 5(e I

CV-19 Francis P. Newell, Esq. |/28 5(e) 3/9 L
(Montgomery McCracken)
(Immediate past chair Fcd.
Courts Committee, Philadelpha ' )

___ _ ,Bar Assn.) _ _ _ ! _ I

CV-20 Ch. |Jg. Edward N. Cahn" . 27 5(e) 3/9 ___

CV-21 Mic iael E. Kunz, Clerk :27 5(e) 3/9
(AlsoV
see CV
11&
CV G FC Y ._ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ _



DOC # NAME OF INDIVIDUAL DATE RULE(S) DATE FOLLOW
_____ AND/OR ORGANIZATION REC'D RESP UP

Lu. CV-22 Robert M. Landis for the Civil 3/8 6(e) 3/9
Justice Reform Act Advisory

C Group for the Eastern District
_______ of Pennsylvania

CV-23 Robert L. Baechtold, Esq. 3/9 5(e) 3/9

CV-24 Michael D. Webb, Clerk 3/10 5(e) 3/13

CV-25 Philadelphia Bar Assn. Federal 3/10 5(e) 3/13
Courts Committee (Ann B.

_______ Laupheimer)

CV-26 Kevin R. Casey on behalf of 3/15 5(e) 3/15
himself and the Litigation
Practice and Procedure
Committee of the Philadelphia

_______ Intellectual Property Law Assn.
CV-27 Jg. Edward R. Becker 3/16 5(e) 3/17

CV-28 Stanley H. Cohen 4/5 5(e) 416

CV-29 Jg. Richard M. Bilby 4/7 5(e) 4/13

CV-30 Harold Berger, Esq. 4/7 5(e) 4/13

CV-31 Richard H. Weare, Dist. Ct. 4/7 5(e) 4/13
Exec./Clerk _

-CV-32 Eugene Chovanes, Esq. 4/12 5(e) 4113

CV-33 Mari M. Gursky Shaw, Esq. 4/17 5(e) 4119

CV-34 Nancy M. Mayer-Whittington, 4/18 5(e) 6/3
v_____ Clerk

X,,r
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L

Civil Rules Suggestions

DOC # NAME OF INDIVIDUAL DATE RULE(S) DATE FOLLOW
AND/OR ORGANIZATION REC'D _ RESP UP

i CV-A National Institute of 10/21 9 (Height- 111
Municipal Law Officers, Inc. ened
(Donna Clemons-Sacks) Pleading)

CV-B Jg. John S. Martin, Jr. 10/20 15 10/24
by
Higgi
nboth

r _ _ _ _ _ _ _ am
CV-C Jg. Judith K. Guthrie 10/31 15(a) 111

CV-D Jg. Judith N. Keep 11128 56(c) 12/21

L CV-E Thomas F. Harkins, Jr., Esq. 11130 26 12/21

7 CV-F EMPTY

CV-G Michael E. Kunz, Clerk 2/27 5(b) & 3/9
(Also 77(d)
CV-11,
and
CV-21)

CV-H Christopher R. Costa, Esq. 2/27 5(a) and/or 3/9
(Also (b)
CV-16)

CV-I Philip A. Berns, U.S. Justice 2/8 Admiralty No
Dept., Civil Div. Rules B & need

C to
ackno

Lz wledg
e.

CV-J Brian Wolfman for Public 4/18 Civil Rule 5/3
(Also Citizen Litigation Group 23
AP-E)

CV-K Councilor John McDonough 4/18 Loser pays 5/3
(Also (Forwarded by Sen. Wm.
EV-C) Cohen)

L
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Criminal Rules Commentsr -______ 1994

DOC # NAME OF INDIVIDUAL DATE RULE(S) DATE FOLLOW
AND/OR ORGANIZATION REC'D RESP UP

L CR-01 Jg. Graham C. Mullen 9/22 16 9/23

CR-02 Arkansas Bar Assn. 10/12 16 10/13
L. (Also (Robert L. Jones III)

AP,
BK,

and EV
comme
nts)

| CR-03 Jg. Prentice H. Marshall 10/4 16 1V1 l1

1CR-04 Jg. James E. Seibert 11115 16 11115

F CGR-05 David A. Schwartz, Esq. 11/16 16 11129
L ~~~~~11 CAlso

jkeqst
te stify _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ _ _ _

CR-06 Edward F. Marek, Esq. 11123 16 11129 _

7 4 IlCR-07 Wm. H. Jeffress, Jr., Esq. 12/8 1612/12

l*Reqst Plato Cacheris: Peter Vaira 11129 General 12/6 'I

ITestify for Amer. Clg. Trial
Lawyers __ __

*Reqst Lee T. Lawless 12/21
Testify Fed. Pub. Defenders

L |CR-08 Norman Sepenuk, Esq. 12/19 16 1V4/95
*Also
request
itestify . D

r CR-09 Michael H. Leonard, Esq. 1V26/95 16 1130

L . _. _ .



DOC # NAME OF INDIVIDUAL DATE RULE(S) DATE FOLLOW
AND/OR ORGANIZATION REC'D RESP UP

CR-10 John W. Witt, on behalf of 1110 General 1130
(Also ABA Sec. of Urban, State

AP,BK, & Local Govt. Law i
Cv,& , KP .
EV)

CR-ll Akron Bar Assn (E. Jane 2! 6 16 2/7
Bell, Pres.) L_

CR12 New Jersey State Bar Assn. 2/28 16, 32 3/2
SkAlso (Raymond Noble) F
AP,BK, . , i

I'lCV) _ _ _ _ _ _ :_ _ _ _ _r

CR-13 Irvin B. Nathan 2/21 16 Jense
n
respo
nded

1CR-14 Mbhave Community College 2/21 16, 32 3/9

i AP & ,l 4 i~~~~~~~~~~~~~~
C15 J. Paul M4 Rosenberg& 2/2j 7 16 3/7

h R-16 Federal Public and 2/27 16 3/7 L
11______ Cbmmunity Defenders 1

CR-17 State Bar of Californiai 2/28 16, 32 3/7 K
clmmittee on Federal
Cburts (Lee Ann
. Huntington) -- L

dCR-18 eFderal Bar Assn. CHimnal 2/28 16 3/7

OR-18 Law Comnmittee,
P 2ladelpha Chapter

CR-19 ABA 2/28 16 3/7

'CR-20 Maryland Bar Assn. Section 3/1 16 3/7
of Criminal Law & Practice __



i ~ ~ af an a#~t a a ~- a ~ a a ~

DOC # NAME OF INDIVIDUAL DATE RULE(S) DATE FOLLOW
r AND/OR ORGANIZATION REC'D RESP UP

CR-21 Witherspoon, Kelley, 3/1 16 3/9
(Also Davenport & Toole (by
AP) Leslie Weatherhead) I

CR-22 District of Columbia Bar 3/2 16 3/13
Li Also Section on courts, Lawyers

AP & and the Administration of
EV) Justice (Anthony Epstein)

CR-23 National Assn. of Criminal 3/1 16, 32 3/9
(Also Defense Lawyers

LaJ , AP (Goldstein, Genego, &
comme Goldberger)
nts&
EV
suggestr . ion)

L
r

LI
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Criminal Rules Suggestions

DOC # NAME OF INDIVIDUAL DATE RULE(S) DATE FOLLOW
_____ AND/OR ORGANIZATION REC'D RESP UP

L, CR-A Jg. Prentice H. Marshall 9/30 16 11/1 .

CR-B Jg. David G. Lowe 1/10/95 58(d)(1) 1V17/9

CR-C Robert L. Potter, Esq. 2/6 Defendent' 4/5
s
Testimonia
1 Rights

CR-D Michael R. Levine, Asst. Fed. 3/3 26.2 4/5

Defender

L
L

L

L

L
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Evidence Rules Comments (Excluding 413-415)

DOC # NAME OF INDIVIDUAL DATE RULE(S) DATE FOLLOWr l AND/OR ORGANIZATION REC'D RESP UP

EV-27 Jg. Robert B. Propst 9/27 611 9/28

EV-32 Jg. Prentice H. Marshall 10/4 101-615 10/11

EV-66 Robert L. Jones III, Pres., 10/12 Proposed 10/13
Arkansas Bar Assn. amend to

L AP, BK,
CV, CR, &
EV Rules.

L EV-86 Michael H. Hoffheimer, Assoc. 12/6 101-615 12/12
Prof.

EV-87 John W. Witt, on behalf of 3110/95 General. 3130/
ABA Sec. of Urban, State & Also, AP, 95
Local Govt. Law BK, CV, &

_ _ _ _ _ C R ._ _ _

fyEV-88 DC Bar Section on Courts, 3/2 409, 601, 3/13
L Lawyers and the & 613

Administration of Justice
(Anthony Epstein)



L.I

Li

2

Li

Li

K

fl

I~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
-~~~ KD

'[I~~ ~~~~~ [ K



Evidence Rules Suggestions
Ld~ ~ ~ ~~.

DOC # NAME OF INDIVIDUAL DATE RULE(S) DATE FOLLOW
AND/OR ORGANIZATION REC'D RESP UP

E EV-A National Assn. of Criminal 3/1 416 8/9
7 Defense Lawyers (Goldstein,

Genego & Goldberger)

7 EV-B Edward F. Marek, Esq. 3/31 1101(d)(3) 4/6
L.J__;_-__

EV-C Councilor John F. McDonough 4/18 To protect 5/3K (Also (Forwarded by Sen. Wm. the
CV-K Cohen) confidentia

hity of
policeL ~~~~~~~~~~~~~~internal
affairs
investigati
on reports

L

Ly

L.
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Standing Suggestions

DOC # NAME OF INDIVIDUAL DATE RULE(S) DATE FOLLOW
,___ AND/OR ORGANIZATION REC'D RESP UP

ST-A Dennis A. Rendleman on 2/27/95 Proposed a 2/28
behalf of the Illinois State Bar uniform
Assn. rule for

discipline
of
attorneys
admitted
to practice
before the
federal
courts.

L..
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Federal Judicial Center
Research Division (202) 273-4072

L @ memorandum
DATE: May 25, 1995

TO: Hon. Alicemarie H. Stotler, ChairK Standing Rules Committee
FROM: James B. Eaglin, Assistant Director*/

SUBJECT: Update of FJC research projects undertaken for the various Rules Committees

The attached brief update of current FJC projects undertaken for the various rules
comnmittees is provided at the request of John Rabiej of the Rules Office. We will be happyL> to provide additional information on any of the projects listed. Please continue to view us a
resource to all of the rules committees.

L

L.

L

L
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Update of FJC Projects Undertaken for Rules Committees

Application of Fed. R. Civ. P. 26(a), (d), and (f) in the District Courts. In March,
1995, the Center distributed a report summarizing on a district-by-district basis the
courts' responses to the 1993 amendments to Fed. R. Civ. P. 26. The detailed table
that makes up the heart of the report shows which districts have elected to follow
specific sections of the federal rule and which have opted out. It also shows whether
the courts have requirements for disclosure other than those provided by the federal
rule. The report was developed to aid the work of the Committee on Rules of
Practice and Procedure, the Advisory Committee on Civil Rules, and the Committee
on Court Adninistration and Case Management.

Application of Fed. R. Civ. P. 26(a) and (f) in Bankruptcy Cases. To assist the
Advisory Committee on Bankruptcy Rules, the Center recently reviewed whether
individual bankruptcy courts had opted out of the new disclosure and meeting
requirements of Fed. R. Civ. P. 26. A summary of the Center's work was presented to
the Advisory Committee at its September meeting. A report of this work was
distributed to the chief bankruptcy judges and clerks of the bankruptcy courts early

L this winter and is available from the Center on request. The Center prepared a similar
report on the district courts' responses to Rule 26.

Class Actions. The Advisory Committee on Civil Rules has asked the Center to
conduct a study of class action litigation, focusing on the incidence of class action
activity, the extent of litigation over issues of certification and categorization of
classes, the relationship of settlements and awards to attorneys' fees, and other issues
related to the advantages and disadvantages of proposed changes to Fed. R. Civ. P.
23. The Center gave the advisory committee an initial report in October, which
presented national statistics regarding the number and types of class actions. That
report was retracted in January after discovering problems with the national statistics7 on class actions. A report on class action activity in four districts (E.D. Pa., N.D.
Calif., S.D. FL, and N.D. Ill.) will be given to the advisory committee in the late
summer or fall of 1995. A preliminary report was provided to participants in the
April, 1995, New York University Conference on Class Actions and, after
consultation with members of the advisory committee, certain data from that report
on class action securities litigation were provided to staff in the Justice Department,
Congress, and the SEC.

Rule 11. The Advisory Committee on Civil Rules has asked the Center to prepare a
proposal for a study of the effects of the 1993 amendments to F. R. Civ. P. 11. The

L purpose of the study is to determine the extent of the asserted problem with abusive
civil litigation and the role of the 1983 and 1993 versions of Rule 11 in helping to

L.. control abuse. The Center is preparing a proposal to survey lawyers and judges in a
sample of recently terminated civil cases to determine their experiences under the
two versions of Rule 1 1 and their views of the effects each version has had.
Questionnaires are scheduled for mailing during the spring of this year.
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Survey of the Bench and Bar Regarding the Federal Rules of Bankruptcy
Procedure. The Advisory Committee on Bankruptcy Rules is undertaking a
comprehensive study to identify necessary modifications, if any, to the Federal Rules
of Bankruptcy Procedure and related forms. At its September meeting, that
Committee asked the Center to survey the bench and bar to ascertain their views
about the scope, format, and organization of the rules. The questionnaire developed
by the Center includes six questions concerning the scope, format, and organization
of the Federal Rules of Bankruptcy Procedure and related forms, and an additional
question about local bankruptcy rules. The questionnaire is exploratory and open-
ended so the Committee can be made aware of the range of views about the rules. A
preliminary report of the survey results was presented to the Bankruptcy Rules
Committee at its March meeting; a final report will be completed this summer.

Protective Orders and Sealed Court Records. In response to Congressional
interest, the Center undertook a study of district court practices that restrict access to
court records in civil cases. The study was expanded in May 1994 in response to a
request from the Advisory Committee on Civil Rules for assistance in assessing the
need for rule revisions. Practices of concern include (1) protective orders that restrict
disclosure of discovered information; (2) sealed settlement agreements that restrict
discussion of the nature of the case, the materials discovered, and the amount and
terms of the settlement; and (3) orders that seal court documents or cases in their
entirety. To date the study has concentrated on the use of protective orders in three
district courts (D. DC., E.D. Pa., and E.D. Mich.). An interim report was submitted
to the advisory committee in October, and a more comprehensive report will be
completed in early summer.

Civil Rule 49 (Special Verdicts and Interrogatories). While not specifically
requested by one of the rules committee, the Center is examining how district courts
use special verdicts and general verdicts with interrogatories, the two alternatives to
the general verdict provided by Civil Rule 49, with the goal of developing guidelines
for their use. We expect to have a report in late summer.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

W ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES
CHA"RMAN KENNETH F. RIPPLE

APPELLATE RULES

7 PETER G. MCCABE SAM C. POINTER, JR.
S PNECREG.TARY - CIVIL RULES

WILLIAM TERRELL HODGES
CRIMINAL RULES

EDWARD LEAVY
BANKRUPTCY RULES

L TO: Honorable Alicemarie Stotler, Chair, and Members of the Standing
Committee on Rules of Practice and Procedure

L FROM: Honorable James K Logan, Chair
Advisory Committee on Appellate Rules

DATE: June 5, 1995

The Advisory Committee on Appellate Rules submits the following items to
the Standing Committee on Rules:

L Action Items

L A. Proposed amendments to Federal Rules of Appellate Procedure 21,
25, 26, and 27, approved by the Advisory Committee on Appellate
Rules at its April 17 and 18 meeting. The Advisory Committee

I, requests that the Standing Committee approved these amended rules
and forward them to the Judicial Conference.

L The proposed amendments were published in September 1994. A
public bearing was scheduled for January 23, 1995, in Denver,

C- Colorado. Because there were no requests to appear, the bearing
was canceled. The Advisory Committee has reviewed the written
comments and, in some instances, altered the proposed amendments
in light of the comments.

-Part ACI) of this Report summarizes the proposed amendments.
t * Part A(2) includes the text of the amended rules.

-Part A(3) is the Gap Report, indicating the changes that have
been made since publication.

*Part A(4) summarizes the comments.



B. Proposed amendments to Federal Rules of Appellate Procedure 26.1,
28, 29, 32, 35, and 41, approved by the Advisory Committee on
Appellate Rules at its April 17 and 18 meeting. The Advisory
Committee requests the Standing Committee's approval of these
proposed amendments for publication. X

Tle Advisory Committee actually requests republication of Rules 28
and 32. Those rules were also published last September along with C
the rules discussed in part A of this report. After considering the
written comments, the Committee recommends what it believes are
significant changes in these published rules and requests
republication to provide and additional period for public comment.

The Advisory Committee requests initial publication of proposed 7
amendments to Rules 26.1, 29,.35, and 41.

-Part B(1) of this report summarizes the proposed amendments. L
* Part B(2) includes the text of the proposed amendments.
*Part B(3) is the Gap Report for Rules 28 and 32.
*Part B(4) summarizes the public comments on Rules 28 and 32. L

IL Infomation itIs

Part II of this report includes the Advisory Committee's Table of Agenda
Items which indicates the status of proposed amendments under
consideration by the Committee.

III. Minutes'

Part m of the report is draft minutes of the Advisory Committee Meeting
held April 17 and 18 in Pasadena, California. The minutes have not yet F7
been approved by the Advisory Committee. Li

cc with enclosures: Members of the Advisory Committee on Appellate Rules

2



Advisory Committee on Appellate Rules
Part LAWi), Summary - Rules for Judicial Conference

SUMMARY OF PROPOSED RULE AMENDMENTS
TO BE FORWARDED TO THE JUDICIAL CONFERENCE

L 1. Amendments to Rule 21 governing petitions for mandamus are proposed.
The rule is amended so that the trial judge is not named in the petition and
is not treated as a respondent. The trial court clerk is, however, served
with a copy of both the p o d ordersing of the petition.
The judge is permitted to appear to oppose issuance of the writ only if the
court of appeals invites or orders the judge to do so. The proposed

L amendments also permit a court of appeals to invite an amicus curiae to
respond to the petition.

FE

L 2. The proposed amendments to Rule 25 provide that in order to file a brief
or appendix using the mailbox rule, the brief or appendix must be mailed by
First-Class Mail or dispatched to the clerk by a commercial carrier for
delivery within three calendar days. The amendments also require that a
party using the mailbox rule must certifyain the proof of service that the
brief or appendix was mailed or delivered to the commercial carrier on or
before the last day for filing. Subdivision (c) is also amended to permit
service on other parties by commercial carrier. Amended subdivision (c)
fiurther provides that when reasonable, service on other parties should be by
a manner at least as expeditious as the manner used to file the paper with
the court.

3. The proposed amendment to Rule 26 makes the three-day extension for
responding to a document served by mail also applicable whenever theK party being served does not receive the document on the date of service
recited in the proof of service.

L. 4. Rule 27, governing motions, is entirely rewritten. The amendments require
that any legal argument necessary to support the motion must be contained
in the motion; no separate brief is permitted. The time for responding to a

L motion is expanded from 7 days to 10 days. The amendments also make it
clear that a reply to a response may be filed; a reply must be filed within 5
days after service of the response. A motion or a response to a motionK~r must not exceed 20 pages and a reply to a response must not exceed 10
pages. The form requirements are moved from Rule 32(b) to subdivision
(d) of this rule. Subdivision (e) makes it clear that a motion will be
decided without oral argument unless the court orders otherwise.

3



Advisory Committee on Appellate Rules
Pan ItA(2), Text - Rules for Judicial Conference

PROPOSED RULE AMENDMENTSL
TO BE FORWARDED TO THE JUDICIAL CONFERENCVE

Rule 21. Writs of Mandamus and Prohlbittoi, Dfeted
Li

o a Judgc or 3udgci and Other Extraordinary Writs

1 (a) Aw _ _ _ r i

2 dtitio no ;sr

3 Prhbtokoa Cor:Petiton.Fmng ec and

4

5 (j2 5 Ap1ajnfr~wito ~dm~~

6 prohibitioet M udge or jtdgof

7 A =Mdz by filing As p

8 petitioning for a writ of mandamus or0

9 prohibiti died to ourt i file a

10 petition thefefof with the & clerk i

11 - with proof of service L
12 on tle o

14 all parties-tothec sedimet in ithe

15 trial court

1 The shaded text indicates changes made by the Advisory Committee after
publication.
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Advisory Committee on Appellate Rules
Part IA(2), Text - Rules for Judicial Conference

16 U A

17 tI h trial co

18 othe than the petioa e r n

19

20 . l

21 the factSSwY to

22 bap_ n;, ft

K 23 -ttee tf issues presented A

[L 24 therelief S- 1; a statement ef the
25 easens whyt

26 XW T etitin must be ild !.n ie

27 o

28 t

29 U) exOWffLugbt

30 fl the issues presented:

31 ( the facts m sa i t

32 understand the i

33 presented by the VEX;

34 And

35 - @ the reasons why the wrt

36 .hQdi.s3
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37 XCl d copies of

38 any order or opinion or parts of K
39 the record we XW may be

40 essential to an understanding-of the

41 matters set forth in the petition.

42 . Wenth cr rc

43 the prescribed docket fee, the clerk O C

44 docket the petition and submit it to the

45 court.

46 (b) Deni Q~rderiretligAnswert,4 we d

47 If the eeurt is o"hit should

48 net be gfanted, it shAl nyth p

49 Othzrwise, it shall tt the

50 petitiofl be filed by the opncnswti the

51 fime fixed berr. The erder shall h

52 served byth clerk on the judge Or judges named

53 cR&pondzentS and on all othor partiosto the l-tion

54 in tho trial cotutAll -ar4- bolow Lio ta54 fth-fv"a w

55 the petitioner shall also be deeemd respondents

56 for all puwpeose Two or mere respendents may

57 y. if tho u
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58 ._&p d tt AV the

59 proceeding td all

60 prts by lcT, bhall therb

61 be -At

62 i Ton withu

63. a answer. Otherwse tmust order the

64 respondet if any. t answer within ar ~~~~63=

66 A?) Tecek must serve, the order to respo~nd

67o reond.

L 68 Tw or on

L 69 jily,
70 1, The court of appeals may & order

71 the ti curt jude to or My

L 72 invite an amicusvcurnae to do so.2

73 WARtjui

74

75

76 Lfi If tiieg or oral argument L required

77 .he clerk E advise the parties, ad

78 wh.n approtrial cour d o

7
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79 amimus curiae.

80 we to be ld; i r A

81 of the date fo

82 . Il The proceeding shal n= be given

83 preference over ordinary civil cases.

84 . 4 17eicidrA1 gI edcyfh

85

86

87 (c) Other Eraordibary Writs Application for fW_

88 extraordinary writi other than BIteiL those

89 provided for in subdivisions (a) and (b) of this

90 nule shag m be made by ngi petition fied

91 with the clerk with

92 proof of service on the

93 respondents. Proceedings on such application

94 shel must conform, so far as is practicable, to the

95 procedure prescribed in subdivisions (a) and (b)

96 of this rule. L*

97 (d) Fonn of Papers; Number of Copies- All papers 7

98 may be typewritten. An original and three copies -

99 must be filed unless the court requires the filing

8 4
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100 of a different numiber by local rule or by order in

101 a particular cae.

rm a. -N, t

In most instances, a writ of mandamus or prohibition is
not actually directed to a judge in any more personal way than
is an order reversing a court's judgment. Most often a petitionK for a writ of mandamus seeks review of the intrinsic merits of
a judge's action and is in reality an adversary proceeding
between the parties. See, eg., Walker v. Cohumbia Broadcasting

7 System, Inct, 443 F.2d 33 (7th Cir. 1971). In order to change
the tone of the rule and of mandamus proceedings generally,
the rule is amended so that the judge is not -treated as aL respondent. The caption and subdivision (a) are amended by
deleting the reference to the writs as being "directed to a judge
or judges.'

Subdivision (a). Subdivision (a) applies to writs of
mandamus or/prohibition directed to a court, but it is amended
so that a petition for a writ of mandamus-or prohibition does
not bear the name of the judge. The amendments to

r subdivision (a) speak, however, about mandamus lor prohibition
"directed to a court.h This language is inserted to distinguish
subdivision (a) from subdivision (c). Subdivision (c) governs all
other extraordinary writs, including a writ of mandamus or

L. prohibition directed to an administrative agency rather than to
a court and a writ of habeas corpus.

lb I _.._.' .. ..........~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~..........................

L WeI voufl to~the filing of the MetIdoN. This s one

Aubdivi~ion (1,)..require 4te d cyC ~~~~~~~~~~~~~U
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L)

Subdivision (b). The amendment provides that even if
relief is requested of a particular judge, the judge may not
respond unless the court orders the judge to respond

The court of appeals ordinarily will be adequately
informed not only by the opinions or statements made by the
trial court judge contemporaneously with the entry of the
challenged order but also by the arguments made on behalf of 7
the party opposing the relieL The latter does not create an
attorney-client relationship between the partys attorney and the
judge Whose action is challenged, Inor does it ive rise to any
right to compensation from the judge. L .

If the court of appeals desires to hear from the trial
court judge, bowever, the crm eo order the judge to
respond. In some istancs, espcially those involving court
administration or the failure o a judge to act, it my be that no
one other than the judge can proviac a thorough explanation of
the maiters at issue. Be if is ordinarly undesirable to
place the trial cou dge, zven temprarily in an adversarial
posture with a litigant, the rle prits al ourt of appeals to
invite an amkcus cuiae to provide a response to the petition.
In those instances in whic the respondent does not oppose
issuance of the writ or doeslnt have sufficient perspective on
the issue to provide an adeqate responsparticipation of an
amicus may avoid the ned fi the trial judg to participate.

es are intende:~~~~~~~~~~~~~~~
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Rule 25. Film R Serice d

1 (a) Fiing.

L 2 W thtCl A paper required or

3 permitted to be filedin a court of appeals

4 must be filed with the clerk

5 (2Hiig etho and Ti~meliness

6 X nLW3CL Filing may be

7 accomplished by mail addressed to

8 the clerk, but filing is not timely

9 unless the clerk receives the papers

10 within the time fixed forfrMing, ;

11eg

12 i A b*if or Lgg yendir bfiefs md

13 pce -I as Lied

14 the day of mading the

15 e-ep4cdit-u Fcr ofV d-livc-y by

r 16 mai except peial delvei

17 used Aref o ap d timely

18 -ed, however, if an or

19 last day for filing. it g

11

7
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20 X mad to the clerk by Eirst-

21

22

23

25 Li) dsacedt h lrk 7
26 _ _ _ _ __I

27 f

28 o e l er

29 X Lw ift. Pepei AeRa= filed

30 by an inmate confined in an

31 institution afe jf timely filed if

32 deposited in the institution's

33 internal mail system on or before

34 the last day for filing. Timely filing

35 of pers a pager by an inmate

36 confined in an institution may be

37 shown by a notarized statement or

38 declaration (in compliance with 28

39 U.S.C. f 1746) setting forth the

40 date of deposit and stating that

12



Advisory Committee on Appellate Rules
Part I.A(2), Text - Rules for Judicial Conference

41 first-class postage has been

42 'prepaid.

43 eieals

44 ma.byl c ru Mt rs to

45 be filed r ed by A letni

46 p ide suc mesar

47 csistenDt with technical standards.L 4
48 stabished the Jdici

L 49 Confr of the United States,

50 by lectroi mes

51 c an with hisr

52 consttutes a written paper for th

r~. 53 purpose of applying these rules.

54 Eilin a ffion with a Jude If a motion

L 55 requests relief that may be granted by a

56 single judge, the judge may permit the

57 motion to be filed with the Judged in

58 whieb-event the judge M note tbereee
r

L ss~~5 the1 filing date 2 lQii and

60 theraf give it to the clerk A-eew*-of

61 appes yb l p

13
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Li

62 t r

63 ffiew~m provided sueh meana nrc

64 bit. with

65 standrrds db the Judieia

66 GFcreeftd

67 ks Reuslo . The clerk

68 must not refuse to accept for filing any

69 paper presented for that purpose solely

70 because it is not presented in proper form

71 as required by these rules or by any local

72 rules or practices.

73 ..

74 (c) Manner ofSeenice. Service may be personL ef

75 by

76 =

77=-

78 I E _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

79 L___

80 Hew I Ii

81 Personal service includes

82 delivery of the copy to a

14
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83 responsible person at the office of counseL

84 Service by mail or by commercial carrier is

r 85 complete on mailing or deieyo

86 (d) Proof of Serv2ice A
L 87 presented for filing must contain, an

88 acknowledgment of service by the person served

89 or, proof of service in the form of a statement of

90 the date and manner/of service and of then namej

L 91 of the person served, certified by the person who

92 made service. Proof of service may appear on or
L

93 be affixed to the papers filed.,

1 94 111~~9

S ~~~~~95

96

98 .. . . .. .. .......

99. .

0, [ ~~~~~~~~~r Sy Cmmfttez Note

Subdivision (a): The amendment deletes the language
requiring a party to use "the most expeditious form of delivery
by mall except special delivery" in'order to file a brief using the

L

L
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L

mailbox rule. That language was adopted before the Postal
Service offered Express Mail and other expedited delivery Li
services. The amendment makes it clear that it is sufficient to
use First Class Mail. i U TMU PQ ti:u$

addidoX the amendment permits the use ofcommercialL
earrers. The use of private, overnight courier services has
become commonplace in law practice. Expedited services,
offered by commerciall carriers often provide faster delivery K
than First-Class Mail; therefore, there should be no objection
to the tse of commercial carriers aslong as they are reliable.

tnca~cii'xf, t

Subdivision (c). The amendment permits service by
,onixu4er'ial'v%'ier If .~CX~e i ~

:1ie pe.t The amendment also expresses a desire that when
service on a party be accomplished by a manner as

expeditious as the manner used to file the paper with the court.
When a bnref or motion7 is filed with the court by hand 7
delivering the paper to the clerk's office, or by overnight Li
courier, the copies should be sered onte other parties S

- meaning either by personal
service, if distance permits, or bq overnight courier, if Mail L
delivery to the party is not ordinarily accomplished overnight.

E~~~~~~~E

iffikL ..- :>.-; 'af.

arte ~ ~ ii ladffiet 3, tt ; r 1

, .~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~E
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Rule 26. Computation and Extension of -Time

(~~~~~~~~~~~~~~~~~~~~ 7
1 (c) Addional Dine after ;vice by Mai ar

2 C When a party is required or

3 permitted to act within a prescribed period after

4 service of a paper upon that party' O

5 r[[e~ow m 3 r days sqhe-ber added to the

6 prescribed period n

8 =

} i~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~Fl
7 ~eoie he ~ate~ mfiteevi iited itofoK

The amendment is a companion to the proposed
amendments to Rule 25 that permit service on a party by
commercial carrier. 7b .. I.... I i

m ~~~~~~~~~~~~~~~.A
~~~~tr q PIC h atyb~~ ev4'vs

root'~~ C

~wd r4~Is C
- X1~~~~~1

B. t-b ~W. i~i _e

=~~~~~~~a _-1 4ri
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K

L perod nd S~e sand lea oiadci4

.~ ~ ~~~~amte jjee 11 g@41 pn.A

uld be resoved. ~;oviIdgta tm&s thice

...... ...... s , .

.. X~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~4

Jua

edro Mhd Wddi>Sruj~pd~i~19

L
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Rule 27. Motions

2 an~~thEra~ is elsewhere prseribed by thpcrpkS

Li

Gf ~on al oher nrtk~. h: mtec sholl be MAA 14n

3 L
6 ALGA PA4

7 pr____ _ _ _ __ _ _ _ H
8 nis based

9 eAd-sbll 4c cthtzodc rr.c ogh.I

10 pptd btpapers

11 they shall be anih mztioa

12 py may file a r-esp nit

13 ethh se_ H
14 subdivisien (b-) within 7 days ifter-Ai mf t-metin,

15 b,18 and 41 may

16 acted upenf reason e, nd the out may

17 shorten or cwnd the time for rczponding to any motion: H
18 0 rf o I - P L
19 lb-Notwtain& the proi of (a) of this

20 Rul 27 ato motions g nmti frp d
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22 __~~:_
21 er-der-s ineldnh n ,to nc uc 6bmyb

L ~~~~~~2 eetedj epon at mny time, eahu aatngarseoz

23 thereto, and pusat oricoerdro tho our

24 ifrs my b

25 dipcsed ofbyhocck nprtad.rlcf'-d-

L ~~~~~~26 oueh actoeadyeplcto t h or request

27 consederation, -acaon or modieficatn e -uhation

28 (j- n

29 th uhf__V-r -

30 rus er by law, a sinie judge et a

31 eatertein ay frr

32 hIchfr these Mos ma pOpor hC ut

33 Sodmet e a amyot (F

34 otows oomn napa rohr-proceding, and

35 emee-pt that a ourt of appeals may pridbe

36 rue tht ay motin ef elms ef moiens must be acted

37 Vee Init Vte
37
38 revikwed by the oeurt

39 AM

40 at to a minabtoitton. Am original

41 and three eepies

21



Advisory Committee on Appellate Rules L
Part LA(2), Text - Rules for Judicial Conference

42 the~ filing ef a diffr-em afu~mb Wr by lc-1 ruk- I.r by ord

43 iN - "at ease.

44

45 (1cn foru

46 er reif Motion

47

48 Con= of M

49 GroUn and es A K
50 Motin mst state with patculadiy

51 th grounds for the motion and the

52 rloh Motiut

53 cotain -the a agument[

54 ay p it

55 Xm Accompaming documents. If a

56 motion is supported by affidavits or 7
57 obthr ae. te m serd

58 and filed =,th the motio

59 OI Only affidavits and papers

60 necessay for A

61 the motion may be L

22

L]



Advisory Committee on Appellate Rules
PartLA(2), Text - Rules for Judicial Conference

62

63 An contain

64 only factal information: not
65
65 kgalsrgum~

66 Xrd As

67 stantive relief Mst

68 incude a copy of the

69

70 decision as a separately

71 identified exibt

72 X Documents not reuired.

73 (1) A separate bef supporng

74 rreponding to a motio

75 mut not be filed.

76 1 A notice Of MOtion ino

77 ^

78 {A proposed order is not

79 requie

80 . Rs e

81 X Any part may file a response to A

82 motion. ag(f to a

23
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83 aresponse. he response must be

84 ed wIthn da ater se-im of

85 tE n ule the out

86 h o h ime.

87 ..

88 . Li) o

89 orde g

90 a Li

91 X a motion authorized by L

92 Ruks 8.2A8.r 41maybe 7

93 aaft reasnabe

94 C

95 =- 9M MW

96 _ ' iJ

97 M_ A ew...... ...

98 L.
99

100 K

102

103 4) ReplytoResronse. Themoving art may

24 K
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104 e a reply t A reply must

105 be fild no later than days fter servce

106 of the resnse. unless the ou shoe

107 or eends, the time

108 MU itios prentedin-the

109 moti o not

110 rely to thee rsne
L

111 Jk if~o oinfraPoeua re.AL

112 motion for a procedural order - iningany

L 113 motin under Rl may b actedpn

114 ay time ithot awa nse. A co

115 Ma. by rule or by er i a particular ce.

116 authorize the clerk tof Mois

117 specified types of procedural orders. A pay

118 adversely affected by the court's, or the clerk's.

119 disposition may file a motion requesting

120 reconsideration. vacationm or modification of s

121 acon. Tpsition to

7' 122 filed after the motion is granted in whole or in

123 part does not constitute a request

124 jr

25



J
Advisory Committee on Appellate Rules

Part LA(2), Text - Rules for Judicial Conference

125 C
W ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~Lj

126 C P2f Qf rV E4W& a Moton

127 single. jd of a urt f ap may ac a

128 Fiss r oth s

129 detm Onpe or other proeIng. A

130 ra or by order

131 at~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~131 inl a particular case that ojjv tne curt tna Lao
132 any motion or ass of motions Th E

133 ation of a single judge:

134 ()Form ofPzes aeLmtand Number Q

135

136 in WY= Aust b in ing

137 Unls the curt emits otherwise.

138 J

139 .) A motionr response. or reply may

140 ba duplicting or

141 css that prduces a

142 ear blck image, on white pap

143 The paper must be paque.

144 unglazed paper 8-1/2 byll inches.

145 _ The text must not exceed -61/2 by L
26 7
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146 9-1/2 inches and must be double

147 ptN morea

L 148 nb indetd nd

r 149 s s dd and

150 oeb sIngle-spacd

L 151 Te page mapldo

152 boun at the e and

153 Or. '

154 A coer is norequired bt tere

155 must be a ction that incudeth

156 mae number the name of the

157 t i of h ae. ad a

158 brief descrit tle indicatin

159 ph

L 160 identi g t at or

1 ~~~~~161 wo ti ie.

162 Pmo or r e to a

163 motion must no xce wet pgs

164 exclusive of the corporatediscl

165 statement and acco

166 Author-ze Rule nles the
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167 ort prifts or dies otheris.

168 rely to a re st not exceedt

169 RAW

170 Nmbeof COde. An original and the

171 L

172 ires t

173 bby der iar

Li
174

175 X nOdAu 0Amotionwillbe dcided witou

176 ou th court orders otise,

The rule has been entirely rewritten.

Subdivision (a). Paragraph (1) retains the language
from the old rule indicating that an application for an order or
other relief is made by filing a motion unless another form is
required by some other provision in the ules.

Paragraph (2) outlines the content ofa amotion. It begins
with the general requirement from the old rule that a motion
must state with particularity the grounds supporting it and the
relief requested. It adds a requirement that all legal arguments
should be presented in the body of the motion; a separate brief
or memorandum supporting or responding to a motion must not B
be filed. The Supreme Court uses this single document
approach. Sup. Ct. R. 21.1. In furtherance of the requirement
that all legal argument must be contained in the body of the
motion, paragraph (2) also states that an affidavit that is

28 t
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attached to a motion should contain only factual information
and not legal argument.

Paragraph (2) further states that whenever a motion
*lo requests substantive relief a copy of the M cournk opinion or

agency% decision must be attached.

Although it is common to present a district court with a
proposed order along with the motion requesting relief; that is
not the practice in the courts of appeals. A proposed order is
not required and is not expected or desired. Nor is a notice of
motion required.

Paragraph (3) continues the provisions of the old rule
concerning the filing of a response to a motion- except that the
time for responding has been expanded to 10 days rather than
7 days. Because the time periods in the rule apply to a
substantive motion as well as a procedural motion, the longer
time period may help reduce the number of motions for
extension of time, or at least provide a more realistic time
frame within which to make and dispose of such a motion. N
party filing a response in opposition to a motion may also
request affirmative relied It is the Committee's judgment that
it is permissible to combine the response and the new motion

L in the same document Indeed, because there may be
substantial overlap of arguments in the response and in the
request for affirmative relief, a combined document may be
preferable. If a request for relief is combined with a response,
the caption of the document EEalert the court to the request
for reliet The time for a response to such a new request and
for reply to that response are governed by the general rules
regulating responses and replies.

Paragraph (4) is new. It permits the filing of a reply to
a response. Two circuits currently have rules authorizing a
reply. If there is urgency to decide the motion, the moving
party may waive the right to reply or may file the reply very
quickly. As a general matter, a reply must not "reargue
propositions presented in the motion or present matters that do
not reply to the response.' e

29
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Subdivision (b). This subdivision remains substantively
unchanged except to clarify that one may file a motion for 7
reconsideration, etc., of a disposition by either the court or the
clerk. A new sentence is added indicating that if a motion is
granted in whole or in part before the filing of timely
opposition to the motion, the fling of the opposition is not
treated as a request for reconsideration, etc. A party wishing
to have the court reconsider, vacate, or modify the disposition,
must file a new motion that addresses the order granting the
motion.

I=dicates - s waifti-u

Subdivision (c). The changes in the subdivision are
stylistic only. No substantive changes are intended.

Subdivision (d). This subdivision has been substantially
revised. Paragraph (1) states that a motion must be in writing
unless the court permits otherwise. Tbe writing requirement
has been implicit in the -rule; the Committee decided to make
it explicit. There are, however, instances in which a court may
permit oral motions. Perhaps the most common such instance
would be a motion made during oral argument in the presence
of opposing counsel; for example, a request for permission to
submit a supplemental bref on an issue rsed by the court for
the first time at oral argument Rather than limit oral motions
to those made during oral argument or, conversely, assume the
propriety of making even extremely complex motions orally
during argument, the Committee decided tat it is better to
leave the determination of the propriety of an oral motion to
the court's discretioK l1th provisionals woul d not disturb the

30
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practice in those circuits that permit certain procedural motions,
such as a motion for extension of time for filing a brief, to be
made by telephone and ruled upon by the clerk

The format requirements have been moved from Rule
32(b) to this rule. No cover is required, but a caption is needed
as well as a descriptive title indicating the purpose of the
motion and identifying the part or paries for whom it is filed.

Paragraph (3) establishes pa ge limits; twenty pages for
a motion or a response, and ten pages for a reply. Three
circuits have established page limits by local rule. The rule
does not establish special page limits for those instances in
,which a party combines a, response to a motion with a new
request for affirmative relief Because a combined document
most often will be used when there is substantial overlap in the
argument in opposition to the motion and in the argument for
the affirmative ieeZ, twenty pages may be sufficient in most
Mustances. If it is not, the party may request additional pages.

If ten pages is insufficient for the original -movant to both reply
to the response, and respond to the new request for affirmative
relief, two separate documents may be used or a request for
additional pages, may be made.

Paragraph (4) is unchanged.

Subdivision (e). This new provision makes it, clear that
there is no right to oral argument on a motion. Seven circuits
have local rules stating that oral argument of motions will not
be held unless the court orders it.

31
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GAP REPORT
CHANGES MADE AFTER PUBUCATION L

L RULE 21

Several changes have been made in Rule 21. -
a. A sentence has been added at lines 15 and 16. The new language

requires the party petitioning for mandamus to file a copy of the
petition with the clerk of the trial court The Advisory Committee
wanted the trial court judge to have notice of the petition. To be
consistent with the fact that the judge is not treated as a respondent,
the copy is sent to the trial court clerk rather than directly to the L
judge. i,

b. At line 70, language was added authorizing a court of appeals to 7
tinvite" the judge's paiticipationr as well to order it. L.

Ce. A sentence has been added at lies 72-75. The new language states
that the trial judge may not reso unless requested to do so by the Cl

courtof appeals n the published rule the judges inability to
participate without cor of appals Authorization was implicit but not
stated directly-except in the Coimitee Note.

d. Paragraph (b)(7)is new. It requires ihe circuit clerk to send a copy of LJ
the order disposing of the petition to the clerk of the trial court. This
change is a companion ito the change' requig the petitioner to file a
copy of the petition with the trial cour Filing the petition in the trial
court Wi resultlin its docketing Receipt of the order disposing of the
petition will notify the'trial cout that the mandamus proceeding has V

een completedi- I

e. Several stylistic changes Were adopted&
L. At lines 9 and 43, must' was. hanged to "shall'.
Ui. At lines, 10 and 11, and line 91, 'clerk of the court of appeals'

was changed to circuit clerk".
iii. lines 26 and 27 were combined as subparagraph (A) and the

words 'ne petition must were" were inserted at line 28 before '
the word "state". At line 37, the words The petition must" were
inserted before the word "include". L>

iv. The numbered paragraphs of subdivision (b) were rearranged.
Paragraph (4) of the new draft (beginning at line 70) had been
paragraph (2) of the published draft. L

v. At line 76, ihe word "briefsM was changed to 'briefing" and the

Li
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word 'are' was changed to 'is.
C v.L At lines 87 arid 88, the pliral subject was changed to singular

and the words 'one of" were added.
vii. At line 90, the word "shall" was changed to 'must' because the

sentence is passive.
vLii. At line 90, the sentence was chahged so that application is not

made by "petition filed' with the clerk, but by "fing a petition"
7 with the cler

ix. At line 92, twor arties .nam'ed as' were deleted.

2. Rule2S

Several changes have been made in Rule 25.
7 a. The caption of the rule has been amended to read: 'Filing, Proof of

Filing, Service, and Proof of Service. This change was made to alert
the reader to the fact that when the mailbox rule is used for fling a

rbnef or appendix, a certificate reciting the date and manner of filing
is required by an amendment to subdivision (d).

b. New language is added at lines 21 through 23. The language makes
the mailbox rule applicable not only todFirst-Class Mail but also to any
other class of mail that "is at least as expeditious." This makes the
mailbox rule applicable if Express Mail or Ponty Mail are used but

L does not make their use mandatory.
c. New language is added at lines 25 through 27. The published rule

made the mailbox rule applicable when a party used a "reliable
I, commercial carrier" to deliver a bnref or appendix to the court. Several

commentators objected to the adjective "reliable'. The new language
makes the mailbox rule applicable when' a brief or appendix is
dispatched to the clerk 'for delivery within 3 calendar days by a third-
party cmmercial carrier." The change eliminates the possibility of
satellite litigation about reliability as well as the possibility of using a

L reliable but purposely slow carrier. Parallel lnguage changes were
made at lines 75 and 76 dealing with srvice iby commercial carrer.
The 3-calenda'r-day period coordinates vith the amendments to Rule
26X regarding the 3-ay extIenion of time for responding after service.

d. The sentence at lines 76 through 81 has been amended. Several
commentators objected to the provision requiring that "when feasible"
Lservce should be accomplished in as exeitious a manner as the
manner used- to file the paper with the court the provision now calls
for comparable service "when reasonable cnsidering such factors as

L the immediacy of the relief sought,. danc and cost." The
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Committee believes that this language provides better guidance.
e. Subdivision (2)(B) of the published rule required a party using the t

mailbox rule to provide a certificate that it was mailed or delivered to
a reliable commercial carrier on or before the last day for filing. That
provision has been rewritten and moved to subdivision (d). The
certification requirement was moved to subdivision (d) so that it could
be combined with the proof of service.

f. Stylistic changes were made-:
i At line 19, the word was'W was replaced by "is:'.
iiL At lines 20 and 21, initial caps were used for "First-Class Mail".
iIL. At line 58, the word "must' was changed to "shall".
iv. At line 82, the words "clerk or other' were omitted.
v. At line 86, the word "Papers" was made singular.
vi. At line 90, the word "names". was made singular. U

3. RUIE26

Several changes have been made in Rule 26.
a. The published amendment gave a party who must respond within a

specified time after service of a document 3 additional days to respond
when service is by "reliable commercial carier' as well as when service
is by mail. Because the distinction between personal service and other
kdnds of serve is otlwys clear, the words "and the paper is served
by mail" were deleted from lines 4 and 5, and new language has been K
added at lines 6 tiough 8. Tese changes make the 3-day extension
available. wheneveal doiunt i not delivered to the party being
served on the ,sameday that it is Ilerved The 3-day extension was
created because seriWce lty mail is;complete on the date of mailing.
Since the p t g serX by maildoes no receive the paper on that
date, an extenso is pioMa the extension available
whenever the part does plot receive the document on the date it is
served achieves the ljeciye and voids the confusion arising
from the need to krow the te of!service.

b. At line 5, tied dedbfore theword days." That
chag mae t~e~ta~vee4 n oi~sare counted because
th e provision in Rule U
26(a) than 7 ekct?+ slob.~ lhslW fsdo} not coul when a period is less

C. Stylstcchgser4s tdeV
c. At lin riosW newas changed to "When'.
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i. At line 3, the words 'do an were omitted.

4. Rule 27

a. At line 84, the time for filing a response to a motion was changed from
7 to 10 days. At line 105, the time for filing a reply was changed from
3 to 5 days. The rule covers a broad spectrum of motions from simple

U procedural, motion, such as' amotion' for an extension of time, to
dispositive motions, such as a motion for summary affirmance or
reversal. Tle Committee believes that the 7 day period for a response
is too short for substantive motions. But because of the difficulty of
distinguishing between substantive/nonsubstantive or dispositive/
nondispositive motions, the Committee decided it is better to have a
single set of time limitations. The Committee lengthened the time
periods, however, to help reduce the number of motions for extension
of time and to provide a more realistic time within which to make and
dispose of such a motion.

b6 Lines 95 through 102 are new. These lines expressly authorize
inclusion of a request for affirmative relief in a response to a motion.
The provision states that the time for response to the new request and
for a reply to that response are governed by the general rule.

c. The rule permits a court to act upon a motion for a procedural order
without awaiting a response from the opposing party. The published
rule stated that if timely opposition to a motion is filed after the
motion is granted, the opposition does not constitute a request to
reconsider, vacate, or modify the disposition. Lines 123 through 125
have been amended to state directly that a party must file a new
motion to request such relief. Although that was implicit in the
published draft, the redraft makes it explicit.

d. Because the use of carbon paper has become extremely rare, the
L proposed language dealing with carbon copies was omitted.

e. Stylistic changes were made.
C line 47 was changed to active voice so that it reads "unless

these rules prescribe another form".
Ui. At line 60, the words "the determination of' were replaced by

the word "determining.
Mi. At line 63, the word 'may" was changed to "must" in order to

remove an ambiguity.
iv. At lines 68 and 69, the words "the lower court opinion or

agency decision" were changed to "the trial court's opinion or
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agency's decision'.
V. Lines 81 through 102 were restructured in light of the new

language added at lines 95 through 102 (See b. above).
Subparagraph (A) begins at line 81 and continues through line
94. The new language constitutes subparagraph (B). At lines
86 and 87 the word 'but' was replaced with the words "with the
following exceptions:.

vL The caption of subdivision (b), line 111, was changed from
'Determination of a Motio for a Procedural Ordere to
'Disposition o atMotion lor''Procedural Ordere.

vi. At line 128, the'words 'request for relief that under these rules
may properly be Isought bymotion' were deleted and replaced
by the word 'motion'.lt Aklsoat line 128, the words 'a single
judgeW must' were deleted ad replaced by the word 'may".

vii. ines 13ththough ,133 we canged to the active voice. At
line 131 the words 'only thevcourt may act oi' were inserted
after the wrd 'that' d ai 132 the words 'must be acted L
upon by the t werevdeletedi At: lies 132 and 133, the
word pormareew thewee iertd ater he word "The' r
and wn 133, the words 'may be

Li

I
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SUMMARY
COMMENTS RECEIVED ON PROPOSED AMENDMENTS

LL RULE 21. Mandamus

Vf Of the 14 commentators on the published rile, 7 support the rule without
tL qualification. Three other commentators support the proposed amendments but

suggest revisions. Four commentators oppose the revisions.

a. Opposition

Three of the four commentators who oppose the rule amendments do so
because they believe that the trial judge should have the right to participate in a
mandamus proceeding. The fourth person states that he sees no need for the
change.

i The trial judge's right to respond

Specifically, Judge Duff states that removing the trial judge may allow the
parties to ignore the institutional interests of the district court, to misrepresent the
facts to the appellate court, and to impugn the reputation of the trial judge. Judge
Will emphasizes that the judge may be the principal or only party with an interest

C in opposing the mandamus. If the judge is not a party to the proceeding, Judge Will
L asks whether the judge will have standing to petition for certiorari in the event that

mandamus is granted. Neither Judge Will nor Judge Duff object to deleting the trial
judge's name from the title of the case, but they are concerned with precluding the

L. judge from receiving notice of the filing of a, petition, from responding to the
petition, and from having standing to seek review of the issuance of the writ.

L The arguments presented by Judges Duff and Will in opposition to the
amendments are the same as those that led to the publication in October 1993 of the
preceding draft. The earlier published draft required service on the judge and

LX permitted the judge to participate whenever the judge thought it appropriate. At its
April 1994 meeting, following publication of that draft and based upon the comments
received at that time, the Advisory- Committee - by divided vote - decided to

LI publish the current draft that permits a trial judge to respond to a petition for
mandamus only when ordered to do so by the court of appeals

L
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I i

i. Other issues

Professor Hoffheimer opposes even deleting the judge as a respondent. E

Professor Hoffheimer believes that the need to serve the judge may discourage the
commencement of the proceedings, and they should be rare.

Professor Hoffbeimer also states that the judge has an interest in receiving
notice of the petition and that there may be a jurisdictional problem in enforcing
specific relief directed against a trial judge who has not been served. Professor
Hoffheimer further notes that the proposed amendments may be incompatible with
the statutory grant of jurisdiction under 28 U.S.C. i 1651(b) to issue alternative writs.
He asks whether an alternative writ can be granted if the party has not been joined.
He believes that the changes are so radical that they would be better made by
Congress.

b. Support

Seven commentators support the amendments without qualification. Three
others support them but make suggestions for improvement.

The suggestions for improvement are as follows:

i The New Jersey State Bar Association notes that the rule authorizes L
a court of appeals to 'order' the trial judge to respond. The
association recommends that the rule also authorize a court to "invite"
the trial judge to participate. Such an amendment would permit a L
court of appeals to give the trial judge the option to participate while
not requiring the judge to become involved. The association also
suggests that a copy of the petition should be mailed to the trial judge
so that the judge has notice of 'the filing.

ii. wde American Bar Association (ABA) Section of Litigation supports F1
the amendments but suggests that the rule be amended in the
following ways:
* The Committee Note states that a trial judge may not respond

to a petition for mandamus unless the court orders the judge to
respond. The sections recommends that if such a prohibition U
is intended, it should be clearly stated in the text of the rule.

* A reply to a response should be permitted.
* Subdivision (b)(2) should explain

- the procedure for identification and invitation of an amicus L
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curiae;
- how and when the petitioner will be notified of the amicus'
participation; and
- how the involvement of an amicus will affect the timing of
the decision.
Subdivision (b) should be amended to prohibit adoption of a
local rule that requires a party to file other than 3 copies of a
petition. L F

i i. The United States Postal Service also supports the amendment but
expresses a concern similar to the ABA Litigation Section's third
suggestion. The postal service states that the rule should provide
guidance concerning the circumstances in which a court may
appropriately invite an aricus, to participate. The postal service
suggests that a court should involve an amicus only in 'those instances
in which the respondent does not oppose issuance of the writ or does

Ls, inot have sufficient perspective on the issue to provide an adequate
response.' The postal service also suggests that the rule should
address the qualifications of those who may be asked to serve as an

L 2. RULE25 Filing and Senice

Of the 16 commentators on the published rule, four support the published
amendments without qualification and seven generally support the amendments but
suggest further revision. Only one commentator expresses general opposition to the
amendments while four express opposition to the requirement that service on other
parties be by a manner at least as expeditious as the manner of filing with the court.

a. Opposition

A i. General

One commentator opposes extending the 'mailbox rule' (applicable to the
filing of a brief or appendix) to the use of a 'reliable commercial carrier.' The
commentator believes that this and other changes to Rule 25 inappropriately place
the emphasis upon the receipt of a brief by the clerk rather than upon what the
commentator believes is the more critical time, the receipt of a brief by opposing
counsel.
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iL Service L)

The published amendments to subdivision (c) permitted service by 'reliable -7
commercial carrier' in addition to the current methods - personal service or mailing. L
The proposed amendments also stated that "[w]hen feasible, service on a party must
be by a manner at least as expeditious as the manner of Mlg with the court.' Four
commentators oppose requiring service in as expeditious a manner as the manner of LJ

fling with the court.
* One of those commentators states that the rule treats all methods of service

as equivalent and there is no justification for placing a limitation on the use
of any method.

* Another Atates& that theW changeis unnecessary because the time for serving
and Mfig a responding brief ormoiion paper runs from the time of service i

and is, therefore, subject the Rule 20(c) extensionwhenever service is other
than persoial. c ", i, "1 ; ' F Li

0 A, thid beleVeS that the rule'r is' juclear; ihe asks if Iservice may be
accompihrdi by First-Cass Mail on an opposing party wo lives out of state
when a paer is personlly delivered to,, the clerks office for filing. He
suggests deleting the senten. ii

*" A flouftblbcmttor ttes iat ther is ot a sufficient problem to warrant
the costs of the proposal but that if such a change is made it should be L
confined to instances in which the party seeks immediate action.

b. Support

Four commentators support the proposed amendments without qualification.
Seven commentators are supportive of the amendments but suggest additional L
revisions.

i Type of mail service

The current rule provides that a brief is treated as filed on the day of mailing
If the most expeditious form of delivery by mal, except special delivery, is used."
That language was adopted before the Postal Service offered Express Mail and other
expedited delivery services. Ile Committee wanted to make it clear that use of
First-Class Mail is sufficient. The published amendment provided that a brief is
timely filed X, on or before the day for filing, it is mailed by First-Class MaiL Three
commentators point out that a literal reading of the rule would make the mailbox

As will be discussed below, four commentators state their specific support
for the requirement.
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rule" inapplicable if the party mailed its brief to the court by Express Mail. Since
Express Mail and two-day mail service are generally more expeditious than First-
Class Mail the rule should not preclude their use. The United States Postal Service
recommends either adding the term Express Mail to the proposed rule or replacing
"First-Class Mail" with "United States Mail. Another commentator suggests makin
the mailbox rule applicable to First-Class Mail and 'other classes of mail that are at
least equally expeditious."

L@ U. Reliable commercial cers

The published amendment made the mailbox rule applicable when a brief or
Lv appendix is delivered to a "reliable commercial carrier." While most of the

commentators support the change, four noted that disputes about the reliability of
a carrier are likely to arise. The United States Postal Service notes that the

L provision does not violate the Private Express Statutes but because of the satellite
litigation it believes likely to arise concerning "reliability," the Postal Service suggests

7 deleting the provision in its entirety. The other three commentators suggest either
deleting the adjective 'reliable" or defining it. For example, a "reliable' carrier might
be one that guarantees delivery as quickly as First-Class MaiL

il. Service

The published amendments to subdivision (c) required that "when feasible,"
service on a party be accomplished "by a manner at least as expeditious as the
manner of filing." Four commentators expressed their support for that specific
change. Although they support that amendment of subdivision (c), two of those four
commentators, as well as two others, suggest refinement of that provision.

One commentator states that the language of the rule is unclear and that it
would be better to state that service must be accomplished 'in the same
manner" as filing with the court. The same commentator suggests deleting the
word "feasible because it can be misunderstood and misinterpreted.

* One commentator suggests that the standard should be more precise and
suggests that the'rule require as expeditious service not simply "when feasible
but "when feasible and reas lon nc ng as dista-ncead
extraordingar cost.
Another commentator opposes requiring personal service when a brief or

C' motion is filed with a clerk of court by hand delivery. The commentator
L t points out that hand delivery on a party or attorney residing in a different

state, city, or region may be, both difficult and costly to arrange. The
commentator suggests amending the language to make it applicable "[w]hen
filing with the court is made y mail or commercial carrier, service on a party
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must be by a manner at least as expeditious ...
* A fourth commentator does not oppose requiring personal service when a

paper is filed by band delivering it to the court but suggests amending the
committee note to state that when a 'brief or motion is filed with the court
by band or by overnight courier, the copies ...

iv. Miscellaneous

One commentator suggests that the rule should permit the consolidation of
the certification of mailing with the certificate of service. l

Another commentator suggests that the mailbox rule should be extended to r
a paper filed in connection with a motion or a petition for rehearing. l

Another commentator notes that subdivision (b) requires service "on counser
if a party is represented by counseL The commentator suggests that if a party is
represented, by two or more different firms, that one of them should be designated
as the, "service attorney" and an opposing party need only serve the service attorney."

The Association of the Bar of the City of New York is concerned about the
proposed language in 25(a)(2)(D) authorizing local rules governing electronic filing.
(TIe language is virtually identical to that in proposed amendments to Civil Rule
5(e), and Bankruptcy Rule 5005(a)(2).) The association is concerned that the
proposed amendment does not impose any controls on the rules local courts may
develop and that there is no provision for monitoring those local-rules-to determine
which of them are most effective. The committee recommends that the rule be
amended to require that any local rule must provide for such things as public access
to files, accuracy of electronically stored documents, and security and integrity of the L
files.

3. Rule 26 - Computation and, Extension of Thme

The published amendment of this rule gave a party who must respond within
a specified time after service of a document three additional days to respond when
service is by a "reliable commercial carrier," just as a party has a 3-day extension L
when service is by "mail." Of the twelve commentators on the proposed amendment
to Rule 26, five support the amendments without qualification and three support the r
amendments but suggest further refinement of them. Three commentators oppose
the amendments and one suggests that the three day extension provided for a
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response when service is by mail is insufficient

a. Opposition

The United States Postal Service suggests that the Committee should delete
the provision making the three-day extension applicable when a document is served
by a "reliable commercial carrier.' In fact, the Postal Service opposes not only the
applicability of the extension but service by commercial carriers. See the preceding
discussion about Rule 25. The Pstal Service believe that the provision will spawn
satellite litigation dealing with the 'reliability" of a carrier and the relevance of a
party's assumption about a carrier's reliability and that the change is not necessary.
Another commentator concurs; be opposes the reference to a "reliable commercial
carrier" as ambiguous and unnecessary.

a A third commentator opposes the amendment stating that the proposal
highlights the fact that there is no clear dividing line between personal service and
other kinds of service. He uses the following example. If a lawyer uses a messenger
to serve a brief or motion lon a party and the messenger either signs a certification
under Rule 25(d) or obtains an 'acknowledgment of service,' service is personal.

L If a lawyer gives a brief to -a private courier service instructing that it be delivered
the next day and, having done so, the agent signs a statement certifying that [sihe left
the document at the opposing attorney's office with a "clerk or other responsible
person,' is not that also personal service? The commentator suggests that the real
difference between "personal" service, and service by "mail" or by "commercial
carrier- rests upon who signs the proof of service. In all instances someone
personally delivers the paper. If it is true that the hallarklofi personal service is
that the proof of service is signed by the person -lwho personally delivered the

L document to the opposing party or his/her counsel, the comn'entator asks how a
recipient of the document will know whether the 3 day extension is available.

2 The third commentator notes that adding 3 days will discourage the use of
overnight service. He suggests adding one 1 day and requiring use of one-day
service, or measuring the time for responding from the date of receipt if some
reliable indication of such receipt can, be obtained. "He asks Phether dropping a
package in a private carrieres pick-up box counts as delivery t the carrier or
whether the package must be taken to he carrier's office.s He so suggests clarifyingK the interrelationship of subdivisions (a) and-(c).
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b. Support

Five commentators support the proposed amendments without qualification
and three others expressly- support the amendments but suggest additional
refinements. Many of the commentators note that even though it is not authorized
by the existing rules, service by commercial carriers is common.

The commentators who support the change but offer suggestions for furiher m

revision suggest the following:
L The adjective 'reliable should be dropped from the reference to

commercial carriers as it can be misunderstood and misinterpreted.
iL. That it isunnecessaryto add 3 day rather than I or 2 if service is

made by overnight or second-day carrer.
iUi 7 The rule should define 'reliable commercial carrier.' K
c. Miscellaneous

One commentator suggests that the 3-day extension is not enough time to add
to the deadline for responding to a paper that is served by mail. The commentator
states that mail from the west coast to Washington often takes five days.

4. RUL 2;7 - Motions l

Of the 18 commentators on the amended rule, five express unqualified
support, another five support the amendments but offer suggestions for further
improvement. Tee commentators do not indicate either general support or
opposition but provide suggestions for further amendment. Only one commentator
opposes the suggested revisions as a whole; three others express opposition to one J
or more provisions in the amended rule.

a. Opposition

Only one Icommnentator states that Rule 27 should stay 'as is." He believes
that motion practice in the courts of appeals should not be encouraged. He also
specifically opposes the requirement that a copy of the trial court decision accompany
the motion because it may be lengthy and part of the joint appendix. He also states
that the use of a typewriter, now permitted in Rule 27(d), is not carried forward to
the proposed rule.
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Ad Other commentators expressed opposition to specific portions of the amended
r rule.

A Trime period for responsive pleadings

The State Bar of Arizona believes that the time periods for responding to a
motion (7 days) and for replying to a response (3 days) are too short. The
association suggests that those time periods be raised to 10 days for a response to a
motion and 5 days for a reply to a response. The association notes that the deadlines
apply to substantive motions and that a motion for extension of time is not adequate
because a decision on a motion for extension may not be rendered until after the
time limits in the rule have passed.

Another commentator who expresses general support for the proposed
L amendments 'strongly urges" that the 7-day period for filing a response to a motion

be expanded to 21 days when the motion is a dispositive motion for summary
affirmance or reversal. The commentator states that 7 days is sufficient for non-

L dispositive motions.

r ii. Procedural rulings made without waiting for response

Subdivision (b) of Rule 27 currently provides that a motion for a procedural
order may be acted on without awaiting a response. A party who is adversely
affected by such action may request reconsideration, vacation, or modification of the
action. Those provisions are retained in the published version of the rule.

L Three commentators, Public Citizen, the Assistant Attorney General of
Alaska, and Leslie R. Weatherbead, Esq., object to portions of subdivision (b).
Subdivision (b) states that if a motion for a procedural order is decided before the

Ln time for filing a response has expired, the timely filing of an opposing response is not
considered a request for reconsideration. The assistant attorney general states that
the timely filing of opposition should require de novo- reconsideration of the motion
and the opposing party should not be required to file a motion for reconsideration.

L. Public Citizen poses a more fundamental objection, that the rule should not
permit a court to rule on a motion before the opposing party responds. Public
Citizen states that once a ruling is made, the burden effectively shifts to the opposing

LK party to show why it should not have issued even though, ordinarily, the burden
would be on the party seeking the motion. Public Citizen suggests that an ex parte
ruling should be permitted only if the party filing the motion has sought the consent
of the other party. In those instances in which the other party refuses to consent, the
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F
rule should require the movant to serve the opposing party by telecopier or overnight
delivery and a ruling should be permitted only after a set amount of time (less than
the ordinary 7 days), sufficient to allow the adversary to deliver a quick response. L

Another commentator joins Public Citizen stating that in-AU non-exigent
circumstances, a court should not render a decision without giving both sides an i
opportunity to be beard. She too states that if, by not waiting, a court makes an
erroneous ruling, the wronged party has the burden of cbanging the status, quo.

ii Lal rules re:,number of copies

Public Citizen also opposes the provision in (d)(4) permitting local rules on Lt
the number of copies of a motion that must be filed. The American Bar Association
Section of itigation also recommends deletion of that provisionC

b. Support and miscellaneous suggestions

Five commentators provide unqualified support; five others support the L
amendment but suggest some adjustments. The general sentiment of those
supporting the amendments are that they make the rule clearer and more in keeping L
with modem practice.

Those who support the amendments, or make no general statement either
supporting or opposing the amendments offered the following suggestions:

L Including a request for affirmative relief in a response

The American Bar Association Section of Litigation approves the amendments
but recommends that paragraph (a)(3) be amended. Paragraph (a)(3) governs a
response to a motion. The section recommends that the rule:

* state that a party filing a response in opposition to a motion
may request Affirmative relief in the response;

* -require that the title of the document alert the court to the
request for relief; and
provide that the time for a response to such a new request and LJ
for a reply to' tat response be governed by the general rules
regulating responses and replies. 7

Li
iL Request for reconsideration following ex parte ruling

The American Bar Association Section of Litigation and Public Citizen both
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recommend that subdivision (b),state directly that a party must file a new motion to
have the court reconsider, vacate, or modify the disposition of a procedural ruling
entered prior to the filing of timely opposition.

The Los Angeles County Bar Association Appellate Courts Committee
suggests that the rule should require the court to state whether the initial order was
granted without considering any opposition. If the court indicates whether it has
considered the opposition papers, the party who filed the opposition will know

L whether its papers were considered and can then -decide whether to request
reconsideration.

L iii. Dispositive motions

One commentator suggests that the rule should address the two main kinds
of motions for substantive relief: 1) a motion for summary affirmance or denial,
which he says should be granted only 'when the position of one party is so clearly
correct as a matter of law that no substantial question regarding the outcome of the
appeal exists;" and 2) an appellee's motion to dismiss the appeal for lack of appellate
jurisdiction.

M. Content of a reply

L Proposed paragraph 27(a)(4) states that a reply *must not reargue propositions
presented in the motion or present matters that do not reply to the response." One
commentator finds that language too restrictive. He argues that a reply should be
able to address matters that arise after the motion is filed.

V v. Page limits

The amended rule establishes page limits for a motion, response, and reply.
1 None of the commentators object to the limits. The following suggestions, however,

were made:
* that tables and cover pages should be excluded from the page

count; (one commentator)
that the length of motions is not a problem but that if limits are
to be included and if Rule 32 adopts a word limit rather than
a page limit, Rule 27 should also use a-word limit; (one
commentator) and

,,_ * athat the font size, type style, and words per page specifications
in Rule 32 should be included in Rule 27, or at least cross-
referenced (two commentators).
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LIST OF COMMENTATORS r
SUMMARY OF THEIR INDIVIDUAL COMMENTS

L RULE 21

The rule is amended so that the trial judge is not named in the petition and
is not treated as a respondent. The judge is permitted to appear to oppose issuance
of the writ only if the court of appeals orders the judge to do so. The proposed
amendments also permit a court of appeals to invite an amicus curiae to respond to
the petition. Li
1. American Bar Association

Section of Litigation ?
750 North Lake Shore Drive LJ
Chicago, Illinois 60611

The section supports the proposed amendment which conforms the rule to
actual mandamus practice in many circuits. The section, however, makes
several suggestions and observations. 7
a. Neither subdivision (b)(2) nor the Committee Note explains the

procedure for the identification and invitation of an amicus curiae, nor
how or when the petitioner will be notified of the amicus'
participation, nor how the involvement of an amicus will affect the
timing of the decision. The section recommends amendment of
subdivision (b) to make the procedures clear.

b. The Committee Note states that the trial judge may not respond unless
the court orders the judge to respond, but the text of the rule does not K
contain any such express prohibition. The section recommends that if
such a prohibition is intended, it should be clearly stated in the text of
the rule. _

c. The section recommends that a reply to a response should be allowed
in the same manner as in proposed rule 27(a)(4).

d. The section also recommends that subdivision (b) be amended to
delete the ability of a circuit to change the 3 copies requirement by
local rule.

L4
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L

2. State Bar of Arizona
111 West Monroe,iSuite 18 0

L Phoenix, Arizona 85003-1742

The State Bar of Arizona has no objections to and foresees no particular
Lw difficulties with the proposed amendments.

3. The State Bar of California
The Committee on Appellate Courts
555 Franklin Street
San Francisco, California 94102-4498

The committee supports the proposed change.

4. The State Bar of California
The Committee on Federal Courts
555 Franklin Street
San Francisco, California 94102-4498

The committee endorses the amendments.

5. District of Columbia Bar
Section on Courts, Lawyers and the Administration of Justice
Anthony C. Epstein, Co-chair
Jenner & Block

L 601 Thirteenth Street, N.W., Suite 1200
Washington, D. C. 20005

The section supports the amendments. The section agrees that a trial judge
should not be given the option to participate and that if an appellate court
believes that the prevailing party below cannot adequately defend the
challenged decision, the court should appoint an amicus.

6. Honorable Brian Barnett Duff
United States District udge
219 South Dearborn Street

L; Chicago,: Illinois 60604

Judge Duff opposes the change that would deprive a trial court judge of the
right to participate in a mandamus proceeding to which the court is a party.
He cited two instances illustrating that removing the trial judge may allow the
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parties to ignore the institutional interests of the district court, to misrepresent
to the appellate court facts leading to the mandamus proceeding, and to
impugn the reputation of the trial judge. L.

7. Mary S. Elcano, Esquire
Senior Vice President, General Counsel L
United States Postal Service
475 L'Enfant Plaza, S.W.
Washington, D.C 20260-1100

The postal service is concerned about the lack of guidance concerning the
circumstances under which a court should invite participation by an amicusH
and about the qualifications or limitation upon who should serve as an
amicus. The postal service suggests that a invitation to an amicus should be L
limited to "those instances in which respondent does not oppose issuance of
the writ or does not have sufficient perspective on the issue to provide an
adequate response."

& Bruce Comly French, Esquire
165 Tolowa Trail
Lima, Ohio 458054124

Mr. French believes that the trial judge should be named in the petition. He
sees no need for the change.

9. Associate Professor Michael H. Hoffheimer
Law Center
The University of Mississippi
University, Mississippi 38677

Professor Hoffheimer disagrees with removing the trial judge from mandamus
and prohibition proceedings for the following reasons:
1. Such proceedings are disfavored. Treating the trial judge as a

respondent who must be served, etc., may indirectly, and appropriately,
discourage the commencement of such proceedings.

2. Because relief in such proceedings is normally predicated upon a
showing that the trial court has refused to do some ministerial act, a
trial judge has an interest in receiving notice of such allegation.

3. There may be a jurisdictional problem in enforcing specific relief
directed against a trial judge who has not been served.

4. The proposed amendment may be incompatible with the statutory
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grant of jurisdiction, under 28 U.S.C. § 1651(b), to issue alternative
writs. He asks whether an alternative writ can be granted if the party
has not been joined.

Professor Hoffheimer suggests that the amendments so radically alter
practices followed since the Judiciary Act of 1789 that they may exceed the
scope of rulemaking authority and that it would be better for the proposed
change to be enacted by Congress.

10. Los Angeles County Bar Association
Appellate Courts Committee
617 South Olive Street
Los Angeks, California 90014-1605

The Appellate Courts Committee of the Los Angeles County Bar Association
unanimously approves the proposed amendments.

11. National Association of Criminal Defense Lawyers
1627 K Street, N.W.
Washington, D. C. 20006

The association supports the amendments.

12. New Jersey State Bar Association
One Constitution Square
New Brunswick, New Jersey 08901-1500

The association approves the amendment that eliminates the naming of the
district judge as a respondent but recommends that the rule be modified to
permit a court of appeals to invite" the trial court judge to respond as well
as to order the judge to respond. In other words, the court of appeals should
be permitted to give the district judge the option to provide additional
information while not requiring the judge to become involved. The
association also suggests that a copy of the petition should be mailed to the
trial court judge so that the judge has notice of the filing. (Draft language is
provided.)
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L
13. Ninth Circuit Senior Advisory Board

comments forwarded by Mr. Mark Mendenhall H
Assistant Circuit Executive
United States Courts for the Ninth Circuit
121 Spear Street, Suite 204
Post Office Box 193846
San Francisco, California 94119-3846 LI
The Senior Advisory Board is a body of distinguished, experienced senior
counsel who provide advice and guidance to the Ninth Circuit Judicial Council
and the Ninth Circuit Judicial Conference. The board had no stated
objections or concerns.

14. Honorable Hubert L Will Ma
Senior Judge
United States District Court
219 South Dearborn Street
Chicago, Ilinois 60604 H
Judge Will is concerned about the proposed change that would preclude a l J
district judge from participating as a party in a mandamus proceeding brought
against him or her and that the judge will not even be served with a copy of H
the petition. Judge Will recounts his experience in two mandamus cases that
were ultimately decided by the Supreme Court, Will v. United States. 389 U.S.
90 (1967) and Will Y. Calvert Fire Isrance o. 437 U.S. 655 (1978). In the H
latter case he was the principal or only party with an interest in opposing the
mandamus. He states that in some instances 'judicial prerogatives and
processt may have more interest in the mandamus proceedings than the non-
petitioning nominal parties." Judge Will questions whether the judge would
have standig under the proposed rule to petition for certiorari, as he did in
the Caext Insurance case because the judge would not be a party.

Judge Will4 does not object to deleting the judge's name from the title of the
case, but be does object to precluding the judge from receiving notice of the Li
filing of a petition, from responding to the petition, and from having standing
to appeal the issuance of the writ.

L.
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L 2. RULE 25

I The proposed amendments provide that in order to file a brief or appendix
using the mailbox rule, the brief or appendix must be mailed by first-class mail or
delivered to a 'reliable commercial carrier." The amendments also require a

7 certificate stating that the document was mailed or delivered to the carrier on or
4.1.1 before the last day for filing. Subdivision (c) is also amended to permit service on
rIII other parties by a 'reliable commercial carrier." Amended subdivision (c) further
L provides that whenever feasible, service on other parties shall be by a manner at

least as expeditious as the manner of filing.

L 1. American Bar Association
Section of ILtigation

E 750 North Lake Shore Drive
L Chicago, illinois 60611

The section supports the recognition that most lawyers use commercial
carriers.

The section supports and encourages the adoption of local rules to permit
Lb. filing by electronic means.

The section supports the requirement that, when feasible, service be by a
L manner at least as expeditious as the manner of filing with the court.

7 2. State Bar of Arizona
111 West Monroe, Suite 1800
Phoenix., Arizona 85003-1742

TBe State Bar of Arizona has no objections to and foresees no particular
difficulties with the proposed amendments.

3. The State Bar of California
The Committee on Appellate Courts

7 555 Franklin Steet
San Francisco, California 94102-4498

L The committee supports the proposed change.
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4. The State Bar of California
The Committee on Federal Courts "
555 Franklin Street
San Francisco, California 941024498

The] committee endorses the amendments including the requirement that J
service be by a manner at least as expeditious as the manner of filing. The
committee suggests, however, that subdivision (c) set a more precise standard
and state that 'when feasible coi such t a

anc and e sece on a party must be by a manner at
least as expeditious ...."

5. Mary S. Elcano, Esquire
Senior Vice President, General Counsel
United States Postal Service
475 L'Enfant Plaza, S.W.
Washington, D.C 20260-1100 L
The postal service notes that inasmuch as 39 CFR. § 310.1(a)(7)(iii) excludes
papers filed in lawsuits . . . and orders of courts' from the definition of [

,letter," the private carriage proposed by the amendments would not violate
the Private Express Statutes. The service states however, that a literal reading
of the rule would give litigants only two choices: First-Class Mail or a 'reliable K
commercial carrier," making Express Mail an unsafe option. The service
suggests either adding the term Express Mail to the proposed rule or
replacing "First-Class Mail" with 'United States MaiL. The service states that l
the second option would eliminate confusion as to whether Priority Mail
service could be used. Priority Mail service literally is First-Class Mail but
public perception is that it is a distinct service and may lead some litigants to
erroneously conclude that the rule does not permit use of Priority Mail.

The postal service, however, suggests deleting the change relating to the use lI
of a "reliable commercial carrier." The service believes that collateral
litigation will arise concerning whether a particular carrier should be
considered "reliable and also about the relevance of a filer's assumption that Li
a particular carrier is 'reliable."

The service also notes that the proposed rule uses the term "first-class mail"
but that correct usage calls for initial caps: ie. "First-Class Mail.
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L
6. Joseph W. Halpern, Elizabeth A. Phelan, & Heather R. Hanneman, Esquires

Holland & Hart
L 555 Seventeenth Street, Suite 2900

Denver, Colorado 80202-3979

Mr. Halpern, Ms. Phelan, and Ms. Hanneman agree that when a party files
a brief or motion with a court by overnight courier that service on an-
opposing party should be by a method that is at least as expeditious as
overnight delivery. They oppose requiring service by hand delivery when a
brief or motion is filed with a clerk of court by hand delivery. Hand delivery
on parties or attorneys residing in different states, cities, or regions may be
both difficult and costly to arrange. They suggest that the second sentence of
25(c) should state: 'When filing with the court is made by mail or commercial
carrier, service on a party must be by a manner at least as expeditious as the
manner of filing with the court whenever feasible."

7. Honorable Paul J. Kelly, Jr.
United States Circuit Judge
P.O. Box 10113
Santa Fe, New Mexico 87504-6113

Judge Kelly is troubled by the provision that "wwhen feasible, service on a party
must be by a manner at least as expeditious as the manner of filing with the
court." He believes that the language creates ambiguity. He asks whether

r personal delivery of papers to the clerk's office for filing may be followed by
first-class mail to the opposing party who lives out of state? If a document is
hand delivered to the clerk's office for filing, is personal delivery to lawyers
within the same city required? He states that there should not be litigationE over what was 'feasible." He suggests deleting the sentence.

Fir 8. Honorable Cornelia G. Kennedy
L United States Circuit Judge

U.S. Courthouse
K Detroit, Michigan 48226

Judge Kennedy questions the need to have service effected in at least as
F expeditious a manner-as that used to file with the court. Having once decided

that all the methods of service should be allowed because they are equivalent,
she sees no justification for placing this limitation on the use of one method
or the other.
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9. Los Angeles County Bar Association
Appellate Courts Committee C

617 South Olive Street
Los Angeles, California 90014-1605

The Appellate Courts Committee unanimously approves the proposed
amendment but recommends deleting the adjectives "reliable" and "feasible"
because they can be misunderstood or misinterpreted. The committee also
suggests that the language requiring that service 'be by a manner at last as
epdilious as the manner of filing with the court' is unclear. It would be
more clear to say that service must be in the same manner as filing with the
court. At a minimum, the committee suggests that the committee note should
provide some illustration of how the rule should be applied.

10. Gordon P. MacDougall, Esquire
1025 Connecticut Avenue, N.W.
Washington, D.C 20036 i,

Mr. MacDougall sees no need to permit delivery by "reliable commercial in
carrier." He also opposes the revision because it places 'emphasis on receipt L
of briefs by the Clerk, when it is receipt of briefs by opposing counsel which
is more critical. Mr. MacDougall also opposes the style revisions because he
believes they make "iling" paramount to "service"; he believes that under the Li
current rle the primary emphasis is on 'service' and that "filing" has a lesser
role. He states that there is not a good reason for separate subsections on H
electronic filing or inmate filing.

11. John S. Moore, Esquire ,

Valikanje, Moore & Shore, Inc', P.S.
405 East Lincoln Avenue
P.O. Box C2550
Yakima, Washington 98907

Mr. Moore approves of the proposed amendments without further comment.

12 National Association of Criminal Defense Lawyers
1627 K Street, N.W.
Washington, D. C 20006

The association supports the amendments. The association points out,.
however, that in addition to first class mail, the rule should authorize priority
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mail and express mail. Although first class mail is 'sufficient,' the rule seems
to preclude 'other classes of mail that are at least equally expeditious.' The
section suggests that the Advisory Committee consider adding the last quoted
language to the rule.

The association states that the certification requirement is better than the last
proposal's reliance upon the postmark. The association suggests that the rule
should permit consolidation of the certification of mailing with the certificate
of service under 25(d).

The association supports the requirement that service be made, when feasible,
L in a manner at least as expeditious as that used for filing. The association

says that such a requirement is a 'welcome response to petty gamesmanship.'
17 The association recommends amending the committee note to state that when

a 'brief or motion is filed with the court by and o by overnight courier, the
copies - [etc.r

The association supports the progress toward electronic filing.

L 13. Association of the Bar of the City of New York
Committee on Federal Courts
Patricia M. Hynes, ChairL Milberg Weiss Bershad Hynes & Lerach
One Pennsylvania Plaza
New York, New York 10119-0165

The committee comments on the proposed 25(a)(2)(D), specifically on the
F- provision allowing local rules governing electronic filing without prior
L approval by the Judicial Conference and without any requirement that the

Conference first develop standards to govern the rules. Given the minimal
experience that state and federal courts have had with electronic filing and the

1. developing state of technology, the committee agrees that a period of
experimentation and at least some temporary diversity is justified. The
committee is concerned, however, that the proposed amendment does not

L impose any controls on the rules local courts may develop. The committee
makes several recommendations many of which are based upon the
assumption that electronic filing will be used to reducethe courts' burden of
document storage and will result, therefore, in electronic filing of documents
that will not be subsequently embodied in an officially filed bard copy. The
committee recommends that the rule require that any local rule must provide

L a) reasonable access to court files by both parties and non-party members
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of the public;
b) assurance of the identity of filers and accuracy of the electronically

stored document;
c) compatibility with generally available systems for electronic

transmission and retrieval of data; and
d) maintenance of the security and integrity of the files
Ibe, committee urges that some form of monitoring of the local experiments
be undertaken with the goal of derving meaningfti and objective data as to
the experience of the various courts using different systems and procedures.

14. Ninth Circuit Senior Advisory Board
comments forwarded by Mr. Mark Mendenball
Assistant Circuit Executive
United States Courts for the Ninth Circuit
121 Spear Street, Suite 204
Post Office Box 193846
San Francisco, California 94119-3846

The Senior Advisory Board is a body of distinguished, experienced senior
counsel who provide advice and guidance to the Ninth Circuit Judicial Council
and the Ninth Circuit Judicial Conference. The board suggests that defining
the term 'reliable commercial carrier' could help avoid ambiguity and disputes 7
between counsel, particularly with regard to 'reliability."

15. Public Citizen litigation Group
2000 P. Street, N.W., Suite 700
Washington, D.C. 20036

Public Citizen suggests that the mailbox rule in 25(a)(2)(B) should extend to Li
a paper filed in connection with motion or a petition for rehearing.

With regard to 24(a)(2)(B)(ii), Public Citizen suggests that the rule shouldL
allow use of any mail service that guarantees delivery as quickly as first-class
mail That would permit use of Express Mail or two-day mail and limit use K
of commercial carriers to those that deliver at least that fast. Public Citizen
states that use of the term "reliable is likely to produce more disputes than
it will resolve and should be deleted.

With regard to 25(c) (the service provision) Public Citizen states that there
is not a sufficient problem to warrant the costs of the proposal. If filing is K
accomplished by over-night mail, service must be by overnight mail regardless

r
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of whether the party being served is likely to, or even has a right to, file a
response. Public Citizen states that expeditious service should be required
only with respect to matters on which the party filing a paper seeks immediate
action or for post-argument submissions (such as letters citing supplemental
authority under Rule 28j), when the 'court may rule at any time. Public
Citizen states that a cautionary note in the Committee Note may be sufficient
but that if a rule change is made it should bcofned to cases in which an
immediate decision has been sought.

16. Michael E. Rosman, Esquire
Associate General Counsel
Center for Individual Rights
1300 Nineteenth Street, N.W.
Suite 260
Washington, D.C 20036

Mr. Rosman supports the extension of the "mailbox rule' (under which a brief
is deemed filed on the day of mailing) to delivery to a reliable commercial
carrier. He also 'heartily supportis]" the proposal to permit service by a

L reliable commercial carrier noting that the limitation in current Rule 25(c)
which only permits service by mail or personal service is routinely ignored by
both practitioners and the courts.

Mr. Rosman objects to the statement that '[w]hen feasible, service on a party
must be by a manner at least as expeditious as the manner of filing with the
court.' He does not see any legitimate reason for the rule because the time
for serving and filing a responding brief or motion paper runs from the time
of service and is, therefore, subject to the Rule 26(c) extension when service
is other than personal.

Mr. Rosman suggests that the committee incorporate the following additional
amendments:
a. Subdivision (b) requires service 'on counser if a party is represented

L by counsel If a party is represented by two or more different firms,Mr. Rosman suggests that one of them must be designated as the
'service attorneys and the opposing attorney need only serve papers on
the 'service attorney.'

b. He suggests that electronic service should be permitted; i.e. service by
facsimile, modem transfer of files, or other electronic means.

F

59

X



Advisory Committee on Appellate Rules
Part LA(4), Public Comments

3. RUIE 26

( The proposed amendment makes the three-day extension for responding to
a document served by mail also applicable when the document is served by a
commercial carier.

1., American Bar Association
Section of Litigation
750 North Lake Sbore Drive
Chicago, Minois 60611

The secti6n supports the proposed amendment as a practical recognition of
the widespread use of commercial carriers.

2. State Bar of Arizona
111 West Monroe, Suite 1800
Phoenix, Arizona 85003-1742

The State Bar of Arizona has no objections to and foresees no particular
difficulties with the proposed amendments.

3. The State Bar of California
The Committee on Appellate Courts
555 Franklin Street
San Francisco, California 94102-4498 7
The committee supports the proposed change.

4. The State Bar of California Y
The Committee on Federal Courts
555 Frankdin Street
San Francisco, California 94102-4498

The committee endorses the amendments. L
5. Mary S. Elcano, Esquire

Senior Vice President, General Counsel
United States Postal Service
475 L'Enfant Plaza, S.W.
Washington, D.C. 20260-1100 LI
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The postal service suggests deleting the change relating to the use of a
'reliable commercial earner e servce believes that collateral litigation
will arise concerning whether a particular carrier should be considered
'reliable and also about the relevance of a filer's assumption that a particular
carrier is "reliable."

6. Los Angeles County Bar Association
Appellate Courts Committee
617 South Olive Street
Los Angeles, California 9001441605

The Appellate Courts Committee unanimously approves the proposed
amendment but recommends deleting the adjective "reliable because it can
be misunderstood or misinterpreted.

7. Gordon P. MacDougall, EsquireFT 1025 Connecticut Avenue, N.W.
Washington, D.C. 20036

Mr. MacDougall opposes the reference to "reliable commercial carrier" as
ambiguous and unnecessary.

8. John S. Moore, Esquire
Valikanje, Moore & Shore, Inc., P.S.

7 405 East Lincoln Avenue
P.O. Box C2550
Yaldma, Washington 98907

L Mr. Moore approves of the proposed amendments without further comment.

9. National Association of Criminal Defense Lawyers
1627 K Street, N.W.
Washington, D. C 20006

The association does not oppose the rule but does not see why 3 days should
be added, rather than 1 (or 2) if delivery is made by overnight (or second-day)
carrier.
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10. Ninth Circuit Senior Advisory Board
comments forwarded by Mr. Mark Mendenhall
Assistant Circuit Executive L

United States Courts for the Ninth Circuit
121 Spear Street, Suite 204
Post Office Box 193846
San Francisco, California 94119-3846

The Senior Advisory Board is a body of distinguished, experienced senior F
counsel who provide advice and guidance to the Ninth Circuit Judicial Council
and the Ninth Circuit Judicial Conference. The board supports the
amendment but reiterates its suggestion that the rule should define 'reliable
commercial carrier."

11. Public Citizen Litigation Group
2000 P. Street, N.W, Suite 700
Washington, D.C. 20036 L
Public Citizen suggests that the 3-day extension may not be enough time to
add to the deadline for responding to a paper that is served by mail - mail
from the West Coast to Washington, D.C., often takes five days. With K
motion, a party may have only 7 days or 3 days to file an opposition or a
reply, and the three day extension can be insufficient.

12. Michael E. Rosman, Esquire
Associate General Counsel
Center for Individual Rights
1300 Nineteenth Street, N.W.
Suite 260
Washington, D.C. 20036

Mr. Rosman opposes the amendment that would add three days to the time
for responding to a brief or motion if it is served by a reliable commercial
carrier. Mr. Rosman notes that permitting service by 'reliable commercial
carrier" makes it clear that there is no clear dividing line between personal
service and other kinds of service. Service is "Personal' if a lawyer sends a
messenger down the block to serve a brief or motion and the messenger
obtains an 'acknowledgment of service" or signs a certification pursuant to
Rule 25(d). Isn't service personal if a brief is given to a Federal Express
agent who is instructed to- deliver the brief the next day and the Federal
Express agent -signs a statement certifying that [s]he left the documents at an
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attorney's office with a 'clerk or other responsible person' (Rule 25(c)? isn't
that also personal service? Commercial carriers, in their competitive effort
to obtain business, might be willing to sign such forms.

Mr. Rosman suggests that the difference between 'personal' service or service
"by mailr or 'by commercial camer rests upon who signs the certificate of
service. In all instances sAnen= personally delivers the paper.

IlThe, amendment gives a party, three, additional days to respond to a document
7 served by commercial carrier. > Mr. Rosy asks how the attorney receiving

L~z, the paper will know whether the clerk who gave the brief to the Federal
Express or UPS agent has signed the statement certifying service, or whether
the Fed Ex or UPS deliverer is going to sign rit. W. Rosman additionally asks
whether the recipient's signing for the package maybe used as an
acknowledgment of service?

He furthernotes that adding 3 days will discourage the use of overnight
service because it will provide an opponent with 2 more days to respond than
if service had been personal.

He suggests either:
a. adding only one (1) day to the time permitted and requiring use of

one-day service;, or
b., ,measuring the time for responding from the date of receipt when some

reliable indication of such receipt can be obtained, as it frequently can
withcommercial carriers.

He notes that there is an ambiguity in the proposed rule. The amendment
states that 7[slervice by 'mail or by commercial carrier is complete upon
mailing or delivery to the carrier." Does dropping a package in a Federal
Express pick-up box count as "delivery to the carrier" or must the package be

Lo. taken to the carriers, office?

Mr. Rosman also suggests that the rule should clarify the interrelationship of
as subdivisions (a) and (c).

L.
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4. RUJLE27

Rule 27 is entirely rewritten. The amendments require that any legal
argument necessary to support the motion must be contained in the motion; no
separate brief is permitted. The amendments also make it clear that a reply to a
response may be filed. A motion or a response to a motion must not exceed 20
pages and a reply to a response may not exceed 10 pages. The form requirements
are moved from Rule 32(b) to subdivision (d) of this rule. Subdivision (e) makes it I
clear that a motion will be decided without oral argument unless the court orders
otherwise.

1. American Bar Association
Section of Litigation
750 North Lake Shore Drive
Chicago, Illinois 60611

The section approves the amendments subject to criticisms of subdivisions ILL
(a)(3) and (b).

The section recommends amendment of (a)(3) to state expressly that (1) a
party filing a response in opposition to a motion may also request afimative
relief in the response document; (2) the title of the document should alert the
court to the request for relief; and (3) the time for a response to such a new LI
request and for reply to that response is governed by the general rules
regulating responses and replies. 7l

The section also recommends amendment of subdivision (b) to state directly
that a party must file a new motion to have the court reconsider, vacate, or
modify the disposition of a procedural ruling prior to the filing of timely
opposition.

The section also recommends that (d)(4) be amended to delete the ability of
a circuit to change the 3 copies requirement by local rule.

2. State Bar of Arizona
111 West Monroe, Suite 1800
Phoenix, Arizona 85003-1742

The State Bar of Arizona opposes the time deadlines for responding to a
motion (7 days) and for replying to a response (3 days). The deadlines apply K
even to substantive motions such as a motion to dismiss for lack of subject
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matter jurisdiction. The association does not believe that a motion for
extension of time adequately meets the objection because a party may not
receive a decision of a motion for extension before the time limits in the rule
have passed. The association suggests the timetable in the Arizona appellate
rules that requires a response within 10 days after service of a motion and a
reply within 5 days after service of the response.

The association also questions to language in subdivision (c). Subdivision (c)
says that a "separate brief. .. must not be filed" whereas a 'notice of motion"
and a 'proposed order' are 'not required." Why is mandatory language used
for supporting brief while permissive language is used for notices of motion
and proposed orders?

3. District of Columbia Bar
Section on Courts, Lawyers and the Administration of Justice
Anthony C Epstein, Co-chair
Jenner & Block
601 Thirteenth Street, N.W., Suite 1200
Washington, D. C 20005

L.
The section generally supports the proposed amendments but 'strongly
urge[s]" one additional change. The proposed revision leaves unchanged the
current requirement that opposition to a motion is due seven days after
service of the motion. The section states that the 7-day period is adequate for
non-dispositive motions but not for dispositive motions for summary
affirmance or reversal. The section states that "[m]any-circuits now resolve
a substantial percentage of appeals on motions for summary affirmance or
reversaV They suggest that the time to respond to dispositive motions should

L be 21 days. The time to respond to other motions (for example a motion for
a stay) would continue to be 7 days.

L 4. The State Bar of California
The Committee on Appellate Courts
555 Franklin Street
San Francisco, California 94102-4498

The committee supports the proposed change as long as tables and cover
pages are excluded from the page count.

L
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5. The State Bar of California
The Committee on Federal Courts

f 555 Franklin Street
San Francisco, California 94102-4498

The committee endorses the amendments.

6.' Mary S. Elcano, Esquire
Senior Vice President, General Counsel
United States Postal Service
475 L'Enfant Plaza, S.W.
Washington, D.C. 2 1100 100

The postal service notes that format requirements have been moved to this
rule from Rule 32 and that the proposed amendments establish a 20 page
limit for motions and responses but that the font size and words per page
limits in proposed Rule 32 are neither incorporated by reference or explicitly
states in this rule. The service suggests that Rule 27 include font size, type
style, and number of word specifications consistent with Rule 32.

7. Honorable Cynthia M Hora
Assistant Attorney General
Office of Special Prosecutions and Appeals
310 K Street, Suite 308
Anchorage, Alaska 99501-2064

Ms Hora objects to that portion of subdivision (b) which states if a motion
for aprocedural order is decided before the time for filing a response has
expired, the timely filing of an opposing response is not considered a request
for reconsideration. She suggests that, the filing of timely opposition should
require de novo reconsideration of the motion. If her suggestion were
adopted, the opposing party would not need to file a- motion for LI
reconsideration.

8. P. Michael Jung, Esquire Li
Strasburger & Price, LL.P.
901 Main Street, Suite 4300
Dallas, Texas 73202 L

Mr. Jung points out that events occur during the pendency of an appellate
motion that are material to the disposition of the motion. 27(a)(4) states that Li
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a reply 'must not reargue prositions presented in the motion or present
matters that do not reply to the response." Mr. June states that 27(a)(4)
should permit a reply to reference matters that aise after the motion is filed.
He gives an example: If a movant seeks to stay an appeal due to a
bankruptcy filing, the respondent may oppose the motion on the ground that
it anticipates the stay will be lifted; the movant should be able to reply that
the bankruptcy court has denied the motion to lift the stay.

9. Honorable Comelia G. Kennedy
United States Circuit Judge
U.S. Courthouse
Detroit, Michigan 48226

iL Judge Kennedy asks whether Rule 27 should have a cross-reference to the
words-per-page requirement of Rule 32(a)(6). She believes that with only the
page limitation and the word processor's ability to reduce spacing, one may
need a magnifying glass to read the words.

10. Los Angeles County Bar Association
Appellate Courts Committee
617 South Olive Street
Los Angeles, California 90014-1605

'Te Appellate Courts Committee lunanimously approves the proposed
F amendments but suggests that the rule should require the court to state
LI whether the initial order was granted without considering any opposition filed.

The suggestion is made in light of the last sentence of subdivision (b) which
F states that 'timely opposition to a motion that is filed after the motion is

granted in whole or in part does not constitute a request for reconsideration,
vacation, or modification of the disposition! If the court indicates that ther motion was made without consideration of the opposition, the pary who filed
the opposition will know that its papers were not considered and can thenrf . . decide whether to request reconsideration.

11. Gordon MacDougall, Esquire
1025 Connecticut Avenue, N.W.
Washington, D.C 20036

Mr. MacDougall states that Rule 27 should stay 'as is." He states that motion
practice in the courts of appeals should not be encouraged. He opposes the
requirement that a copy of the lower court decision be included because it

L
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may be lengthy and part of a joint appendix. He also notes that the use of a
typewriter, now permitted in Rule 27(d), is not carried over to the proposed 7
rule. i .

12. John S. Moore, Esquire
Valikanje, Moore & Shore, Inc., P.S.
405 East Uncoln Avenue
P.O. Box C2550
Yakima, Washington 98907

Mr. Moore approves of the proposed amendments without further comment.

13. National Association of Criminal Defense Lawyers
1627 K Street, N.W. . j
Washington, D. C. 20006

The association states that the proposed uniform, modern approach is highly 0J
commendable!

14. New Jersey State Bar Association E
One Constitution Square
New Brunswick, New Jersey 08901-1500

The association states that the amended rule is a helpful clarification and
simplification of the current rule and is basically consistent with motion
procedures already employed in the third circuit.

15. Ninth Circuit Senior Advisory Board
comments forwarded by Mr. Mark Mendenhall
Assistant Circuit Executive
United States Courts for the Ninth Circuit
121 Spear Street, Suite 204 '
Post Office Box 193846
San Francisco, California 94119-3846

The Senior Advisory Board is a body of distinguished, experienced senior
counsel who provide advice and guidance to the Ninth Circuit Judicial Council
and the Ninth Circuit Judicial Conference. The board supports the
amendments because they make the rule clearer and easier to follow.
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16. Public Citizen Litigation Group
2000 P. Street, N.W., Suite 700
Washington, D.C. 20036

r
_ Public Citizen suggests that the rule need not require that a motion be

accompanied by a copy of the decision if the decision has already been
7 received by the court of appeals whether with the record itself or with earlier
LX motions. Public Citizen also suggests that there is no need to require service

of a copy of the decision below on each party because the parties presumably
already have a copy of the decision.

Public Ciiizen opposes the portion of the rule allowing a procedural ruling
without waiting for a response (a provision that exists in the current rule).
Public Citizen believes that issuing a ruling subject to reversal -on
reconsideration may effectively place the burden on the party seeking to have
the decision reversed, even if ordinarily the burden of obtaining the ruling
would be on the movant. Public Citizen suggests that an ex parte ruling
should be permitted only if the party filing the motion has sought the consent
of the other party and, if consent is refused, the motion is served by telecopier
or overnight delivery. A ruling should be made in such instances (subject to
reconsideration) only after a set amount of time (less than thefull 7 days)
sufficient to allow the adversary to deliver a quick response.

Tle last paragraph of subdivision (b) appears to require a separate motion to
,, v reconsider. If that is correct, Public Citizens suggests that the rule state so

expressly. Public Citizen, however, opposes such a requirement especially
when a ruling and a response cross in the mail.

Public Citizen does not believe that the length of motions is a problem but
states that if the length limits for a brief is to be expressed in number of

L>, words, Public Citizen sees no reason for stating the limit for a motion in
number of pages.

L Public Citizen opposes the provision in (d) (4) encouraging adoption of local
rules on the number of copies of motions to be filed.

17. James A. Shapiro, Esquire
1660 North LaSalle, #2401
Chicago, Illinois 60614

Mr. Shapiro suggests that Rule 27 should directly address the two main Idnds
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of motions for substantive relief: 1) a motion for summary affirmance or
reversal; and 2) an appellee's motion to dismiss the appeal. The rule should
clearly authorize substantive appellate motions. Summary disposition should
be appropriate twhen the position of one party is so clearly correct as a
matter of law that no substantial question regarding the outcome of the
appeal exists;. W ella v. ChraS, 1994 WL 709027 (7th Cir. Dec. 22, 1994).
A motion to dismiss an appeal is appropriate only when the court of appeals
does not have appellate jurisdiction. Mr. Shapiro provides draft language. [2

18. Leslie R. Weatherhead
Withberspopn, Kelley, Davenport & Toole [7
422 lest Riverside, Suite 1100
Spokane Washing 99201-0390

Ms. eaterhead supports the! change that requires all matters relating to a
motion containedin a single document.

Ms. Wetherheadhowever, opposes that portion of the rule (also found in
the ent ile) iatauthorizes rulings to be made routinely based on only
oteiprs show4 She states that the rule in a non-exigent cases should
be 9hat a lor does not decide until both adversaries have been heard. If,
bylnot wilto hear bothsides, a court makes an erroneous ruling, the
wronged yp r hs the burden to change the status quo via a rehearing.

L
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L t SUMMARY OF PROPOSED RULE AMENDMENTS
TO BE PUBLISHED FOR COMMENT

1. Rule 26.1 - Corporate Disclosure Statement

The rule has been divided into three subdivisions to make it more
comprehensible.

The proposed amendments delete the requirement that a corporate party
identify subsidiaries and affiliates that have issued shares to the public.
The amended rule requires disclosure of a parent corporation and any
stockholders that are publicly held companies owning 10% or more of the
party's stock.

2. Rule 28 - Briefs

L The proposed amendments to Rule 28 are necessary to conform it to
proposed amendments to Rule 32.

L a. Rule 32 is being amended to require that a brief include a
certificate of compliance with format, typeface, and length
requirements established by that rule. Rule 28(a) and (b) are
amended to include that certificate in the list of items that must be
included in a brief.

b. Rule 28(g) is amended to delete the page limitations for a brief.
The length limitations have been moved to Rule 32.

c. Rule 28(h) is amended so that the cross-reference to 28(a) includes
paragraph (7), requiring a summary of argument, and paragraph (8)
requiring a certificate of compliance with Rule 32.

3. Rule 29 - Brief of an Amicus Curiae

Rule 29 is entirely rewritten and several significant changes are made.

a. The amended rule requires that the brief be filed with the motion
requesting permission to file the brief. In addition to identifying the

C 71
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movant's interest and stating the general reasons why an amicus
brief is desirable, the motion must state the relevance of the matters
asserted to the disposition of the case.

b. The amendments make it clear that an aamicus brief need not
include all of the items required in a party's brief.

c. The amended rule limits an amicus brief to one-half the length of a
party's principal brief.

d. An amicus is not permitted to file a reply brief.

4. Rule 32 - Form of a Brief or Appendix

Rule 32 is amended in several significant ways.

a. The amended rule permits a brief to be produced using either a
monospaced typeface or a proportionately -spaced typeface.
Monospaced and proportionately spaced typefaces are defined in the
rule.

b. The provisions for pamphlet-sized briefs have been deleted.

c. All references to use of carbon copies have been deleted.

d. The rule establishes new length limitations for briefs which are
defined separately for proportionately spaced briefs and
monospaced briefs. A- proportionately spaced brief is limited to a
total of 14,000 words and a reply brief must not exceed 7,000 words. 7
In addition, the average number of words per page must not exceed
280 words. The latter limitation is included to ensure that the
typeface used is sufficiently large to be easily legible. The length of
a monospaced brief may be measured by the same word limits, both
overall and per page, applicable to a proportionately spaced brief,
or by the total number of pages. If a-page count is used rather than L
a word count, a monospaced principal brief must not exceed 40
pages, and a reply brief must not exceed 20 pages.

Lj

e. The rule requires a certificate of compliance with the form, format,
typeface, and length provisions of Rule 32(a)(1) through (4).

72 7
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LI 5. Rule 35 - En Banc Proceedings

a. Rule 35 is amended to treat a request for a rehearing, en banc like aL petition for panel rehearing. As amended, a request for a rehearing
en banc also will suspend the finality of a court of appeals judgment
and extend the period for filing a petition for writ of certiorari. The
amendments delete the sentence stating that a request for a
rehearing en banc does not affect the finality of the judgment or

L stay the issuance of,,the mandate. n keeping with the intent to treat
a request for a panel rehea and a'request for a rehearing en
banc similarly, the term "petition for rehearing en banc" is
substituted for the term "suggestion for rehearing en banc."

b. The amendments also require each petition for en banc
consideration to begin with a statement concisely demonstrating that
the case meets the criteria for en banc consideration. Intercircuit
conflict is cited as a reason for determining that a proceeding
involves a question of "exceptional importance" - one of the
traditional criteria for granting an en banc hearing.

__ c. A petition for en banc review is limited to 15 pages, even when
combined with a petition for panel rehearing.

6. Rule 41 - Mandate

a. As a companion to the proposed amendments to Rule 35, Rule
41(a)(2) is amended so that a petition for rehearing en banc delays
the issuance of the mandate.

b. Proposed Rule 41(a)(2) also provides that a motion for a stay of
mandate pending petition to the Supreme Court for a writ of
certiorari delays the issuance of the mandate until the court disposes
of the, motion.

c. The amended rule makes it clear that the mandate is effective when
it is issued.

d. The presumptive period for a stay of mandate is changed from 30 to
90 days.

L
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PROPOSED RULE AMENDMENS
SUBMEITED FOR PUBLICATION

* K t~~~~~~

.Rule 261. Corporate Disclosure Statement F r
1 *a),i, iiQM1i., -g, . ntu
1 s X S7ho Sh Fl ....... -nngvrmtal l

2 corporate pat to aiv or bankuptey case or

3 agency reiew r d d any non

4 governmetal corporate'defendant in a cimnal

5 case must file a §tatement identifying all parent v

6 compnies, subsidiaries (except wholly ewned

7 sabsidiaries), and affi.iates that have issued

8 shares to the public. The statement must be I

9 filyd with paf s AM nongovernmental

10 corporate party to a proceeding in a court of

11 appeals shall file a statement identifying any

12 parent corporation and listing stockholders that

13 are publicly held companies owning 10% or

14 more of the partys stock.

15 (b Time for Filing A party shall file the statement V
16 with the principal brief or upon filing a motion,
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L 17 response, petition, or answer in the court of

18 appeals, whichever fit occurs first, unless a

19 local rule requires earlier filing. Even if the

20 statement has already been filed, the party's

21 prncipal -brief must include the statement

7 22 before the table of contents,

23 ( Number of Copies. Whenevef If the statement

L 24 is filed before e patWs the principal brief, the

25 party shall file an original and three copies, ef

26 the statecmet meust be filed unless the court

27 requires the filing of a different number by

28 local rule or by order in a particular case. The

29 statement must be included in front of the table

30 of contents in a partys principal brief cven f

31 the statmment was previously filed.

Committee Note

The rule has been divided into three subdivisions to
make it more comprehensible.

Subdivision (a). The amendment deletes the
requirement that a corporate party identify subsidiaries and
affiliates that have issued shares to the public. Although
several circuit rules require identification of such entities, theL Committee believes that such disclosure is unnecessary.
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A disclosure statement assists a judge in ascertaining
whether or not the judge has an interest that should cause
the judge to recuse himself or herself from the case. Qiven
that purpose, disclosure of entities -that would not be
adversely affected by a decision in the case is unnecessary.

Disclosure of a party's parent corporation is necessary
because a judgment against a subsidiary can negatively
impact the parent. A judge who owns. stock in the parent
corporation, therefore, has an interest in litigation involving
the subsidiary. Conversely, disclos&ri of a paty's subsidiaries
or affiliated corporations -is ordinarily unnecessary. For Li
example, if a party is a part owneir,,of acorporation inrwhich
a judge owns stock, the -,possibility, is quite remote that the 7
judge Night bee biased by the factvthat the judge and the '
litigant are co-owners of a corporation

1! '; V , r -I X ,2 4 1 4 corporation

The amendment, however, adds a requirement that
the party list all its ,stockohlders that are publicly held
companies owning 10%o'or more of te stock of the party. A
judgment against a'corrratt&e patyanladversely affect the Lt
value of the company's stock and, therefore, persons owning
stock in the partyiha~ve a#"i'nterest in die outcome of the
litigation. A judge owning stock i,'n a corporate party
ordinarily recuses lhimselfdr herself. Te new requirement
takes the analysis one step further and assumes that if a
judge owns stock in$'a publicly ,held corpbration which in turn
owns 10% or more of the stock in the party, the judge may
have sufficient interest inilthe litigatin ttow require recusal.
The 10% threshold ensures that the corporation in which the
judge mayown stck is ielfi sufficientl invested in the party
that a judgment adverse to the pay could have an adverse
impact upon the investing corporation in which, the judge may
own stock. This requirement is moded on the seventh
circuit's disclosure requirement. 1 , L

Subdivision (b). The" language' requiring inclusion of
the disclosure statement in a party's principal brief is moved L
to this subdivision because it deals with the time for filing the
statement. Nosubstantive change is intended. 7
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Subdivision (c). The amendments are stylistic and no
substantive changes are intended.

K

L

LI

L
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Rule 28. Briefs.

1 (a) Appellant's Brief The appellant's brief of the

2 appellant must contain, under appropriate

3 headings and in the order here indicated:

4 **

5 A8 The certificate of compliance required

6 by Rule 32(g)(5).

7 (b) Appellee's Brief The appellee's brief of the

8 appellee must conform to the requirements of

9 paragraphs Rule 28(a)(1)-(6) iand(8) except

10 that none of the following need appear unless

11 the appellee is dissatisfied with the appellant's

12 statement of the appe L
13 (1) the jurisdictional statement; fLi

14 (2) the statement of the issues; F
15 (3) the statement of the case;

16 (4) the statement of the standard of review. L

17

18 g , _

19 Lcngth of bries. Emeept by permission of theu;

20 court, or as s pcified by local rule of the court
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L. 21 of appeals, principal briefs must not rexeed 50

7 22 pages, and reply briefs must not cecced 25
LI

P" 23 pages, cfclusivc of pages containing the

24 corporate disclesure statement, table of

25 contents, tabes of citations, proof of senie,-

26 and any addendum containing stautes, rWes,

27 rlations te

L 28 (h) Briefs in ACased Involving I .rosppeal%. If a

Lfe 29 crossqappeal is filed, the party who w files a

30 notice of appeal ", or i f M the

L 31 notices are filed on the same day, the plaintiff

32 in the proceeding below - deemed the

33 appellant for the purposes of this rule and

34 Rules 3"ffd 31, unless the parties

35 ~ otherwise or the court

36 otherwise I. The IU briefffhe

37 conform to the

U 38 requirements of idus&2(a)(1)- (6)

39 f with respect to the appellee's

40 cross appeal as well as respond to the

L 41 ~ ppel~aiit~'s1brief except that a
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42 statement of the case need not be -made unless

43 the appellee is dissatisfied the h L

44 statement U_ at

Qommittee Note.

Subdivision (a). +The amendment conforms this rule
with an amendment being made to Rule 32. Rule 32 is
amended to require that a brief include a certificate of
compliance with format, typeface, and length requirements
established by that rule. Rule 28(a) is amended to include |J
that certificate in the list of items that must be included in a
brief. -

Subdivision (b). This is also, a conforming amendment
accompanying the amendment requiring a certificate of
compliance with Rule 32. An appellee's brief must include
such a certificate, so the cross-reference to subdivision (a)
now includes paragraph (8). V

Subdivision (g). The amendment deletes former
subdivision (g) that limited a pnincipal brief to 50 pages and C

a reply brief to 25 pages., The length limitations have been
moved to Rule 32. Rule 32 deals generally with the format
for a brief or appendix.

Subdivision (h). The amendment requires an
appellee's brief to comply with (a)(1) through (8) with regard
to a cross-appeal. The addition of separate paragraphs
requiring a summary of argument and a certificate of
compliance with Rule -32 increased the relevant paragraphs of
subdivision (a) from' (6) to (8). The rest of the changes are
stylistic; no substantive changes are intended.

L
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Rule 29. Brief of an Amicus Curiae

1 A brief of an amieus ea filed eAly f

2 -lcpacd by writn ieen of al partis, or by

3 aevoa of eawut gratod ont motin orA at the rcguest ot

4 the court, expept that consent or lcave shall not be

5 reuired whnt the brief is presented by the United

6 tew~vs or- m~ efier -ae wthe; evsf, e- by a state

7 Tcrritory or Commonwoalth. The brief may be

8 conditionally filed with the motion f la+o. .AvA

9 motion for leave &hall idenfy th Atrt ofArest L th

10 applicant and shall stat the rmasons why a brief cf an

11 ancus curiac is desirable. Save as all partics

12 +therise en ty tcs curiac shall fil its Mr

13 within the tim+ allowed the pa whos^ position as to

14 affi_^man^ or- reversal the amicuts brief will suppor

15 unbess the court for cause shown shall grant lcavc for

16 later filing, in whieh oevnt it shall specify within whaot

17 period an opposing party may answer. A motion of an

18 amicus curic to pmrtieipate in thc oral urgument will

19 be granted only for extraordinary rcasons.

20 *( When Permfited. The United States or its
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21 officer or agency. or a State, Territory or

22 Commonwealth may file an amicus-curiae brief

23 without consent of the parties or leave of court.

24 Any other amicus curiae may file a brief only if:

25 .Q) 'it is accompanied by written consent of

26 'all parties:

27 (2) the court grants leave on motion: or

28 f the court so requests.

29 Ub) Motion for Leave to File. The motion must be

30 accompanied by the proposed brief, and must

31 state:

32 X(i) the movant's interest:

33 1_2) the reason why an 'amicus brief is

34 desirable'and why the matters asserted

35 are relevant to the disposition of the

36 case.

37 c Contents and Form. An amicus brief must

38 comply with Rule 32. In addition to the

39 requirements of Rule 32(a). the cover must

40 identify the party or parties supported or

41 indicate whether the brief supports affirmance
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42 or revers If ananicucs' curiae is a

43 corporation, the brief must include a disclosure

44 statement like that required of parties by Rule

45 26.1. With respect to Rule 28. an amicus brief

46 must include the following:

47 XU -a table of contents, with page references.

48 and a table of cases (alphabetically

49 arranged). statutes and other authorities

50 cited, with references to the pages of the

51 brief where they are cited:

52 .(2 a concise statement of the identity of the

53 amicus and its interest in the case:

54 .() an argument, which may be preceded by

55 a summary and which need not include a

56 statement of the applicable standard of

57 review: and

58 () the certificate of compliance required by

TWA 59 Rule 32(a)(5). modified to take into

60 account the length limitation in Rule

61 29(d).

L 62 _d Len-gt An amicus brief may be no more than
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63 one-half the length of a p2rincipal brief asK

64 specified, in Rule 32.

65 -4 Time for Fln.An anicus -curiae shall, file its

66 brief. accompaniedby a motion for filing When

67 necessary. within the time, allowed to the part

68 being suported., If an amicus does not suport

69 either p2art the, amicus shall file its brief within

70 the time allowed to the appellant or petitioner.

71 A court may grant leave for later filing.

72 specifyng the time within which an opposing

73 party may answer.L

74 -W Ren& Brie An amicus, curiae is not entitled to

75 file a reply brief.

76 Oral Argment. An amicus curiae's motion to

77 participate in oral argument will be granted

78 o-nl-y for extraordinar reasons.

Committee Note

Rule 29 is entirely rewritten

Subdivision (a). The only changes in this material are
stylistic.

Subdivision (b). The provision in the former rule,
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granting permission to conditionally file the brief with the
motion, is changed to one requiring that the brief accompany
the motion. Sup. Ct. R. 37.4 requires that the proposed brief
be presented with the motion.

The former rule only required the motion to identify
the applicant's interest and to generally state the reasons why
an amicus brief is desirable. The amended rule additionally
requires that the motion state the relevance of the matters
asserted to the disposition of the' case. As Sup. Ct. R. 37.1
states:

"An amicus curiae brief which brings relevant
matter to the attention of the Court that has
not already been brought to its attention by the
parties is of considerable help to the Court. An
amicus brief which does not serve this purpose
simply burdens the staff and facilities of the
Court and its filing is not favored."

Because the relevance of the matters asserted by an amicus is
ordinarily, the most compelling reason for granting leave to
file, the Committee believes that it is helpful to explicitly
require such a showing

Subdivision (c). The provisions in this subdivision are
entirely new. Previously there was confusion as to whether
an amicus brief must include all of the items listed in Rule
28. Out of caution practitioners in some circuits included all
those items. Ordinarily that is unnecessary.

The requirement that the cover identify the party
supported or indicate whether the amicus supports affirmance
or reversal is an administrative aid.

Subdivision (d). This new provision imposes a
shorter page limit for an amicus brief than for a party's brief.
This is appropriate for two reasons. First, an amicus may
omit certain items that must be included in a party's brief.
Second, an amicus brief is supplemental. It need not address
all issues or all facets of a case. It should treat only matter
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not adequately addressed by a party. K
Subdivision (e). The timelimit for filing is

unchanged; an amicus brief must be filed within the ti'me,
allowed the pat the anicus supports. Qrdinanry this means
that the amicus& brief must be filed within 'the time, allowed '
for filing the party's principal brief. That,, however, is not
alwaysthe case. ,r exameple,an ifpaneniicus is filing a'brief in
support of a ',pars petition for rehearing, the amincus brief is
due within the time for filing that petition. Occasionally, an
amicus supports neither party; in such instances, the
amendment provides that theamicus brief must be filed
within the 'time allowed the ,appellnt {!o pJe-titioner. , ' I

cause son ti
in these rulles for good ,cause shoxdi~ ,nhi ewr rule, however, - L
states that when a c''ir gran~erission. for, later filing, the
court mustsepi~ theperiod tithi~ hih n ppos~ing partyr

may answer the a~ of the anucos p i ixe.

STbdivisionif). Thiis sbdri'sioji prohibits the, fling of
a reply brief by an ,amicus curiae. Sup. iCt. R. 37 and local0
rules of t he D,.C.,Nin~th?,an~d Ftedertll,Pircuits rstate that an
anilcsh mayouldt f~e a ~re~1y bri olofa ayicus

should not requir& £he 1iseto I9 e b' bii .',

Subdivision #). This provis-'lo is taken .unchanged

'W ~ ' , ; I q

,' 01 ' ' 7 * l, r.' , I l , ' r

from the existing rule. J~~~~~~~~~~~~~ l
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Rule 32. Form of a flriefs, the Appendix and

Dther Papers

1 (a) Form of a friefs and h e Appendx.

2 L) In General. Briefs and appondicos A

3 bremay be produced by standard

4 tpographic printing or by any

5 duplicatingorcopye6ig prneess vwhich

6 produeesft a

7 clear black image on white paperj

8 by

9 S dO The paper must be

10 opaque Hi unglazed

11 I _

12

13

14 i

15 ra paupf All prito attr

16 must appear in at lafst 11 point type on

17 epa^uctuglazed paper-. ces ad

18 appendices produced by the standard

19 typographic process shall be bound-in
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20 volumes h p 6 1,8 by-9 v 1,'4

21 inchcs and typc mattcr 4 1/6 by 7-1,6

22 inchcs. Thosc'produ'ced by any other

23 pbe shallbond in vAlune _s

24 having pagcs 8 1/2 by 11 inchcs and typc

25 ealr o xceeding 6 1/2 by 9 1/2

26 inchcs with doublc specing between caeh

27 T _ In patent eases the pages o'

28 briefs and appcendices may bc of such

29 si a eeis cssay to utilize oepies- o

30 patcnt decumcts.

31 - 2) Typeface. Either a proportionately

32 spaced tpeface fi n e'i1 & Ii or

33 a -monospaced typefacef o '

34 I, 4/2 WE ara -01rs -Iiclma may be used d

35 in a brief. ' w_ 9 f,

36 _

37 ' " th The design must be in

38 roman, non-scipt type. r
39

40
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41 - 10 Paper Size. Line Spacing! and Margins. A

3 42 brief must be on 8-1/2 by 11 inch paper.

43 must be double, paced. but

LI 44 quotations more than two lines long may

45 be indented and single-spaced

46 Headings and footnotes may be single-

47 spaced. T _ nm by

48

49 _

50 ME Legh

51 A rei

52 principal brief must not exceed

53 fi4.OO' words and a reply brief

54 must not exceed M words. ;

55

56 more than 280 words per page,

An 57 including hok footnotes, and

1 58 quotations.

59 on e.

L 60 Afiarid

61L
r, 89

L
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62
......... .. tr. fe...............f. >

63

64

65 1

66

67 X not exceed 40 pages for a

68 principa brief MiEi 20

69 pages for a reply brief

70 1 r
71

72 - corporate disclosure

73 statement. table of contents, table

74 of citations. certificate of service.

75 ' ' - wit

76 BiIVAM or any addendum

77 containing statutes. rules,

78, regulations. etc.

79

80 # -

81 _

82 , God
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84

85

< 86 _ Rs~8

87
.................... ..... .

88 g e

89 a

90

91

92

t 93 g_9~~9LJ

94_

95
96 . Appendix. An appendix must be in the

97 same form as a brief but may include a

98 legible photocopy of any document in

L 99 the record.

100 Copics of the reportcr's transcript and

101 ether papers repr-edueed in a ma: ne

102 authertzcd by this rulc my be inserted

103 in thc appcendix; such pages may bc
L
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104 informally rznumbc~rd if ncccssary.

105 Cover. efi arf e-rdueed b _

106 cmmercial pfrining ,r duplicating firms,

107 or, Pf prcduze.ed nthcrLwise and the eevrts

108 to bc ,describedarc avaikeblc, Except for

109 filings of pro se parties. the cover of the

110 appellant's brief ef the appellant should

111 must~1 be blue; that of the appellce the

112 appellee's" red; that-ofan intervenora, or

113 amicus curiae', green; that-of and any

114 reply brief, gray. The cover of the

115 appAndix, if separately priated, shouAd .a

116 separately printed appendix must be

117 white. The front covers of the briefs and

118 of appcedices, if separately printed, shall

119 cover of a brief and of a separately

120 printed appendix must contain:

121 "A X the number of the case centered

122 -at the lop:

123 (4) aB) the name, of, the court and the

124 number of thc case;
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125 () the title of the case (see Rule

126 12(a));

127 (3) aD- the nature of the proceeding in

128 the court (e.g., Appeal, Petition

129 for Review) and the name of the

130 court, agency, or board below;

131 (4) XE the title of the document,

132 identif ying the party or parties for

133 whom the document is filed (e

134 Brief for Appellant, Appcendix);

135 and

136 (5) .f_ the Bfies name, .* office

137 addresses. and telephone number

138 of counsel representing the party

139 on whese behalt for whom the

140 document is filed.

141 . Binding. A brief or appendix must be

142 bound in any manner that is secure, does

143 not obscure the text, and permits the

144 document to lie POWl flat when

145 open.
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146 (b) Form of QtherPapers. Petitions for rehearing

147 shall be produced in a manecrprescribed by

148 subdivision (a). Motions and ether papers may

149 be produced in like mQnncr, or they may be

150 typewitten upon opaque, unglazed paper 8 1,2' K

151 by 11 inches in' Sz. Lincs of typewritten text

152 shall be double spaced. Consecutive sheets shall

153 be attached at the left margin. Carbon copites

154 may be used for filing and servico if they arc

155 legible.

156 A motion or other paper addrcssed to

157 the court shall contain a caption setting forth

158 the name of the court, the title of the case, the

159 Mfie number, and a brief descriptive title

160 indicating the purpose of the paper.

161 Xli Motion. The form i a motion is

162 governed by Rule 27(d).

163 12 Other Papers. An other paper. including

164 a petition for rehearing and a eti

165 for rehearing > banc. and any response

166 to such g petition. must be produced in a

94
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L ' 167 manner prescribed by Rule 32(a). Us

__ 168 __

169 X( G od does not apply:

L,, 170 ,~ , a cover is not necessary if the'

C" 171 paper has a caption that includes

172 the case number, the name of the

173 court, the title of the case., and a

174 brief descriptive title indicating

175 the purpose of the paper and

L 176 identiying the party or parties for

L 177 whom it is filed.

Committee Note

Subdivision (a). A number of stylistic and substantive
changes have been made in subdivision (a). T o d'

.:f~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ ....: ,.,.:,:.,.

: ¢ Cfi.,r::: = s Exit~~~~~~~~~~xi
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I~ ~ ~~~~~~~~~~....gi atgp-.e0
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bre hav ae parangrcaphs geio n af30ddeds poerninch the

this ail b srief th orape.nd blity od db the sidtandaried~t
byatypograpicprocssr printr, bediy he printer hn-a lesa1pittp

br, ief produced by an dothmer',m panner, the mcnlin o r

dortble spriner. Todat few brefs 'arde produced mehdy d
c~om~Smerik je prints,;yent~ers;hns are 30pp onroducied aon

216~~~~~~~~~~~~~ dpi. .wo.d....... s 66cint.

a ndpnew paragraphsr' Thae benaddedbiit govenn coptherot
pintM aingy of abizefso appendix. Thas~e oldrule sipl stcat ued

Aiitn Ap Atyle. TIES, Wdvio omiteblivsta

thate an bqief or ppetndixyo prouedeby thei saterandard t

typoraNhic ptrhocssus bae pnedsin atdlea goint tye

printing of~~~~~~~~~~~~~~~~~~~~ a bre or appni -'ni 'ol5 1d rule sipl stte

or, if, produced in anypother manner, the lines of text must be
double spaced. Today few-briefs are produced by
commercial printers oirby typewriters; most are produced on
and printed by computer. The availability of computer fontsL
in a variety of sizes and style9 hdi'given`'rise to local rules
limiting type styles. The Advisory Comm'ittee believes that
some standards are en that all litigants
have an equal opportunity to present their material and to
ensure that the document's are easily legible.

IL K~~~~~~~~~~~~~~~L
The rule provides two options. The text can be

prepared using a p ropoirtionatel spcd tyeface fif14pont

asr m owrae or" ar movnoW'espaced fn moreta t/

~aracters ty'peace -
IPi

A MOnas one in which all.
characters 'hav tes aan4ith",,That means that,
each character, is given th s r~izona space on the line.

46, ) :?

Awid e letter suchas a:~ caai~'an arwletrsc
as a lower cae i"are gente sae'space. T&rl

Meaio. ThXuepii~u o1-/ p eas weL
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A,~~~~~~~~~~11 O'05. I.-

iu1-N pent .bt~~ Ay A. 5..j tpe~ac

A proportionately spaced typeface gives a different
amount of horizontal space to characters depending upon the

of the character. A capital "m" would be given more
horizontal space than a lower case "i." dki.i.AP

rb

'~~~~~~~.. R

ona thae number of wThather thn th n b f'

r p~~~c~~ags.Tis~ gditvs vey qth tes potuiyt rsn:T "tacks"~~" Mo hqez oefmtra rl; ae etl

typeface. ~~~~~~~~~~~~~~~~~~~~~~~~~ ........ .

7 Becaues e not onlya ov zerlwod britneiat, bu ulseo limithe
2 on the average th n uber ofakerds per page s wd Hathelimit~

..... ..........

on the oenu.mber of wod s b is tod esurplebiiefs. M

linithtiooee number of w s per t an e n b of
pages. This gives every party the same opportunity to present

L, an argument without regard to the typeface pusedoand
elimiAnates any incentive to use footnotes or typographical

L "tricks' to squeeze more material onto a page. The i le
imoses not only an overall word limit, but also limits' the

average number of words per,'page. The reason for the limit
on the average numpber Of words-per pageias wel as the limit

L ~~~~~~on the total nu~mber of words is' to iensure legibility. 'The
limitation on the average number of words per page is anrLimportant element in aranteeing that any proportionately
spaced typeface used is of sufficient size to, be easilylegible.
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Zile. ,. .,l .V..a-hi L
Xx ~ ~~~~~~~~~~~~~~~~~~~~~ .. ... .... _
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The rule requires a brief or appendix to be bound in
any manner that is secure, does not obscure the text, and that
permits the document to lie :aon"b` flat when open.
Many judges and most court employees do much of their

L work at computer keyboards and a brief that lies flat when
open is significantly more convenient. The Federal Circuit
already has such a requirement, and the Fifth Circuit rules
state a preference for it. Whle sral biding would
comply with this requirement, it is not intended to be the
exclusive method of binding. ...... e.

L~~~~~~sf~c~~ sec~e

The rule requires that the number of the case be
centered at the top of the front cover of a brief or appendix.
This will aid in identification of the document and again the
idea was drawn from a local rule. The rule also requires that
the title of the document identify the party or parties on
whose behalf the document is filed. When there are multiple
appellants or appellees, this information is necessary to the
court. If, however, the document is filed on behalf of allL appellants or all appellees, it may so indicate. Further, it
may be possible to identify the class of parties on whose
behalf the document is filed. Otherwise, it may be necessary

L to name each party. The rule also requires that attorneys'
telephone numbers appear on the front cover of a brief or
appendix.

Having amended the national rule to provide
additional detail, the Committee foresees little need for local
variation and suggests that the existing local rules be
repealed. It is the Committee's further suggestion that before
a circuit adopts a local rule governing the form or style of
papers, the circuit will carefully weigh the value of the
proposed local rule against the difficulties and inefficiencies
local variations create for national practitioners.

Subdivision (b). The old rule required a petition for
rehearing to be produced in the same manner as a brief or
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appendix. The new rule also requires that a f for
rehearing # banc and a response to either a petition for
panel rehearing or a' pei for rehearing f Sbanc be
prepared in the- same manner. But the" length limitations of L
paragraph (a)(4) do not apply and a cover is"not required if a
caption is used that provides all the information needed by
the court to properly identify the document and the parties
for whom it is filed.

Former subdivision"(b) stated tha't otherpa'perP's umay p-m
be producedd 'in'li-ke manner,or they' may be typewritten upon
opaque, unglaed paper 8-1/2 by 11 inches in size." S r

sai2 = i s'..9. mitt . . . .

8tand~td W0~ The oy ange is that the rule now
specifies marin for t heseW typewritten ,douents.

q ~I .7of , ,%,~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~LJ

L
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L Rule 35. Dctermination of Causes by the Coet In

F.-, Be En Banc Proceedings

1 (a) When Hearing or Rehearing in En Banc WW Ma

LI 2 Be Qrdered - A majority of the circuit judges

3 who are in regular active service may order that

4 an appeal or other proceeding be heard or

5 reheard by the court of appeals in en banc.

6 Sueh a An en banc hearing or rehearing is not

7 favored and ordinarily will not be ordered

L 8 exeept wheil unless:

9 (1) consideration by the full court is

10 necessary to secure or maintain

L 11 uniformity of its decisions; or

12 (2) the proceeding involves a question of

13 exceptional importance.

14 (b) Suggestion of a pey Petition for Hearing or

15 Rehearing bn En Banc. - A party may stYest

16 the appropriateness petition for a hearing or

17 rehearing in en banc.

LA 18 Xi- The petition must begin with a statement

19 that either:
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20 "A the panel decision conflicts with a

21 decision of the United States

22 Supreme Court or of the court to

23 which the petition is addressed

24 (with citation to the conflicting

25 case or cases) and consideration

26 by the full court is therefore

27 necessary to secure and maintain

28 uniformity of the court's

29 decisions: or

30 B the-proceeding involves one or I

31 more questions of exceptional

32 importance. each of which must

33 be concisely stated: a proceeding

34 may present a question of
Li.

35 exceptional importance if it

36 involves an issue as to which the j
37 panel decision conflicts with the 7

38 authoritative decisions of every

39 other federal court of appeals that

40 has addressed the issue (citation

102
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41 to the conflicting case or cases

42 beingrequired).

43 .2P Except by the court's permission. a

L 44 petition for en banc hearing or rehearing

45 must not exceed 15 pages. excluding

46 material not counted under Rule

L 47 32(a)(4)(C].

48 ff Except by the court's permission, if a

49 petition for panel rehearing and a

50 petition for rehearing en banc are both

L 51 filed-- whether or not they are combined

C 52 in a single document--the combined

53 documents must not exceed 15 pages,

54 excluding material not counted under

55 Rule 32(a)(4)(C).

56 No rsponsc shall be filed unless the court shall

L 57 so order. The clerk shall transmit any such

L. 58 suggestion to the members of the panel and the

59 judges of the court who arc in regular aetive

L, 60 service but a votc need not be taken to

rt 61 detcrminc whether thce ause shall be heard or

103
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62 rehGard in, banc unless a judgc in rmgular activ

63 pi T a judge who was a member of th-e

64 panel that rmodered a decision sought to bc

65 reheard rpguests a vot on sueh a s estien 1.

66 K
67 (c) Time for &weggction of a par"y Petition for

68 Hearing or Rehearing it En Banc. ; Suggestie .

69 Dees Not Stay Maadat. If a p"t- deso to

70 suggest that A petition that an appeal be heard

71 initially in en banc, the suggestioe must be

72 made iled by the date on-whieh when the

73 appellee's brief-is filddu. A suggestiee

74 petition for a rehearing inf en banc must be

75 made filed within the time prescribed by Rule

76 40 for filing a petition for rehearing , whether-

77 the suggestion is madc in such petition or

78 otherwvise. The 'pendency of such a suggestien Lj

79 whether or not inl-ded -in a petiton for-

80 reheafing shall not affct the finaei" of the

81 judgment of the eout of appeals or- Ata the U

82 issuantc of the mandate.
104L
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L 83 (d) Number of Copies. -- The number of copies

84 that must be filed may be prescribed by local

85 rule and may be altered by order in a particular

86 case.

87 X Response. -- No response may'be filed to a

88 petition for en banc consideration unless the

89 court orders a response.

90 . Voftng on a Petitiom -- The clerk must forward

91 any such petition to the judges of the court who

92 are in regular active service and, with respect to

93 a petition for rehearing. to any other' members

94 of the panel that rendered the decision sought

95 to be reheard. But a vote need not be taken to

96 determine whether the cause will be heard or

97 reheard en banc unless one of those judges

98 requests a vote.

Committee Note

One of the purposes of the amendments is to treat a
request for a rehearing en banc like a petition for panelL rehearing so that a request for a rehearing en banc will
suspend the finality of the court of appeals' judgment and
extend the period for filing a petition for writ of certiorari.
Companion amendments are made to Rule 41.
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Subdivision (a). The title of this subdivision is
changed from "When a hearing or rehearing in banc will be
ordered" to "When a Hearing or Rehearing En Banc May Be
Ordered." The change emphasizes the discretion a court'has
with regard to granting en banc,,review.,,

Subdivision (1). The term "petition" for rehearing en
banc is substituted for the term "suggestion" for rehearing en
banc. Theterminology change is not a necessary part of the
changes that extend the time for filing a petition for a writ of
certiorari when a party requests a rehearing en banc. The
terminology change' reflects, however, the Committee's intent
to treat similarly a petition for panel rehearing and a request
for a rehearing en banc.

The amendments also require each petition for en
banc considerationto begin with a statement concisely
demonstrating that the case meets the criteria for en banc
consideration. It is ,the Committee's hope that requiring such
a statement will cause the drafter of a petition to focus on
the narrow, grounds that support en banc consideration and to H
realize that a petition should not be filed unless the case
meets thoserigid standards.,

Intercircuit conflict is cited as a reason for determining
that a proceeding involves a question of "exceptional
importance." Intercircuit conflicts create problems. When
the circuits construe the same federal law differently, parties'
rights and duties depend upon where a case is litigated.
Given the increase in the number of cases decided by the
federal courts and the Supreme Court's inability to increase
the number of cases it considers on the merits, conflicts
between the circuits may remain unresolved by the Supreme
Court for an extended period of time. The existence of an
intercircuit conflict often' generates additional litigation in the
other circuits as wellas in the circuits that are already in
conflict. Although an en banc proceeding will not
necessarily prevent intercircuit conflicts, an en banc
proceeding provides a safeguard against unnecessary
intercircuit con flicts.
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Four circuits have rules or internal operating
procedures that recognize aconflict with another circuit as a
legitimate basis for granting a rehearing en banc., D.C. Cir.
R. 35(c); 7th Cir. R. 40(c); 9th Cir. R. 35-1; and 4th Cir.
I.O.P. 40.5. An intercircuit conflict may present a question of
"exceptional importance" because of the costs that intercircuit
conflicts impose on the system as a whole, in addition to the
significance of the issues involved. It is not, however, the
Committee's intent to make the granting of a hearing or
rehearing en banc manidatory whenever there is an
intercircuit conflict.

The amendment states that a proceeding may present
a question of exceptional importance "if it involves an issue7 as to which the panel decision conflicts with the authoritative
decision of every other federal court of appeals that has
addressed the issue." That language contemplates two
situations in which a rehearing en banc may be appropriate.
The first is when a panel decision creates a conflict. A panel
decision creates a conflict when it conflicts with the decisions

L9 of all other circuits that have considered the issue. If a' panel
decision simply joins one side of an already existing conflict,
a reheari ng en banc may not be as important because it
cannot avoid the conflict. The second situation that may be
a strong, candidate for a rehearing en banc is one in which
the circuit persists 'in a conflict created by a pre-existing
decision of the same circuit and no other circuits have joined
on that side of the conflict. The amendment states that the
conflict must be with Dan "authoritative" decision of another

L circuit. "Authoritative" is used rather than "published'
because in some circuits unpublished opinions may be treated
as authoritative.

Counsel are reminded that their duty is fully
discharged without filing a petition for rehearing en banc
unless the case meets the rigid standards of subdivision (a) of
this Rule.

Paragraph (2) of this subdivision establishes a
maximum length for a petition. Fifteen pages is the length
currently used in five circuits; D.C. Cir. R. 35(b), 5th Cir. R.
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35.5, 10th Cir. R. 35.5, 11th Cir. R. 35-8, and Fed. Cir. R.
35(d). Each request' for en banc consideration must be
studied by every active judge of the court and is a serious call
on limited judicial resources. The extraordinary nature of the K
issue or the threat to uniformity of the court's decision can'
be established in most cases in less than fifteen pages. A
court may shorten the maximm length on a case by case
basis but the rule does not permit' a circuit to shorten the-
length by locil'rule. The, Committee has retained page limits L
rather than using a word, count sirmilar to that in Rule 32'
because there -has not been a serious enough problem to
justify importing the word count'and typeface requirements [
applicable to briefs to othe# contexts.

1 Paragraph (3), although imilar to 2),is separate ,

because lit deals t hose instgces in which a party es
both a petitionor foireearing en c undr this rule and a
petitionffor!panel rehearingr, un g6dei` Rl 4

To imnprove r the'r' riyo h nik4hir-matenal dealing
with fingliha responsit ' tlziletiion'd ih votin on-a
petitiointhavei~b~len m6ldltt Dew si~ibis'ions (e) and (f).'pil e+ t!L>ilW ij [+/L>lilll+ 1 6j Ati :ili Vigi7, avLb 6 <, I, ,

Subdivsioni(c) fw'3hanges arme in this 'l
subdivwlon.) 'First,,t ihstatiingi tht'request for a
rehearfIg eA i bnc does not lfed ,i1ge fiity of the judgment L
or stay !the lisuanc $ o mnda lisT deletion
of that sent en, des flo7tf ivel3¾compish the goal of
extendi-gtheperpib3 0for Sl iltoii~fo writ tofcertiorari; ka
it simply setst.'leltie stalsch a ; m'ntnient I o oto
affirmtieiyla.dipli objcje,34S'iC R.' 13.3 must
be amended. I [7

Second, the language permitting a party to include a
request for rehearing en banc'in'a petition for panel [7
rehearing -is deleted. TheI Committee believes that those
circuits that want to require two separate documents should
have the option to do so.', K

Subdiyisioh (). This is a new subdivision. The
substance of ltfhe subdivision, however, was drawn from
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former subdivision (b). The only changes are stylistic; no
substantive changes are intended.

Subdivision (f). This is a new subdivision. The
substance of the subdivision, however, was drawn from
former subdivision (b).

Because of the discretionary nature of the en banc
procedure, the filing of a suggestion for rehearing en banc
has not required a vote; a vote is taken only when requested
by a judge of the court in regular active service or by a judge
who was a member of the panel that rendered the decision
sought to be reheard. It is not the Committee's intent to
change the discretionary nature of the procedure or to
require a vote on a petition for rehearing en banc. The rule
continues, therefore, to provide that a court is not obligated
to vote on such petitions. It is necessary, however, that each7 court develop a procedure for disposing of such petitions
because they will suspend the finality of the court's judgment

7 and toll the time for filing a petition for certiorari.

Ls

L

L.
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Rule 41. Issuance of Mandate; Stay of Mandate

1 (a) The Mandate: Date of Issuance. Effective Date.

2 ( Unless the court ~directs that a.formal F

3 mandate issue, the mandate consists of a

4 certified cpy 'of the judgment. a co'py of

S5Q tthe couert's opinion, if any. and any [^
6 'direction about costs.

7TMo ti cu must issuc i [7
8 ', days- atcrthc pfration ofkthc timc for7

LJ
9 falimg a pvition, fr- rh-z- g lss6 sus h

10 a petition is filcd or thc timc is

11 s-hertened or enlarged by or-der-. A 7
12 eertiflied eopy of the judgment anda

13 copy of the opinion of the court, if any, K
14 sad any direction as to costs shall

15 _enstiwtut the manda_, unAless the curt

16 dircets that a formal mandat* issuc. fThe

17 court's mandate must issue 7 days after L

18 the time for filing a petition for

19 rehearing expires. unless an order

20 shortens or extends the time, or a part

110 [7
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21 files a petition for rehearing a petition

22 for rehearing en banc. or a motion for a

23 stay of mandate pending petition to the

24 Supreme Court for a writ of certiorari.

25 Unless the court orders otherwise, the

26 The timely filing of a petition for

27 -rehearing en

-28 banc. or the filing of a motion for a stay

29 of mandate pending petition to the

30 Supreme Court for a writ of certiorari.

31 will stays the mandate until dispositio n

32 the court disposes of the petition or

33 motion. nless othcrwisc cd by dh

34 eeurt. If the petitieo is denied court

35 denies the petition for rehearing or

36 rehearing en banc. or the motion for stay --

37 of mandate, the mandate must court

38 must issue the mandate 7 days after

39 entry of the order denying the last such

40 petition or moion. unles the time is

41 shortencd cr enlarged by 3rdcr but an
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42 order may shorten or extend the time.

43 A The mandate is effective when issued.

44 (b) Stay of Mandate Pending Petition for Certiorari.

45 A party who files a motion rElusig a sty of

46 piti to h

47 for a writ fCr

48 time, profeef sevc al te pasties. The LJ

49 Heoie A part may move to stay the mandate 7
50 pending the filing of a petition for a writ of 7

51 certiorari in the Supreme Court. The motion L

52 must be served on all parties and must show L

53 that a p fr r the certiorari

54 petition would present a substantial question

55 and that there is good cause for a stay. The

56 stay mst no cannot exceed 30 90 days, unless

57 the period is extended for good cause shewn,

58 and it cannot. in either case, exceed the time 7
59 that the party who obtained the stay has to file 7
60 a petition for a writ of certiorari in the

61 Supreme Court. or unIss during the period of

62 the stay, a notice fem But if the clerk of the F
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63 Supreme Court is-flles figles a noticef

64 during the stay indicating that the party who

65 has obtained the stay has filed a petition for the

66 writ iease the staywl continue_ until

67 the Supreme CourC~fin 1

68 disposition. The court of appeals must issue

69 the mandate immediately when a copy of a

70 Supreme Court order denying the petition for

71 writ, of certiorari is filed. The court may

72 require a bond -or other security before the

L. 73 granting or n ontnuing a stay of

74 the mandate.

Committee Note

r Subdivision (a). The amendment to paragraph (2)
provides that the filing of a petition for rehearing en banc or
a motion for a stay of mandate pending petitionto-the-
Supreme Court for a writ of certiorari delays the issuance of
the mandate until the court disposes of the petition or
motion. The provision that a petition for rehearing en banc
delays the issuance of the mandate is a companion to the
amendment of Rule 35 that deletes the language stating that
a request for a rehearing en banc does 1not affect the finality
of the judgment or stay the issuance of the mandate. The
Committee's objective is to treat a request for'a rehearing en
banc like a petition for panel rehearing so that a request for
a rehearing en banc will suspend the finality of the court of
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appeals' judgment and extend the period for filing a petition [
for writ of certiorari. The change made in this rule advances
the Committee's objective of tolling the time for filing a l
petition for writ of certiorari only indirectly. Amendment of L0i

Sup. Ct. R. 13.3 is also necessary. Because the filing of a
petition for rehearing en banc will stay the mandate, a court
of appeals will need to take final action on the petition but 1
the procedure for doing so is left to local practice.

The amendment to paragraph (2) also provides that Li
the filing of a motion for a stay df mandate pending petition
to the Supreme Court for a'writ of certiorari delays the
issuance of lthe mandate until the' court disposes of the
motion. If the court denies the motion, the court must issue
the mandate 7 days after entering the order denying the
motion. If the court grants the motion, the mandate is stayed
according to the terms of the |order granting the stay.
Delaying issuance of the mandate eliminates the need to
recall the manidate if the motion ,for a stay is granted. If,
however, the court believes that it would be inappropriate to
delay issuance of the! mandate until disposition of the motion
for a stay, the court may order that the mandate issue
immediately.

Paragraph (3) has been added to subdivision (a). L
Paragraph (3) provides that the mandate is effective when the
court issues it. A court of appeals' judgment or order is not
final until issuance of the mandate; at that time the parties'
obligations become fixed. This amendment is intended to
make it clear that the mandate is effective upon issuance and
that its effectiveness is not delayed until receipt of the
mandate by the trial court or agency, or until the trial court
or agency acts upon it. This amendment is consistent with
the current understanding. See, e.g., 4th Cir. I.O.P. 41.1; 10th
Cir. I.O.P. VIII.B.1. Unless the court orders that the
mandate issue earlier than provided in the rule, the parties K
can easily calculate the anticipated -date of issuance and
verify issuance with the ,clerk's office. In those instances in C
which the court orders earlier issuance of the mandate, the
entry of the order on the docket alerts the parties to that
fact.
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L Subdivision (b). The amendment changes the
maximum period for a stay of mandate, absent the court of
appeals granting an extension for cause, to 90 days and in any
event to no longer than the period the party who obtained
the stay has to file a petition for a writ of certiorari to the
Supreme Court. The presumptive 30-day period was adopted
when a party had to file a petition for a writ of certiorari in
criminal cases within 30 days after entry of judgment.
Supreme Court Rule 13.1 now provides that a party has 90
days after entry of judgment by a court of appeals to file a
petition for a writ of certiorari whether the case is civil or
criminal.

The amendment does not require a court of appeals toL grant a stay of mandate that is coextensive with the period
granted for filing a petition for a writ of certiorari. The
granting of a stay and the length of the stay remain withinF the discretion of the court of appeals. The amendment
means only- that a 90-day stay may be granted without a need

_to show cause for a stay longer than'30 days.

r
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GAP REPORT -

CHANGES MADE IN RULES 28 AND 32 AFTER PUBLICATION

Rule 28 and 32 were previously published. The Advisory Committee is not L
requesting that these rules be forwarded to the Judicial Conference. A Gap
Report may not be technically required. This segment of the report, however, will
summarize the changes made since publication. The summary should facilitate
the discussion of the changes.,

Because the proposed amendments to Rules 26.1, 29, 35, and 41 have not
been previously published, they are not treated in this portion of the report or the
succeeding portions.

1. RULE 28 - Briefs K
The post-publication changes in Rule 28 are not, by themselves, significant.

Republication is requested, however, because these changes are companions to
those in Rule 32. The Advisory Committee believes that the changes in Rule 32 L
are significant and requests republication of that rule.

n
The following changes have been made in Rule 28:

a. Subdivisions (a) and (b) are amended to provide that a party's brief
must include the certificate of compliance required by amended
Rule 32(a)(5). 7

b. Former subdivision (g) is note-d as "reserved" and the remaining---
subdivisions retain their current labels. D

c. The cross-reference in subdivision (h) to subdivision (a) now
includes new paragraph (8), dealing with the certificate of
compliance required by Rule 32.

d. Numerous stylistic changes were made. 7

K
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L 2. RULE 32 - Form of a Brief or Appendix

Numerous changes have been made in Rule 32.

a. At line 10, double-sided printing is prohibited. Thirty-one
commentators opposed double-sided printing of a brief or appendix.L.

b. The language previously located at line 7, requiring a print
resolution of 300 dots per inch (dpi) has been deleted from the text

L of the rule, but the Committee Note expresses a strong preference
for a printing method, that produces 300 dpi or more. Six
commentators objected to the requirement as being too technical.

c. At lines 11 through 15, the provisions dealing with carbon copies
have been deleted. The use of carbon paper has become so rare
that the Committee did not believe that the rule should address the
use of carbon copies.

d. At line 35, the preference for proportional type has been omitted.
Nine commentators opposed the use of proportional type and
another 15 commentators would delete the preference for
proportional type. At line 32, the rule is amended to require that
proportional type be at least 14 point type. Twenty-seven
commentators said that if proportional type is permitted it should be
larger than 12 point.

e. Lines 33 and 34 provide that the monospaced type permitted under
the rule cannot have more than 10-1/2 characters per inch. The
published rule said no more than 11 characters per inch.

f. Line 42 requires that a brief must be on 8-1/2 by 11 inch paper.
That precludes a pamphlet brief. Given the infrequent use of
pamphlet briefs in the courts of appeals, the rule was simplified by
dropping all treatment of them. The Committee believes that this
change is significant.

g. The margins specified in lines 47 through 49 apply to all briefs
7 whether proportionately spaced or monospaced. Five commentators
L, opposed having different margins depending upon the style of type.

V h. At lines 50 through 78, length limitations are defined separately for
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proportionately spaced briefs and monospaced briefs. Li
L The length of a proportionately spaced brief is based upon

the number of words per brief, not the number of pages. A
proportionately spaced principal brief must not exceed 14,000 i
words, and a reply brief must not exceed 7,000 words. (The
previously published rule set the limit at 12,500 and 6,250
words.) In addition, the brief must not have an average of
more than 280 words per page. The safe-harbor provision
was deleted for proportionately spaced briefs.

ii. The length of a monospaced brief may be measured by the
same word limits, both 'oerall land per page, applicable to a
proportionately spaced brief, or by the total number of pages.
If a page count is used rather than a word count, the counted
pages may not exceed 40 ifrma principal brief and 20 for a
reply brief. ,

i At lines 79 through 95, a more detailed certificate of compliance is
required than that required by the published rule. The certificate is K
also required to be iAcluded in a1 briefs, even those using the page
count method for determining the length of a monospaced brief.
The Advisory Committee believes that these changes are significant.

j. At line 144, a brief or appendix is required to lie "reasonably" flat,
rather than simply lflat." l

k. The prohibitions against use of sans-serif type and boldface were
deleted. The language requiring case names to be underlined unless
a distinct italic typeface is fused was also omitted.

1. Numerous style revisions were made.
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SUMMARY
OF COMMENTS RECEIVED ON PROPOSED AMENDMENTS

TO RULES 28 AND 32

1. -Rule 28

L Only two comments were specifically aimed at Rule 28. Because of the
interrelationship of the changes in Rule 28 and 32, most commentators combined
their discussion of the two rules. Because the "substance" of the change is
contained in Rule 32, all issues except those specifically addressing Rule 28 are

:7 treated with Rule 32.

One commentator suggests that subdivision (g) should be shown as
"reserved" in order to preserve the current labels for the remaining subdivisions.

Public Citizen suggests amendment of subdivision (h) to make it clear that
when there is more than one appellant or appellee, a court of appeals cannot
require the filing of a joint brief. At its September 1993 meeting the Advisory
Committee rejected a proposal that each side file a single brief in a consolidated
or multi-party appeal, but the Committee had not considered the wisdom of
prohibiting a court from requiring a joint brief No change was made.

2. Rule 32

The Committee received a total of sixty-nine comments on the proposedL. amendments to Rule 32. Most of them deal with discreet provisions without
expressing either general support for-or opposition to -the-amendments- as a whole.

fl- Six of the comments, however, expressed support for the amendments and the
Lo general approach taken by them and 11 comments stated general opposition The

commentators who oppose the rule amendments typically criticize the complexity
of the proposed rule and its technical nature.

The vast majority of comments were directed at specific provisions. The
most commonly addressed issues are outlined below.
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a. Proportional type r
Nine commentators expressed opposition to the use of proportional type.

Another 15 commentators would delete the preference for proportional type.
Most of these commentators state that proportional type is too difficult to read.

Twenty-seven commentators say that if proportional type is permitted, it L
should be required to be larger than 12 point. Most of the commentators say that
it should be at least 14 or 15 point. C

One commentator specifically supports the preference for proportional
typeface because use of a proportional typeface makes it possible to fit more
material on a single page and there will be a resulting environmental savings. -

b. Monospaced type K

The commentators who oppose use of proportional type, as well as those
who would delete the preference for proportional type, prefer monospaced type. C
19 commentators say that the monospaced type permitted under the rule should
have no more than 10 characters per inch, the equivalent of pica type on a
standard typewriter.

c. Double-sided printing

Thirty-one commentators oppose double-sided printing. A major concern
is legibility even though the rule permits double-sided printing only when the brief
is legible. Several commentators point out, however, that even if a brief is legible
when submitted by the party, once the user of the brief highlights portions and
takes notes on the brief there may be bleed through that destroys legibility.
Another concern is that the back-side is currently used by many judges and law L
clerks for notetaking. Several of the opponents point out that any environmental-
saving that might result from use of fewer sheets of paper is likely to be offset by
the use of heavier weight paper needed to meet the legibility requirement. JI

One commentator supports double-sided printing specifically because of
the environmental savings. U

d. Length limitations 7
U

Twelve commentators specifically oppose use of word limitations (both
total words per brief and average number of words per page); one other opposes f

120
LI

,_



Advisory Committee on Appellate Rules
Part I.B(4), Public Comments

applying word limits to pro se litigants proceeding in forma pauperis. Another five
commentators implicitly reject the word limitations by saying that the rule should
use page limits. Various reasons are given for the opposition. Some oppose word
counts because not all lawyers have computers or office machinery that will
perform the counting function. Others oppose the counts because of the time and
effort that will be used to comply with a rule that they think is unnecessarily
technical. Still others worry about the fact that different word-processing systems
count words differently.

Eight commentators support the use of word limits as the most
straightforward way to address the "cheating" that is currently a problemn Three
of these commentators, however, recommend that the rule define a "word" in an
effort to minimize the variation in word counting as performed by various
computer programs. One commentator favors a character count rather than a

L word count because it eliminates the variations resulting from the different
counting methods used by software programs.

Seven commentators object to what they believe is a shortening of brief
length. They state that the word limitations in the published rule shorten briefs.
The Ninth Circuit Advisory Committee on Rules and the Los Angeles County Bar
Association Appellate Courts Committee, both-recommend that the total number
of words be raised to 14,000 for a principal brief and 7,000 for a reply brief, but
that the average number of words per page remain at no more than 280. Judge

La-. Easterbrook recommends that the total number of words be increased to 14,500
per brief and that the average number of words per page be no more than 320.
The National Association of Criminal Defense Lawyers recommends increasing
both the word limits and the safe harbors by 10o.

Several commentators also state that the safe harbors are too restrictive.

Three commentators object to the requirement that a brief include a
certification that it does not exceed either the total word count or the limit on
average number of words per page. They find the requirement demeaning.

e. Use of decisions retrieved electronically

Seven commentators object to that portion of the Committee Note stating
that decisions retrieved electronically from Lexis or Westlaw may not be included
in an appendix. The commentators note that if citation to an opinion that is
either unpublished or not yet published is permitted, inclusion of the opinion as
retrieved from Lexis or Westlaw may be the only pragmatic way to provide the
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court with a copy of the opinion. Because of the delay in publication of advance
sheets. and the slow response time to requests for, copies of slip opinions, the
electronically retrieved opinionmay-be all that the party can obtain. The
restriction could deprive the litigants and the' court of the opportunity to use the
most current precedent. -Moreover, the ability to "download" opinions and print
them on high quality laser printers can eliminate legibility problems.

f. Miscellaneous "technical" matters.
r

Five commentators oppose requ g different margins depending upon
whether a brief is prepared with mon'ospaced or" proportional type., C

Four oppose the requirement that a brief lie flat when open. One
approves the requirement but :requests further guidance as to the type of binding
that is acceptable. One commentator suggests that the rule should require spiral
binding for all 8-1/2 by 11 inch briefs.'

Six commentatorsrecommend,,deleting the requirement that the print have
a resolution of 300 dots per inch or more. 'The commentators believe that the
requirement is too technical and that requiring "legibility' is sufficient.

L.

1227

EJ, ~ ~ ~ ~ ~ ~ ~ L .

X < , X -~~~~~~~~~~F



'<K ASH+b vis~ y Committee on Appellate Rules
Part LB(4), Public Comments

?
LIST OF COMMENTATORS

SUMMARY OF THEIR INDIVIDUAL COMMENTS

1. Rule 28

Rule 28 is amended to delete the page limitations for a brief. The length
limitations have been moved to Rule, 3Z Ru-le 32 deals generally with the form
and format for a brief.

Because of the interrelationship of the changes to Rules 28 and 32 most
commentators combined their discussion of the two rules. Because the
"substance" of the changes is found in Rule 32, this list includes only those
comments aimed specifically at Rule 28. The rest of the comments are
summarized under Rule 32.

1. P. Michael Jung, Esquire
Strasburger & Price, LL.P.
901 Main Street, Suite 4300
Dallas, Texas 73202

Mr. Jung suggests that 28(g) should be shown as "[reserved]" rather than
relettering Fed. R. App. P. 28(h)-(j).

2. Public Citizen Litigation Group
2000 P Street, N.W., Suite 700
Washington, D.C. 20036

Public Citizen suggests that subdivision (h) should be amended to make it
clear that when there is more than one appellant or appellee they cannot
be required to file joint briefs. This can result in parties who opposed each
other below, and whose rights are still at odds although they are on the
same side of the appellate caption, being forced to join in one brief
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2. Rule 32 L

The published amendments changed Rule 32 in several significant ways.
The published rule would permit a brief to be produced using either a
monospaced typeface or a proportionately spaced typeface, although the rule
expressed a preference for the latter. Monospaced and proportionately spaced
typefaces were defined in the rule., Margins were specified for different paper F
sizes, and different typefaces.

m
The proposed rule established new length limitations for briefs. A

principal brief would be limited to a total of 12,500 words and a reply brief could
not exceed 6,250 words.n addition,,the, average number of words per page could 7
not exceed 280w words. The'latter limitation was ,included to ensure that the
typeface used, would, be sufficiently lage to'be easily legible.7

1. Honorable Ruggero J. Aldisert '
United, States Circuit Judge
6144 Calle Real
Santa Barbara, California 93117-2053

Given the caseload crises in the United States Courts of Appeals, Judge C
Aldisert states that any rule amendment should be designed to assist the
judges. He believes that certain portions of the proposed amendments do
not pass that test. He states that the rule should prohibit the use of L
proportionately spaced typeface because it is too difficult to read, but that
if proportional type is used, the point size should be greater than 12. He
objects to brief length being measured by number of words because it will L
be more difficult for court personnel to monitor. His strongest objection is
to authorizing double-sided printing of briefs., Judge Aldisert uses the 7
reverse side of the pages for his notes.' l

Specifically Judge Aldisert suggests that a monospaced typeface be not
more than 10 characters per inch. He also suggests that brief lengths be
expressed, in numberof pages and that a principal brief should be no more
than 35 pages.

Li
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2. American Bar Association
Section of Litigation
750 North Lake Shore Drive
Chicago, Illinois 60611

The section disagrees with and proposed changes to (a)(1)-(6), (a)(7), and
(b)(2).

With regard to (a)(1)-(6) the section disagrees with the substance and
mechanics used to curtail ,the abilitfof lawhyer to circumvent the current
page limits.
a. The section opposes (a)(6) stating that it effectively shorten the

maximum length of a brief from 50 to 44 pages. The sections
emphasizes that a party appearing before a court of appeals has a
right to present all of his or her non-frivolous arguments to the
court.

b. The section believes that the paragraphs (a)(1)-(6) are unduly
confusing, hard to follow, and will be even more difficult to
administer. The section cites the differing margin requirements
depending upon the typeface used as illustrative. The section
further notes that many word processors do not have word counting
capabilities and that many pro se litigants and small firms still use
typewriters. The section recommends a simpler solution such as
keeping the current margin and page length1 requirements and
requiring that all briefs not commercially printed be produced in 11-
point, 10 character per inch Courier. As an alternative, it suggests
the Fifth Circuit Rules 28.1 and 32.1, which allows proportional
fonts but is relatively easy to follow and administer.

With regard to (a)(7), the section opposes the restrictive language in the
Committee note regarding legibility of documents to'be included in an
appendix. The section believes that simply requiring "legibility" is sufficient
and that the additional requirements of the note should not be added to
the rule and that the language of the note should be stricken. The section
points out that in many cases, the "original" document in the record is a
copy. Sometimes the record document is a copy of a fax. Similarly,
Westlaw and Lexis opinions can be retrieved on printers that produce a
300 dot per inch resolution in double column format.

With regard to (b)(2), the section notes that neither the text nor the note
indicate whether the length limitations apply to "other papers." The section
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recommends that, at a minimum, the rule should refer to Rule 40(b), which L
prescribes a 15-page limit for a petition for rehearing.

3. State Bar of Arizona
111 West Monroe, Suite 1800
Phoenix, Arizona 85003-1742 -

The State Bar of Arizona has no objections to and foresees no particular
difficulties with the proposed amendments.

4. Stewart A. Baker, Esquire
Steptoe & Johnson -7
1330 Connecticut Avenue, N.W.
Washington, D.C. 2bo36-1795

Notes that it is difficultl to read long lines of proportionally spaced type.
He suggests that if the words per page limit is a subtle way of requiring the
use of larger margins, the rule should be more direct. K

5. Honorable Bobby R. Baldock
United States Circuit Judge
Post Office Box 2388
Roswell, New Mexico 88202

Judge Baldock prefers 14 point proportional type to either 12 point
proportional type (which he characterizes as the least desirable) or
monospaced type with at least 10 characters per inch. Judge Baldock also
objects to double-sided printing.

6. Honorable Stanley F. Birch, JR. K
United States Circuit Judge
56 Forsyth Street, N.W.
Atlanta, Georgia 30303 Ll

Judge Birch joins in the remarks of Judge Edmondson (see summary
below).
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7. Honorable Michael Boudin
United States Circuit Judge
J.W. McCormack Post Office and
Courthouse

Boston, Massachusetts 02109

Judge Boudin questions the replacement of the 50/25-page length
limitations for principal and reply briefs by the new provisions governing
typeface, words per page, and total number of words. He believes the new
provisions are unduly complicated ,and wlill~bespecially burdensome for
solo and small firm practitioners. He recognizes that there probably
should be different page limits for printed and typewritten briefs but would
otherwise simply include in the rule an admonishment that "any devices

7 that appear unreasonably designed to crowd more than an ordinary number
,,, of words into the page limits may'subject the brief to rejection, or

requirement of refiling in proper form, or (in egregious cases) other
sanctions. He also suggests that it is unnecessary to require an appendix to
lie flat when open.

8. Honorable Pasco M. Bowman
L United States Circuit Judge

819 U.S. Courthouse
7 Kansas City, Missouri 64106

Judge Bowman prefers monospaced type' and suggests deleting the
preference for either monospaced type or proportional type. He also
suggests that the rule require 14 or 15 point proportional type rather than
12. He notes that the use of 12 point proportional type can result in
considerably more words per page than the 280 word maximum in the
proposed rule. With regard to monospaced type he questions why a
maximum of 11 characters per inch is-specified-when-the most-common o-n
monospaced typefaces have only 10 characters per inch. He questions
whether double-sided printing is a good idea.

9. Honorable James R. Browning
United States Circuit Judge
121 Spear Street
Post Office Box 193939
San Francisco, California 94119-3939

Judge Browning prefers single-sided briefs. He prefers monospaced
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typeface; if the rule permits proportionately spaced typeface, he believes
that it should be larger than 12 point. With regard to monospaced
typeface, he suggests that 10 characters per inch should be, the minimum.

10. The State Bar of California
The Committee on Appellate Courts 7
555 Franklin Street L,
San Francisco, California 94102-4498

The committee opposes using afword count, to limit the length of a brief
and reducing thelength of a brief from 50 pages to 44.6 (12,500 words per
brief divided by 280 words per page). The committee says that many law
firms do not, have the capability' f counting words using their word
processing equipment ,an&d ,,the safe harbors cause too significant loss in
length., The, committeealso opposets the, prohibition on using Lexis and,
Westlaw printouts in an appendix. 'The committee further notes that two-
sided briefs are difiult to,,-r~eaddand that common brief bindingsgenerally
do not lie flat.

11. The State Bar of California
The Committee on Federal Courts ,
555 Franklin Street
San Francisco, California 94102-4498 C

The committee states that the word limits are "a very bad idea." They
believe that the cost exacted by-the change is too great. Time will be
wasted simply on compliance with a format requirement. Many attorney's L
offices do not have equipment that will count words and even automated
counting will be unduly time consuming. The committee prefers the
current, page limits but would find a total word limit, without per-page L
limits, more palatable. The safe-harbor alternatives are not palatable-.

The committee opposes the prohibition on use of Lexis and Westlaw
printouts in an appendix. If necessary, the, rule simply should require that
the printouts be legible.
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12. Honorable William C. Canby, Jr.
United States Circuit Judge
6445 United States Courthouse
230 N. First Avenue
Phoenix, Arizona 85025

Judge Canby states that double-spaced pica type is far easier to read than
proportionately spaced type in 12, 14, or even 15 point type. Judge Canby
urges the committee to require monospaced type with 10 characters per
inch. If, however, the rufeco-ntinue"s -to allow~proportionately spaced type,
it should be 14 point type. He would not, however, say 'at least 14 points"
because footnotes are difficult to read at 14 points and even more difficult
at 15 points. Judge Canby also urges reconsideration of the two-sided
brief.

6> 13. Aaron H. Caplan, Esquire
,-N on behalf of the Law Firm Waste Reduction NetworkL Perkins Coie

1201 Third Avenue, 40th Floor
Seattle, Washington 98101-3099

Mr. Caplan writes on behalf of the Law Firm Waste Reduction Network,
an affiliation of attorneys and staff from among Seattle's larger law firms.
The group writes in support of those portions of the proposed rule
permitting the use of both sides of the page and encouraging the use of
proportionately spaced typefaces. The group also proposes that the
committee consider encouraging the use of recycled content paper for
submissions to the courts of appeals.

L The group calls double-sided printing both'environmentally beneficial and
cost-effective. They note that legibility is not an objection because the rule
already takes legibility into account. Note taking, they say, is not a
problem because commercially printed briefs are double-sided and there
should not be a different standard when briefs are produced in-house.

With regard to recycled content paper, the group says that the states of
Florida, New York and Colorado permit papers submitted to their courts
on recycled-content paper and that Michigan and Washington have similar

L proposals under consideration. The group also notes that Executive Order
12873 requires the use of recycled paper by the administration. The group
states that recycled-content paper is comparable to most types of
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K
nonrecycled paper in terms of quality, function, availability, and price and
requires no changes in office machinery. They argue that mandating
recycled-content paper for important appellate documents would have a
ripple effect making the use of such paper acceptable generally in the
practice of law, a profession that uses a great deal of paper products.

14. Chicago Council of Lawyers
Federal Courts Committee r
One Quincy Court Building, Suite 800 L
220 South State Street
Chicago, Illinois 60604

The Federal Courts Committee of the Chicago Council of Lawyers
supports the goal of setting a national standard for typeface and other |
requirements, "to clear the tangle of contradictory local rules."

The committee, however, opposes replacing the current page limits with
the proposed word count. The committee believes that overlong briefs are
usually the product of either poor writing style or the courts' insistence that
all issues be fully briefed, on pain of waiver.

The committee also opposes the requirement that only "printed court or K
agency decision[s]" be included in an appendix. The committee points out
that very often district court opinions are not printed at all. Even as to
those that are "printed" there is a lag time of two to three weeks before
incoming slip opinions are available in the federal court library and that
West advance sheets run a full month to two months behind decision dates.
The restriction would deprive the reviewing court of the benefit of the
most recent, on-point authority.

15. Clerks of the United States Courts of Appeals for -
D.C. Circuit and the First through Eleventh Circuits

The primary concern of the clerks is that the rule be one that can
realistically be enforced by deputy clerks and easily understood and abided L
by litigants. Specifically, the clerks state:
a. Legibility is crucial, but they question the need to require a

"resolution of 300 dots per inch." How would a deputy clerk clearly -

identify a possible violation?
b. They suggest deletion of the preference for proportional type. l

130 E
'Li



r.

Advisory Committee on Appellate Rules
L Part I.B(4), Public Comments

L c. They are concerned about the requirement that a typeface design be
serifed, Roman, text style. Given the large variety of type styles,
they are concerned about enforceability and about fairness to those

LJ who have invested in alternatives.
d. They prefer a single margin requirement rather than varying the

margins depending upon whether monospaced or proportional type
is used.

e. Paragraphs (a)(4) and (5), dealing with boldface and underlining or
italicizing case names, ,unnecessarily limit formatting discretion andprovide more detal than is necessary in a national rule.

f. They support the use of word counts for defining the length of a
L brief provided the certification by the litigant can be relied upon for

purposes of filing. They suggest that it might be helpful to create a
form certification as an appendix to the rules.

L 16. Competitive Enterprise Institute
1001 Connecticut Avenue, N.W., Suite 1250
Washington, D.C. 20036L

The institute opposes double-sided printing and, anticipating that the
Advisory Committee will receive suggestions that it mandate the use of
recycled paper, mandating the use of recycled paper. The institute does
not believe that such measures will have any significant environmental
benefits. Among other factors the institute provides statistics about the
pollutants generated in recycling paper.

17. Peter W. Davis, Esquire, Chair
Ninth Circuit Advisory Committee on

Rules of Practice
L Crosby, Hearey, Roach & May

1999 Harrison Street,
in Oakland, California 94612

The Ninth Circuit committee generally favors the approach taken in the
proposed revisions and supports the basic concepts: that there be distinct

L provisions for proportionately spaced type in contrast to monospaced type,
and that the length of proportionately spaced briefs be calculated by a
'"word-count" method.

The committee favors the word-count method because it removes the
incentive to cram words on a page or otherwise "cheat" on a page limit.
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The one objection to word counting that troubled the committee is that Li
various word processing systems count differently so that the total will vary
depending on the system used. They believe that the difference can be
more than 200 words for a 35 page brief (or the equivalent of a three-
quarters of a page). Even so, the committee believes that the benefits of
the rule outweigh its drawbacks, and that it should be adopted.

The committee made a number of suggestions for "fine-tuning" the rule.
a. In paragraph (a)(1) the committee believes that the 300 dots per

inch requirement is too technical and that requiring "a clear black
image" is sufficient.

b. The committee also suggests that only single-sided printing be
permitted.

c. In paragraph (a)(2) the committee-questions whether there is a LJ
uniform preference for proportional typefaces.

d. In subsections (a)(2)(A) and (B), the committee recommends that
the rule require proportional fonts to be 14 points rather than 12.
The committee also believes that defining proportional and
monospaced type in terms of "advance widths" may -not be
understood by many practitioners and suggests more reader-friendly
definitions. The committee suggests thati proportionately spaced
type could be defined as'thathaving "characters of different widths"
and that monospaced type could be defined as that having
"characters of the same width." The committee also suggests L

deleting the reference in ,the rule- to, particular type style examples.
The committee does not believe that -it is necessary to require 7
serifed styles to ensure readability.,' Finally, the committee believes L
that monospaced type should be 10 characters per inch rather than
11. .I ! 1 .,

e. In subsection (a)(3)(A), the committee would use a single margin 7
requirement for all briefs. - ,

f. In subsection (a)(3)(B), the committee would eliminate the option
of using 6-1/8 by 9-1/4 inch paper. ,L

g. The committee believes that paragraphs (a)(4) and (5) impinge
unnecessarily on formatting discretion.

h. With regard to paragraph (a)(6), the committee recommends that
the permissible number of words be increased from 12,500 (6,250
for a reply brief) to 14,000 (7,000). A brief containing 14,000 words 7
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L. - would be 50 pages in length if the average number of words per
page is 280. The committee would eliminate the "safe harbor"
exception from the certificate of compliance because it is overly
complicated and burdensome to enforce. The committee believes

;that a word count is-the better approach for all proportionately
K spaced briefs.

With regard to monospaced briefs, the committee believes that
litigants may use excessive singlespaced footnotes to circumvent the

7L limitation on length. The committee recommends, therefore, that
L any monospaced principal brief exceeding 40 pages (or reply brief

exceeding 20 pages) should be subject to the average words per
page and maximum words per brief rule as well as the certificate of

e compliance requirement.
i. In paragraph (a)(7), the committee suggests that the volumes of an

L. appendixbe limited to 300 pages each.
j. The committee suggests that paragraph (a)(8) prohibit plastic covers

on briefs.

L0 k. In paragraph (a)(9), the committee suggests that requiring a brief to"'ie flat" 'may be too restrictive and suggests that it might be better
to require that it "stay open" or "lie reasonably flat when open."

18. The Bar Association of the District of Columbia
Litigation Committee and its Subcommittee on Court RulesK 1819 H. Street, N.W., 12th Floor
Washington, D.C. 20006

Lo Although the 1Ltigation Committee agrees that there should be a uniform
national standard fr appellate briefs, one that will preempt local rules on
the subject, the committee believes that the existing provisions in Rules 28

LT 4and 32 dealing With the length and form of a brief are sufficient to
accomplish the Advisory Committee's goals of ensuring that all litigants
have an equal opportunity to present their material and that the documents

lo 'are -easly legible. The Litigation Committee opposes the proposed
revisions for several reasons. The committee objects in general to the
complexity of the proposed revisions. Thie committee objects to the
Xcomplexity not only because of the burdens ordinarily accompanying any
complex rule but also because, in this case, the complexity "suggests that
lawyers have an improper attitude and simply cannot bee trusted." The
Litigation ACommttee urges the courts of appeals "simply to respect the
integrity of the bar to comply with present requirements.- If the Standing
Committee, however, believes that a word count is necessary to curtail
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"cheating," the Litigation Committee suggests that a word count alone is a ,,
sufficient limitation.

Specifically, the Litigation Committee notes that some long-time LJ
practitioners on the committee did not understand the requirement that a
font be "serifed, roman, text style" and that even the distinction between
"monospaced" and "proportionately" spaced typeface eluded some members
of the committee. The committee questions the propriety of including
examples of acceptable typefaces in the rule, calling lthem "a virtual
advertisement for a product, sold by those who drafted and testified in favor
of the rule." The committee.questions the need to vary the margin sizes
depending upon whether a tefae is monospaced, or proportionately|
spaced.

The committee states that the complexity of the rule will make court
evaluation of compliance difficult. The committee, notes the 1need for the
litigants to certify the total and average word counts. The comnmittee states
that the rule's reliance upon the party's representationas to complianceF
demontrates the superfluousness of the nrle. The committee objects to
reliace upoln the word count derived from, the word processing system
used to prepare the brief because different systems count differently. K

The committee believes that the 3Q0 dots per inch minimum is unnecessary r
(in light of the requirement that text be a ',clear black imnage') and that L)
court determination of compliance will be difficult.,, If the judgment is that
it is important to keep the 300 dpi standard, the Litigation Cmmittee
believes that it should, be moved from the text of the rule tol the note so
that the rule will not become, outdated, by technological changes.

The Litigation Comnmittee also objects,to the requirement that a brief lie
flat when open. - ,

Finally, the committee objects to the requirement that lonty "prnted court
or agency decisions" may be included in an appendix. The committee
states that if an unpublished decision mray be cited, a partyi should be r
permitted Ito use the decisions in the form normally obtained fom Lexis,
Westlaw, or the courthousel database, through the Internet., The committee
argues thaet "[s]ometimes, an electronically retrieved version of a decision is
far more legible thany ban nth-generation photocopy that is ytheonly, 'original' L
available to a party." l>^ , I,4

i.E b + 1 .i .t I,,,1 .- I J
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19. District of Columbia Bar,
Section on Courts, Lawyers and the Administration of Justice

7 Anthony C. Epstein, Co-chair
Jenner & Block
601 Thirteenth Street, N.W., Suite 1200
Washington, D. C. 20005

The section agrees that the length of a brief and other papers should be
,primarily governed by limits on the number of words and by general rulesKp concerningthe layout of pages. The sectionntates that the proposed
amendments are, however, too detailed and 'ill be confusing to those not
versed in typographic issues. Specifically, the section states:
a. The requirement of "a clear black-image on white paper" is

sufficient; there is no need for the "300 dots per inch" standard.
b. The rule should not require a certification of compliance. The rule

could provide that by filing a brief, an attorney certifies that the
brief complies with the rule. The certification requirement is
"implicitly demeaning to the integrity and professionalism of

L lawyers." The rules do not otherwise require certification of
compliance even when a violation may not be, obvious from the face
of a document.

20. Honorable Frank H., Easterbrook
K United States Circuit Judge

219 South Dearborn Street
Chicago, Illinois 60604

Judge Easterbrook states that the proposed amendments are a substantial
step forward but he suggests a number of additional amendments.
a. He suggests that the copies of faxes and Lexis printouts should not

be includible in an appendix. - He believe&-that theappropriate-step --

would be to permit inclusion of a document in an appendix only ifK the original has 300 dots per inch or better.
b. To aid a judge with vision difficulties, the rule should require

lawyers to retain electronic copies of any brief composed on aK computer j so that the courts by local rule, or order in particular
cases, my call for the briefs and other papers in electronic form.
This would permit a judge to enlarge the text on a computer screen,

L. print#it in a larger size on a local printer, or even have it read aloud
by a computer equipped to do so. He does not suggest that the rule
require routine filing of disks.
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c. He continues to believe that the rule should adopt character rather K
than word limits.

d. He is concerned that the conversion from pages to words has
substantially curtailed the maximum length of a brief from the old
50-page rule. The proposed'rule establishes a maximum of 12,500
words per brief and an average of 280 words per page. Using five
briefs submitted to the Supreme Court (printed, of course) he found LI
that the number of words in a 50 page printed brief would ordinarily
beF at least 14,000 and may be'almost as high as 16,900.' He also
found that a 50 page typewritten brief produced in 12 point Courier Li
also has significantly moretan12,500 words. Using one inch
margins all around his documdent had 13,875 words (counted by L
Microsoft Word)'and using the smallest margins allowed by the
current rule 14,543 'words. Settinghe same brief in an easily read
proportional typeface'and' usin the imargins i the' proposed rule, 2
his document had 16,333 words in 50 pages. lThe average words per
page in the printed briefsvd'fro a loW of 283Lo la high of 338.
The typewritten briefdint,12 point Coie had 277.5words per page [
with! the one inch margins an& 290.lwrdsper paerlwith the
smaller margins. eThe bief with propotional pefac had 326.7 m

words per page. '
As previously stated, Judge Easterbrook prefers a character count to
a word count. His' examples show that there is less variation in
character count from one word-processing package to another than
there is using a word count.

In a later comment, Judge Easterbrook responds to the comments of the
Ninth Circuit Advisory Committee on Rules. He agrees with many aspects
of the comment and differs with others. Specifically he responds as
follows: K
a. He rejects the suggestion that the'rule define how to count a word

as not feasible. He prefers a character'count because it eliminates
the disparity in word count approaches across software packages, but L
if a character count is rejected he believes we simply must live with
the variation from package to package as to word count. 7

b. The 300 dot per inch may be too technical, but rather than delete it LI
he would offer more explanation inlthe committee note.

c. Double-sided printing is fine but he agrees,, that the rule should
require 20 pound paper (or heavier) to prevent bleed through.

d. The preference for proportional type should be retained. 'The
current prejudice against it by some judges 'may be traced to its use K
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as a cheating device. From here on, only legibility counts."
e. The minimum point size may stay at 12. "Once typographical tricks

have been eliminated as a means to squeeze more words into a
brief, lawyers will begin to appreciate how type can be used for
persuasion. A brief set in Adobe Garamond ought to be 13-point; a
brief set in Berthold Baskerville ought to be 12-point; if we try to
give a table of these things we'll end up in a swamp."

f. The term "advance widths" can be abandoned in favor of the
proposed definitions of "characters of different widths" and
"characters of the tame width" for proportional and monospaced
type.

g. Examples of typefaces do not belong in, the text of the rule but
X would be helpful in the committee note.

h. It is essential to limit proportionally spaced fonts to those with
serifs. A sans serif font is tiring to read in longer passages.

L- i. The reason the rule requires a monospaced font to have no more
than 11 characters per inch (cpi) rather than 10 cpi is that some of
the monospaced fonts built into printers yield about 10-1/4 or 10-
1/2 cpi when printed at 12 point but when printed at 13 point, they
look too large. Perhaps the rule could say that 10 cpi is strongly
preferred and that no more than 10-1/2 cpi are allowed.

j. The reason for wider side margins for proportionally spaced type is
that it is less readable in lines that reach 6-1/2 inches.

k. It would not be a big loss to abandon the pamphlet brief.
1. Boldface generally should be prohibited and case names should be

in italic unless that is impossible.
LM. The word limits should be increased to 14,500 per principal brief

and no more than 320 word per page. The safe-harbors are
designed for simplicity and should be retained. Judge Easterbrook

L agrees that the rule might limit the safe harbor for monospaced
briefs to 40 pages to ward off the excessive use of footnotes.

n. Appendix volumes exceeding 300 pages are not troublesome.
L o. Plastic covers are not problematic but Judge Easterbrook dislikes

plastic backs, but is not convinced that either should be -the subject
of rulemaking.

p. Requiring a brief to "stay open" or "lie reasonably flat when open"
would do the trick without compelling everyone to use spiral
binders.
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21. Honorable J.L Edmondson K
United States Circuit Judge
Room 416, 56 Forsyth Street C
Atlanta, Georgia 30303 Li

Judge Edmondson strongly objects to typeface as small as 12 point. If 7
proportionately-spaced typeface is allowed, he believes that 15 point type
should be required. If monospaced typeface is used, he believes that at
least ten characters per inch should be the standard but he prefers even
fewer than 10 characters per inch. Judge Edmondson also objects to
double-sided briefs. He further objects to single spacing footnotes that
contain more than simple, citations to authority. K

22. Honorable Jerome Farris
United States Circuit Judge
United States Courthouse
1010 5th Avenue
Seattle, Washington 98104 L

Judge Farris objects to printing text on both sides of the page. He also
objects to use of proportionately spaced type. He further objects to the
word counts; they will be difficult for a person using a typewriter. He
suggests that the 11 characters per inch be changed to 10 characters per
inch which is standard for typewriters.

23. Honorable Wilfred Feinberg
United States Circuit Judge
United States Courthouse
Foley Square C
New York, New-York 10007

Judge Feinberg opposes double-sided briefs. He suggests that the rile
should specify that a monospaced typeface may have no more than 10
characters per inch. He further suggests that proportional typeface should
be prohibited rather than preferred but if it is permitted it should be at C
least 14 point type.

E
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L 24. Honorable Floyd R. Gibson
United States Circuit Judge

- 837 United States Courthouse
811 Grand Avenue
Kansas City, Missouri 64106-1991

KJ Judge Gibson objects to the use of 12 point proportional type; he finds
monospaced, pica (10 characters per inch) much easier to read. He also
questions permitting double-sided printing unless it can be done without
the imprint on one side of the page interfering with the characters on the
other side of the page.

L 25. Joseph A. Halpern, Elizabeth A. Phelan, & Heather R. Hanneman,
Esquires
Holland & Hart
555 Seventeenth Street, Suite 2900
Denver, Colorado 80202-3979

Mr. Halpern, et al, oppose the substitution of a word limitation for a page
limitation even though they recognize the desirability of minimizingL: creative evasions of page limitations and the need for uniformity and
legibility of briefs. They point out that gamesmanship will continue with a
word limitation. They note that different word processing systems, andK even different versions of the same system, count "words" differently. They
performed a word-count on the same 50 page brief and found that Word
Perfect 5.1 counted 12,436 words, MicroSoft Word 6.0 counted 12,850, and
WordPerfect Windows 6.1 counted 13,011 words. Given the difference in
word counting functions, Mr. Halpern concludes that a certificate
concerning word count will be meaningless. Other gamesmanship

L opporities -exist; lawyers may eliminate parallel citations, shorten case
names in citations, or use typographical characters that do not count as
words, such as "7" instead of "seven.' Finally they note that a word

Lb limitation is onerous for parties that do not have access to word processing
systems.

[L Mr. Halpern, Ms. Phelan, and Ms. Hanneman recommend that Rule 32
limit the length of a brief by (1) using a page limitation; (2) specifying aK minimum point size; and (3) specifying acceptable typefaces for briefs.
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26. Honorable Shirley M. Hufstedler L
Hufstedler & Kaus
Thirty-Ninth Floor 7
355 South Grand Avenue L
Los Angeles, California 90071-3101

Judge Hufstedler -objects to the revisions for a variety of reasons including
that they will require conscientious lawyers to spend unjustifiable amounts
of time tiying to comply. She does not believe that the benefits to the
judges are significant enough to justify the increased cost to litigants.

Judge Hufstedler also object to shortening the length of appellate briefs;
she believes that shortening the length will actually increase the work for L
courts of appeals because there will be more motions to file oversized brief
and difficult factual situations and hard questions of law will not be
effectively explained if the length in inappropriately shortened. She does
not believe that shorter briefs are more efficient or conducive to quality
decision making.

Judge Hufstedler also challenges the apparent assumption that every lawyer
who files a brief in a federal appellate court is computer literate and has
available to him or her the kind of equipment that permits ready
compliance with the revised rule.

27. Honorable Procter Hug, Jr.
United States Circuit Judge
50 W. Liberty Street, Suite 800
Reno, Nevada 89501 D

Judge Hug objects to permitting the use of 12 point proportional type to
prepare a brief. He believes that it is too difficult to read. He thinks that
the use of monospaced pica,i 10 character per inch, should be encouraged,
if not mandated. If proportional type is permitted it should not be smaller L
than 15 point type.

28. Sandra S. Ikuta, Esquire
O'Melveny & Myers
400 South Hope Street
Los Angeles, California 90071-2899

Ms. Ikuta believes that 12 point type is too small to be easily read. She
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also believes that proportional type is less readable than monospaced type,
especially in footnotes.
She recommends monospaced typeface of 10 characters per inch on single-
sided pages. The preferred typeface should be 15 point type.

29. Lawrence A. G. Johnson
Johnson & Swenson
2535 East 21st Street
Tulsa, Oklahoma 74114

Mr. Johnson suggests that Rule 32 should permit a brief writer to petition
a court for permission to scan pertinent photographs and documentary
evidence into the body of brief and that such items should be exempt from
the page limits.

30. P. Michael Jung, Esquire
Strasburger & Price, L.L.P.
901 Main Street, Suite 4300
Dallas, Texas 73202

Mr. Jung suggests that 32(a)(7) should permit inclusion in an appendix of
any court or agency decision, whether printed or not. Unprinted decisions,
available only in electronic or manuscript form, may well be those whose
inclusion is most helpful to the court.

31. Brett M. Kavanaugh, Esquire
2727 29th Street, N.W. #134
Washington, D.C. 20008

Mr. Kavanaugh believes that the rule should require, or at least encourage,
monospaced typeface. At a minimum, he states, themrule should not state a
preference for proportionately spaced typeface.

Mr. Kavanaugh further suggests that if proportionately spaced typeface is
to be allowed, the rule should require a 14 or 15 point type.

Mr. Kavanaugh suggests that the rule should prohibit double-sided briefs
except for "printed" briefs.

With regard to the requirement that a brief be bound so that it lies flat
when open, Mr. Kavanaugh suggests that the rule require spiral binding for
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all 8-1/2 by 11-inch briefs.

32. Mr. Kevin M. Kelly
1800 Avenue of the Stars
Suite 500
Los Angeles, California 90067 C

Mr. Kelly objects to double-sided printing of briefs. He also objects to the
use of 12 point proportional type. He finds 12 point type difficult to read K
especially if certain small fonts (such as CG Times) are used. He
recommends use of 14 or 15 point proportional typeface but would favor
stating a preference for monospaced type. ,

33. Kelly M. Klaus, Esquire
Wilson Sonsini Goodrich & Rosati
650 Page Miil Road L
Palo Alto, California 94304-1050

As a general matter Mr. Klaus questions the need to amend Rule 32. She
believes that the existing rule has the virtues of brevity and flexibility and rn
that the proposed rule is unduly complex and will result in an increase in Li
motions to strike portions of brief that allegedly fail to comply with the
rule. Specifically, with regard to double-sided briefs, Ms. Klaus notes that K
even though the rule required that counsel's finished product be legible,
that highlighting and notetaking on the brief by judges and law clerks will
likely bleed through the paper causing legibility problems. Ms. Klaus also C

objects to the preference for proportionately spaced typeface. She suggests K
that monospaced type be preferred or even required and that the rule
specify a maximum of 10 characters per inch rather than 11.

34. Associate Professor Michael S. Knoll
The Law Center -
University of Southern California L
University Park
Los Angeles, California 90089.0071 FT
Professor Knoll suggests that the rule should omit the preference for
proportional type and encourage the use of monospaced type because it is K
easier to read. He also believes that lawyers could abuse the 12 point L
proportional font option and attempt to press more words into their
documents using the safe harbor provisions in (a)(6)(A). If proportional [
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type is permitted, he believes the rule should require 14 or 15 point type.
He also objects to double-sided briefs.

35. Stephen A. Kroft, Esquire
McDermott, Will & Emery
2049 Century Park East
Los Angeles, California 90067-3208

Mr. Kroft does not believe that the proposed amendments will materially
improve the legibility of appellate briefs but that the amendments may
create unnecessary difficulties. He favors monospaced type, specifically
courier pica (10 characters per inch) because he finds it easier to read. He
states that 12 point proportional type is not only more difficult to read, but
it results in many more than 280 words per page. He would prefer 40 page
briefs in courier pica type rather than 35 page briefs in 12 point
proportional type. If proportional type is to be encouraged, he suggests
that it be no smaller than 15 point type. He does not favor double-sided
printing.

36. Honorable Pierre N. Leval
United States Circuit Judge
United States Courthouse
Foley Square
New York, New York 10007

Judge Leval notes that word counts may be impractical for pro se litigants
proceeding in forma pauperis. He believes that pro se litigants proceeding
in forma pauperis should be exempted from the word count and be subject,
instead, to page limits.

37. Los Angeles Chapter of the Federal Bar Association
Section on Appellate Practice

The section endorses the work and comments of the Ninth Circuit Advisory
Committee on Rules of Practice. The section also urges that the rule
provide guidance as to the criteria by which "words" will be defined for
purposes of applying the word count limitation. The section suggests that
citations (including parallel citations and citations to the record) be
counted as a single word.
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38. Los Angeles County Bar Association
Appellate Courts Committee
617 South Olive Street rn
Los Angeles, California 90014-1605 FJ
The Appellate Courts Committee of the Los Angeles County Bar 7
Association agrees that the word count approach will greatly further the a
purposes of the rule. The committee states that use of a word count will
level the playing field and eliminate the "cheating" now possible by playing
font and spacing games. The committee is concerned, however, about the 7
number of words and the ways a word is counted. The committee
recommends that the count be raised to 14,000 and 7,000 (from 12,500 and C
6,250). The committee also recommends that the rule define a 'word" so
that practitioners will know how to count a "word." The committee also
suggests that all requirements pertaining to one format category of brief C
should be contained under a single heading rather than requiring the A
reader to jump from subsection to subsection to find all applicable
requirements. 7
The committee offers the following suggestions:
a. Double-sided reproduction should be encouraged but heavier weight C

paper should be required to avoid bleed-through.
b. The rule might have an appendix that provides samples of approved

typefaces, samples of approved type sizes, and a chart summarizing F
all of the various requirements.

c. The rule might specify a standardized format for brief covers, z
including a list of all required information and the order in which it L
is to be displayed. The methods, manner and style of page
numbering should be specified. It might be helpful to prescribe a 7
standardized set of titles for various briefs. L;

d. The margins should be the same regardless'of style of typeface.
e. Pamphlet-sized briefs can be eliminated. fm
f. Additional format and style parameters might be set forth as L

"preferred."
g. A single rule should be used to define the format of all papers

rather than having separate rules for briefs, motions, etc. L
h. Type size and line spacing -of footnotes should be the same as the

text. ,
144L
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39. Honorable J. Michael Luttig
United States Circuit Judge

United States Court of Appeals for

the Fourth Circuit

' Judge Luttig opposes the use of proportional typeface in briefs; he also

i opposes double-sided briefs. If the rule allows proportional type, he

recommends that it require either 14 or 15 point type. He also states that

for monospaced type, the standard should be 10 characters per inch.

40. Gordon MacDougall, Esquire

1025 Connecticut Avenue, N.W.

Washington, D.C. 20036

Mr. MacDougall states that Rule 32 should stay "as is."' He states that the

proposal eliminates the use of a typewriter. He suggests that a resolution

of 300 dots is not needed in a national rule. He states that a national rule

in inappropriate on the matter of two-sided briefs. He opposes the

preference for proportionately spaced typeface. He would not change the

margins. He states thatfthe elimination of the 50 page rule would work a

V hardship on those required to count words or else be confined to 40 pages.

He opposes the'requirements that the case number be positioned at the

top-of the cover and that counsel's telephone numbers appear on the cover.

He also opposes the "lie flat" requirement for binding briefs and

appendices.

4'. Honorable J. Daniel Mahoney
United States Circuit Judge
55 Red Bush Lane

L Milford, Connecticut 06460

Judge Mahoney finds monospaced type easier to read than proportionately

L spaced typeface. He suggested that proportional typeface should be 14 or

15 point and that monospaced type should be no more than 10 characters

r per inch. Judge Mahoney opposes double-sided printing of briefs.

IL
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42. Honorable H. Robert Mayer
United States Circuit Judge
United States Court of Appeals for

the Federal Circuit
Washington, D.C. 20439

Judge Mayer opposes double-sided printing. He also objects to thepreference for proportionately spaced typefaces and would change thedefinition of monospaced typeface to specify no more than 10 characters Kper inch. Judge Mayer also suggests that proportionately spaced typeface Lshould be at least 14 point.

43. State Bar of Michigan 
LUnited States Courts Committee

Richard Bisio
Honigman Miller Schwartz and Cohn
2290 First National Building
Detroit, Michigan 48226-3583.

LThe United States Courts Committee of the State Bar of Michigan opposesthe detailed regulation of brief format in the proposed amendments. The Vcommittee proposes that the first paragraph of present Rule 32(a) beretained with a modification specifying a minimum type size and that thecurrent page limits of Rule 28(g) be retained (a redraft is provided). Thecommittee believes that the increased time and expense of compliance withand enforcement of the detailed provisions in the proposed amendmentswill outweigh the marginal increase in readability or any other advantages.The committee also suggests that paragraph 32(a)(7) of the proposed rulebe modified to permit use in an appendix of copies of electronically Vretrieved opinions when they are not readily available from other sources.
44. Kathleen L. Millian, Esquire HTerris, Pravlik & Wagner

1121 12th Street, N.W.
Washington, D.C. 20005-4632

Ms. Millian requests that the Committee consider allowing submissions onnon-white recycled paper. Rule 32(a) states that all briefs must be Ksubmitted on white paper. Ms. Millian notes that recycled paper with ahigh content of post-consumer waste is usually gray-tone or off-white andrequests that the rule be amended to allow non-white recycled paper. She V
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states that the fact that the paper is' not white does not affect its durability
or readability.

L 45. John S. Moore, Esquire
Valikanje, Moore & Shore, Inc., ].S.
405 East Lincoln Avenue
P.O. Box C2550
Yakima, Washington 98907

Mr. Moore disapproves of the changes in Rule 28 and 32. He states that it
"[w]ill take a specialist to spend ti me to make certain that compliance hasK been achieved."

46. Jesse A. Moorman, Esquire
Wood & Moorman
808 North Spring Street, Suite 614
Los Angeles, California 90012

Mr. Moorman says that the definition of "proportionately spaced typeface"
is not clear and that using the tern "advance width" may not even follow
the conventions of the typesetting community. He also comments that the
omission of 'Times Roman" or 'Tines New Roman" from the examples
may be confusing because they are widely available in Windows.

Mr. Moorman likes the idea of a brief "lying flat" but wants more guidance
as to what is acceptable.

47. National Association of Criminal .'Defense Lawyers
1627 K Street, N.W.
Washington, D.- C. 20006

The association makes a number of comments.
L a. It appreciates the simple yet flexible manner in which the rule

would accommodate both proportional and monospaced typefaces,
by adjusting margin width. It also appreciates the receding on theL question of single-spaced footnotes and headings.

b. The association supports the abolition of Rule 28(g) and in
particular its local option provision but notes that the committeeL note should make it clear t at local options would be invalid under
the revised rule.

c. The association supports the change to a word count but opposes

1 7
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the reduction in brief length that results from the 12,500 word
limitation (at 280 words per page, 45 pages) and the 40 page safe
harbor length. The association opposes the reduction. The
association "emphatically" urges the committee to add 10% to each
of the proposed word counts and safe harbor page counts.

d. The association finds the certification of compliance "demeaning
overkill." ,

e. The association supports the provision permitting a petition for
rehearing or suggestion for rehearing in banc to be produced with
simple binding and without, a cover. l l

48. Honorable David A. Nelson
United States Circuit Judge
Potter Stewart U.S. Courthouse
100 E. 5th Street
Cincinnati Ohio 45202-3988

Judge Nelson opposes double-sided briefs and suggests that if the issue is
addressed at all that the rule state that the use of both sides is not
encouraged. He thinks that 12 point proportionately spaced typeface is too 7
small for the safe harbor. He also opposes the word-count provisions
because not all lawyers have equipment capable of performing automatic
word counts.

49. Honorable Dorothy W. Nelson
United States Circuit Judge
125 South Grand Avenue, Suite 303 F
Pasadena, California 91105

Judge Nelson objects to the use of proportionately spaced typeface and to
suggests that its use be prohibited. If it is permitted, she suggests that at
least 14, and preferable 15, point type be required. She notes that 12 point
type typically produces between 400 and 450 words per page, far more than
the 280 words per page permitted under the rule. Judge Nelson also
objects to double-sided briefs.
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at, 50. Honorable Thomas G. Nelson
United States Circuit Judge
Post Office Box 1339EL 304 North Eighth Street
Boise, Idaho 83701-1339

fr
L Judge Nelson suggests that Rule 32 should require monospaced typeface

and since 10 characters per inch is most commonly used, the rules should
use 10 rather than 11. If monospaced typeface is not required, Judge
Nelson suggests that the rule should express' a preference for monospaced
typeface.

Judge Nelson does not believe that the word limit will protect the'
readability of a brief. He suggests discarding the word limit and tightening

K the safe harbor provisions and using them as the standards for brief
preparation. He suggests limiting the allowable line per page' on an 8-1/2
by 11-inch page, having no footnotes, to 28 lines. Footnotes should be

[a double-spaced and in the same typeface as the body of the brief. 'He
believes that, if footnotes cannot be used as a length extender, their use
will decline. If double-spaced footnotes are unacceptable, he suggests that
footnotes be limited to an average of three lines per page, or 105 lines in ae35-page brief. If proportionately spaced typeface is permitted, theEl minimum size should be 15 point.

In additional, Judge Nelson suggests that the Committee limit a principal
brief to no more than 35 pages regardless of the typeface used and a reply
brief to 15 pages.

He objects to double-sided printing.

51. New Jersey State Bar Association -_--

One Constitution Square
New Brunswick, New Jersey 08901-1500

The association opposes the word-count approach because it may' be more
difficult for practitioners to follow and particularly difficult for pro se
litigants and others without sophisticated word processing programs. InE light of typeface and margin requirements, the association believes that

L page limits can be used.

Lf.
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52. Ninth Circuit Senior Advisory Board. LJ
comments forwarded by Mr. Mark Mendenhall
Assistant Circuit Executive F
United States Courts for the Ninth Circuit LI
121 Spear Street, Suite 204
Post Office Box 193846
San Francisco, California 94119-3846

The Senior Advisory Board is a body of distinguished, experienced senior
counsel who provide advice and guidance to the Ninth Circuit Judicial
Council and the Ninth Circuit Judicial Conference. The board opposes the
proposed amendments for several reasons. The board does not believe C
that the amendment will help the courts or save them time. The board
suggests that the proposed amendments violate the following general
principles about rulemadking: appellate rules should provide general
guidance and direction to assist the lawyers and the courts and should not
be rigid or tied to a particular state of technology; rules should not prohibit ,
accommodation to loca, needs land conditions, nor should national rules
attempt to micromanage regional court operations. Specifically, the board L
states that specfig computer,,printer resolution, limiting the length of a
brief toga specified number of words, iand ,specifying typeface and spacing
are too ngid for a national rule. The board believes that the rule makes
an arbitrary 40% reduction in the maximum brief length (from 50 to 30
pages) and questions whether the committee had adequate information
upon which to base the change.. If, 30 pages is inadequate to provide the
judges with sufficient information, the board believes that the limitation
may delay the decisionmaking process.

53. Honorable John T. Noonan, Jr.
United States Circuit Judge
121 Spear Street
P.O. Box 193939 Cl
San Francisco, California 94119-3939 L

Judge Noonan objects to double-sided printing of briefs. 7

E
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54. Associate Professor Julie Rose O'Sullivan
Georgetown University Law Center
600 New Jersey Avenue, N.W.
Washington, D.C. 20001-2075

She believes that the rule should prohibit the use of proportional type but
that if it is permitted, the rule should require 14 or 15 point type. She also
objects to double-sided briefs.

55. Mr. Patrick D. Otto
Mohave Community College
1971 Jagerson Avenue
Kingman, Arizona 86401

Mr. Otto agrees with the proposed amendments.

56. Public Citizen Litigation Group
2000 P Street, N.W., Suite 700
Washington, D.C. 20036

Public Citizen has a number of comments on the proposed amendments.
a. As to 32(a)(2)(A), the terms "roman style" or "text" style should be

explained either in the rule or the note.
b. As to 32(a)(4), the rule should not forbid use of bold type for

emphasis.
c. As to 32(a)(6), Public Citizen in not averse to the use of a word

limit rather than a page limit if the committee is determined to "fix"
this "problem" although they state that lawyers will find ways to
stretch a word limit. Public Citizen "object[s] strenuously," however,
to the "substantial cut in the permissible length of briefs." With 280
words per page, the maxnimum size-of a principal brief would be 44-
1/2 pages. Examining several briefs containing fewer than 90% of
the applicable page limits (on the assumption that none of such
briefs would have been manipulated to comply with length
limitations), Public Citizen found that no brief averaged as few as
250 words per page. The average ranged from a low of 254 words
per page to a high of 278 words per page. Public Citizen also
contended that their briefs tend to use fewer footnotes and fewer
blocked quotations than seems to be the norm. Others of their
br efs had an average number of word per page as high as 305 or
7 311.
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In light of recent amendments to FRAP requiring a statement of
subject matter and appellate jurisdiction and a statement of standard
of review, and in light of the growth in the complexity of federal law 7
and the quantity of federal precedent. Public Citizen states that "it L
seems unfair to the litigants to require their counsel to write shorter
briefs." Public Citizen, suggests that the number of words per brief
and the average number of words, per page should be more, realistic
and should not effectively reduce "the existing length limitation.
Public Citizen supports the concept of a safe harbor but says the 30
page limit is too low. Public citizen suggests that 37 pages should
suffice for a principal brief and 18 pages for a reply.

57. Honorable Stephen Reinhardt ,
United States Circuit Judge
312 North Spring Street ,,
Los Angeles, California 90012 I

He objects to double-sided printing and the proposal concerning typeface.
He urges the committee to make the rule comprehensible to those without
a great deal of technical expertise and to avoid excessive detail and a
hypertechnical rule.

58. Robert H. Rotstein, Esquire
McDermott, Will & Emery L
2049 Century Park East
Los Angeles, California 90067-3208 K
Mr. Rotstein believes that the use of proportionately spaced typeface is
"detrimental to effective appellate advocacy and decision making because 7
the briefs are too difficult to read, especially in 12 point type. He urges LI
the committee to require "ten pitch pica-monospaced-typeface" in appellate
briefs. In the alternative he suggests proportionately spaced typeface in at
least 14 point type. Mr. Rotstein also opposes double-sided printing. 1

59. K John Shaffer, Esquire
Stutman, Treister & Glatt Li
3699 Wilshire Boulevard
Suite 900
Los Angeles, California 90010-2739

His principal objection is to the complexity of the proposed rule. He K
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suggests that the rule should simply require monospaced type with 10
characters per inch. He also objects to permitting double-sided briefs.

60. Lawrence J. Siskind, Esquire
Cooper, White & Cooper
201 California Street
Seventeenth Floor
San Francisco, California 94111

Mr. Siskind objects to double-sided briefs. He also dislikes the preference
for proportionately spaced typeface because he believes it is harder to
read. He would prefer that the rule state a preference for monospaced
typeface but would be satisfied if the rule omitted a preference for either.
He believes that the minimum acceptable size for proportional type should
be 14 point.

61. Diane M. Stahle, Esquire
Davis, Hockenberg, Wine, Brown, Koehn & Shors, P.C.
The Financial Center
666 Walnut Street, Suite 2500
Des Moines, Iowa 50309-3993

Ms. Stahle favors limiting brief by number of words rather than the
number of pages but states that it is unclear whether headings are included
in the word count. If headings are to be counted, she suggests changing
the language in paragraph (a)(6) -- lines 104-107 -- to read: "and in either
case there must be on average no more than 280 words per page including
headings, footnotes and quotations."

62. Honorable Walter K. Stapleton
United States Circuit Judge
Federal Building, 844 King Street
Wilmington, Delaware 19801

Judge Stapleton opposes the provision permitting text on both sides of each
page. He believes that any environmental savings would be offset by the
use of heavier paper made necessary to render the brief legible.
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63. Marc D. Stern & Denise Simmonds
American Jewish Congress
Stephen Wise Congress House
15 East 84th Street
New York, New York 10028-0458

Mr. Stern and Ms. Simmonds approve of the proposed revision believing
"that it accurately reflects the current technology widely used in the
preparation of appellate briefs. They suggest that the rule should be a
"mandatory and inflexible national requirement" and that local departures
should be forbidden.

64. Honorable Richard R. Suhrheinrich L
United States Circuit Judge
United States Post Office and 7

Federal Building
315 West Allegan, Room 241
Lansing, Michigan 48933 L

Judge Suhrheinrich objects to printing briefs on both sides of the page and
use of proportionately spaced type at less than 14 point. He also believes K
that the rule makes life difficult for a person using a typewriter. Word
counts are difficult for a typewriter user. He suggests, at a minimum, that
the rule allow monospaced type of 10 characters per inch, rather than 11, K
because 10 is standard on typewriters.

65. Honorable Stephen S. Trott
United States Circuit Judge
Room 666
United States Court Building K
Boise, Idaho 83724

Judge Trott urges to the committee to be concerned about ease of reading
and suggests that proportionately spaced typeface be 14 or 15 point type.
Judge Trott also believes that most of the proposed rule is too technical to
be readily understood.

1-
t
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Liz 66. Professor Eugene Volokh
School of Law
University of California, Los Angeles
405 Hilgard Avenue
Los Angeles, California 90024-1476

Professor Volokh objects to double-sided printing of briefs. The bleed-
through from two-sided printing will make briefs much harder to read but
the even greater problem will be the bleed-through from highlighting and
notes made by the reader of the briefs. Because heavier paper wil be
iused to avoid the foregoing problems, there will be little, if any,
environmental savings.

67. Honorable J. Clifford WallaceL Chief Judge, United States Court of Appeals
United States Courthouse7 San Diego, California 92101-8918

Chief Judge Wallace states that the Ninth Circuit Court of Appeals'
Executive Committee endorses, in principle, the comments submitted by
the Ninth Circuit Advisory Committee on Rules of Practice and Procedure.

68. Leslie R. Weatherhead
L Witherspoon, Kelley, Davenport & Toole

422 West Riverside, Suite 1100
Spokane, Washington 99201-0390

Ms. Weatherhead opposes use of a word count to limit the length of a
Fit brief. She suggests that a better solution would be to sanction those

lawyers who chisel on brief length limits by fudging the margins, typefaces,
etc.

Ms. Weatherhead suggests that the rule should direct parties to attempt to
produce a joint appendix "subject to the right of any party to supplement
the joint appendix with whatever materials were overlooked or become
necessary as the case develops in the briefing."
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69. Honorable Charles E. Wiggins
United States Circuit Judge
50 West Liberty Street, Suite 950
Reno, Nevada 89501

Judge Wiggins has diabetes related vision problems. He requests that: the
total pages be limited; margins be reasonable; the number of lines of text
per page be limited; that all type (including that used for footnotes) be of a
size and type style that is reasonable (he needs 14 or 15 point type to be
able ,to read). He also encourages the committee to print, in the rule, an
example of the required size and style of type. He further encourages
requiring counsel to submit at least one 'floppy disc" so that many judge who 7
needs to do so may project the brief on a computer screen in a much l
larger version than the authorized type size. -
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DRAFT
MINUTES OF THE MEETING

OF THE ADVISORY COMMITTEE ON APPELLATE RULES
APRIL 17 & 18, 1995

Judge James K Logan called the meeting to order at 8:30 am. in the Ritz-
Carlton Hotel in Pasadena, California. In addition to Judge Logan, the
Committee Chair, the following Committee members were present: Chief Justice
Pascal Calogero, Judge Will L Garwood, Judge Alex Kozinski, Mr. Michael
Meehan, Mr. Luther Munford, Mr. John Charles Thomas, and Judge Stephen
Williams. Mr. Robert Kopp attended the meeting on behalf of Solicitor General
Days. Judge Alicemarie Stotler, the Chair of the Standing Rules Committee
attended. Mr. Robert Hoecker, the Circuit Executive for the Tenth Circuit and
that circuit's former clerk, and Ms. Cathy A. Catterson, the Clerk of the Ninth
Circuit, attended on behalf of the clerks. Professor Carol Mooney, the Reporter
for the Advisory Committee was present. Mr. Peter McCabe, the Secretary, and
Mr. John Rabiej, the Chief of the Rules Committee Support Office were present
along with Ms. Judith McKenna of the Federal Judicial Center, and Mr. Joseph
Spaniol, consultant.

Judge Logan began by introducing the new member, Chief Justice Pascal
Calogero of the Louisiana Supreme Court. Judge Logan welcomed Chief Justice
Calogero to the Committee and introduced the other members of the Committee.

The minutes of the October 1994 meeting were approved as submitted.

Mr. Munford pointed out that the minutes state that the subcommittee on
FE sanctions should prepare a report for the fall 1995 meeting. Because Mr.

Munford is the sole remaining member on that subcommittee, he requested thatL Judge Logan appoint additional members, especially a judicial member, to the
subcommittee. Judge Logan asked Professor Mooney to work with Mr. Munford
but promised to appoint at least one additional member.

Mr. Rabiej reported that the Supreme Court was still considering the rule
amendments approved by the Judicial Conference last September. Mr. Rabiej
stated that the Supreme Court decided to change 'must' back to "shall" in all the
rules under consideration so that the language of the rules would be uniform.
Whether a consistent use of "must" would be acceptable to the Court remains
uncertain. Having changed "must" back to "shall," the Supreme Court planned to
send the rule amendments to Congress by May 1.

L RULES PUBLISHED SEPTEMBER 1.1994

L Judge Logan asked the Committee to turn its attention to the rules that
had been published for comment on September 1, 1994. The comment period
closed on February 28, 1995. Judge Logan stated that the Advisory Committee's



task was to consider all the comments and decide whether to amend the published

rules.

Rule 21 - Mandamus1E

The published amendments provide that the trial judge is not named in a

petition for mandamus and is not treated as a respondent. The judge is permitted l

to appear to oppose issuance of the writ only if the court of appeals orders the

judge to do so. The proposed amendments also permit a court of appeals to

invite an amicus curiae to respond to a petition. The only issue that had been L
controversial among the Committee members was whether a trial judge should 7

have the right to resp to to a petition for mandamus. Some members of the
Advisory Committee, as well as some members of the Standing Committee,
believe that a judge should have the right to resnd. .

The reporter summarized the post-publication changes that she suggested
in her redraft. First, the draft was amended to state directly that a trial judge may

not respond unless requested to do so by the court of appeals. In Whe published
rule the judge's inability to participate without court of appeals authorization was

implicit but not stated directly except in the Committee Note. Second, the redraft

authorizes a court of appeals to "invite" thejudges participation as well as order

it. The only other changes suggested were stylistic.

A motion to adopt the redraft was made and seconded. The motion
passed by a vote of 7 to 2.

In a recent circuit court proceeding one of the parties asked the trial judge'

to write to the court of appeals concerning the proceeding. An opposing party

pointed out that the judge's letter was not a pleading to which the party could Li
respond. The redraft permits a court of appeals to 'invite" the trial judge to

respond to a petition for mandamus. When extending such an invitation, a court

of appeals may also authorize the opposing party to respond.

One member expressed agreement with the decision to delete the trial H
judge as a party, but wanted the judge to have notice of the proceeding. Another

member responded that the philosophy of the published rule is that the trial judge L

is no longer the respondent. The focus is shifted to the real parties in interest. p
Judge Logan agreed that the rule should ensure that notice of a mandamus

petition is given to the trial judge. He suggested that language might be added at [7

line 84 of the redraft Lines 71-72 permit a court to deny a petition without an K
answer, but lines 72-74 state that in all other instances the respondent must be
ordered to answer. Lines 82-84 require the clerk to serve a notice to respond on

all persons directed to answer. Judge Logan suggested that a trial court does not
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need notice of a petition if the court of appeals denies it without ordering any
response. Therefore, he suggested that line 84 could require service on the trial
judge only when there is an order to respond. Since the majority of mandamus
petitions are disposed of without requiring a response, some members of the
Committee supported this suggestion on the assumption that the trial judge need
not be concerned about such petitions.

Other members of the Committee disagreed. They said that if a judge is to
be given notice, it would be simpler and more efficient if the notice is given at the
inception of the proceeding and in all cases. Therefore, it was agreed to amend
line 15 so that notification is given to the judge when the petition is filed. In
order to be consistent with the fac that the judge is not treated as a respondent,
the Committee decided to require that a copy of the petition be sent to the clerk
of the trial court rather than directly to the judge.

A motion was made and seconded to amend line 15 to include a new
I sentence as follows: 'The party shall also file a copy with the clerk of the trial

court." The motion passed with 8 members voting in favor of it, none in
opposition, and I abstention.

Judge Stotler asked whether the language at lines 78-81 of the redraft
would permit a trial judge who had received notice of the proceeding to request

r permission to participate. A trial judge may have information that should be
L brought to the courts attention and the judge may want to seek permission to do

so. The Committee consensus was that the language would permit a trial judge to
E request authorization to respond to a petition.

The newly approved amendment requires a petitioner to file a copy of a
petition for mandamus with the trial court. Filing a copy of the petition with the
trial court clerk will result in the docketing of the petition. The Committee
considered whether it should require the court of appeals to send a copy of its
order disposing of the petition to the trial court. Some members of the
Committee believe that it is unnecessary to do anything other than notify the trial

r judge of the commencement of the proceeding. If the court of appeals orders the
bK trial court to do something, a the trial court will receive notice of that order. In

other instances,. notice is unnecessary. The majority of the Committee, however,
believe it better to ensure that the trial court has notice of both the beginning andL - ending of a mandamus proceeding. A motion was made and seconded to add a
new paragraph (7) after line, 97. The new paragraph would say: Mhe circuit

F" 1clerk shall send a copy of the final disposition to the clerk of the trial court." The
motion passed by a vote df i7 to 2.

The numbered paragraphs of subdivision (b) were also rearranged. A
L motion was made and seconded to move paragraph (2) of the draft below
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paragraphs (3) and (4). The motion passed with 6 voting in favor of it, no one
opposing it, and 3 abstentions.

Rules 25 and 26 - Filing and Service
ij

The published amendments to Rule 25 provide that in order to file a brief
or appendix using the mailbox rule, the brief or appendix must be mailed by First-
Class Mail or delivered to a "reliable commercial carrier." The amendments also [
require a certificate stating that the document was mailed or delivered!,to the
carrier on or before the last day for filing. Subdivision (c) is ,amended, to permit
service on other parties by a "reliable commercial carrier." Amended subdivision H
(c) further provides that whenever feasible, servie on other partiesshall be by a
manner at least as expeditious as ,the m ner of fiing

The published amendment to Rule 26 gives a party who must respond
within a specified time after service of a document 3 additional days to respond '
when service is by 'reliable commercial carrier," just as a party has a 3-day L
extension when service is by "mail.'

Some of the commentators suggested that the rules need not permit the LJ
use of commercial carriers. As a preliminary matter Judge Logan asked whether
there was any sentiment on the Committee to prescind from the possible use of
commercial carriers. Only one member spoke in favor of omitting use of
commercial carriers. * ~~~~~~~~~~~~~~~~~~~~~~71

A member of the Committee noted that one of the commentators
suggested that there should be a specific preemption of local rules. Because that
suggestion is not specific to Rule 25, the member asked that it be discussed at a E
later time.

One of the commentators on Rule 26 stated that the proposed amendment [7
highlights the fact that there is no clear dividing line between personal service and
other kinds of service. If a messenger service can be used to make personal
service on a party residing in the same city as the person making service, it is, not
clear that using a private courier service to make service on a party residing in
another city is not personal, especially if the carrier leaves the document with a 7
'clerk or other responsible person." Yet the proposed Rule 26(c) gives a 3-day L
extension when service is by reliable commercial carrier, but not when it is
personal To the extent that it is unclear whether service is personal or, by
commercial carrier, it is unclear whether the 3-day extension is applicable or not.

-One possible solution would be to require use of next-day service and to
provide only a one-day extension when commercial carriers are used. Then in the
ordinary course of events there would be no confusion. Personal service is
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L complete upon delivery, but service by commercial carrier is complete upon
delivery to the carrier. If the carrier makes delivery the next day, it would beL pragmatically irrelevant to the recipient whether service was personal or by
commercial carrier; the time for response would (as a practical matter) be
counted from the day of receipt. One problem with that approach is that the
United States Postal Service also provides next-day service and service in that
manner should be treated like next-day service provided by a commercial carrier.
Another problem is that there are places in the nnth circuit where next-day
service is not available.

A motion was made and ,secondedi to ad,,,pt yet another approach - to
eliminate subdivision (c) and any extension of tie.mEli'minating the extension
following service by mail might provide an incentiveto use more expeditious
forms of service. If a paper is served" by mail and takes several days to arrive and

L the response time is computed from the date of service, it is likely that a motion
to extend the response time will be made and, granted., jTo avoid such a delay, the
serving party has an incentive to personally serve the paper or to use expedited

K commercial or postaldelivery. The motion failed by a, vote' of 3 in favor and 6 in
opposition.

Another possible solution was considered - to provide the,3-day extension
whenever a document isi not delivered to the party being served on the same day
that it is "served. The 3-day extension was created because service by mail is

L complete on the date of mailing. Since the party being servedby mail does not
receive the paper on that date, an extension is provided. Making the extension
available whenever the party does not receive the document on the date it is
served achieves the original objective and avoids the confusion arising from the
need to know the type of service.

k- A motion was made and seconded to adopt that approach. The motion
was to amend Rule 26(c) to state that when a party must act within a "prescribed
period after service of a paper upon that party, unless the paper is, delivered on or
before the date of service stated in the proof or acknowledgement of servie"
three days ate added to the prescribed period. Since the party being served will

L receive a copy f the proof of service which states the date and manner of service
K and the t will know when he or she receives the document, the party should

have no dfculty, cnowing whether he or she has the benefit of the 3-day
L extension.

The'discussion made it clear that the rule should not tie the extension
to wheeler or not the paper is delivered on or before the day it is "filed." A
paper irnay be 'served' before it is filed, as when a paper is mailed to the court for
filing and hand-delivered to opposing counsel on the day of mailing. The party
being served would not know the filing date and would need to contact the court
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to ascertain that date.

The motion passed by a vote of 8 to L

Lines 8 through 10 of the redraft addressed another problem raised by the
comments. The problem is whether the 3-day extension provided by subdivision
(c) is itself a period of less than 7 days for purposes of subdivision (a). In other
words, if the, time' for responding after service is 30 days and service is by-mail,
does the party served by mail have 33 days in which to respond, or 30 days plus 3
days; and as to the latter 3 days, do weekends and holidays count? Assume that
an appellant'lserves its princpal brief b il on a Wednesday. If the appellee's
brief is due 33 days later, it is due ion Mody.' d however, the plee's brie is
due 30 days laterpls a separate 3-d pniod cause of the mailing and if teee
separate 13 day period is orned by 26(a) the appellee's brief is due Wednsday
(30 days ends onriday, then the additioial 3-,ay period is computed' excludingL
weekend days). On the' baisr ofsa c .ircust ce constuing the parallel
civil rule, Fed& R CLv. P. the Cmmitee decided that the day extension
should mean 3 cadar days so ihat w d hd e coun ted.
motion was made and seconded to adot te of the suggestion byit to
do so by omitting the sentence at lines,810 of the redraft nd inserting the word
"calendar" before three word "dy" onine 5. el ie moon pad by a vte of 6 to
3. The consensus was that tie come eNdte shio ld beamended'to expin
that the insertioof "calenda days is eed to lf the ai of the 3 L
day extension wit subdivision(a.i'

Having completed its discussion of Rule 26, the Committee returned to
Rule 25.

The published rule made the mailbox rule applicable when a brief or
appendix is mailed on or before the last day for filing by First-Class MaiL In
order to permit the use of Express Mail or Priority- Mail, language was'added that 7
makes the mailbox rule applicable not only to First-Class Mail but als to any
other "class of mail that is at least as expeditious." The Committee did not want
to require use of Express or Priority Mail but did not want to preclude their use.

L
Several commentators opposed the provision requiring that when feasible

service should be accomplished in as expeditious a manner as the manner used to
file the paper with the court. Ai equal number of commentators expressed
support for the change. The purpose of the change was to preclude a party from
using an overnight courier to file with the court but serving opposing parties by
some significantly slower method, sometimes in an obvious effort to shorten the
response time available to -the party being served. Thist is a special problem when
the time to respond runs from the- date of filing rather than the date of service.
The redraft eliminated the "when feasible" language and stated that "when
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reasonable considering such factors as distance and cost, service on a party must
be by a manner at least as expeditious as the manner used to file the paper with
the court."

One member stated that the standard, even in the redraft, is too vague.
He favored the approach suggested by one of the commentators that the
requirement of comparable service should "apply only when a document is hand-
delivered to a court for filing. Another member asked how the provision would
be enforced and suggested deleting the language from the rule and moving it to
the Committee Note. Another member indicated that he envisioned the provision
being invoked only when a party who had been the victim of "slow service' sought
an extension or there was an ar ent abut th' ti'eliness of a responsive

r document.

Another member favored the new language but suggested adding to it. He
suggested that one of the factors that should bear upon the reasonableness of
using comparable service is the immediacy of the relief requested. The method of
service is not nearly so critical with a brief, where the response time is relatively
long, as it is with a motion.

A motion was made and seconded to amend line 96 as follows:
"considering such factors as immediacy of therelief soug distance, and cost ... "
The motion passed by a vote of 8 to 1.

Four commentators said that using the term 'reliable commercial carrier"
was undesirable because disputes about 'reliability" are likely to arise. In
response to those commentators, and to coordinate with the amendments to Rule
26 regarding the 3-day extension of time, a motion was made to amend the

L./ language at lines 35 and 36 on page 46. The motion would make the, mailbox
rule applicable if' a brief or appendix is dispatched to the clerk on or before the
last day for filing "for delivery within 3 calendar days by a third-party commercial
carrier." The motion was seconded and unanimously approved. The reporter
was instructed to make any coordinating changes necessary, e.g., at lines ,96 and 97.

On page 50, the second sentence of the shaded material in the Comnittee
Note accompanying subdivision (c) was deleted upon motion and unanimous
approvaL.

The. Committee adjourned for lunch at 12:15 and reconvened at 1:30 p.m.
Upon reconvening, the Committee was joined by Bryan Garner, Esq., the
consultant to the Style Subcommittee of the Standing Committee, and by a visitor,
Miriam Krinsky of the United States Attorney's Office in Los Angeles.

Judge Logan asked Mr. Garner to review the changes to Rules 21, 25, and
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26, that were approved by the Committee during the morning session, and began
the afternoon session with discussion of Rule 27.

L.J

Rle 27 - Mtions r
Judge Logan asked the Reporter to explain the changes made in the

redraft. She noted that at page 95 lines 67 through 79 are new. These lines, like
the Department of Justice's original draft, expressly authorize inclusion of a
request for affirmative relief in a response to a',motion. The provision states that
the time for response to the, new request and for a reply to that response are
governed by the general rile. ''

The reporter further noted that at page 96 lines 107-109 are new. The rule
permits a court to act upon a motion for a procedural order without awaiting a
response from the opposing party. The published rule stated that if timely
opposition to a motion is filed after the motion is granted, the opposition does not
constitute a request to reconsider, vacate, or modify the, disposition. The new
language states that a motion requesting such relief must be filed. Althouigh that
was implicit in the published draft, the redraft makes it explict.

Two changes were made in the Committee Note in response to comments.
Paragraph (a) of Subdivision (a) permits a reply to a response and states that a
reply generally must not 'reargue propositions presented in the motion or present
matters that do not reply to the response.' The first addition to the Committee
Note recognizes that matters relevant to a motion sometime arise after the
motion is filed. The Note states that treatment of such matters in the reply is
appropriate even though strictly speaking it is not' in reply to the response.

As previously noted, subdivision (b) permits a court to dispose of a
procedural motion without awaiting a response from the opposing party. If the
party opposing the motion files the response shortly before the court issues its ?
order, the party may be uncertain whether the court considered the response
before issuing the order. It wotild be hlelpfu to the party deciding whether to
request reconsideration to know whether the court considered its response. The K
second addition to the Committee Note states that if a court has received and
considered the response before issuing'its order, it is desirable for the court to
indicate that it has done so. L

In keeping with the procedure followed in the morning, the changes in the
redraft were treated as having the status of a motion made and seconded. The
changes were approved by a vote of 7 in favor and none in opposition.

Two commentators said that the time periods for responding to a motion L
(7 days) and for replying to a response (3 days) are too short. One of those

8



commentators suggested providing longer response periods for "dispositive'
motions and retaining the shorter time periods for 'non-dispositive" motions. A
member of the Committee agreed that the time periods are too short for
substantive motions but because of the difficulty of distinguishing between
substantive/non-substantive or dispositive/non-dispositive motions, he rejected the
idea of different time periods depending upon the nature of the motion. He
suggested lengthening the time for the initial response to 10 days (page 94, line
53) and for the reply to 5 days (page 95, line 83).

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
Although some members of the Committee, favored different time periods

for substantive motions, the Committee decided that it would be better to have a
single set of time limitations; having different time limits depending upon the
nature of the motion would create difficulties for the clerk's office. It was further
noted that as to procedural orders, subdivision (b) permits the court to act prior
to receipt of a, response.. A motion was made and seconded to change the time
for an initial, response from 7 to 10 days. The motion passed by a Vote of 5 to 3.

A motion was then made and -seconded to change the time for filing a
reply from 3 to 5 days. That motion was approved by a vote of 8 to 1.

The following style changes were also approved:
1. On page 95, lines 68 and 71, the word 'request' was changed toL "motion.'
2. On page 96, line 90, the words "determination" was changed to

'disposition.'F 3. On page 97, lines 112-114, the words "request for relief that under
these rules may properly be sought by motion" were deleted and
replaced by the word "motion", and at lines 114-115, the words "a
single judge must" were deleted and replaced by the word "may".

4. On page 97, lines 118 through 122 were amended to change from
LW the passive to the active voice. At line 118, then words "only the

court may act on" were inserted after the word "at", and at line
119, the words "must be acted upon by the court" were deleted. . At

L line 120, the words "court may review the" were inserted after the
word 'The" and before the word "action". At lines 121-122, the
words "may be reviewed by the court" were stricken.

The Committee did not believe that republication would be necessary
because the post-publication changes, including the changes in time periods, were
not significant. The consensus was that all the suggested changes are logical
outgrowths of the published rule.

9



A~~~~~~~~~~~~~~

Stle Changes to Rules 21 and 26

Mr. Garner, having had the opportunity to review the changes approved
during the morning session, suggested the following stylistic changes, all of which
were approved. VI

1. Rule 21
a. At page 20, line 11, and page 24, line 88, the word "must" was

changed to "shallr in light of the Supreme Court's recent decision
regarding the rules before it. In contrast at page 24, line 95, and
page 25, line 111, the "must" was retained because ,shall" should be
used only when the subject of the sentence is the actor who has a
duty.

b. At page 21, lines 27 through 29 were combined as subparagraph (A)
and the words The petition must" were inserted at line 30 before
the word "state." Ati pagel 22,line 21, the words "The petition must"
were inserted before the word "include."

c. At page 24, line 87, the word "briefs was changed to "briefing" and
the Qword 'are" was changed to is".

2. Rule 26
a. At page 65 line 2, the word "Whenever" was changed to "When"; at

line 3, the words "do an" were omitted.
b. At page 65 the words "3 calendar days are added to the prescribed

period" were deleted from lines -5 and 6 and inserted in line- 4 after
the word "party."

Rule 28 - Dnefs

Rule 28 as published was amended to delete the page limitations for a
brief and to make the correct cross-reference in subdivision (h) to paragraphs in C

subdivision (a). The length limitations are being moved to Rule 32. The only
change made in the redraft as a result of the comments on the published
amendments was to note that subdivision (g) is reserved and to leave the current
labels on the remaining Rule 28 subdivisions. Those changes were approved by
the Committee unanimously.

Mr. Garner, however, suggested a number of style revisions in subdivision LJ
(h) all of which were approved. As amended, subdivision (h) reads as follows:

(h) Briefs in a _Gases Involving I Cross Lppeal& If a cross~appeal is LI
filed, the party who &A files a notice of appeal _firt, or if in the event that A
the notices are filed on the same day, the plaintiff in the proceeding below L
h shall-be deemed the appellant for the purposes of this rule and Rules 301,

10 ,
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-nd 31and 34 unless the parties zgre otherwise agree or the court
ekiewse orders otheiwis. The = ='s brief mus of the appellee shll
conform to the requirements of Ruk21 subdivisiens (a)(1)*} (6)-e-fthis
-rle with respect to the appellee's crosszappeal as well as respond to the
appellant's brief of the appe except that a statement of the case need
not be made unless the appellee is dissatisfied with the aplant's
statement of the

Rule 32- Form of Brefs and Other Papers

Judge Logan began the discussion of Rule 32 with the topics that drew the
most comment He asked the Committee to initially make substantive decisions
on the issues rather than deal with specific languge.

1. Double-sided printing

Thirty-one commentators opposed double-sided printing of a brief or
appendix. Judge Logan suggested that any reference to printing on both sides be
eliminated. A motion was made and seconded to eliminate the reference. TheL motion passed unanimously. A motion was then made to go one step further and
prohibit printing on both sides, at least for 8-1/2 by 11" briefs. That motion
passed by a vote of 7 to 1.

2. Proportional type

Nine commentators expressed opposition to the use of proportional type;
another 15 commentators would delete the preference for proportional type. A
motion was made and seconded to eliminate the preference for proportional type.

L. The motion passed unanimously. A motion was then made and seconded to
include a preference for monospaced type. The motion failed by a vote of 1 in
favor and 8 in opposition.

Twenty-seven commentators said that if proportional type is permitted it
should be required to be larger than 12 point. Most of the commentators said
that it should be at least 14 or 15 point. A motion was made and seconded that
the minimum size should be 14 point. Some members of the Committee believed
that the published rule may have been too subtle in using word limitations to both
eliminate the incentive to squeeze as much material as possible on a page and to
free practitioners to use the most attractive and most legible type. Yet other
members of the Committee believed the word limitation approach is sufficient

L and should be retained. They believed that the change to a pure word limit
would eliminate the incentive for game playing and the sole remaining incentive
would be to make a brief legible. Reference was made to the font samples
included in Judge Easterbrook's letter to the Committee. Some members of the
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Committee believed that a 14 point minimum would be too large in some fonts.
The motion to require a minimum of 14 points passed by a vote of 6 to 2.

3. -Monospaced type,

Nineteen commentators said that the monospaced type permitted under
the rule should have no more than 10 characters per inch, the equivalent of pica
type on a standard typewriter. The reason that the published rule states that the
monospaced type used cannot have more than I1 characters per inch (cpi) is that
some of the monospaced tpeces produced by computers that are labeled 10 cpi
actually produce slightly more than 10 cpi. A motion was made and seconded to
change to 10 cpi. The motion failed by a vote of 3 to 6. A motion was then
made and seconded to specify no more than 10-1/2 cpi. The motion was

approved. L
4. Length

Regarding the length limitation, twelve commentators opposed use of word
limitations (both total words per brief and average number of words per page);
one other opposed applying word limits to pro se litigants proceeding in fonna K
pauperis. Another five commentators implicitly rejected the word limitations by

saying that the rule should use page limits. A motion was made to use word
counts. The motion passed unanimously.

One commentator suggested that th-e word counts should be replaced by a
character count because a character count eliminates the variations resulting from Li

the different word counting methods used by software programs. Although
various word processing programs count words differently, a difference of 200 or
300 words per brief is insignificant compared to the variation possible under the L
current rule. No motion was made to use a character count.

fn
Having decided to retain word limits, Judge Logan asked whether the

limits should be increased. Seven commentators objected to the 12,500 word limit
in the published rule on the ground that it reduces the length below the C
traditional 50 page limit The commentators suggested increasing the total
number of words to 14,000 or 14,500. A motion was made and seconded to raise
the limit to 14,000 words. -

Some members of the Committee believed that even if 12,500 words is
shorter than the traditional 50 page brief in pica type, that 12,500 words is P
sufficient A local rule in the D.C Circuit limits a prncipal brief to 12,500 words
and that length seems sufficient Other members of the Committee were
concerned that some cases warrant a longer brief and that it is more of a problem L
to cut short helpful discussion than to have some briefs longer than need be. A
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longer, more complete brief can be of significant assistance to the court.

L The Committee examined some of the sample brief pages prepared by
Microsoft using proportional typefaces and complying with the 280 word per page
limit in the published rule. The pages were attractive and easily legible. If each

L page has no more than 280 words, a 50 page brief would have 14,000 words.
Although some members continued to support 12,500 as sufficient, it was argued
that it would be better to provide more leeway because of the variation in word
counting methods. HU

The motion to increase the word limit to 14,000 passed by a vote of 7 to 1.

The next issue considered was retention of the 280 words per page limit.
Retention was unanimously approved.

5. Certification of compliance & safe harbors

Three commentators objected to the requirement that a brief must include
a certification that it does not exceed either the total word count or the limit onL the average number of words per page. The commentators stated that the
requirement is demeaning. The Committee approved retention of the
requirement. The person preparing a brief has easy access to the information
through use of the computer equipment used to prepare the brief; the clerk's
office does not.

A certification of complianceiio-t requir-ed-ifthe-hief-falsin-the-safe- -- - -
harbor. The next issue considered was whether to retain the safe-harbor
provisions. If the safe-harbor provisions are generous enough, a person preparing
a brief using a typewriter will use the safe harbor and will not be forced to
manually coumt words in order to make certification.

Ms. Catterson, the Clerk of the Ninth Circuit, stated that her office had
flow-charted the operation of the published rule to indicate all the various
requirements and the things that would need to be checked by a deputy clerk, On
the basis of that exercise, she recommended that all briefs contain a certification
of compliance with the rule and indicate the method of compliance being used.

L The Committee first decided, by a vote of 7 to 1 with 1 abstention, to
delete the safe-harbor provisions for proportional type and retain a safe harbor
only for monospaced type.

The discussion then turned to the length of a monospaced brief permitted
under the safe-harbor provision. The published rule set the maximum length
under the safe harbor for a principal brief at 40 pages. A member of the
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Committee argued that it should be 50 pages. He argued that the primary
method of "cheating" under the current length limitation is the use of proportional
type; if the safe, harbor applies only to monospaced briefs (with a typeface
producing no more than 10-1/2 cpi), he asked why the length should be any less
than 50 pages. Another member responded that in addition to the use of small
proportional type, single-spaced footnotes and quotations are also used to pack,
more material into a brief., Mostmembers of the Committee agreed that the safe
harbor should be shorter than 50 pages. A motion was made to retain a 40 page
limit for the safe harbor. The motion passed by a vote of 6 to 3. .1

6. Inclusion in an appendix of electronically retrieved opinions p
Li

Seven commentators objected to that portion of the Committee Note
stating that decisions retrieved electronically from Lexis or Westlaw may not be
included in an appendix. If an opinion is unpublished or not yet published but
citation to it is permitted, inclusion of the opinion as retrieved from Lexis or
Westlaw may be the only pragmatic way to provide the court with a copy of the
opinion. Paragraph (a)(7) of the published rule said that an appendix may K
include a legible photocopy of any document found in the record or of a printed
court or agency decision. The language limiting inclusion to "printed" decisions
was the source of the objections.

One, member asked why a Rule 30 appendix would ever include copies of K
decisions in other cases. It was pointed out that although the classical appendix
contains only documents pertaining to the case being appealed, in some circuits it
is common practice for a lawyer who believes that he or she has found some new
authority relevant to the case to prepare, an appendix to the brief coniaining that
authority. A motion was made to delete the words,"or of a printed court or
agency decsiogi"lfrom paragraph (a)(7). JThe motion passedby a votei,of 8 to 1.
A further problem was, howeyer, noted. .,Even as to the decision being appealed,
it is far more convenient to have the published decision, if any, rather than the
typettnp desion. A motion was made ,to amend the Committee Note to state K
that if any opion that is included in the Iappendix has been published a copy of
the pubed4 decision should be provide d

7. ! '

Five commentators opposed having different margins depending upon - L
whether a brief is prepared with monospaced or proportional type. The draft rule
prescribed different margins because proportional type is easier to read if the line
length does not exceed 6 inches. Given the change to requiring a minimum of 14
point proportional type, a motion was made to have side margins of not less than
1 inch regardless of the type style used. The motion passed by a vote of 6 to 3. K
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8. Requiring a brief to lie flat when open

Four commentators opposed requiring a brief to lie flat when open. A
motion was made to eliminate that requirement. The motion, failed by a vote of 2
in favor, 6 opposed and 1 abstention. A motion was made to require a brief to lie
"reasonably" flat when open. The motion passed.

9. Pamphlet briefs

Given the infrequent use in the courts of appeals of pamphlet briefs, a
motion was made to simplify the rule by eliminating pamphlet briefs. The ninth
circuit eliminated pamphlet briefs because the circuit's rules committee believed
that a party submitting a pamphlet brief has an advantage. Some members of the
Advisory Committee concluded, on the same basis, that pamphlet briefs should be
encouraged; while other members of the Committee concluded that pamphlet
briefs should be prohibited because they can be used only by parties with
sufficient economic resources to pay for the printing. A motion to eliminate
pamphlet briefs passed by a vote of 7 to 2.

10. 300 dots per inch

Six commentators recommended deleting the requirement that briefs be
printed with a resolution of 300 dots per inch or more. The commentators stated

LJ athat the requirement is too technical and that requiring "legibility" is sufficient
A motion to eliminate the 300 dots per inch re uirement assed unanim
But the Committee favored inserting a statement in the Committee Note that

L would encourage the use of print with a resolution of 300 dots per inch or more.

11. Serifs, bold type, underlining, and italics

Several commentators objected to requiring type with serifs. A motion wasL made to eliminate that requirement. The motion passed by a vote of 5 in favor, 2
in opposition, and one abstention.

Other commentators objected to the prohibitions on use of bold type,
underlining, and italics. The objection was that the rule should not be concerned
with such technical matters and should leave such matters to the discretion of the
person preparing the brieL Mr. Garner pointed out that the misuse of bold type,
etc. is very distracting and should be controlled. A motion was made to eliminate
(a)(4) and (5). The motion passed by a vote of 6 to 3.

12. Preemption of local rules

L The question of whether Rule 32 should include a provision preempting all
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local rules dealing with brief length, printing and format was postponed until later
discussion. Rule 47 says that a local rule cannot be inconsistent with the national
rules. But a question remains with regard to local variations that are not squarely K
inconsistent with the national rule. For example, on the basis of the preceding
discussion, Rule 32 will permit both monospaced and proportional typefaces but
will not express a preference for either one. A local rule that expressed a
preference for monospaced type would not be inconsistent with the national rule.
Should the national rule, in the interest of nation-wide uniformity, prohibit any
such local rule? That question was postponed for later discussion because it has
broad-ranging impact. .

Given the breadth of the changes approved by the Committee, the sense of Li
the Committee was thatiRule 32 shold b republished for comment.

i18 The cbai thanked the Committee for its work on the rule and promised L
that he and the reporter would preparedl a new draft that evening for the
Committee's consideration the nx mo[ning.

i ~~~~~~~~~~~~~~~Li

The Committee adjourned for the evening at 5:15 pxL

The Committee reconvened at 8:30 am. on April 18.

The chair and reporter had prepared the following redraft of Rule 32 for
the Committee's consideration. .

Rule 32. Form of a Brief, the an Appendix8 and Qther Eapers

1 (a) Fonn of aBvieand Shea Append&x

2 X InGenwerl Brief;and f p Abri fmay be produced by

3 standard tpgrph printig r by ay dupltineSg or &n L
4 prfles which produees ny process that results in a clear black

5 image on white paper cluding typing.rintng, or photocopng

6 The paper must be opaque and unglazed. and only one side may be

7 usd. Carbon copies of brief and appcndiccs may net be submitted

8 witheut may be used only with the courts permission of the eourt

9 emcept in bhalf f partics dto procdorbyro toperon L
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L 10 proggding in forma pauperis. A1l printed matter mut appear in at

L 11 least 1 1 point tpBefsandpper ef-d

,7 r~~~~~~~~~~~~~~~~~~~1h ~~apndicest p>_~roducc 1by the >standtypogXraphic process s1ha11 b

L 13 b*ud in m a6 1/8 by 9 1'4 inehes ead type

L 14 matter 41/6 by: 7 InC These proedueed by any ether

15 shl cbudi oue aigpga~12 by 11 inehes and tye

16 mutter net eceeding 6 1/2 by 9 12i

17 between eaeb line of text In patent cases the pages of brief and

L. rr-~~~~~-- - _ . _ ,v U_ -f^_U ~~18 appendce mybofsuch size as sncsay to utilize copies at

19 patent decumets.

20 M Tvface. Either a proportionately spaced tpeface of 14 points or

21 more. or a1 monopaced typefface off no more than 10-1/12 charactrs

22 per inch may be used in a brief. A proportionately spaced tpeface

23 is one that has characters with dierent widths. Tlhe design must be

24 in romanm non-scrit ye. A monospaced peface is a typeface in

25 which all characters are the same width.

26 jW Faper Size Line Spacing and Ma,. A brief must be on 8-1/2 by

27 11 inch paper. The text must be double-spaced but= quotations

28 more than two lines long may be indented and single-spaced.

29 Headings and footnotes may be single-spaced MThe ,side martins

30 must be at least 1 inch. and the top and bottom margins must be at

31 least 1-1/4 inch.
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32 (4 LcrgtkL

33 XL Proc sAnot K
34 exceed 14.000 words. and a reply brief must not exceed 7.000 M

35 words. No brief may have an average of more than 2

36 wrds pe e iu g headings, foot. and

37 afQ2211 .

38 X Monospaced or tewritten brefs A brief prepared in a

39 nt eithe

40 . comply with the word counts. both totaland arage

41 pd brd or

42 (fl not exceed 40 pages for a principal brief and 20 paes

43 b

44 Word nt inclue the

45 following: corporate disclosure statement table of cont L)

46 table of citations. certificate of service. or any addendum

47 containing statutes. rules. regulations. et

48 2 A part may move for permission to exceed the brief lengths

49 established by this rule. 7

50 f Certificate of Comrplianc The brief must be accompanied by a

51 certifieate f co liance with (A) or (B) above. A par pa

52 this certificate may rely on the word count of the word-proessing V.

53 system used to prepare the brhif

17
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54 ) Appendix. An appendix must be in the same form as a brief but

55 ma include, a legible photoopf a do u found in the

56

57 Cr tr ri 3thcr papcrs A"Ircdueed In a-

58 mnnnzr authcrcd byth r jmlx inscrted in the appendix;

V q9 stch pages mly be infzrmrlly rae bered if nzcssoy.

60 X Cover. ,f ed by-eemmcr-ialpriing cr-dup

61 firms or-, if proedued oa tefibed are

l 62 availabl6 Except for filings of pro se parties, the cover of the

63 =pellants brief of the appellant shluld must be blue; that-ef the

64 appellee th 11's, red; that-e an intervenor- or amicus

65 curiael, green; 'that-of au any reply brief, gray. The cover of the

66 appeix, if spe-atcly pinted should a separately primed append

67 must be white. The front covcrs of the briefs and of appcndicce, if

68 separately printed; shall cover of a brief and of a searately printed

r 69 appendix must contain:

70 X the number of the case centered at the top:

71 (4) ' the name of the court and the number of the eas;

i 72 (2* A.(7 the title of the case (see Rule 12(a));

73 (33 Am the nature of the proceeding in the court (efg., Appeal,

74 Petition for Review) and the name of the court,

75 agency, or board below;
L
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76 (4) a) the title of the document, iy e par or

77 parties for whom the docmment is filed (e.g., Bief forL

78 (Afr11-* A ; and

79 VS f the mmes n=. ad office addresses . and WeQlhone

80 nDuber of counsel representing the party enesew

81 behalf fQ whom the document is filed.

82 .(B Biding. A brief or appendix must be stapled orboUn in a Fy
83 mannr that is secure. -does not obscur the tt and permits the

84 dQcument to lie reasonably flat when open. =

85 (b) Fonn of Qther eapem Petiins for rche g dueed in a

86 man (a). Motions and other paper may be

87 produced in ee e mnnncr, rtey ny be typewritten upen opaque,

88 in __ _

89 be de-uble paedwAl-%. COns.ecutie sheets shall be mattaced at the leftmrgn

90 Car-bon coismybe used for- filing ead servie if they ar e legibl.

91 A motion or other paper addressed to the eourt shall eontain F
92 caption settng forth the name of the court, the tide of the case, the file

93 :number, end a brief desrptie title indicating the purpose of the paper.

94 LU Motion. The form for amotion is governed by Rule 27(d).

95 2 Other Papers. Other papers incluing a eition for reheag and a

96 suggestion for reheg in banc. and any response to such peiion

97 o ssion. m b uced in a manner presgcid by

20 L



98 subdivision (a), but paragraph (a)(6) does not apply. and

L 99 X 4 coeutive shet may be atahd at tlft margin: and

100 a cover is not necessary if the paper has a caption that

101 includes the case number, the na the court the title of

X 102 he case, and a brief descripive title indicating the pu se

- 103 of the paper and identifying the party or parties for whom it

104 Is lfled.

The Committee made several additional changes.

Because use of carbon paper is so rare, a motion was made to eliminate
any reference to carbon copies. Because the rule prohibits the use of carbon
copies unless the court grants permission to use them, some members of the
Committee favored retention of the rule provision. The motion to eliminate the
sentence at lines 7 through 10 of the redraft passed by a vote of 6 to 3.

With regard to the definitions of proportionately spaced typeface and
monospaced typeface, it was noted that it is incorrect to omit the notion of
advance width. Even in Courier the characters are different widths; an 1i" is

L narrower than a W. The real difference between monospaced and
proportionately spaced typefaces is that a monospaced type advances the same
width across the page for each letter regardless of the width of the character. The
sentences at lines 22 through 25 were rewritten. as follows:

7w"A proportionately spaced typeface has characters with different advance
widt..... A monospaced typeface has characters with the same advance
width."

The Committee asked that the Committee Note be amended to explain the notion
of "advance width" and to make it clear that use of pica type on a standard
typewriter is a monospaced typeface having 10 characters per inch. Although the
Committee had voted to require that type be 'roman" (meaning non-italic), the
Committee also requested that the Note should make it clear that italics may be
used for case names or occasional emphasis. Typographers agree that use of
italics is preferable to underlining, which distracts the reader.

The Committee approved by divided vote (5 to 4) deletion of (a)(4)(D); it
L provides that a party may move for permission to exceed the length limits
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established in Rule 32. Several members of the Committee believed that
inclusion of such language looks like an invitation to file such a motion and it is
unnecessary. Although a motion may be filed without any such authorizing if
language, the dissenting members believed that retention of the language clarifies
how one should seek permission to exceed the standard length. Although the
Committee voted to delete the language, the consensus was that the Committee
Note should say that removal of the corollary language ("Except by permission of
the court") from the current rule does not mean that the Committee intends to L
prohibit motions t deviate from the requirements of the rule.

With regard to the certificate of compliance required by (a)(5), it was L
pointed out that the draft does not require the certificate to indicate the manner
of compliance. In contrast, Rule 25 requires a certificate of service to indicate
the date and manner of service, the names, of persons served, the addresses, etc. a
Rule 32 also should require specifictio of ,those items that the attorney knows
but the clerk's office does not necessarijy know and cannot ascertain by a cursory
exami'nationi of the, lrie . Following diM.son h rovision was renumbered as
(a)(5) and w edeto read as follows:

(5) Certificate of Compliance. The attorney, or party proceeding pro C
se, shall include a cerotiflctb compliance with Rule 32(a)(1)-(4)
which states the briefs eand states either.
() sd, together withthe t

typefacepitszanlwr on, or
(ii) I ~t thebifus a moopcd typeface, together with the

d nube andeword count or number of Li
The pe'rson pr~rn 1 t~~criiaemay rely on the word count of
the wr-rcsm yeriudtoppare thie brief. LI

The possibility of developing a standard form that could be included in the
appendix to the rules was discusse Use of the forms is not mandatory, but they
are helpful to practitioners. The rule, however, should require inclusion of all
information that the Committee want in e certificate.0

The Committee discussed the su y of simply stating that a brief
contains less than 14,00 words rather thanseciing the exact word count. [
Some members said that a person wo s a 15 page brief should not spend
any time counting words. Whereas other 1n4mbers d that it is so simple to get
a word count from the computer that rqi g inclusion of a word count is not an
imposition. In addition, eve a 7 ;ag proportionately spaced brief must comply
with the average number of rords pe pageorequirement and requiring the exact
word count can make it cleathath inmer of words per page is excessive.
The specific requirement also helps f «e lawyers attention. Because the
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Committee contemplated that the rule will be republished, it decided (by a vote
of 5 to 4) to publish the more stringent requirement because it is easier to back
away from a stringent requirement than to insert one. Furthermore, inclusion of
specific information in the brief, such as typeface, point size, word count, etc. will
allow the courts to study and refine the requirements.

The Committee defeated (by a vote of 2 to 6) a motion to move to the
Committee Note the statement that the person preparing the certificate may rely
on the word count of the word-processing.

The Committee discussed whether Rule 28 should be amended to reflect
the fact that every brief must include a certificate of compliance. The language
just approved by the Committee requires that a brief 'include" a certificate of
compliance. One member suggested that it might not be necessary to amend
Rule 28 if the rule simply required that a brief be 'accompanied" by a certificate
of compliance or if the rule said that the certificate must be "attached" rather than
"included." One member pointed out that although a certificate of service is
required, Rule 28 does not list that as an essential part of a brief. Another
member argued that it would be more helpful to a lawyer if Rule 28 listed
everything that must be included. If that approach were taken4 it might be
necessary to also include mention in Rule 28 of the certificate of service. There
is, however, a significant difference between a certificate of service and a
certificate of compliance. Proof of service frequently is completed after the brief

LI is completed ad the proof of service may be filed after the brief, whereas, all the
facts necessary for complein of the certificate of compliance are known at the
time the brief is fied. It was concluded, therefore, that it would be inappropriate
for Rule 28 to require thait each brief "include a certificate of service.

A motion was made to amend Rule 28 to require that each brief include a
certificate of compliance. The motion passed by a vote of 5 to 3.

With regard to the binding provision in (a)(9), the words 'stapled or" were
deleted. Deletion of those words does not prohibit stapling. In fact, the new
language would permit stapling a brief at the upper left-hand corner. The change

L. makes it clear tdati however a brief is bound the binding must "be secure," snot

obscure the text and done in a manner that "permits the document to- lie
reasonably flat when open."

L
Subdivision (b) deals with the form of other papers. A number of stylistic

rw,, changes in that subdivision were approved. The Committee also decided to delete
god (b)(2)(A) of the redraf. That subparagraph said that "consecutive sheets may be

attached at the left margin." Because the rule amendments delete the
requirement that a brief or appendix be bound along the lefts mar-gin, that
subparagraph is no longer necessary.

23

K



The Committee concluded the discussion of Rule 32 by returning to the
question of the need to republish the rule. The Advisory Committee voted, 7 to
2, to recommend that Rule 32 be republished. The Committee concluded that the
elimination of the pamphlet brief and the increased level of specificity being
required in the certificate of compliance are substantial changes.,

A suggestion was received that Rule 32 should specify the brief colors in a
cross-appeal. The Committee decided to take no further action on that
suggestion.

Style Change to Rule 2and 27

In response to Judge Logan's earlier request, Mr. Garner suggested
additional style revisions to the rules considered the preceding morning prior to
his arrival.

1. Rule 25

On page 46 Mr. Garner proposed eliminating the separate paragraphs (i)
and (ii). The Committee voted, however, to retain the paragraphs and the
indentations.

The published rule requires a party using the mailbox rule to file a
certificate that the brief was mailed or dispatched to the clerk by commercial
carrier on or before the last day for filing. The language on page 46, however,
states that the brief is timely "if accompanied by a certification that" it was so
mailed. Taking that language literally, a brief would be timely even if mailed
after the deadline as long as it is accompanied by certificate (however false) that
it was timely mailed. To avoid that problem, lines 24 and 25 were amended by
dropping the words "accompanied by a certification that." It was proposed that
the certification requirement be moved to a later section of the rule.

Consideration of the language on page 46 highlighted the fact that as to a
brief or appendix, three separate "certificates" may be required. Rule 25(d)
requires all papers to have proof of service in the form of either a certificate of
service or an acknowledgement of service. Proposed Rule 32 requires a brief to
"include' a certificate of compliance with Rule 32. Under proposed Rule
25(a)(2)(B), if a party makes use of the mailbox rule, there must be a certificate
stating that the brief was mailed or dispatched by commercial carrier on or before
the last day for filing.

In order to make it clear that Rule 25 has been amended to require a
certificate of filing, a motion was made to amend the caption to the rule so that it
includes mention of "Proof of filing." The motion passed by a vote of 7 to 1.

24



Another motion was made to amend 25(d) so that its heading reads -Proof of
Service; Filing' and its text includes the following language:

When a brief or appendix is filed by mailing or dispatch in accordance with
Rule 25(a)(2)(B), the proof of service must also state the date and mannerr by which the document was mailed or dispatched to the clerk.

That language combines the two certificates required by Rule 25. The motion
J passed unanimously

2. Rule 27

Mr. Garner suggested that on page 92, lines 4-6 should be changed to
active voice so that it would read: "unless these rules prescribe another form.'

L. The change was accepted.

On page 93, lines 26 through 29 were amended to remove an ambiguity.
As- amended the sentence states: "An affidavit must contain only factual
information, not legal argument."

On page 98, lines 136 through 141, dealing with carbon copies, were
deleted. The change was in keeping with the decision previously made to delete
the language in Rule 32 dealing with carbon copies.

L

L.

LI.
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IL RUIES FOR INITrAL PUBLICATION

At its meeting last October, the Advisory Committee approved several rule
amendments but decided to delay a request for publication for two reasons. First, J
there already were a number of rules in the pipeline including the substantial
package of rules published' in September. The Committee did not want two sets L
of rules out for publication at the same time. Second, delay in publication would
permit the Style Subcommittee to review the, rules and make suggestions for
improvement prior to publication.

Mr. Garner had reviewed the rules and was present to discuss his
suggestions with the Committee.

Rule 26.1 - Corporat Disclsue

The proposed amendments to Rule 26.1 simplify the disclosures that must
be made by a corporate party. The amendment deletes the requirement that a -7
corporate party identify subsidiaries and affiliates that have issued shares to the lJ
public. The committee does not believe that it is necessary to make such
disclosures. Instead, the amended rule requires disclosure only of a parent 7
corporation and of any stockholders that are publicly held companies owning 10% LJ
or more of the party's stock.

Mr. Gamer suggested a number of language changes. The Advisory
Committee adopted his suggestions and made several changes of its own,
including subdividing the rule into three subdivisions. As amended, the rule C

would read as follows: L J

Rule 26.1 Corporate Disclosure Statement K
1 (a) Whno Shall File. Any nongovernmental corporate party to a proceeding in a

2 court of appeals shall file a statement identifying any parent corporation

3 and listing stockholders that are publicly held companies owning 10% or

4 more of the party's stock.

5 (b) Tune for Filing A party shall file the statement with the principal brief or

6 upon filing a motion, response, petition, or answer in the court of appeals,

7 whichever occurs first, unless a local rule requires earlier filing. Even if

26
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8 the statement has already been filed, the party's principal brief must

L 9 include the statement before the table of contents.

10 (c) Number of CopieS If the statement is filed before the principal brief, the

11 party shall file an original and three copies, unless the court requires the

12 filing of a different number by local rule or by order in a particular case.

Some local rules require much broader disclosure than Rule 26.1 requires.
The Committee Notes make it clear that such local rules are not preempted by

L the national rule. The Advisory Committee had previously attempted to
formulate a rule requiring broader disclosure but was unable to develop a
consensus among the circuits for such a rule.

Judge Stotler recommended that the Committee submit the proposed
amendments to the Judicial Conduct Committee for its review.

Rule 29 - Amicus Curiae Briefs

L Mr. Garner suggested a number of language changes in Rule 29; they were
approved by the Committee. The rule as amended reads as follows:

i> Rule 29. Brief of an Amicus Curiae

1 (a) Minen Pemitted. The United States or its officer or agency, or a State,

2 Territory or Commonwealth may file an amicus-curiae brief without

L 3 consent of the parties or leave of court. Any other amicus curiae may file

4 a brief only if

5 (1) it is accompanied by written consent of all parties;

L 6 (2) the court grants leave on motion; or

7 (3) the court so requests.

8 (b) Motion for Leave to File The motion must be accompanied by the

L 9 proposed briei and must state:

r"I
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10 (1) the movant's interest;

11 (2) the reason why an aniicus brief is desirable and why the matters

12 asserted are relevant to the disposition of the case. 7
13 (c) Contents and Form. An amicus brief must comply with Rule 32. In

14 addition to the requirements of Rule 32(a), the cover must identify the 1.
15 party or parties supported or indicate whether the brief supports 7
16 affirmance or reversaL If an amicus curiae is a corporation, the brief must

17 include a disclosure statement like that required of parties by Rule 26.1.

18 With respect to Rule 28, an amicus brief must include the following:

19 (1) a table of contents, with page references, and a table of cases

20 (alphabetically arranged), statutes and other authorities cited, with

21 references to the pages of the brief where they are cited: i

22 (2) a concise statement of the identity of the amicus and its interest in id
Li

23 the case; and

24 (3) an argument, which may be preceded by a summary and which need L
25 not include a statement of the applicable standard of review. E

26 (d) Length. An amicus brief may be no more than one-half the length of a

27 principal brief as specified in Rule 32. 7
28 (e) Rme for Filing. An amicus curiae shall file its brief, accompanied by a

29 motion for filing when necessary, within the time allowed to the party

30 being supported. If an amicus does not support either party, the amicus Li

31 shall file its brief within the time allowed to the appellant or petitioner. A 7
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32 court may grant leave for later filing, specifying the time within which an

33 opposing party may answer.

34 (f) Reply Brief An amicus curiae is not entitled to file a reply brief.

35 (g) Oral Argument. An amicus curiae's motion to participate in oral argument

36 will be granted only for extraordinary reasons.

The Committee discussed the possibility of dividing (b)(2) into two
paragraphs making it (b)(2) and (b)(3). By vote of 7 to 1, the Committee decided
to leave it one paragraph. The majority of the Committee believed that the two
ideas are interdependent and that it would be unwise to separate them.

With regard to oral argument, it was pointed out that if the party being
supported cedes a portion of its time to an amicus,: the court of appeals is likely to
approve the participation of the amicus. It is only when an amicus seeks its own
time that it is unusual for a court to grant the time. The Committee consensus,
however, was that the language of subdivision (g) should remain as drafted.

Rule 35 - En Banc Proceedings

Rule 35 is amended to treat a request for a rehearing en banc like a
petition for panel rehearing. As amended, a request for a rehearing en banc also
will suspend the finality of the court of appeals' judgment and extend the period
for filing a petition for writ of certiorari. The amendments delete the sentence
stating that a request for a rehearing en banc does not affect the finality of the
judgment or stay the issuance of the mandate. In order to affirmatively extend
the period for filing a petition for writ of certiorari, however, Sup. Ct. R. 13.3
must be amended. In keeping with the intent to treat a request for a panel
rehearing and a request for a rehearing en banc similarly, the term "petition" for
rehearing en banc is substituted for the term "suggestion" for rehearing en banc.

The amendments add intercircuit conflict as a reason for determining that
a proceeding involves a question of "exceptional importance" -- one of the
traditional criteria for granting an en banc hearing.

The amendments also establish a 15 page limit on such petitions.

The first issue the Committee discussed was the use of "en" banc or "in"
banc. Judge Logan recounted his extensive discussion with Judge Newman
concerning the issue. The Committee voted 7 to 1 to use "en" banc.
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Mr. Spaniol was troubled by the repetition in (b)(1)(A) and (B) of F
languagein,(a)(1) and (2). Several members of the Committee responded that K
the arrangement of that particular material in the rule was the result of'much
negotiating. The Solicitor General requested the addition of intercircuit conflict
as a reason, for granting an en banc hearing. The Advisory Committee was
unwilling, to expand the criteria for en banc consideration beyond two existing
criteria set forth in subdivision (a): 1) the need to secure or maintain uniformity,
and 2) a case involving a question of exceptional importance. The Comrnittee
was willing, however, to state that the existence of an intercircuit conflict may lead
to the conclusion that the proceeding involves ,a question of exceptional H
importance. The Committee concluded that the repetition may be'necessary to
preserve the carefully negotiated compromise.

Mr. Garner objected itp the inclusion Jn,(b)(1)(B) of two sentences when
(b)(1)(A) and (B) are intended to be' alternative portions of a single sentence. l
The Committee experienced difficulty in attempting to redraft (B) and asked Mr. L11
Garner to work with the reporter to try to improve the structure of the
subparagraphs. ;.,

Mr. Garner suggested additional language changes in Rule 35; the
Committee approved those changes.

Li
Rule 41 - Mandate

Mr. Garner suggested minor language changes, all of which were approved L
by the Committee.

In (a)(2) he would move the words unless the court orders otherwise," to H
the beginning of the second sentence.

In (b) he suggested changing the words "A party may, by motion, request a
stay of mandate ... " to "A party may move to stay the mandate .. .." In that
same subdivision, he would change language in the third sentence from "unless the
period is extended for cause shown" to "unless the period is extended for good
cause".

L
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The meeting adjourned at 4:15 p.m. The Committee will reconvene in
Washington, D.C. on October 19, 20, and 21. The fall meeting will be devoted
solely to style revisions.

Respectfully submitted,

L
Carol Ann Mooney
Reporter

L
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o\-COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES -

CHAIR JAMES K. LOGAN

PETER G.!MCCABE APPELLATE RULES
SECRETARY PAUL MANNES

BANKRUPTCY RULES

PATRICK E. HIGGINBOTHAM
CIVIL RULES

D. LOWELL JENSEN
CRIMINAL RULES

RALPH K. WINTER, JR.
EVIDENCE RULES

TO: Hon. Alicemarie H. Stotler, Chair
Standing Committee on Rules of Practice
and Procedure

FROM: Hon. D. Lowell Jensen, Chair
Advisory Committee on Federal Rules of Criminal
Procedure

SUBJECT Report of Advisory Committee on Rules of Criminal Procedure

DATE: May 23, 1995

IL INTRODUCTION.

At its meeting on April 10, 1995, the Advisory Committee on the Rules of Criminal
Procedure considered proposed or pending amendments to several Rules of Criminal
Procedure. This report addresses those proposals. The minutes of that meeting a GAP
Report and a proposed amendment to Rule 24(a) are attached.

II. ACTION ITEMS

A. Action on Rules Published for Public Comment: Rules 16 and 32

At its June 1994 meeting the Standing Committee approved for publication for
public comment amendments to Rule 16 and 32. The deadline for those comments was
February 28, 1995 and at its April 1995 meeting the Advisory Committee considered the
comments, made several minor changes to the riles and now presents them to the Standing
Committee. The amended Rules and Committee Notes are included in the attached GAP
Report.
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1. Action on Proposed Amendments to Rules 16(aXl)(p &
(bX)(1XD). Disclosure of Expert Witnesses.

Minor stylistic changes were made to the proposed amendments to Rules
16(aXl)(E) and (bXl)D) which address the issue of disclosure of the names and
statements of expert witnesses who may be called to testify about the defendant's mental
condition.

The Advisory Committee recommends that the Standing Committee approve the
amendments to Rule 16(a)(1)(E) and (b)(1)(C) andforward them to the Judicial
Conference for approval.

2. Action on Proposed Amendments to Rule 16(aXl)(F) and
(b)(1)(D)). Pretrial Disclosure of Witness Names and
Statements.

As noted in the attached GAP Report, the Committee made several minor changes
to the proposed amendment and the accompanying Committee Note. The Committee
considered again the view that the amendments are inconsistent with the Jencks Act; it
continues to believe that forwarding the proposed changes to Congress is appropriate under
the Rules Enabling Act.

heAdvisory Committee recommends that the Standing Committee approve the
amendments to Rule 16(a)(1)(F) and (b)(l)D) andforward them to the Judicial
Conference for approvaL

3. Action on Proposed Amendments to Rule 32(d). Forfeiture
Proceedings Before Sentencing

The Advisory Committee made a number of changes to Rule 32(d) after
publication. Those changes which are discussed more fully in the attached GAP Report,
do not in the Committee's view require additional publication and comment.

The Advisory Committee recommends that the Standing Committee approve the
amendments to Rule 32(d) andforward them to the Judicial Conference for approval.

B. Action on Proposed Rule 24(a). Voir Dire.

At its meeting in April 1995, the Advisory Committee considered amendments to
Rule 24(a) which would provide for supplemental questioning of jurors by counsel.
During its discussion, the Committee considered formal and informal surveys of judges on
the issue as well as a draft circulated by the Civil Rules Committee which would amend
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C'iI Ruie 47. The IRues C mee determined that the proposed amendment
should go forward for public comment The proposed amendment to Crdiinal Rule 24(a)
and its accompanying Note are attached.

r
The Adiwory Committee recommends that the Standing Committee approve for

publication the proposed amendment to Rule 24(a).

III. INFORMATION ITEMS
'a

L 1. Proposed Amendments Considered by the Advisory Committee

L1 At its April 1995 meeting the Advisory Committee considered proposed
amendments to Rule 11 (questioning the defendant re prior discussions with the
prosecutor), Rule 26 (proposal to requre trial court to determie if defendant had been
apprised of right to testify), Rule 35(c)proposal to consider further definition of term
"imposition of sentence" in rule), and Rule 58 (proposal to specify in rule whether
forfeiture of collateral amounts to a conviction).

As noted in the attached minutes, the Committee decided to take no action on the
proposed amendments to Rules 11, 26 and 58. With regard to Rule 35(c), the Committee

L decided to defer any amendments pending re-stylization of the Criminal Rules.

2. ABA Liaison with Committee

The Committee briefly discussed the issue of formal liaisons from various bar
associations and was apprised that because no such procedure exists, it would be better to
simply establish points of contact with such organizations.

Attachments

GAP Report on Rules 16 and 32
Proposed Amendment to Rule 24(a)
Minutes of Committee Meeting
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TO: Hon. Alicemarie IH Stotler, Chair
Standing Committee on Rules of Practice and Procedure

FROM: Hon. D. Lowell Jensen, Chair
Advisory Committee on Federal Rules of Criminal Procedure

SUBJECT: GAP REPORT: Explanation of Changes Made Subsequent to the
Circulation for Public Comment of Rules 16 and 32.

DATE: May 23, 1995

At its June 1994 meeting the Standing Committee approved the circulation for public
comment of proposed amendments to Rules 16 and 32.

Both rules were published in September 1994, with a deadline of February 28, 1995
for any comments. At a hearing on January 27, 1995 representatives of the Committee
heard the testimony of several witnesses regarding the amendments to Rule 16. At its
meeting in Washington, D.C. on April 10, 1995, the Advisory Committee considered the

t6111j writtent submissions of members of the public as well as the testimony of the witnesses.

'I Summaries of the any comments on each Rule, the Rules, and the accompanying
L Committee Notes are attached.

The Advisory Committee's actions on the amendments subsequent to the circulation
for public comment are as follows:

L 1. Rule 16(a)(1)(E) & (bX1XC). Disclosure of Expert Witnesses.

The Committee made only minor stylistic changes to the proposed amendments to
Rule 16(aXlXE) and 16(bX1XC). Very few comments were received on these particular
provisions in Rule 16.

L . 2. Rule 16(aXl)(F) & (b)(1)(D). Pretrial Disclosure of Witness Names and
Statements

After considering the numerous written submissions and oral testimony on the
proposed amendments to Rule 16(aXl)(F) and (bXl)(D). the Committee made several
minor amendments to the Rule and the accompanying Note. The Committee changed the
Rule to limit the disclosure requirements to felony, non-capitol cases. It also clarified
language in Rule 16(aXl)(F) concerning the content of the nonrenewable statement by the
attorney for the government. As rewritten, the rule explicitly recognizes that the government
may decline to disclose either the name or the statement, or both, of a particular witness.
Finally, the Committee made stylistic changes consistent with Mr. Garner's suggestions at
the. June 1994 Standing Committee meeting.

FL



Advisory Committee on Criminal Rules 2

GAP REPORT
Rules 16 and 32
May 1995

The changes to the Committee Note accompanying Rule 16 sharpen the

Committee's position that the proposed amendment is consistent with other amendments to

the Rules of Criminal Procedure, already approved by Congress, which technically violate

the Jencks Act. Those amendments provide for some limited pretrial disclosure of a

government witness' statement before the witness testifies on direct examination at trial, as

provided in the Jencks Act.

3. Rule 32(d). Forfeiture Proceedings.

Five commentators, including the Department of Justice, which had proposed the

amendment, supported the proposed amendment to Rule 32(d) which permits the trial court

to enter a forfeiture order prior to sentencing. The Department of Justice's comments

suggested changes which might have been considered significant enough to require

republication for public comment. Ultimately, the Committee changed the rule in the

following respects: (1) the amendment now provides that the procedures in Rule 32(d) may L
be applied where the defendant has entered a plea of guilty subjecting property to forfeiture;

(2) the Committee eliminated any reference to specific timing requirements; and (3) the

Committee added the last sefintence which recognizes the authority of the court to include

conditions in its final order which preserve the value of the property pending any appeals.

Given the relatively minor nature of these changes and the low number of public

comments on the published version, the Cornmittee believes that republication of this

amendment is unnecessary.

Li
Attachments:

Rule 16 and Committee Note; Summary of Comments and Testimony
Rule 32 and Committee Note; Summary of Comments



Advisory Committee on Criminal Rules 3
GAP REPORT
Rules 16 and 32

C May 1995

1 Rule 16. Discovery and Inspection'

2 (a) GOVERNMENTAL DISCLOSURE OF EVIDENCE.

3 (1) Information Subject to Disclosure.

4

5 (E) EXPERT WITNESSES. At the

6 defendant's request, the government sha must

7 disclose to the defendant a written summary of

8 testimony that the government intends to use under

9 Rules 702, 703, or 705 of the Federal Rules of

10 Evidence during its case-in-chief at trial. If the

11 government requests discovery under subdivision

12 (b)(1)(C)(ii) of this rule and the defendant

L. 13 complies, the government must, at the defendant's

14 request, disclose to the defendant a written

L 15 summary of testimony the government intends to

16 use under Rules 702. 703. and 705 as evidence at

17 trial on the issue of the defendant's mental

18 condition. Th-The summary provided under this

19 subdivision must describe the witnesses' opinions,

' . New matter is underlined and matter to be omitted is lined
through.

L
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Advisory Committee on Criminal Rules 4
GAP REPORT
Rules 16 and 32
May 1995 V

I-d

TF

20 the bases and the reasons therefor, and the K
21 witnesses' qualifications.

22 (F) NAMES AND STATEMENTS OF

23 WITNESSES. At the defendant's request in a non-

24 capital felony case, the government must, no later

25 than seven days before trial, disclose to the

26 defendant the names of the witnesses that the

27 government intends to call during its case-in-chief

28 as well as any statements, as defined in Rule

29 26.2(f). made by those witnesses. But disclosure

30 of that information is not required under the

31 following conditions: (1) if the attorney for the

32 government believes in good faith that pretrial

33 disclosure of this information will threaten the

34 safety of any person or will lead to an obstruction

35 of justice, and (2) if the attorney for the

36 government submits to the court. ex parte and

37 under seal, an unreviewable written statement

38 indicating why the government believes in good

39 faith that either the name or statement of a witness.

40 or both. cannot be disclosed.
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41 (2) Information Not Subject to Disclosure. Except

42 as provided in paragraphs (A), (B), (D), and (E), and

43 (X of subdivision (a)(l), this rule does not authorize

44 the discovery or inspection of reports, memoranda, or

45 other internal government documents made by the

46 attorney for the government or any other government

47 agents in connection with the investigati-n or

48 prosection-ef investigating or prosecuting the case.

49 Nor does the rule authorize the discovec or inspection

50 of oatements made by government witnesses or

51 prospective government witnesses except as provided

52 in 18 U.S.C. § 3500.

F
k 53 * * * * *3

54 (b) THE DEFENDANT'S DISCLOSURE OF

5s EVIDENCE.

56 (1) Information Subject to Disclosure.

57

58 (C) EXPERT WITNESSES. Under the following

59 circumstances, the defendant must, at the government's

& - 60 request. disclose to the government a written summary

{ 61 of testimony that the defendant intends to use under

L

I--,

L
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62 Rules 702.'703. and 705 of the Federal Rules of

63 Evidence as evidence at trial: (i) if the defendant

64 requests disclosure under subdivision (a)(1)(E) of this

65 rule and the government complies, or (ii) if the

66 defendant'has given notice under Rule 12.2(b) of an

67 intent to present expert testimony on the defendant's

68 mental condition. the defendant, at the gevernmcnt's

69 rcgucst, must disclose to the goecranent a written

70 summary of tcstimony the defendant intends to use

71 udrRls 702, 703 'and 705 of the Fedefal Rules ofe

72 Evidenec as e idene at trial. This summary must

73 describe the witnesses' opinions of the vwitnesses , the

74 bases and reasons therefor, and the witnesses'

75 qualifications.

76 (D) NAMES AND STATEMENTS OF

77 WITNESSES. If the defendant requests disclosure

78 under subdivision (a)(1)(F) of this rule- and the

79 government complies. the defendant must, at the V
80 govern-ment's request. disclose to the government

81 before trial the names and' statements of witnesses -- as i

82 defined in Rule 26.2(f) -- that the defense intends to-call
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83 during its case-in-chief The court may limit the

84 govenment's iht to obtain disclosure from the

85 defendant if the government has filed an ex parte

86 statement under subdivision (aXl F).

87

COMMITTEE NOTE

L The amendments to Rule 16 cover two issues. The first addresses the ability of the
govenmnent to require, upon request, the defense to provide pretrial disclosure of
information concerning its expert witnesses on the issue of the defendant's mental condition.
The amendment also requires the govenment to provide reciprocal pretrial disclosure of
information about its exirt witnesses when the defense has complied. The second
amendment provides for pretrial disclosure of witness names and addresses.

Subdivision (aXl)(E). Under Rule 16(aXl)(E), as amended in 1993, the defense is entitled
to disclosure of certain information about expert witnesses which the government intends to
call during the trial as well as reciprocal pretrial disclosure by the government upon defense
disclosure. This amendment is a parallel reciprocal disclosure provision which is triggered
by a government request for information concerning defense expert witnesses as to the
defendant's mental condition, which is provided for in an amendment to (bX1XC), infra.

Subdivision (aXl)(F). No subject has generated more controversy in the Rules Enabling
Act process over many years than pretrial discovery of the witnesses the government intends
to call at triaL In 1974, the Supreme Court approved an amendment to Rule 16 that would
have provided pretrial disclosure to a defendant of the names of government witnesses,
subject to the government's right to seek a protective order. Congress, however, refused to
approve the rule in the face of vigorous opposition by the Department of Justice. In recent
years, a number of proposals have been made to the Advisory Committee to reconsider the
rule approved by the Supreme Court. The opposition of the Department of Justice has
remained constant, however, as it has argued that the threats of harm to witnesses and
obstruction of justice have increased over the years along with the increase in narcotics
offenses, continuing criminal enterprises, and other crimes committed by criminal

f-n organizations.

L'
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Notwithstanding the absence of an amendment to Rule 16, the federal courts have
continued to confront the issue of whether the rule, read in conjunction with the Jencks Act,

permits a court to order the government to disclose its witnesses before they have testified

at trial. See United States v. Price, 448 F.Supp. 503 (D. Colo. 1978)(circuit by circuit
summary of whether government is required to disclose names of its witnesses to the

defendant).

The Committee has recognized that government witnesses often come forward to

testify at risk to their personal safety, privacy, and econromic well-being. The Committee V
recognized, at the same time, that the great majority of cases do not involve any such risks
to witnesses.

The Committee shares the concern for safety of witnesses and third persons and the

danger of obstruction of justice. But it is also concerned with the burden faced by

defendants in attempting to prepare for trial without adequate discovery, as well as the

burden placed on court resources and on jurors by unnecessary trial delay. The Federal

Rules' of Criminal Procedure recognize the importance of discovery in situations in which
the government might be unfairly surprised or disadvantaged without it. In several

amendments -- approved by Congress since its rejection of the proposed 1974 amendment
to Rule 16 regarding pretrial 'disclosure of witnesses i-the rules now provide for defense

disclosure of certain information. See, e.g,, Rule 12.1, Notice of Alibi; Rule 12.2, Notice of

Insanity Defense or Expert Testimony of Defendant's Mental Condition; and Rule 12.3,

Notice of Defense Based Upon Public, Authority. The Committee notes also that both

Congress and the Executive Branch have recognized fqr years the value of liberal pretrial

discovery for defendants in, military criminal prosecutions. See, D. Schlueter, Military

Criminal Justice: Practice and, Procedurie, § I10-4(A) (3d ed. 1992)(discussing automatic LI
prosecution disclosure of government witn es andiistatements). Similarly, pretrial
disclosure of prosecution witnesses is provided for inl' rany iState criminal justice systems
where the caseload and the number of witnesses are much greater than that in the federal V
system. See generally Clennon, Pre-Trial Discovery of Witness Lists: A Modest Proposal
to Improve the Administration of Criminal Justice in thefSuperior Court of the District of

Columbia, 38 Cath. U. L. Rev. 641, 65$7-0674 (h989(c itng State practices)., Moreover, the
vast majonty of c ases involving charges of violene ailstlpersons ae tried in state courts.

The arguments against similar discovery for Odefedants in federal criminal trials

seem unpersuasive Wand ignore ther fact that ,the defendant is presumed innocent and
therefore is presumptively as much in.need of inforrnatior ,to avoid surprise as is the

government. The fact that the government beairs the burden of proving all elements of the

charged offense beyond. a !reasonable ldoubt is not al [com pelling reason for denying a
defendant adequate, means ,ifor responding to government ievidence. In' providing for
enhanced discovery for the defnse, the Conumittee believes that the danger of unfair
surprise to the defense and the burden on courts and jurors will be reduced in many cases,
and that trials in those cases will be fairer and more efficient.

The Advisory Committee regards the addition of Rule 16(a)(1)(F) as a reasonable,
measured, step forward. In this regard it is noteworthy that the amendment rests on the
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L following three assumptions. First, the government will act in good faith, and there will be
cases in which the information available to the government will support a good faith belief
as to danger although it does not constitute "hard" evidence to prove the actual existence of
danger. Second, in most cases judges will not be in a better position than the government
to gauge potential danger to witnesses. And third, post-trial litigation as to the sufficiency
of government reasons in every case of an ex parte submission under seal would result in an
unacceptable drain on judicial resources.

The Committee considered several approaches to discovery of witness names and
statements. In the end, it adopted a middle ground between complete disclosure and the
existing Rule 16. The amendment requires the government to provide pretrial disclosure of
names of witnesses and their statements unless the attorney for the government submits, ex
parte and under seal, to the trial court written reasons, based upon the facts relating to the
individual case, why some or all of this information cannot be disclosed. The amendment
adopts an approach of presumptive disclosure that is already used in a significant number of
United States Attorneys offices. While the amendment recognizes the importance of
discovery in all cases, it protects witnesses and information when the government has a
Lgood faith basis for believing that disclosure will pose a threat to the safety of a person or
will lead to an obstruction ofjustice.

L The provision that the government provide the names and statements no later than
seven days before trial should eliminate some concern about the safety of witnesses and
some fears about possible obstruction of justice. The seven-day provision extends only to
non-capital felony cases. Currently, in capital cases the government is required to disclose
the names of its witnesses, at least three days before trial. The Committee believes that the
difference in the timing requirements is justified in light of the fact that any danger to
witnesses would be greater in capital cases.

The amendment provides that the government's ex parte submission of reasons for
not disclosing the requested information will not be reviewed, either by the trial or the

&J appellate court. The Committee considered, but rejected, a mechanism for post-trial review
of the, government's statement. It, was concerned that such ex pdrte statements could
become a subject of collateral litigation in every case in which they are made. Although it is
true that under the rule the government could refuse to disclose, a witness' name and
statement even though it lacks sufficient evidence for doing so in an individual case, the
Committee found no reason to assume that bad faith on the part of the prosecutor would
occur. The Committee was certain, however, that it would require an investment of

L significanttjudicial resources to permit post-trial review of all submissions., Thus, the
amendment provides for no review of government submissions. No defendant 4w11 be worse
off under the amended rule than under the current version of Rule 16, because-the current
version of Jule 16 allowswithe (government to keep secret the information covered by the
ameded rle whether or not it has a good faith reason for doing so.

The most critical aspect of the amendment is the requirement that the government
disclose the istatements of its witnesses before trial, unless it files a statement indicating why
it cannot do so. The amendment creates a conflict with the Jencks Aci, 18 U.S.C. § 3500
which only requires the government to disclose its witnesses' statements at trial, after they
have testified. Palermo v. 'Unhited States, 360 U.S. 343 (1,959).1 But -the amendment is
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consistent with the spint Act to the extent that it reflects the importance of defense
discovety in criminal cases. In Campbell v. United States, 365 U.S. 85, 92 (1961) the Court
stated that to the extent the Act requires disclosure of any statements by government
witnesses after they have tesfied, the statute "reafiin" the Courfs decision in Jencks v.
United States, ,353 U.S. 657 (1957),that a defendant is entitled to relevant and competent
statements for the purposes of impeachment. In promulgating the Jencks Act, Congress _

recognized the potential dangers of witness tmpeing and safety and obstruction of justice
and attempted to strike a balance between those concerns and the value of discovy to the
defense. C nsidering the ability of the'prosecution to block disclosure, the amendment to
Rule 16 is harmonious with that' approach. It 'permits the government to ,block pretrial
disclosure wher, fihere is a danger to a' peson's safety or there is a risk of obstruction of J
Justice.

Th 'a endment is also ciearl consistent. !with other amendments -to other Federal
Rules of Cfi:mirSaPrw eur 0vioslyap, s yCongress.,Those amendments, hich'
prvide for defense discovery of 'statements in soie pretrial, proceedings, are" technicall
inconsistent with the 'Jencks Act ithat' they require disclosue bfore the witness testifies at
trial. See, e.g., 26.2(gX3Xdisc osure of itnessh statements at detention heating); Rule
12(iX-disclosure of witness statements at suppression hearings); Rule 46(iXisclosue of
witness itateents at detention heartgs) and Rule 16(aXlXE(pretrial disclosure of expert V
witness testimony). The amendment is also consistent t other rules wlzich require the
governmfen'to provide pretrial disclosure!of hie names of its witnesses and addresses. See,
e.g., Rile 12l Xd ure of names ad addresesofgovernent witnesses re rebutal of
alibi',defense) Rile 12.3(aX2X, rdtriai dislosure>4 of names and addresses of government
witnSoes re defense based upon public au thorifty,). -

In proposing the amendment to Rule 16 tcon' mee was llycognizant of the
Mpective roles of the Judicial, islati, and Execue branches in amending the rules of
procedre ,and belieed it appropriate tooffer tis imp t hae in cfor wit te
Rules Enabling Act 28 U.S.C. §§ 2072 and 2075) TliCittxe views the am-endmnt V
as a purely proedalchge. Undeh Rues bl ct, the proposed chae toul
16 will provide Congress with an oppor to'$$eview te extent and applicaion of the
Jencks Act di it itagrees wth. 4he amendent perit i to su de any conicti
stattory rovsi, unde, 28 U.S.C. l§ 2,72(b)) See Caniton, "S an
"Proceditre" In the, Rues EnablnAc 1989 P ie LJ. 281, 323'(1989X"n atoring
supersession [ and assumning Irespos liyfrOre of Promlae ueCnrs
demandthti be 1,sked wh-fethra rpsdriecn~cswt rcd ragmn
preiousl mae i, cogrss landl if sb,4lw~he; e thiaregcment ¢'is ione lon which thelr
CrongDess iviadl insist."). ian; so

It' shuld also be noted that te aniei'iet does 1not irclude t her the deendjnt or5
the government fro kiL ptectiel o m&lg 0ders L f the *ourt OaIi

subdivision (d)ofthisrule. '

r] || +t t t :5 r , f , S [ > )lit l~

Subdivislo6nW (b1XC) Amen n in 1993 to Rule 16 included provisions for
deiscil' sure of snXioLmatin, cluldingnamesi and expected testmony of both defense

ahd g wites. Tedi lo es e redb efsts fhr e,
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L government is entitled to similar, reciprocal discovery. The amendment to Rule 16(bXLXC)
provides that if the defendant has notified the government under Rule 12.2 of an intent to
rely on expert testimony to show the defendant's mental condition, the government mayL request the defense to disclose information about its expert witnesses. Although Rule 12.2
insures that the government will not be surprised by the nature of the defense or that the
defense intends to call an expert witness, that rule makes no provision for discovery of the
identity, the expected testimony, or the qualifications of the expert witness. The amendment
provides the government with the limited right to respond to the notice provided under Rule
12.2 by requesting more specific information about the expert. If the government requests
the specified information, and the defense complies, the defense is entitled to reciprocal
discovery under an amendment to subdivision (a)Xi)(E), supra.

Subdivision (bXl)(D). The amendment, which provides for reciprocal discovery of
L defense witness names and statements, is triggered by compliance with a defense request

made under subdivision (aXl)(F). If the government withholds any information requested
under that provision, the court in its discretion may limit the governments right to disclosure
under this subdivision. The amendment provides no specific deadline for defense disclosure,
as long as it takes place before trial starts.

r
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ADVISORY COMMITITEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 16

I. SUMMARY OF COMMENTS: Rule16,

The Committteereceived 23 written submissions and heard testimony from three

witnesses; two of those witnesses also supplied written comments. While several were

statements filed by organizations, most of those commenting were in private practice. No

current federal prose utor filed a stateent Several were mebrs of the judiciary.

With one exception (who ,declined to, make any comments) all those submitting

comments were in favor of the general expansion of federal cniminal discovery in Rule 16.

Most favored the amendments as published with one or two suggested changes. Beond

that, there were various levels of support for the key features in the amendment: One

specifically favored the 7-dayprovision; four were opposed to it as being too short. With

regard to the provision for an ex parte statement by the prosecution, 8 were opposed to it

and two explicitly stated that the procedure was appropriate. Three specifically stated that

the concern about danger to witnesses was overstated. One commentator stated that the

Jencks Act should not be a problem. Several encouraged the Committee to extend

production to FBI 302's. Three were in favor of requiring production of addresses of the V
witnesses. Several mentioned the issue of reciprocal discovery; one was opposed to it

altogether and several indicated that the defense should have the opportunity to also refuse

to disclose its witnesses under a procedure similar to that available for the prosecution.

IL LIST OF COMMENTATORS: Rule 16

CR-01 Graham C. Mullen, Federal District Judge, Charlotte, N.C., 9-19-94.

CR-02 Robert L. Jones, III, Arkansas Bar Assoc-, Fort Smith, Ark.,
10-7-94.

CR-03 Prentice H. Marshall, Federal District Judge, Chicago, IL., 9-30-94.

CR-04 James E. Seibert, United States Magistrate Judge, Wheeling, W.V.,1 1-4-
94.

CR-05 David A. Schwartz, Esq., San Francisco, CA, 11-8-94. U
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CR-06 Edward F. Marek, Esq., Cleveland, OH, 11-16-94.

L CR-07 William H. Jeffress, Jr., Esq., Wash. D.C., 12-6-94.

CR-08 Norman Sepenuk, Esq., Portland, OR, 12-16-94.

CR-09 Michael Leonard, Alexandria, VA, 1-18-95.

CR-10 John Witt, City of San Diego, CA., 1-6-95

CR-l Akron Bar Assoc. (Jane Bell), Akron, OH., 1-27-95

CR-12 New Jersey Bar Assoc.(Raymond Noble), 2-24-95

CR-13 Irvin B. Nathan, Esq., Wash. D.C., 2-7-94.

lo CR-14 Patrick D. Ottp, Mohave Community College, Kingman, AZ, 2-15-95.

CR-15 Paul M. Rosenberg, United States Magistrate Judge, Baltimore, MD,
2-17-95.

CR-16 Federal Public and Community Defenders, Chicago, IL, 2-21-95.

CR-17 Lee Ann Huntington, State Bar of CA, San Francisco, CA, 2-24-95.

CR-18 Federal Bar Association, Philadelphia Chapter, Philadelphia, PA,
2-27-95.

CR-19 ABA Section of Criminal Justice, Wash., D.C., 2-27-95.

I \ CR-20 Maryland State Bar Association, Roger W. Titus, Rockville, MD,
2-21-95.

CR-21 Leslie R. Weatherhead, Esq., Spokane, WA, 2-28-95.

CR-22 Section on Courts, Lawyers and Administration of Justice of D.C. Bar,
L' . - Anthony C. Epstein, Wash., D.C., 2-28-95.

r", CR-23 National Association of Criminal Defense Lawyers, Wash., D.C.,
2-28-95.
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IIL LIST OF WITNESSES (Hearing in Los Angeles, Jan. 27, 1995) - Rule 16

1. Norman Sepenuk, Esq., Attorney at Law

2. David A. Schwartz, Esq., Attorney at Law

3. Maria E. Stratton, Esq., Federal Public Defender

IV. COMMENTS: Rule 16

Hon. Graham C. Mullen (CR-01)
Federal District Judge, Western District of North Carolina
Charlotte, N.C.
Sept. 19, 1994

Judge Mullen believes the proposed new Rule 16 is long overdue. His only concern

is that the requirement of seven days before trial for disclosure of witnesses may be too

close to trial date to benefit anyone. Additionally, Judge Mullen feels that although
objections will arise concerning witness safety, the committee has correctly concluded that

such is confined to the minority of cases and has provided an appropriate mechanism to
afford confidentiality.

Robert L. Jones, III (CR-02)
President, Arkansas Bar Association
Fort Smith, Ark.
Oct. 7, 1994

Mr. Jones, commenting on behalf of the Arkansas Bar Association, agrees with the

proposed changes to Rule 16 of the Federal Rules of Criminal Procedure.
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Hon. Prentice H. Marshall (CR-03)
Federal District Judge, Northern District of Illinois
Chicago, IL.
Sept. 30, 1994

Judge Marshall urges the Committee to adopt the language of Rule 26(a)(2) of the
Rules of Civil Procedure in the proposed amendment to iCriminal Rule 16 relating to
anticipated expert testimony. Additionally, in addressing the amendments regarding witness
disclosure, he agrees with the Committee that risk to witnesses is greatly exaggerated by
prosecutors, citing one minor incident in his 41 years of criminal trial experience. He
concludes that knowledge of witnesses and their pretrial statements expedites cross-
examination.

Hon. James E. Seibert (CR-04)
United States Magistrate Judge, Northern District of West Virginia
Wheeling, W.V..
Nov. 4, 1994

Judge Seibert strongly supports the proposed amendments and believes there exists
an adequate safety valve in those limited cases where a witness list would not be
appropriate. He notes that for the past four years he has required witness lists seven days
prior to trial and that such has come to be accepted by the practicing U.S. Attorneys and
defense bar (an initial scheduling order containing the requirements for witness lists is
enclosed). He comments that a witness list allows the defense some reasonable assistance in
trial preparation and that until a defendant has knowledge of the witnesses against him, it is
difficult to properly decide whether to plead or go to trial.

David A. Schwartz (CR-05)
Private Practice
San Francisco, CA
Nov. 8, 1994

Mr. Schwartz supports the proposed amendment dealing with witness statements
and names and suggests several changes. First, in support of the proposed amendments, he
suggests that more liberal pretrial disclosure of witness information will advance the search
for truth and cause ofjustice. Along these lines, he adds that the present practice of
revealing witness information under the Jencks standards is unconscionable. Second, in
support of the Rule 16 proposal, Mr. Schwartz explains that such alterations to the Rule
will aid in negotiating plea agreements. Third, in support of the proposed amendments, Mr.
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Schwartz suggests that such will cause the entire system to run more efficiently and force
prosecutors to confront weaknesses in their case. Fourth, in support, he explains that
forcing the government to reveal more information is consistent with due process and
fundamental fairness. Finally, in support of the amendments, Mr. Schwartz comments that
the arguments made by the Department of Justice regarding witness safety are inflated. He
suggest several changes to the proposed amendments., First, he suggests that the seven day C

rule may bebf little use to the defendant and that such ishould be expanded to thirty or sixty U1
days prior to trial. Second, he suggests that prosecutors should not be given unreviewable
carte blanche to deny discovery by claiming witness intimidation. He favorsjudicial
intervention, through hearing, to det rnine the validity of the claim of witnessintimidation.Li
In the alternative, absent pro se representation, her suggests that undisolosedinform ation be
made available to defense counsel as an officer of the court under the stipulation that the
defendant will not be privy to this information absent further court order.

Edward F. Marek (CR-06)
Private Practice
Cleveland, OH V
Nov. 16,1994

Mr. Marek (a former member of the Advisory Committee) supports the proposed
amendments to Rule 16. He argues that such amendments should not be defeated because
they may conflict with the Jencks Act. Mr. Marek explains that one can point to a number
of amendments enacted through the rules enactment process which conflict with the Jencks
Act but which Congress has seen fit to approve. For example, Rules 412 and 413 of the
Federal Rules of Evidence as contained in the Violent Crime Control and Law Enforcement
Act of 1994 represent Congress' belief that in sexual assault and child molestation cases
government witness disclosure prior to trial is necessary. Mr. Marek suggests that these
new evidence rules clearly show that Congress believes that the Jencks Act should not stand
as a barrier to more enlightened discovery in Federal Courts. Mr. Marek points out that
proposed amendments to Rule 16 are modest compared to Federal Rules of Evidence 412
and 413. Finally, he adds that the proposed Advisory Committee Note is important in that
it provides that the prosecutor's exparte statement must contain facts concerning witness
safety or evidence which relate to the individual case. This language, Mr. Marek suggests,
properly represents the Committee's intention that any argument, for example, that danger
to safety of witnesses exists in all drug cases, would not be sufficient showing to block
production of statements.
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William H. Jeffress, Jr. (CR-07)
Private Practice

F' Washington, D.C.
Dec. 6, 1994

V Although Mr. Jeffress is Chair of the ABA's Criminal Justice Standards Committee,

is the views stated in his comments are personal. Mr. Jeffress supports the proposed

amendments to Rule 16. Mr. Jeffress does believe three aspects of the amendments could

be and should be improved. First, he believes that the Committee's proposed amendment to

Rule 16 does not require the prosecution to disclose witnesses it may call in rebuttal at trial,

yet requires the defense to disclose all witnesses even if solely to be used to impeach. To

L Mr. Jeff-ress this seems an inappropriate balance of obligations. Second, Mr. Jeffress
believes the Committee's accommodation of the witness safety concern goes so far that it

undermines the utility and fairness of the Rule. Third, he argues that any rule giving the

government the absolute right to refuse disclosure, without incurring significant adverse
consequences for so refusing, is unsound. He suggests that the prosecutor's ability to refuse

pretrial disclosure of names and statements of witnesses should depend on judicial approval,

based upon ex parte submission, in accordance with Rule 16(d)(1). Mr. Jeffress disagrees

with the Committee Note suggesting a hearing on this matter requires vast judicial

r resources. For the Committee's information he encloses a copy of the Third Edition

L* Discovery Standards approved by the ABA of which he makes reference to in his

comments.

Norman Sepenuk (CR-08)
Private Practice
Portland, OR
Dec. 16, 1994

Mr. Sepenuk favors the proposed amendments to Rule 16. He comments that

complete disclosure of the government's case prior to trial is the best tool to facilitation of

case disposition and to loosening up the criminal trial dockets. Mr. Sepenuk explains that

such facilitation will be in the form of plea dispositions due to knowledge of the government

case and the reaching of stipulations in advance of trial. He believes that the proposed Rule

16(a)(1)(F) should be amended to provide for pretrial disclosure of names and statements

no later than ten days after arraignment. He also suggests amendment to Rule 26.2(f) to

expand the definition of a "statement" required to be disclosed in advance of trial.
U Additionally, he believes that FBI memoranda of interview and similar interview statements

should be explicitly made available under the Rules, and federal agents' reports should be

subject to discovery to the extent they present a factual recitation of events, much like that
of expert reports, which under the rules need not be produced.
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Michael Leonard (CR-09)
Military Counsel
Alexandria, VA 7
Jan. 18,1995 A

Mr. Leonard offers the views of someone who has been associated with the military 7
criminal justice system for seven years and provides an overview of the discovery
procedures in the military. In his experience, disclosure of the prosecution's witnesses takes
place well in advance of trial, including any copies of witnesses' statements. The rules, he
notes, are intended to reduce gamesmanship. Those interests, he asserts, are the same in
federal practice. If the Committee is looking for a middle ground, he states, a review of the
discovery rules followed by "other" federal prosecutors on a daily basis in military criminal
practice my assist the Committee.

John Witt (CR-10)
City of San Diego
San Diego, CA
Jan 6, 1995

Mr. Witt thanks the Committee for an opportunity to provide input on the proposed
amendments and notes that his counsel have informed him that nothing the amendments will
have enough impact to justify any comments.

Ms Jane Bell (CR-I1)
Akron Bar Assoc.
Akron, Ohio
Jan. 27, 1995

The Akron Bar Assoc. supports the proposed amendments to Rule 16. But it
objects to the fact that the government may file an "unreviewable" statement for not v
providing the information. The Bar Assoc. suggests that provision be made for ex parte
review of the government's reasons. No hearing would be necessary on that statement.
The Assoc. also recommends substitute language for accomplishing that proposal. It also,
supports the provisions for discovery concerning experts.

Ah. ~~~~~~~~~~~~~~~~i-E
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The New Jersey Bar Assoc. (CR-12)
Raymond Noble
New Brunswick, NJ
Feb. 24, 1995

While the New Jersey Bar Assoc. supports the amendments to Rule 16, it
recommends that the word "unreviewable" be removed from the amendment.

Mr. Irvin B. Nathan (CR-13)
Private Practice
Washington, D.C.
Feb. 7, 1995

L Mr. Nathan (fommer Associate Deputy Attorney General who appeared before the
Standing Committee on this issue at its January 1994 meeting) supports the proposed
amendments to Rule 16 and requests incorporation of his article published in the New York
Times endorsing the Comntittee's proposaL He points to state rules of discovery such as in
California as examples of the growing sentiment of legislative bodies that farness, efficiency
and elmination of trial by ambush are better served by broader criminal discovery
concerning witnesses. Mr. Nathan urges that the Justice Department withdraw its opposition

go to the proposed amendments.

Mr. Patrick D. Otto (CR-14)
Mohave Community College
Kingman, AZ
Feb. 15, 1995

L '
Mr. Otto agrees with the proposed amendments to Rule 16 concerning witness

names and statements. Mr. Otto further concurs on letfing the trial court rule on the amount
of defense discovery and the proposals regarding witness safety and risk of obstruction of
justice.

F,
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Judge Paul MA Rosenberg (CR-15)
United States Magistrate Judge
Baltimore, D I
Feb. 17, 1995

Judge Rosenberg suggests that the proposed amendments concerning witness names
and statements be modified to exclude misdemeanor and petty offenses. He explains that
the requirement of supplying witness information seven days in advance of trial would be
unduly burdensome in these cases especially in light of the fact that many U.S. Magistrate
Judges handle large misdemeanor and petty offense dockets.

Federal Public and Community Defenders (CR-16) -
Carol A. Brook and Lee T. Lawless
Chicago, IL
Feb. 21, 1995

The comments submitted are an expanded version of those provided the Committee
prior to testifying in Los Angeles. The comments fall into two main categories. First,
support is given to the proposed Rule 16 amendments as much needed and an improvement l
in the administration of justice. Second, comments are submitted on specific parts of the
proposed amendments that the Federal Defenders feel will lead to unfair results not intended
by the Committee. It is believed that disclosure of witness names and statements will
enhance the ability to seek the truth, will provide information necessary to the decision of
pleading guilty or going to trial, will contnbute to the exercise of confrontation and
compulsory process rights, and will save time and money. It is suggested that witness
intimidation and perjury are exceptions to the rule and that ex parte, unreviewable
proceedings are contrary to the advsa system of jistice. Additionally, concern is
expressed regarding the lack of reciprocity in the proposed amendment to Rule 16(bXl)(D)
which states that the court may limit the governienfs right to obtain disclosure if it has filed
an ex parte statement. Also, concern is expressed over the requirement of defense wirmm
disclosure oror to trial as such witnesses are not always kown beforehand. Finally, it is
suggested that witness addresses be disclosed.

r
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Ms. Lee Ann Huntington (CR-17)
Chair, Committee on Federal Courts, State Bar of California
San Francisco, CA
Feb. 24, 1995

The Committee on Federal Courts of the State Bar of Calfornia support the
proposed amendments to Rule 16 in their aim to make reciprocal prosecution and defense
discovery obligations. The Comiattee on Federal Courts suggests one further amendment
to Rule 16. It is proposed that defendants be afforded the reciprocal right to refuse
disclosure of witnesses who fear testifying and thei statements (ie., because of community
harassment or pressure from victims' families) and that they be allowed to file a simila
nonreviewable, ex parte statement under seal

L Criminal Law Committee, Federal Bar Association (CR-18)
.IIII James MA Becker, James A. Backstrom and Anna M. Durbin

L Philadelphia Chapter
Philadelphia, PA
Feb. 27, 1995

The Committee supports reform of Rule 16, but suggests modification to what it
deems to be two unwise elements of the proposed Rule change. Firt, the Committee
suggests that the unreviewable nature of the governmentrs decision to withhold disclosure
should be made renewable. Second, the Committee believes there should be no reciprocal
duty on the defense to disclose any witness or statements before trial because the prosecution

L and the defense are not in lke positions vis-a-vis the burden of proof or resources for
investigation. The Committee feels there is no reason to obligate defendants beyond the
present Rules.

ABA Criminal Justice Section (CR-19)
L Arthur L. Burnett, Sr.

Washington, D.C.
L Feb. 27, 1995

Judge Bumett; writing on behalf of the American Bar Association, expresses the
Association's strong support for the proposed amendments to Rule 16. Although, in the
Association's view, the proposed amendments to Rule 16 do not go as far as the ABA
approved Thrd Edition Criminal Discovery Standards, the Association believes the changes
are a step forward mi more open discovery. The Association, in addressing disclosure of

L defense impeachment witnesses and statements, does suggest that the Committee

L
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comnmentary recognize that reciprocal obligations of disclosure must be consistent with the
constitional tights of the defendant and the differing burdens on each side in criminal
cases. The Association feels that the proposed changes would not substantially conflict wihd
the Jencks Act and that where conflict may arise, Congressional approval would act as a
partial amendment of the Act.

Criminal Law and Practice Section (CR-20)
Maryland State Bar Association
Mr. Roger Titusn
Rockville, MD.
Feb. 21, 1995 Li

The Maryland State Bar Association endorses the adoption of the proposed
amendments to Rule 16. The Associatin does express concern over the government's veto
power of defense requests for pre-trial witnesses and statement disclosure through use of an
unmrewable, ex parts statement under sea of the court. Additionally, the Association
believes that the language of Rule 16(bXl)(D) should not be discretionary. Where the
government has avoided discovery by resort to the ex parte statement, it should thereby lose
its tight of reciprocal discovery.

Leslie R. Weatherhead (CR-21)
Witherspoon, Kelley, Davenport and Toole
Spokane, WA ,
Feb. 28,1995

I~~~~~~~~~~~~~~~~

Ms. Weatherhead applauds the proposed amendments to Rule 16 as a small step in
the right direction. Ms. Weatherhead strongly opposes the provision allowing for K
government refusal to disclose cer witnesses and statements through an unrmiewable, ex
parte statement

Section on Courts, Lawyers and the Administration of Justice (CR-22)
District of Columbia Bar
Anthony C. Epstein, Cochair
Washington, D.C.
Feb. 28, 1995

The Section agrees with the basic premise of the proposed amendments to Rule 16. C
In general, these amendments make trials fairer and more efficient and facilitate appropriate Lv
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resolutions before trial. Specifically, the Section agrees with the Committees decision to
recommend the unreviewable, ex partk statement method of government non-disclosure.

A. The Section believes it is appropriate to try this approach and to determine how it works in
practice. Additionally, the Section seeks clarification on the Committee's "good faith"
requirement for refusal to disclose and suggests that the defense be required to provide

L reciprocal discovery no more than three days pnor to triaL

National Association of Criminal Defense Lawyers (CR-23)
Gerald IL Goldstein, William J. Genego & Peter Goldberger
Washington, D.C.
Feb. 28, 199S

L Citing its long standing support of extensive broadening of the scope of criminal
discvey, the NACDL suorts what it tems the Committe's modest step in this direction.
The NACDL suggests several changes to expand the Comnittee's movement towards more
liberal discover. First, the NACDL believes that addresses of witnesses should be included
in the disclosure. Second, the NACDL suggests that the seven day requirement does not

C afford enough time and that the three day rule for capital defendants is inadequate. Third,
a the, NACDL believes that the definition of statement in Rule 26.1(f) must be amended to

include such reports as DEA 6s and FBI 302's. Such amendment would also require
modification to Rule 16(aX2). Fourth, The NACDL expresses concern over the
unreviewable, ex parte statement veto power of the government. Fift, the NACDL
suggests that no reciprocal disclosure requirement should be placed in the defendant and tat
if any duty is to exist that the time linit should be no ealier than when the government
informs the defense that it is calling its final witness. In any event, the NACDL feels that the
wording of Rule 16(bXl)(D) should be amended to alleviatelthe discretionary language andK should impose no duty on defense disclosure where thegovernment withholds.

V. TESTIMONY

Three witnesses testified at a public hearing on the proposed amendments to Rule 16
L at the Federal Courthouse in Los Angeles, California on January 27, 1995. Present were

Hon. D. Lowell Jensen, Chair, Mr. Henry Martin, member, Professor Dave Schiueter,
Reporter, and Mr. John Rabiej, Administrative Office.

L 1
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Norman Sepenuk, Esq.
Attorney at Law -w

Portland, Oregon

Mr Sepenuk (who also submitted written comments which are summarized supra)
indicated that as a former federal prosecutor he believed in an open file system, which in his
view, expedited plea bargains and stipulations and provided for cleaner and crisper trials..
He stated that the 7-day provision is too short and proposes that the Conmittee change the
amendment to provide for disclosure 10 days before trial. He pointed out that the
prosecutors should be pushing for full and early disclosure to encourage plea bargaining In
return the defense should be r d to tun over its names well before trial. He added that
the definition of staement should include a specific reference to "302's" and requre
production of the witness's address. He would also require the government to show good
faith for its belief that disclosure would harm an individual. Mr. Sepenuk also stated that he
did not teeve hat it would be necessary to diffrentiate between tmeof cases vis avis
tireats to witn ; he believes that the prosecution and defense should be able to work it
out. He noted that he had personal experience wth delays resulting fro failre of the
govenmentto maetimeiely icosure ofawitness. 2SF t ;

Mr. David A. Schwartz, Esq.

AttoeatLaw r

San Francisco, California^

Mr. Schwartz (who had submitted written comments summarized supra) testified
that in his opinion the amendment does not coddle defendants. Nor does it have any effect
on victims' rights. In his experience he ofien received witness statements the day before
they testfied. He is also aware of office policy to turn witness statements over on the Friday
before the trial begins. In his experience,f the public is aghast that federal criminal L )
defendants do not receive more discovery. Whie he recognizes that there is a problem with
witness intimidation and harassment, he has heard from friends who are prosecutors that
they do not want to turn over too much information which may give the defense something
to work with in the case. He does not believe that the Jencks act is reasonable and is unsure
whether seven days is suficient time. He noted that in s experience with white collar
cime c s t the defendan often knew whothe witnesses were but did not know what
they wo say. Mfr. Schwartz also testified that he hadisome witnesses tell him that
governn~ent investigators had discouraged themom taki to the defense. He stated that
he was opposed to he provision for ex parwe reasons being fied by the prosecutor, he staled
that in Califonia, defense counsel are preluded from disclosing the nanmes and addresses of
the govenument witnesses to e defendar He proposes some sort of evidentiary hearing to K
determine the propriety of disclosure-or at least to have the opportunity to refute the
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government's masons for nondisclosure. In his experience, he did know of cases which had
pn been postponed because of delays in disclosing witnesses to the defense. It was also his

experience in various state courts tat the defense was provided an open file and that that
often induced plea bargaining at an early stage. He does not object to reciprocal discovery
although he does believe that there may be self-ncrimination problems. And while he could

L live with an amendment which deleted reference to witness statements, he would want as
much as he could get in discovery.

Ms. Maria Elena Stratton, Esq.
Federal Public Defender
Los Angeles, California

Ms. Statton testified that she works in a district with the second largest US
Attorney's Office - 170 assistants in the criminal division - and that there is no uniform
discoveiy policy. She noted that there are three areas of problems: Fist, the rogue agents
and rogue prosecutors who operate in bad faih Because these seem to be rare the

Ad amendment should not be geared to those situations. Second, there are inexperienced
investigators and prosecutors who make uninformed decisions. Third, there are situations

Lt, where the cases are weak and the prosecutors do not want to turn over information helpful
to the defense. In her view, a real problem with the amendment is the lack of review of the
prosecutor's ex parte statements. She noted ta similar problems aise with regard to
disclosing informants and that that procedure should work She also suggested that the
defense should also be pemitted to decline to produce its witness' names. Just as there are
dangers that the defendant may harass the government witness, she has experience the
reverse situation; agents were harassing defense witnesses. Ms Stratton noted that there may
be a problem with a note on page 124 of the booklet which indicates that the amendment
does not address discovezy of memoranda and other documents. She also expresses concern

L about the seven day requirement; she would move up the time to 14 or 21 days. She
testified that she has had expeence with continuances being granted because of last minute

C1 discovery. Ms. Striatton also stated that she has heard US attorneys candidly admit that the
L . amendment is a good amendment; in that regard she indicated that she did not believe that

the folks in Washington were really aware of what was happening in the field. With regard
r to the Jencks Act issue, she noted that in the Los Angeles federal courthouse there were no
L judges who eorces that Act. At artaignents, the judges idicate to he prosecuts

indirectly that thy would like to se the information disclomsd She also expressed some
concern about te fact that the judge who sees the cx pastamnt by the prosecutor may
also swntnoc thc def ant - and the defense not know what was in that statement
which m t o -thise affect the sentence.

S ' q~~~~~~~~~~~~~~1
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I Rule 32. Sentence and Judgment

2 (d) JUDGMENT.

3~~~~~~~~~~~~
4 (2) Criminal Forfeiture. When a verdict contains a

5 finding of criminal forfeiture, the judgment must authorize L

6 the Attoecy General to seize the interest or propeert r
7 subject to forieiture on terms that the court considers

8 preper: If a verdict contains a finding that property is

9 subject to a criminal forfeiture. or if a defendant enters a

10 guilty plea subjecting property to such forfeiture. the court

11 may enter a preliminary order of forfeiture after providing

12 notice to the defendant and a reasonable opportunitvyto be L

13 heard on the timing and form of the order. The order of

14 forfeiture must authorize the Attorney General to seize the

15 property subject to forfeiture, to conduct any discovery that

16 the court considers proper to help identify. locate, or

17 dispose of the property. and to begin proceedings consistent

18 with any statutory requirements pertaining to ancillary

19 hearings and the rights of third parties. At sentencing. a

20 final order of forfeiture must be made part of the sentence U
21 and included in the judgment. The court may include in the

22 final order such conditions as may be reasonably necessary a

23 to preserve the value of the property pending any appeal. L
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COMMITTEE NOTE

Subdivision (d)(2). A provision for including a verdict of criminal forfeiture as a
part of the sentence was added in 1972 to Rule 32. Since then, the rule has been
interpreted to mean that any forfeiture order is a part of the judgment of conviction and
cannot be entered before sentencing. See, e.g., United States v. Alexander, 772 F. Supp.
440 (D. Minn. 1990).

Delaying forfeiture proceedings, however, can pose real problems, especially in
light of the implementation of the Sentencing Reform Act in 1987 and the resulting delays
between verdict aid sentencing in complex cases. First, the government's statutory right
to discover the location of property subject to forfeiture is triggered by entry of an order
of forfeiture. See 18 U.S.C. § 1963(k) and 21 U.S.C. § 853(m). If that order is delayed
until sentencing, valuable time may be lost in locating assets which may have become
unavailable or unusable. Second, third persons with an interest in the property subject to
forfeiture must also wait to petition the court to begin ancillary proceedings until the
forfeiture order has been entered. See 18 U.S.C. § 1963(1) and 21 U.S.C. § 853(m). And
third, because the government cannot actually seize the property until an order of
forfeiture is entered, it may be necessary for the court to enter restraining orders to
maintain the status quo.

The amendment to Rule 32 is intended to address these concerns by specifically
7" - recognizing the authority of the court to enter a preliminary forfeiture order before
L sentencing. Entry of an order of forfeiture before sentencing rests within the discretion of

the court, which may take into account anticipated delays in sentencing, the nature of the
property, and the interests of the defendant, the government, and third persons.

The amendment permits the court to enter its order of forfeiture at any time before
sentencing. Before entering the order of forfeiture, however, the court must provide
notice to the defendant and a reasonable opportunity to be heard on the question of timing
and form of any order of forfeiture.

The rule specifies that the order, which must ultimately be made a part of the
sentence and included in the judgment, must contain authorization for the Attorney
General to seize the property in question and to conduct appropriate discovery and to
begin any necessary ancillary proceedings to protect third parties who have an interest in
the property.
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ADVISORY COMMITTEE ON L
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 32(d)

L. SUMMARY OF COMMENTS: Rule 32(d) Lj

The Committee received 4 written submissions on the proposed amendment to

Rule 32(d). The dommentators were in accord in their view that the amendment is

necessary and clarifies the procedures for entering forfeiture orders before sentencing.

II. LIST OF COMMENTATORS: Rule 32(d)

CR-12> New Jersey Bar Assoc.(Rayrnond Noble), 2-24-95

CR-14 Patrick D. Otto, Mohave Community College, Kingman, AZ, 2-15-95.

CR-17 Lee Ann Huntington, State Bar of CA, San Francisco, CA, 2-24-95.

CR-23 National Association of Criminal Defense Lawyers, Wash., D.C.,
2-28-95

Mr. Roger Pauley, Department of Justice, Wash. D.C., 3-3-95

III. COMMENTS: Rule 32(d)

Mr. Raymond Noble (CR-12) .
New Jersey Bar Assoc.
New Brunswick, N.J.
Feb. 24, 1995

Mr. Noble, on behalf of the New Jersey Bar Association. briefly notes that the

proposed amendment is a sensible response to procedural problems which have arisen.
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Mr. Patrick D. Otto (CR-14)
Mohave Community College
Kingman, AZ

Feb. 2-1995

Mr. Patrick Otto of Mohave Community College registers agreement with the
Committee's proposed amendment; trial courts should have jurisdiction for the third party
protection weighted more for "them" than for the government.

r Lee Ann Huntington (CR-17)
State Bar of California
San Francisco, CA
Feb.24, 1995

Writing on behalf of the Committee on Federal Courts, State Bar of California,
F Ms. Huntington endorses the proposal, noting that the amendment recognizes the penal

aspects of forfeiture and thaf'it codifies double jeopardy concerns.

Mr. G. Goldstein, Mr. W. Genego & Mr. P. Goldberger
National Association of Criminal Defense Lawyers
Wash., D.C.,
Feb. 28, 1995

The National Assoc. of Criminal Defense Lawyers (Mr. Goldstein, Mr. Genego &
Mr. Goldberger) welcomes and endorse the amendment to the extent that it clarifies
procedure for turning a verdict of forfeiture into an order. The commentators also are

L glad to see that the rule encourages judges to hold separate hearings on criminal
forfeitures. But two aspects of the amendment trouble them. First, they are concerned

V that the early entry of an order may interfere with the trial court's duty under the Eighth
LI Amendment to determine that the forfeiture is proportional.. And second, they have not

noticed the government's ability to conduct investigations into the defendant's potential
forfeitable property. They believe that the amendment should include language to show
that an order of forfeiture may be modified at any time until formal entry of the judgment.
Also, the rule or the note should indicate that the court has the power under Rule 38(e) to
stay enforcement of the order.
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Mr. Roger Pauley
Department of Justice
Washington, D.C.
March 3, 1995 Li

Finally, Mr.Roger Pauley has indicated that the Justice Department has modified
its proposed changes to Rule 32(d) and wishes to have that change considered as a
comment. The submitted revision would make three changes to the rule. The first is the
elimination of the 8-day time limit in the published version.. The Department believes that L
there may well be'cases where courts will have made up their minds that they will not
grant new trials, etc. and they should be permitted to begin the proceedings as soon as
possible after the verdict. Second, the new draft eliminates the absolute requirement for L
notice and a hearing as to the timing and form of the order of forfeiture. While a court
would clearly have the discretion to hold a hearing, the very narrowness of the
contemplated hearing that is contemplated indicates that a hearing is not necessary in
every case and will normally serve no purpose. Third, the newer version seens to place
greater emphasis on the fact that the court should enter the order. The Department, Mr.
Pauley notes, believes that the newer version is simplified.

J'Fi

L



Advisory Committee on Criminal Rules 1
Proposed Amendment to Rule 24(a)
May 195

1 Rule 24. Trial Jurors.

2 (a) VOIR DIRE EXAMINATION. The court will conduct the preliminary voir dire

3 examination of the trial jurors . Upon timely request, the court must permit the defendant

4 or the defendants attorney and the attorney for the government to conduct a supplemental

L 5 examination of prospective jurors, subject to the following:

7 6 (1). The court may place reasonable limits on the time, manner, and subject
I

7 matter of such supplemental examination; and

8 (2) The court may terminate supplemental examination if it finds that such

9 examination may impair the jury's inpartiality

10 The court may permit the defendant or the defendant's attorney and the attorney for the

I 1 government to conduct the examination of prospective jurors or may itself conduct the

12 examination. In the latter event the court shall permit the defendant or the defendant's

13 attorney and the attorney for the government to supplement the examination by such

14 further inquiry as it deems proper or shall itself submit to the prospective jurors such

L 15 additional questions by the parties or their attorneys as it deems proper.

7 16

COMMITTEE NOTE

The amendment is intended to insure that the parties are given an opportunity to
participate in the critical stage of jury selection. While a recent survey from the Federal
Judicial Center indicates that a majority of district courts pennit participation by counsel,
Shapard & Johnson, Survey Concerning Voir Dire (Federal Judicial Center 1994), the
Committee recognizes that in many cases the right to participation is completely precluded
under the present rule. Those opposing greater participation by counsel assert that
providing an opportunity for such participation will extend the time for selecting a jury and
XwaI counsel may use the examination for improper means, e.g., attempting to influence or
educate the jury regarding their client's view of the case.

L Those supporting greater counsel participation assert that it is inportant for the
parties to participate personally in the process because jurors may be intinidated by the
trial court and that their answers to the judge may be less than candid. See generally D.

L Suggs & B. Sales, Juror Self-Disclosure in the Voir Dire: A Social Science Analysis, 56

L
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Indiana L. Jour. 245, 256-257-(l98lXauthors note that unintentional, nonverbal,
communication from judge during voir dire may affect jurors' response); S. Jones, Judge-
Versus Attorney-Conducted Voir Dire, 11 Law and Human Behavior 131, 143 -
(1987)Xstudy showed the jurors attempted to report not what they truly felt but -what they
believed the judge wanted to hear"). Second, in order to insure a fair opportunity to obtain
information relevant to the exercise of peremptory challenges and challenges for cause, it is
important that at a minimum counsel be given the opportunity to conduct supplemental
examination.

Although the concerns expressed by the opponents are not without merit, the
Committee believed that on balance, the need for counsel participation outweighed the risk
of potential abuse. The amendment recognizes that, particularly in criminal cases, there are
good reasons for permitting supplemental inquiies by counsel, without regard to whether
counsel or the courts can do a better job of picking an impartial jury. The amendment
avoids that debate and at the same time recognizes that the defendant or defendant's
counsel should have the right, even if limited, to question the potential jurors.

While the amendment recognizes the long-standing tradition in federal courts that
the primary responsibility for conducting voir dire rests with the trial judge, it creates a
presumptive tight of counsel to participate in supplemental examinations. The right to
supplemental questioning, however, is not absolute and may be conditioned on one of
selveral factors.

First; the rule requires counsel to make a timely request to conduct supplemental
questioning This is designed to encourage the parties to give some forethought to the
process, especially in those courts where extensive use is made of questionaires which may
require time and effort to tailor the questionaire to a particular case. The rule leaves to the
court to decide under the facts of the case whether the request is timely; the question will
be one of reasonableness.

Second, the court may place reasonable limits on the time, manner, and subject
matter of the examination. This condition probably reflects current practice in some
courts. That is, at the present time, judges already permit counsel to pose supplemental
questions, subject to such reasonable limitations in cases where attorney-conducted voir
dire is permitted.

The final condition reflects the Committee's view that the court should retain the
authority in particular cases to cut off absolutely any supplemental questioning The
amendment assumes that the supplemental examination has begun and that at some point,
the defendant or trial counsel has engaged in conduct which demonstrates a putpose to use
the voir dire process for some reason other than determining the ability of a potential juror
to serve impartialy.. The amendment also assumes that the court should have an articulable
reason for absolutely barng supplemental questioning by the parties.
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Research Division
202-2734070

ES Wmemorandum
DATE: 9/26/94
TO: Advisory Committee on Civil Rules
FROM: John Shapard, Molly Johnson
SUBJECT: Survey Concerning Voir Dire

.
At the request of the Chairman of your Committee, the Center initiated a survey of active district
judges concerning certain of their practices in conducting voir dire, as well as their opinions

L about counsel participation in voir dire and their impressions of the effect on voir dire of the line
of cases beginning with Batson v Kentucky, 476 U.S. 79. A copy of the questionnaire is attached
as exhibit A. This memorandum explains the results of the survey, and provides in a few

L. instances comparisons to the results of a similar survey conducted by the Judicial Center in
1977.'

The survey was mailed to a randomly selected sample of 150 active district judges, with the
sampling designed to achieve proportional representation of districts, chief judges, and time
since appointment to the district bench. 124 Judges (83%o) completed and returned the7I questionnaire. Because the information provided here is based on a sample, the results must be
understood as estimates. The fact, for example, that 59% of respondents indicated that they
ordinarily allowed counsel to ask questions during civil voir dire does not necessarily mean that
59%' of all district judges allow some counsel questioning. There is a margin of error of roughly
plus or minus 8% (hence somewhere between 51% and 67 % of all district judges allow counsel
questioning).

Extent of Counsels' Participation in Voir Dire
One focus of the survey was the extent to which judges permit counsel to address prospective

L jurors directly-as opposed to the court asking all questions-in the course of voir dire. Asked
about their "standard" practice, 59% indicated that they allowed at least some direct attorney
participation in voir dire of civil trial juries, and 54% so indicated with regard to criminal juries.L In the Center's 1977 study, less than 30% of district judges reported allowing any questioning by
counsel during voir dire in "typical" civil or criminal cases. There was no marked difference in
responses to a second question asking about practices in "exceptional" cases, the percentages
being 67% (civil) and 51% (criminal). The extent of permitted counsel participation was
indicated by three different responses, distinguished by unavoidably subjective terms. One
response indicated that the judge allows counsel to "conduct most or all of voir dire," another

'See Bermant, The Conduct of Voir Dire Examination: Practices and Opinions of Federal District Judges,
Federal Judicial Center, 1977.

L 2 To be a bit more specific, the plus-or-minus 8% figure is the size of the 95% confidence interval, which
means that with random sampling from the population of active district judges, there is at most a 5%
chance that the percentage given for the sample (here 59%) would occur if in fact the percentage for the
entire population of active district judges was more than 8% different (i.e., below 43% or greater than
59%).
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indicated that the judge conducts a preliminary examination and then gives" counsel a fairly
extended opportunity to ask additional questions", and the third indicated that after the judge's
examination, counsel were given "a very limited opportunity to ask additional questions." The
percentages of these answers selected by the respondents are shown in Table 1.

TABLE 1 L
"Standard "Exceptional
Practice" Cases"

RESPONSE Civil Criminal Civil Criminal
a. I allow counsel to conduct most or all of voir dire. I 9% 7% 8% ' 6%
either ask no questions or ask only very general,
standard questions addressed to the entire venire (e.g., H
please raise your hand if you know any of the parties or
attorneys).
b. I conduct an initial examination covering usual voir 18% 18% 27% '26%
dire questions, and then give counsel a fairly extended
opportunity to ask additional questions. -S

c. I conduct an initial examination covering usual voir 33% 29%o 29% 28%
dire questions, and then give counsel a very limited
opportunity to ask additional questions.
d. I conduct the entire examination. I permit counsel to 41% 46% 34% 38% .
submit to me questions they would like me to ask, but dH
not generally allow counselto ask any questions
directly.
e. Other 2% 1% 2% 3%

Another question asked the judge to estimate the average time taken in questioning jurors during
voir dire, broken down between time spent by counsel and by the court, and by civil and criminal
cases. The average total time-couft and counsel-reported was 1:12 for civil cases and 1:39 for
criminal cases. The range of the responses is shown in Table 2, together with figures for a
similar question asked in the Center's 1977 study.

TABLE 2
Percent of Respondents

Total Average Time Spent Current Study 1977 Study
Questioning Prospective Jurors Civil Criminal Civil Criminal

less than 30 minutes r 49 2% 33% 16%
30 min - 1 hourl 25% -10% 49% 49%

1- 2 hours 56% 55 9 14% 28%
2 ormore hoursi- 159 ' 349' 1% 79

Among judges who reported any time expended by counsel, the average was 31 minutes in civil
cases and 40 in criminal cases. Perhaps most intriguing, however, is the absence of much
relationship between total voir dire time and the judge's indication of his or her standard practice
regarding attorney participation in voir dire (which is summarized above in Table 1). Table 3
shows the reported times broken down by standard voir dire practice.

2



TABLE 3
Average Voir Dire Time

Standard Voir Dire Practice Civil I Criminal
Ct Cnsl Tot Ct Cnsl Tot

a. I allow counsel to conduct most or all of voir dire. I 0:13 0:55 1:09 0:20 1:08 1:28
either ask no questions or ask only very general, standard
questions addressed to the entire venire (e.g., please raise
your hand if you know any of the parties or attorneys). __

X b. I conduct an initial examination covering usual voir dire 0:43 0:32 1:15 0:57 0:42 1:39
questions, and then give counsel a fairly extended
opportunity to ask additional questions.
c. I conduct an initial examination covering usual voir, dire 0:54 0:20 1:15 1:19 0:25 1:44
questions, and then give counsel a very limited opportunity
to ask additional questions.

L d. I conduct the entire examination. I permit counsel to 1:05 0:00 1,:05 1:32 0:00 1:32
submit to me questions they would like me to ask, but do

7 not generally allow counsel to ask any questions directly. ,
f
L

Effects of Batson
The survey also asked questions pertaining to the influence of Batson and its progeny (hereafter,
simply "Batson"). When asked what percentage of their jury trials in the last year had involved a
Batson-type objection,3 36% answered "none." The average percentage reported was 7%, with a

L median of 2%. (15% reported that such objections occurred in more than 10% of their trials).

It can be argued that Batson creates a need for increased attorney participation in voir dire (or at
least for more probing voir dire) to afford counsel more information on which to base their
exercise of peremptories. Batson prohibits exercise of peremptories based simply on stereotypes
of certain kinds. Hence counsel may need more information to determine, for instance, if a
particular prospective juror harbors the bias that counsel suspects is common among persons of
that class (e.g., that race, gender). To help illuminate this issue, we asked judges how often they
though the explanation for a peremptory that is offered in response to a Batson objection was an
explanation based'on information that would be adduced from a routine voir dire (as opposed to

1I information obtained only from a somewhat probing Voir dire). The average answer was 84%7,
with a median of 90% (fully 47% of responses were 95% or greater). Hence a large lmajority of
judges think it rare that explanations for peremptories are based on information other than that
"routinely elicited in voir dire or otherwise routinely available to counsel."

When asked whether Batson "led you to alter your practice with regard to voir dire," fewer than
L 20% 'of the judges gave any affirmative response. Of those, most'noted changes regarding the

method of exercising peremptories. Only about 5% indicated that they had changed|heir

L 3 See the attached survey for the definition of "'Bason-type objection."
4 Of course, if the only information available to counsel is that which is "routinely elicited," then the

explanation can hardly be based on anything else. It that were the basis for the answers to this
questions, however, one might expect to see a correlation between the answer to this question and the
extent of counsel participation in voir dire, reflected in questions 1 and 3. There was no significant
correlation, and the only one even suggested by the data suggests that numerically larger answers to this
question are most common among judges who allow counsel to conduct all or most of the voir dire.

3~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~



practices regarding voir dire questioning, all but one indicating that voir dire questioning is more
probing than in the past, at least in "exceptional" cases.X

Asked whether Batson had led to changes in regard to challenges for cause, 18% indicated that
counsel "have increased their efforts to excuse jurors for cause," and 16% said that they "have
become more willing to excuse jurors for cause." 74% of the respondents indicated that neither
change had occurred.

Others MVews Regarding Questioning by Counsel in Voir Dire K
Question 8 asked the judges to indicate statements wh which they agreed pertaining to
questioning by counsel in voir dire. The statements and the'percentage indicating agreement are
shown inTable4

Questioning of prospective jurors by counsel: '-
a. Takes too much time. 5%t ' WI

b. Is less time-onsuming than viirie' cod'ic entirely by the judge.> 4% i -

c. Results in counsel using voir dire for inappropriate purposes (e.g. to 67% L
argue their case, or simply to "befriend" jurors).
d. Is an appropriate opportunity for counsel 'to introduce themselves to 31%
jurors.
e. Is necessary to permit counsel and thepares'to feel satisfied with the 14%
jury selection process, but is not otherwise wiphwhile.
f. Is necessary to permit counselj and the parties adequately to inform 32%
themselves of bases for challenges, whether peremptory' or for cause.
g. Is more effective because counsel know better what questions to ask. 17%
h. Is inappropriate; it should be the judge wo solicits information about the 33%
jurors' a b il ity to properly discharge their dutes as jurors. __ __

i. Other , 23%c

Judges wholindi'cated agreement with'statmentla in Table 4'(counsel questioning takes too much K
time) were asked to indicate howrmuch mdr ie 'counsel questioning would take than voir dire
conducted entirely by the judge. The medireponse was 1.5 hours -for civil cases and 2 hours
for criminal cases. Compared tohe total ie time reported by the respondents in'question 2
(see tables 2 and 3 and associated text, abo'),hese responses reflect a view that counsel
questioningof jurors wil iore than du i m wrequired for voir dire. This -is at odds with
the information presented m Table 3, 'bove w ,ih mndicatesl very litte -difference in voir dire
time regardless of whete, tbe ju~dges ows 3 ich, litle, or no counsel questioning -of jurors.
The distharmny betwken these tlwo aspects of te resipnses may also be due to either or both of K
two other phenomena:
1. Those j e ho qUow counsel uoning may manage to do so without it taking

excessive time, and many of those who prpbiit counselparticipation may do so in part 7
because, they believe, it wdll take too~ Lynch rrbelief sometimes but not always based on LI
personal experience.

2. At least some judges apparently int t e inquiry as pertaining to "unlimited"
attorney vir dire (ig. as they experiencv dire as a state court judge), and indicated that K

5 The percentages mentioned in this paagraph n se respondents who were appointed to
the bench before the Batson decision (86% of l t respondentswp

4



attorney participation in voir dire takes vastly more time, even though the judge routinely
a Sows at least some questioning by counsel (the "takes too much time" response was chosen

L by 28% of the judges who report that they routinely allow some counsel questioning in both
civil and criminal cases).

The responses to question 8 (see Table 4) can be used to gauge general attitude about counsel
questioning in voir dire. Responses a, c, and h may be taken as negative views of attorney
participation in voir dire, and the others (except i - other) as positive. Of those who selected any

7 of these answers, 19% expressed only positive views, 68% expressed only negative views, and
13% expressed both positive and negative views.

Finally, we asked those judges who do allow counsel questioning to indicate how they ensure
L that counsel "do not use voir dire for inappropriate purposes or simply take too much time." The

responses are summarized in Table 5.

TABLE 5
Response Percent:

a. Not applicable. I do not permit counsel to ask questions of jurors during 41%
voir dire.

Percent of those answering other than a
b. I rarely find it necessary to do anything, although I may occasionally 44%7 admonish an attorney to take less time or to avoid speeches or improper
questions.
c. I make clear to counsel at the outset that I do not tolerate inappropriate or 79%
time-consuming questioning. (By what means:)

L. cl. oral reminder at the bench 41%
c2. standard part of pretrial order 8%
c3. other (mostly during pretrial conference) 41%

d. I generally limit the time allowed for voir dire. 50%
Average minutes per side allowed in routine case, Civil: 22, Crimninal: 25

e. Other (most referred simply to close monitoring of counsels' questions) 10%

E
A number of the respondents offered explanations of their approaches to conducting voir dire
that are not amenable to tabulation but that may be useful in considering either questioning by

7 counsel during voir dire or how voir dire practices might be modified in light of Batson. These
L are listed below.

E Approaches to controlling attorney questioning of prospective jurors.

1. Some judges who indicated that they permit counsel to conduct all or most of the voir
dire pointed out that the oral questioning was limited to follow-up questions. The initial
"voir dire" is handled by a questionnaire tailored to the specific case that jurors are asked
to complete before reporting to the courtroom. An example of such a questionnaire is
attached as exhibit B.

L 2. While many judges impose time limits on counsel questioning, others constrain the
questioning by liting the scope of questioning, sometimes by an in-chambers
conference where counsel explain the questions they want to ask and the judge in turn

L specifies what questions will be permitted.

L 5



3. Some judges will simply take over the questioning (and thus end counsel's questioning) if
counsel does not comply with the judge's rules concerning proper inquiry. Other judges 7
employ the approach of suggesting that counsel "rephrase" a question that the court finds
problematic.

4. One respondent noted following the Schfeherezade rule: "if they keep me interested, they [
can keep asking questions."

5. Another mentioned a list of restrictions, including: (a) A question may not be directed to
an individual juror if it can be addressed to the panel as a whole; (b) Prohibit using voir LF
dire to instruct jurors; and (c) A question may not seek a juror's commitment to support a
given position based on hypothetical facts.

Responses to Batson: L'

1. Some judges require that peremptories be exercised first after an initial panel (e.g. 12
jurors) have passed challenges for cause, with challenged jurors then being replaced by
random draw from the pool of prospective jurors, peremptories exercised only with
respect to the replacements, and so on. This approach prevents counsel from Knowing
who might replace a challenged juror, and so makes it more difficult to pursue a strategy
prohibited by Batson (or any other strategy).

2. Other judges, for the same purposes, allow all peremptories to be exercised after all -b

challenges for cause, but with the parties making their choices "blind" to the choices
made by opposing -parties (in contrast to alternating "strikes" from a list-of the names of
panel members).6

Observations about questioning of prospective jurors by counsel.

1. A number of respondents indicated that judges should conduct voir dire, because-as [
every trial lawyer knows-the lawyer's objective is to obtain a biased jury. Only the
judge is in a position to foster selection of unbiased jurors.

2. A number suggested that judges simply do abetter job of voir dire questioning, for one or L.
more of several reasons: (a) counsel aren't very good at it, (b) some questions are better
asked by the judge (to shield counsel from adverse responses to the asking of such
questions), and (c) jurors will be more candid in responding to the judge than to counsel.

6 more extreme approach to the same end (not mentioned by any of the respondents but practiced in
some state courts) is a procedure where jurors are individually questioned and passed for both
peremptory and cause challenges one at a time-juror #1 is seated before juror #2 is questioned (or
perhaps even identified). This approach imposes maximum limits on counsel's ability to employ l
peremptories in a strategic manner.

6 [
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ADMMNISTRAW-E OFFICE OF THE
L. RALPH MECHAM UNITED STATES COURTS
DIRECTOR JOHN K. RABIEJ

CHIEF. RULES COMMITTEE

CLARENCE A. LEE. JR. WASHNGTON, D.C. 20544 SUPPORT OFFICE
ASSOCIATE DIRECTOR

February 28, 1995

MEMORANDUM TO JUDGES D. LOWELL JENSEN AND PATRICK E.

HIGGINBOTHAM
L

SUBJECT: Research Materials on Voir Dire

L I requested Robert Deyling, our Judicial Fellow, to research voir dire

practices in the state courts. He identified three state court systems that may be

helpful in the committees' study of this issue. The materials referred to two law

journal articles on voir dire practices, which are also included. The articles purport

to demonstrate that more honest, accurate information is elicited from prospective

L jurors by attorney, instead of judge, questioning.

STATE COURT PRACTICES

The Arizona voir dire practice in civil cases was changed in 1991 and is very

similar to the practice suggested under the proposed rules amendments. A

committee of the Arizona Supreme Court now recommends extending the right of

attorneys to question prospective jurors in criminal cases. "The principal reason for

the committee's position is that lawyer participation in voir dire is more likely to

L result in a fair and impartial jury than is voir dire conducted by the judge alone."

The accompanying materials include letters of support and opposition to the 1991

change in Arizona's civil rules.

New York voir dire is undergoing review. A pilot program is underway in

four judicial departments studying various voir dire practices. The study will

conclude on May 19, 1995. New York voir dire in civil cases is now done entirely by

attorneys outside the presence of a judge. Among other procedures, the pilot

program will study the effects of some or full judge supervision. During the

Kf sixteen-week pilot program, however, only one week was singled out to review voir

dire where the judge is present throughout the proceeding. The remaining weeks

focus on voir dire in which judges merely monitor the proceedings periodically or

are present initially and available throughout for questions.

The voir dire procedures in California are provided for comparison purposes.

A TRAiTIO OF SRVIC TO I-lB ~nERUJUDCIARY



Research Materials on Voir Dire
Page Two

LAW JOURNAL ARTICLES

The two articles include the results of some empirical testing of prospective
jurors' responses to questions from attorneys versus judges. The authors conclude
that the "higher authority status" of judges unduly influences jurors' responses. 7

The role differences between an attorney and a judge are highlighted in the
Indiana Law Journal article. The authors note that a juror is more likely to open
up and disclose meaningful information to an attorney rather than a judge for L
several cited reasons. In addition, the authors note that unintentional, nonverbal
communication from a judge during voir dire may prejudice a juror's response.
Even the physical distances and barriers between a judge and jury versus an
attorney and a jury may influence the jurors' responses.'

The Law and Human Behavior article is more technical. It discusses the K
results of an experiment conducted of over 100 participants regarding judge versus
attorney questioning. The results appear to be consistent with the conclusions
drawn in the Indiana Journal article.

John K Rabiej

Attachments

cc: Honorable Alicemarie H. Stotler
Professor David A. Schlueter
Professor Edward H. Cooper

Liro
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The term "voir dire" Was been translated as "to speak the truth"' or *--- *

"to see them talk."' It refers to the preliminary examination of a poten- -

tial witness or juror when his competence is in issue. It has also taken

- -,. on the colloquial meaning of referring to the entire stage of trial in .

r which jurors are empaneled. To convey this latter meaning, many peo- 4,0

L: * pie use the term "jury selection' rather than voir dire, which incorrectly r 3

implies that the jury is actively selected. In fact, the jury is not ¶ t ..-

T.."O -'selected." but is composed of persons who were not rejected through a . -

process of exclusion.' During voir dire, questions are put to prospective v j
jurors by the attorneys or judge or both; after this time. the attorneys E .

may exercise challenges to remove particular jurors from the panel.

7 Z~y t Those remaining after the exercise of these challenges comprise the jury.

L -^ ^-Q There are two types of challenges which may be made to remove pro-

spective jurorsvchallenges foricause and peremptory challenges. A

challenge for cause is successful whenever it is shown that the juror

Z zi ; does not satisfy statutory requirements for jury service' or that the ; - r----4
t Preparation of this article was partially supported by a grant from the National In-

iK5, r stitute of Mental Health. Center for Studies for, Crime and Delinquency. 'i ' I .

B* .A. 1975. J.D. 3979, Ph. D. 1980. University of Nebraska at Lincoln. Associate of , .

Donovan, Leisure. Newton & Irvine. New York. NY.

B.A. 1966. Ph. D. 1971, University of Rochester. J.D. 1873. Northwestern University. i

I_ Professor. University of Nebraska College of Law and Department of Psychology: Director '

of Law-Psychology Graduate Training Program. .
j . ' BLACK-S LA;W DICS7ONARY 1746 (4th ed. 19681.

I Zeisel & Diamond. The tffect of Peremptory Challenges on the Jury and Verdict. An

Experiment in a Ffderal Distrnct CorftP 30) STAN. L. REv. 491. 491 n.1 (19781 (noting that .

this is an incorrect translation).

AND T.ACTICS IS JuLRY TR:ALS § 74(encyc. ed. 19a91.
A person does not become eligible for jury duty until he has reached the minimum age I *

prescribed by statute. See. e.g .,.................. ALA. CODE § 12-16601(a11 (Supp. 1980i l19 yearsh Cos.N.

GEN. STAf fAN;. § 51217 Isupp. 119801 18 yearsl. Nonresidents are usually excluded from --

jurv duty. seeg. ISD CODE § 33-4-5-7 (19761 and some states exempt various government

* oicials. see. e.g.' COI GE.N. STAT. ANN. I 51,2i9 (Supp. 19S0). and attorneys. see. e.g....

- from serving as jurors. In addition. grounds for challenges for cause commonly provided for :

by statuti include: conviction of a felony, see, e.g.. ALA. CODE § 12-16-15015 t19751; indict- ?

ment for* similar offense, within a fixed time.,1see. e.g.. id § 1I-16-150(31; having scruples '.

*fi against capital punishment, see. e.g,. INDn § 3D-130-4(3I tSUPP. 19801; relation by blood 3

or affinity to a party in interest. see ei.g.. it § [135-130.4(41. or to any attorney in the case.

see. e.g..ALAL4. Ci Ori 1216-1-15014i. (11) (2975llprevious jury service within a year. see e.g..

L .{~ 
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juror is so biased or prejudiced that he cannot render a fair and impar-
tial verdict based on the law and evidence as presented at trial.' At. :1'-
torneys may make an unlimited number of challenges for cause during 4
yoir dire. Whent a challenge is made, it is up to the Judge to determinel;_f K
its validity. In addition, the judge may remove a juror for cause s
sponte.

For several reasons, the use of challenges for cause is inadequate to 3 r
remove those jurbrs who may have significant biases or prejudices; :KJ
Firstssut. ,ing that the juror 'is willing to admit to being biased or prej,-w.;:: -
udiced, the judge' my decide that the juror is not so biased or p 'Z
udiced as to be incompetent to serve on the jury as a matter of law. Sec ' -
ond, if the juror admits that he has formed an opinion about the case, it ' I
is standard procedure toask 'if he" can set aside that opinion and decide .£
the'case on the basis o fthe evidence to be presented.' Since all of us like
to think we `an be fair, it is the rare juror indeed who will admit to be-
ing tunable to set aside an-already formed opinion. ]Nevertheless,
challengeds '1f csse a rare-~ly sustained 'when the juror maintains that
he can beJ ipaiffa:. Third.'ltheil'problem of using challenges for cause to
e iminate urors, is further con~licated by the fact that ijiurors often, j
either, eonsc iiusy 'ruconscious lY., lie on voit dire."'

Sipce ichllenge c' cuse aie so[jinfrequen1tly sustained, the exercise
of per~rp~ory calI~ngesremainsthe 'chief means for securing an im.
partal jry. nlie ~h~lenes or',cause, !the numnber, of peremptory
chalenes all~~i~ lirite' b satute.' "No explanation need be given

for the use' of a peremptory challenges aid attorneys may use theiriallot.
te$ I 4>,Il -to W, ;trsnthey desire.' Theoretically.

a r Ab 4tlidrne Sse I er peemptoryI challenges, those
jurors ~wh wer mos bisdwilh bieen eiliminated, and the

o r exere ciillenges intelligently. at- [

IND "CODE §j35S I30Q-4'15t tStp. I!986rA d soloiri tion ot service as a juror. see, e.g.. id I
35-1-30-4110i.

' See. e.g ... CoSN G STAT ,AS ,§51-240 %SUPP. 19S0I. I
' See. e4g.. IND COoDE I 354'3-i21 tSupP9i'.
* Broeder. Voir Diri MEzarnratiou 41 Epiinj ri a Stu ty. 38 S. CAL. L. REv 503, 528

' Set. ei... ND. CODE § 34 'JI Z. II 35-1-302 to 3. Peremptory challenges are n
regarded as a privilege granted Fbi ],gislativeauthority 1nd a litigant may exercise them as

a Matter ofright only to et~n u' 1 the leislature. See Kunk v. Howell. 40
Tenh. ,App. 13. 189. 289S.9d8 '7t15.

' Note. Lmnitixg the PIkn piory Chpf nge: Representgtion oxf Groups on Petit Juries.
86 Y?.LE LJ. 1715. 1715.1718 i1977l A fe r eceIt eases. however. have held that some uses Eof perempt'Y ealknges m I e m b Se.e.. People v. Wheeler. 22 Cal. 3d
258 58 .. 48. 148 'Cal. Rpc.-80 (i7'f xtmlie Fuse of pererpptory challenges by
prosecier to eliminate blacksifrom jury de defendant the| right to jury representing a
fair cross-section of the c6mmunityl.
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fadi~ and imnp~ . j.<orneyS must gain information through voir dire regarding jurors' at-

~d at trial.' Al ; -- <^titudes toward the opposing litigants, counsel for both sides and the
)r Cuse durij legal and factual issues which are relevant to the case. Yet attorneys do

;e K deterinnot receive adequate information through voir dire upon which to base
,for cause s- their peremptory challenges. One study concludes that "`vtoir dire was
I or caue sdic.4 t ieyt rv ufvrbe." nte td umrzsgrossly ineffective not only in weeding out 'unfavorable' jurors but even
,s iL~dequate i in eliciting the data which would have shown particular jurors as very ,i

or prejudi c e t likely to prove 'unfavorable." Another study -summarizes: .<
blosed or preO]n the whole, the voir dire, as conducted in these trials did not pro-

bii ed or prep: -. . vide sufficient information for attorneys to identify prejudiced jurors.
'ter of law. The average performance score of the prosecution was near the zero -i

ouwtthe case, point . indicating an inability to distinguish potential bias; defense
J! and decid~ -counsel performed only slightly better .... Perhaps most significant

is the inconsistent performance of attorneys. Occasionally. one side
ce ll of us iJe - performed well in a case in which the other side performed poorly.
ill admit to Wb- thereby frustrating the law's expectation that the adversary alloca-

vertheles tibn of challenges will benefit both sides equally."2

es fo that Given that the typical voir dire does not produce suff icient informa-
es for cause to- :-,.X.<tion to identify prejudiced jurors, the question becomes why this is so.
'ife"rors often, ..i..t. This article will answer this question by first asserting that voir dire

L in thmay be ideally characterized as a self-disclosure interview because it
d, the exercise purports to obtain background and attitudinal information which might
ec rwing an im affect a juror's decision in the case. The balance of this article will then
of eremptory.4 ... demonstrate that the procedures used during voir dire and the psycho-
need be given W logical atmosphere in which it takes place are virtually guaranteed to in-
use their allot. hibit rather than facilitate such self-disclosure. To support this thesis, a
TFgoretica number of variables will be examined: first, whether the voir dire is con-
1lk4,~ges. ,those't... . ...ducted by the attorneys or by the judge; second, whether the potential
Sted., and the < jurors are questioned as a group, as individuals within a group or in-

7 . s~S--dividually; third, the interaction distance between the prospective
1el,3ently. at- jurors and the interviewer, and fourth, the environmental characteris-

tics of the room in which the questioning takes place. For each of these ' i
>rree. e~g id §variables, the~current legal practice and its rationale will be examined.

Research from social science literature tending to indicate that the cur-
Ee rent legal practice discourages self-disclosure during voir dire will then

VE\-_I 503. 28 be presented. The research presented is not specifically addressed to
L .~Ev 50:3. ~ the issue of juror self-disclosure. Rather, it is basic social science

SrlY-nsallenges are research which has been undertaken to explore the determinants of self-
exer disclosure in clinical and experimental settings. Although application of

Ifl~' V. Howell. 40 the conclusions of this research to the setting of the courtroom involves
sI Keeit Juries. extrapolation. the extent of the research and the consistency of its
Id that some uses
~eeler. 22 Cal. 3d

rtfl albenges by n Broeder. supm note 7. at 505.

. L ~ t * "f. Zeise) & Diamond. suqnpa note 2. at B28-29.
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results are great enough to raise serious questions as to the validity c
current vowr dire practices. Finally, a number of recommendations i4X' $ -

be made for m6difying the current practices to enhance sel-disclojio; -`4
by jurors and, thus, facilitate the intelligent exercise of perem all .
challenges by attorneys.,

THE PURPOSES OF VOIR DIRE

There are three judicially sanctioned purposes for voir dire. The 1rst=
two are related to causal challenges while the third is related to the ex4-, I
ercise of peremptories. First., vour dire may always be used for the pi A
pose of determining whether the juror satisfies statutory requirements L
for serving on a jury."' Second, jurors may also be questioned to deter.'
mine if they can impartially participate in the deliberation on the Issued |
of the case based solely on the law and evidence as presented at trial;" s A
This second purpose is' mandated by the sixth amendment guarantee of
the right to trial by an impartial jurY.y Nevertheless, the extent oftg
questioningallowed for this purpose is restricted to determining if the '

juror is biased or prejudiced as a matter of law." Often, when the judge i-
conducts questioning of this type, it will simply take the form: "'Can you- |,
be fair?' Once the juror has answered 'Yes,' everything elseis conB .
sidered irrelevant and the judge passes on to the next juror, evene X
though Adolph Hitler himself would have answered that question in the
affirmative."' I

The third, and final, judicially sanctioned purpose of voir dire is to
provide the attorney'with a procedure by which he may obtain informa-
tion'to exercise the'peremptory challenges intelligently." The scope of

^2 A. AMSTERDAM. B. SEGAL & M. MILLER. TRIAL NIANtAL FOR THE DIEFNSE or
CRIMINAL CASES 1 328 (19671.

U Hare. Voir Dire and Jury Selection. 29 ALA. LA*. 160. 173 (1968).
"See Witherspoon v. Illinois, 391 V.s. 510. 518, 521 (1968).

A prejudiced juror is one who has actually decided how he will rule in ,the case before 1
the trial. A biased juror. on the, other hand. has an inclination to favor one side over the
other. If the juror admits that he has' already decided on what the outcome of the case
should'be. the juror may be excluded as a matter of law. In order to be successful in
challenging a prospective juror-for cause on the ground of bias, however. it is necessary to
show that She bias is of such a magnitude as- to lead to the natural inference that the juror
will not act impartially. See g.9enerally Flowers v. Flowers. 397 S.W.2d 121 'Tex. Civ. App. X
3965).

"Carry. A ttacking Racim in Court Before Trial in MNINMIZiNG RAcism w JURY TwAls
xv, xxii 4A. Ginger 1969).

" See Evans v. Mason.- 82 Ariz. 40. 46, 308 P2d 245. 249 119571; ABA PROJECT ON h

MINMUM STANDARDS FOR CRIMINAL JLSTICE. STANDARDS RELATING TO TRIAL By JtRY $ 2.4
(1968). See also MacGutman. The AttorneyCorducted Vor Dire of Jurors: A CorAtits-
fional Right, 39 BROOKLYN L. REV. 290 11972); Van Dyke, Voir Dire: How SAould It Be Con-
ducted to Ensure that Our Juries Are Rtpres anrotive and Jmp7artioam. 3 HASTINGS CoNsT.
L.Q. 65 (1976); Comment. Court Control over the Voir Dire Examinrfwl',nof Prospective
Jurors, 15 DE PAUL L. REv. 107 (1965).

Some jurisdictions, however. do not sanction this purpose, and allow only questions

.c J(
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v isle validity.' " questioning for this purpose is much broader than that associated with
nendations 4 challenges for cause. For example, under this rubric questioning is often

f-disclosu. aflowed to probe the juror's occupation, marital status, number of
oLperemp children, past jury service, residence, exposure to news coverage of the

-~ case. attitudes toward the death penalty, degree of belief in the concept
that the defendant is- innocent until proven guilty and attitudes toward . .*

_-. racial minorities."
The broader scope of permissible questioning for this purpose results

dire. The tl from the importance of peremptory challenges, and the courts have fre-
1aw d to the : quentlY recognized this importance. In Swar.n v. Al bama.v for example. , -04
eb-or the Ptll - the United States Supreme Court stated: "The persistence of peremp-
; requirem tories and their extensive use demonstrate the long and widely held
ioFd to de l that peremptory challenge is a necessary part of trial by jury.:'
n D the Issue., This use of voir dire to gain information for peremptory challenges is H
ented at tri based on the recognition by the law that Ž 3
tF:-iaraotee bPM the rules of evidence can only partly limit the extent to which a
t' extent juror's bias affects his deliberation. The tests which the law furnishes
rrnining if th - -- to the jury for weighing evidence are crude and imperfect and pro-
hin the judge .. vid e few internal checks on jury prejudice. There is a critical area in
,ri tic y -. every case, where a juror must rely on his own experience to reach a

g n'lse is 2.--.-- decision. If bias permeates a juror's thinking, it may distort the im-
.t juror, ev e ` r - fact of singular importance in the case. t

The notion that verdicts are frequently affected by the jurorsr values

i eB and biases is supported by a report that 'in about two-thirds of all casestroarnire infs4 ma- the jurors are likely to differ over the significance of the evidence .tA
'irn eiscope m a presented to them in the trial. In only about one-third of the trials is the
iescope__f__ jury unanimous on the first ballot; in two-thirds of the cases the jurors the

THE DErENs or - E differ in their vote." X
In addition to the above three approved purposes, voir dire is often .V

L A.:... used for reasons which are not judicially sanctioned. Some attorneys
n the case before v."
nea-ride over the which might uncover legal grounds for challenges for cause. 2 A. AMSTERDAM. B. SEGAL &
otl of the ease I X5 MILLER. Supad note 12.-§ 334. In these jurisdictions. "any enlightenment given by the
beLuceessful iM answers which serves to inform counsel's judgment on the intelligent exercise of peremp-

0 is necessary to tory challenges is at best a by-product, and often one suspiciously regarded.' Id. See also
e that the juror Van Dyke. supra, at 89-90.

4t. Civ. App. For general discussions of the proper scope of voir dire. see 2 A. AMSTERDAM. B.
L . SEGAL & Oi. MILLER. suPMr note 12. §* 334.336;1 F. BUSCH. SUPra note 3. I 4; Bodin. Select-

i £N`utRY TRUAS ifig a Jury. in CIVIL LITIGATION AND TRIAL TECHNIQuES 211. 22562 tHl. Bodin ed. 1976).
4380 U.S. 202 (1965).

3. -PROJF.eT ON u Id at 219.
uLd t JURY' 2.4 r See MacGutman. supra note 17. at 303-04. The concept of bias used here is the same asTs'A Conatitlb that referred to in the challenge for cause, tee note 15 supra, with the exception that the at-

AodIRT~ Cn torney does not have to prove that the juror will not act impartially before exercising a +;
A¶,SSINGS COwST. peremptory challenge.
0.! prOspectit u Zeisel & Diamond. The Jury iN tIke Mitchfil.Stanu Con5spiracy Tril. 119761 AM. B. 7f

IFOUNDATION RESEARCH J. 151. 173 (footnote omitted).
only questions 3 .

_. .; I .

-ZI i
X Wi~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~,;:

L ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~.7.-.oJ 
,



--.X.z ~~~~ . - . ~~~~~~-Jr.~~~~~- 4 -w ,1 _~

- S.,.

250 INDIA NA LAW JO URNAL !Vol. 56.245 i
abuse the voir dire by using it as a means to ingratiate themselves withthe jurors and to indoctrinate the jurors to their version of the casebefore the presentation of evidenceY2' Attempts at ingratiation may take-,a variety of forms. The "grandstand play" occurs when the attorney.<- -atdeclines the opportunity to question the prospective jurors, announcin Khis faith in the jury system and in that particular panel.3 4 This method isnot often em ployed,] however, and jurors tend to regard an attorney-'who uses this method as careless in his treatment of the case.I More.--commonly employed methods of ingratiation include such obviousstrategies as exaggerated courtesy extended to members of the panetl,concerned but polite questioning as to the health of the older members." ;. Ijoking with the panel and making it known that the jurors and theUat.torney have mutual acquaintences or associations. Attorneys also usevoir dire to attempt to indoctrinate the prospective jurors. For example,one author recommends that attorneys use voir dire to teach jurors im LIportant facts, to expose damaging facts in the case in order to reduce Ltheir impact, to instruct jurors as to the law involved and to force jurorsto face their own prejudices.* 

i F]A minimum level of rapport between the person conducting voir dire Liand the jurors is necessary for a productive dialogue. However, at the .point at which the establishment of effective rapport becomes an at- atempt at ingratiation, it becomes unacceptable and should be guardedagainst. Likewise, while the jurors must be given some minimum level ;of introduction to the facts of the case during voir dire since the ques- A'tioning cannot take place in a vacuum, this introduction should not be F]allowed to become indoctrination in the pejorative sense. The concern of Lthe judiciary over these two unacceptable purposes of voir dire seemsto be somewhat justified. A study of a number of cases in a midwesternfederal district court concludes that attorneys -use about eighty percent lof voir dire time: indoctrinating the jury panel." The study adds,however, that such indoctrination attempts by the attorneys often- do mnot appear to succeed.

ATTORNEY.CONDUCTED AS OPPOSED TO JU-DGE-CONDUCTED
VOIR DIRE

Traditionally, the questioning of jurors during voir dire was left to at-
See Blunk & Sales. Persuasiona Durng the Voir Dire,' in PsycnoLOGY IN THE LEG 4L LPRocEss 39 lB. Sales ed. 197); Field. Voit Dire £zrnnationo-eA Xcglected Art. 33 *. 5o.KV.. CITY L. REV. 171 (19651.
Sfe Id. BOLLL MODERN tALS J 121. at 803 (1954).Id at 804.
See A. GINGER. JURY SELECTION IN CRMMAL TRIALS f§ 7,.w21 119751.Broeder, suerpr note 7. at 522.

' Id at 522-23.

_ _ _ _ _ :~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ ~~~ ~~ ~ ~ ~ ~ ~~. a
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_hin e torneys." In recent years, however, there has been a move away from t
;ion of the H ittorneywconducted and toward judge-conducted voir dire. At present, i,*ii3
Ia"_)n may e ,only nineteen states allow attorneys to exercise primary control over
t ie atththe conduct of voir dire in both civil and criminal eases.' In fifteen ' ? S t
olS. ali nouci states. the judge has unfettered control, although attorneys may submit

h's meth . '... questions for the judge to aske The judge, in his discretion, may or may
rdtIn attoir;-- ot ask the questions or. alternatively, may allow the attorneys to
he case. Me directly question jurors after he has questioned them. The remaining

r-ech obvi'-*"c.- jurisdictions divide the responsibility for conducting voir dire between
rslt the pan -: the judge and the attorneys. Usually this means that the judge will .
ZloXor mem begin by asking standard questions and then the attorneys will be allowed .- '.
ors and the ait-. a' to ask their own questions concerning particular matters important to
errs ys also ti ' the case at hand.
s. Sr exainpg-U . In the federal systeml, judges may allow attorneys to conduct voir
each jurors dire, but are not obligated to do sob In the event the judge elects to
rdl to redu;-ce ." conduct the voir dire himself, he is required to allow the attorneys to ,
tc__orce jurort- . supplement the examination or to submit further questions to be asked ; '.M

-oir d As., by the judge, Nevertheless, the scope of supplemental questioning lies
.ctb-g voi in the discretion of the judge. In fact, by 1977, 'approximately three- ,..- H
ov ver, at tb fourths of federal judges conduct voir dire examinations without oral
ec omes an a' participation by counsel."" It would seem that the trend toward increas- . 4
id be guarde ing judicial control over the conduct of voir dire is continuing; a 1970
ini mum leve report revealed that at that time only fifty-six per cent of the federal W .

,;irl, the que. district judges reported that they conducted the voir dire without oral
should not be participation by counsel."

Tl' concern of. one of the justifications given for this recent shift is that it prevents ;t
oiP__ire seems attorneys from abusing the voir dire process. Those who support judge- ;,j x O
a midwestern; ,; tonducted voir dire argue: '

eighty percent ItIt saves time. promotes respect for the court. brings the judge into
udy adds, greater prominence at the very outset. reveals that an impartial A

nets often do court can obtain an impartial jury better than partisan counsel, that
-4* -extended individual questioning by counsel may embarrass or even

UNiCCTED XSL M cGuirk & Tober. A torme -Conducted Voir Dire: S5crng an Impartial Jury. 15
N.H. B.J. 1. 4 119731.

Sic Van Dyke. supra note 17. at 95-97. { §
Sce id.wL left to at- Stf FED R. Civ PROC. 47fa) Fi. R. CRIM. PRoc. 244a'.
G. BERMaNT. CODt CT OF THE VOIR DIRE EXAMjNATICo 6 ITederal Judicial Center Pub. , S

)GY('`, THE LEGAL 1977'. *
ed rf. 33 U. Mo. Sie COMMmTTEE ON THE OPERATION OF THE JtRY SYSTEM. JVDICTAL CONFERENCE OF THE ;

I t'.Ymz, DSTATFS, REORT ON VOIR DIRE PROCEDURESS 19 70. There are regional differences in
the degree of counsel participation alloed. G. BERM.ANT. supro note 33. at -20. Federal

A-,9k district courts sitting in states which allow attorney participation in the state courts are
5L >1,. more likely to allow a greater degree of attorney involvement in the federal voir dire. 4 I at

L v X 10-13.

S.;'g~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ :1-.'SM
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insult the juror, or that he may become brainwashed and committed '- , r

by counsel before any evidence lbas.,bees heard." *.-

There is no question but that abuse by attorneys of voir dire t . dJ
ingratiation and indoctrination attempts will be completely elmlintz ,
by judge-conductedi' voir dire. In addition, the assertion that ju :;
conducted voir dire saves time s supported by data. In a directt
p&rison of voir diTes conducted by attorneys and judges, one study !i8;-'- 1
that judge-conducted voir direlresults in a significant savings of tlmu N r

.Yet, there is no objective data to support the.assertion that a judge tsi.
more likely than partisan counsel to obtain an impartial jury. It is a1ao?
doubtfulAthit any, attorney would intentionally embarass or insult a pro .*
spective juror, since such conduct would afienate not only thatpui&s 7
ticular'Juror, but also the remaining jurors, who witness the event, . t

Those who support the attorney-conduicted Voir dire argue that g |
quiry into the biases of jurors requires the. interviewer to have'- f
thorough knowledge of the,'.legal issues involved -in the case and of the * ,
evidencei to be presented by ,both sides,. ,Because the trial, judge d9e-, i
Dot, and'should not, have suh'k nowledge atthe Rtime of voir dire. it ,aa +
been arguedthat-,he is not asicompetent as the attorneys to question thb i Li
jurors." In addition, some, commentators argue that ,judges do not ad .'
pressing or probing questions ;rabout bte, juror s' atitudes and that,; ,t
"[elither becaluseof, institutional ,pressures to ke~ep their calendars moio.4FI
ing or becaluse'.of their lak' otsympat-hy tO one or both of the litigants. WL4
manyjudges question pr6specWtte jurors without much interest or en---
thusiasm,'t hoping, Ktat a panrel can be quickly assembled and that the A
trial can begin.7aluStudies which report that udgeeconducted voir dite
sayes time have been criticizedbecause, if the studies are examined as a
whole, no conclusive proof exists, one way or the other. Even though _
some studies do show a staitis cal1y g sigficang , savings of time through
the use of judge-conducted' voir dire, the time differences are not
dramatic when eompared 'to the overll length of the trial.'

Finally. supporters of attorney-conducted voir dire argue that it is un-
necessary to eliminate attorney participation simply because attorneys

' Braswell. VoirDire- Use and .4buse. 7 UAiE FORE.O L, REv. 49. 54 1970.: sre Levit.
Nelson. Ball &- Chernick. Expe-dtirig 1' Oir Di-c: A.4 Ernpirrcal Stludy. 44 S. CAL L. REv. 916
(t971i: Note. Judge Coidurted Voir Dire as' a Tief-Savirg iral Technique. 2 RT.-CAM.
L.J. 161 (19701.

u Sef Levit.Nelson. Ball & Cherrick. supra note 35. at 946-49.
r See MacGutman. supra note 17. at 32W-28. Padawer-S~nger. Singer & Singer. Voir

Dire by Two Lau-yers: An Essintial Saf guard. 5 u3tDICATVUE 386. 391 (1974k Comment,
The Jury VoirTDire: Useless Delay arl Vatuable TecAnique. 11 S.D. L. RE. 306. 317-18

Van IDyke, supra note 17. at 76. g
0 See i& at 88-89 (noting that what little court time was saved by judge-conducted voir

dire was made up for by additional pretrial conterencesL

-. U
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flit ted r - have been known to abuse it. A number of commentators point out that

;,Jed n,_nf_'r he conduct of the voir dire has always been subject to the judicial

ir~ . discretion of the courts. Thus, the judge has the power to curtail any

attorney abuse of the voir dire.

thy&~t judge- ~ Social Science R Rech Rletvant to a Determiatioln of Who

Should Conduct Voir Dire

g af judgC~ there is a considerable bod b A easicsearh estigating how

-yt t is ali'; status differentials and reinforcement techniques affect self-disclosure

ai ;.p-. r.~'~ in interview situations. There is also a considerable body of research

kn fit , #Jt a pawhich illustrates how attitudes may be communicated to others through

ey theatt p ; s. 0nonverbal communication. This research indicates that attorneys are

.eventhat ...n. - .>.probably better suited to conduct the voir dire.

gt that I n g .;..S <

w X have a-. - Status Differentials Between the Judge and Attorneys
eand of tsif-,' in

~ L-;e. it nag The judge obviously has the highest status of anyone in the court-

question thaq room. He is physically separated from and elevated above everyone

not ust i on t all-else, and is addressed by jurors and attorneys alike as "your bonor.,'

tha, not One airspsychological study seems to indicate that the judge would be the a

esL,_nd that,.>.>,! more appropriate interviewer to elicit juror selfdiisclosure." It finds t

endars n e at ,>-e>:that both males and females disclose more to a high-status male inter- .

.hfwlitmgants , '> ^ .viewer than to one of low status.s On the other hand, the status level of

heist or error femalele interviewers does not appear to affect the amount of self- .

ino'that th- sdiiciosure from either male or female subjects. Since there are currently J .a

eld voir dite, .- d more male judges and attorneys than there Fare female judges and at- 4 ' G

41'ined as .z* torneys. the judge, having a higher status than the attorney would ap- a

vn though~ ¢:pear to be the more appropriate interviewer in most cases. ,2;, [

iethrough~4f~ci- are not hh Other studies. however, indicate that there is a curvilinear relation-

sh.p between the status of the interviewer and interviewee and the

.t amount of self-disclosure. too great a status differential between the in- *

thtorneys teractants may lead to an interviewing bias effect-4 3 One study on bias in

k- tlo n v 
Ii 

fiIratio interviews states: 
X

IB3ias is likely to occur in the interview when there is social distance

1970%: ste Levit. - between interviewer and respondent. Status distance and threaten- ;

Cvi-?L.RuT.-CA . ing questions may create a situation in which the respondent feels
pressure to answer in the direction he believes will conform to the

opinions or expectations of the interviewer.. ..

& S i g r 

Vi

1 9: Singer. ' See. e.g.. Comment. supra note 17. at 110; Comment. sapra note 37. at 318. l

lL 306. 317-18" See Brooks. )ntcractite Efftts of Sex and Status on Self.Disclosure. 21 JI COUNSEL- 
1c

,:G PSYCH. 469. 473 119741. 
44

. ~~~~~~~~~~~~d 
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dSee. e.g.. Williams. Intirrie wer Role Pc rformaonce: A FurLkeT Xote on, B-ias in the in.

e~~e~'dueted f.,rn tion Inter view. 32 NBu. OpIN toN Q. 287 (1968). 
. Z
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It would seem likely that tbe role performance of the interviewer -- I
tould either enhance or mitigate the biasing effects of status
characteristics and potentially threatening'questions." -;-'<

Furthermore. another study finds that liking for a person will vary ask .
function of perceived similarity.4' A large status differential betwe,- -f :
the interactants will most likely reduce perceived similarity and 4--
turn, the degree of self-disclosure. Finally, it has been found that sut-lf
interviewer biasing efcts are greatest when the respondent perceive2 , >
the'social distance between himself and the interviewer to be eilte 1
very,`large or very small.", When social distance, is very large.4tbjmj
respondent imay hedge opinions out of fear of ret liation from a mori j
powerful interviewer., On theother ,and, when the social di'stance -s i
very small, he may hedge opinions so as'not to alienate an equal. V

Whilethe:lawyer |is in a higher status position in the courtroom asi
compared to the, prospective jurors, he is at an intermediate social dis . ,.
tance fro'm the jurors, as compared to the judge. It is probable that at;, t
torneys wIll be seen by the jurorsias more similar to themselves than is
the ju'dge;, Given these circumstances, it appears that attorneys would s.A ,

be better suited than the judge to, intrview prospective jurors and >
elicit self disclosure., ,,. ,t

* ,<, *r RI
Role Differentials Between the Judge and Attorneys

,The judge -has an extremely difficultrole to fulfill, both intellectuall -
and emotionally. He ,must be, the arbiter of fineilpoints of law, coordinate I
the activities of all parties to facilitate a just result'and remain'above in
terparty rivalries, all of which require that he remain aloof and emo J
tionally detached.,In fact, the judge's physical placement in the court
room and the use of'somber black robes probably evolved to foster such
detachment. T.he attorneys. on the other hand,, are free to modulate t3
openness and familiaritry with prospective Jurors without compromising
role requirements. Indeed, the flamboyant and expansive lawver is a
part of American folklore. Thus. attorneys are capable of imneractinst
with prospective, jurors eitherin a warm and fiendlv manner. or in an "J
aggressive'manner, depending on what the situation requires.

Common'sense dictates that people prefer to talk to and will reveal f
more of themselves to warm and friendly people. than they will to those
who are aloof and, emotionallv detached. This view is supported by a

Id. at 287-88 footnotes omittedl.
-See Knecht. Lippman &' Swap. Similarity. A4ttretion, oitd Self Discdosre. 8 Pao-

CEEDINGS OF THE SIST A.NNIAL CONVENTION-OF THE APA 205, 19731.
" Dohrenwend. Colombotos & Dohrenwend, Social Distance and Inttrtiew Effects. 32

PVS OPINION Q. 410 11968).

All-t: I
I f
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be interviewer m number of psychological studies." Since an attorney can manipulate his
behavior to appear warm and friendly to prospective jurors, whereas
the judge runs the risk of compromising his role performance if he acts

-son will vary as . in that way, it would seem that attorneys are better suited for the role
I ntial batyean ef of the interviewer. f

sit Clarity and,~>x} -s-.Furthermore, because of the greater flexibility in behavior allowed to
11 Found that su 3. the attorney in his role as the interviewer, he is in a better position to
por~dent pbe eit e -- positively reinforce the prospective jurors' self-disclosure. For example,

tw f X be eitde~e- S it has been shown that nonverbal stimuli, such as head-nodding and mm- -i -
s ' ry large, tLhrnming which indicate interest in whbat ;tbe ,interviewee is saying
~tiOn from a m f ,:,-',^*, stimulate longer speech.4"Increased eye cntact, less physical distance,
sc Hal distance relaxed posture and a direct orientation of the' interviewer's body
Ite-in equal .--- toward the interviewee all serve to reinforce the interviewee and, thus,
the courtroom hi > elicit more verbalization and presumably more self-disclosure from ii'
ne ate social di , him.4 A word of caution is in order, however, in regard to eye contact.
pr bAble that at Another study indicates that a direct linear relationship between eye
a$orneyes than contact and intimacy appears to hold only for women subjects: males

,euorneys wou n d view continuous eye contact, especially from other males, as threaten-
TVng Other research reveals that Increased body motion on the part of

,male therapeutic counselors generates more self-disclosure from sub- A1I
to- - Sly,,jects, while low levels of body motion on the part of female counselors

tdtieys 7'",:.~ enhances subject self-disclosure."
{' sr~tt;The judge` would' not be at a disadvantage, as compared to the at-

oth intellectualI, -. torneys, in rendering the nonverbal types of positive reinforcement toif { wcoordinat -^ prospective jurors. iBut his role requirements and physical placement
rjlaln aboveir,--* %ithin the courtroom preclude him from administering some of then aloof and em1gother types of reinforcement. For example, the' judge's placement , E
eir in the courtbehind the bench may prevent him from directly facing the jurors and
ec .o foster such-a-. -. the fact that he wears a robe may obscure expressive body motions and-re~ev to modulate , , t~relaxed body posture. Attorneys, on the other hand, can get out from
ut compromising 'h t table,,approach the jury" and engage in a'll of the nonverbal
Sif X lawyer is a - b t
AleLf interacting See. eg,9- Pope 4 Siegman. ntertieuver Warmth and levbal Commnurieation in the In-
manner, or in an twial Jterrferuw.2 PROCEEDlINGS OF TmE 75T A%.MtAL CNEsOF THE APA 245 (1967h

Ad _ Sir,'onson. The IPpact ox Therapist Disclosure on Patient Dic.0suref. 23 J. COCNSELINGeq 'res. p 3 '1976: Worthy Gary & Kahn. Self-Disclosurf as ai r,^.cr~ge Process. 13 J. PR
w d will reveal *tAITY g SOC. PSYCi 59 '1969'.

hex w ill 14 those- ^See Alataraio. The Intertiew. in H.sDsoK or CLNCAL PlYCHOLOGY 403. 443-44 (B.
ey willte those W."!man ed. 1965'.
s*'--)p~rted by 3 4 See Mefirabian. A Semantic Space or NowverboI Behavior. 35 J. CoNSstLnG &

L'.:-.ICAz P:rim 48 t49701:Reece & Whilman. Expressire MVoyeeyas. Warmth and Vert
'.a; Reinforrenient. 64 J. AB-OP.MAL & SOC. PSYCH. 234 (1962'.

` EIIswoirih & Ross. Intimacyc in Response to Direct Gaze. 11 J. EXPERIMENTAL Soc.
/*:1Nclesars.- S PRO* PsYvC 592 1197151:

'~t&~.,iew F 32 " See Gardner. The Effects of Body Motion. Sex of Counselor. and Sex ofSubjet ona
)li(1ficu- Efftect.s. 32 Courselor .4ttriciivseness and Subject's Self-Disclosure (19731 iunpubUshed manuscript on

fEie at Univ. of yoW . i
Some judges. bo'ei-er. may restrict the attorneys' movements by requiring. for exam-L 'ple. that they rernain behind a podium.

.s - 4i i.,%; ';,
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;~~¶%- mehd -r renocmn witou spern -riica or ou of -c-rC;- --~ n

a ;:arm ind em-pathir manner, attotneysa«re-better able to inter r^>^'
themF in an aggressive style without'comprmising their role. If i-
tetviewer suspects that a juror, is lying an~d is, unable to-confiri,,-',,^S
through friendlyquestioning, tesort to aggrtifiialcs maro go cbh -',i
forn.Thise acti in dsupionr taabiheyresultsof intet on the effee l ,
ducedre anxiety supctshatoa ludes that in iviWds tend to regon-f- *duced nxietywhich ~crcue htidividuastn org- ~ V
stressful situations rand espond to stimuli as they have done lu ; b
past.w Thus, a prospective juror with longj-held,:prejudices mvgv, --

more likely to admit them insa stressful situation engineered by tb. V
torney's aggressive Questioning. A further advantage of the occaFi ,
use of aggressive questioning is found in resea~rch on psychiatric v4n..
viewss, which concludes lthat high anxiety questions produce a '_
v erbal output than do neutral questions.f

From a, psychological viewpoint, it appears that more self-disclosur
from prospective jurirs would be produced by allowing attornZ47 s
rather than the judge,' conduct voir dire. Attorneys are at a modet .
social distance from Ithe jurors thus minimizing interviewer biasingit.; L
fects and tahey are able to modulate their interviewing behaviori .
positively reinforce orp attack juror, responses as necessary; -.

Ability t Prejudice Jurors Through Nonverbal Communicatico -.

In the preceding sections, it was concluded that attorneys are betttr U
suited to conduct voir dire because they are in. a position to facilitati
the jurors' self-disclosure. This section illustrates that exclusion of it-
torneys from the voir dire process may lead to bias on the part of jurors
resulting from the judge's unintentional communication of whatever
biases he mav have. To explain this point. it is first necessary to refer to
Kalven and Zeisel's classic empirical studYs of the jury's decisionmak-
ing process. The study. in comparinz. juries' actual decisions wilS [1
judges' opinions -of hows the juries should have decided the eases. finds
that juries and judges concur in their, decisions.about seventy-five per-
cent of the time.* This level of concurrence persists even when the
juries are confronted w.ith difficult evidentiarv and legal issues. which
leads to the conclusiotn that juries are capale of understanding difficult
cases." There is, however, an alternative explanation for the high

See Bcier. The Efrect of hiduced A 'uiety o. Flexibility of Iwelltctiva@ Fane~ning.
65 PSYCH. WNOGRAPHIS W6ose No. 326. at 17-18 (19513.

Kanfer. Verbal Rat E~,e Blink and Co*tre n in- Structured Psyelioftre! tertiews. 61
J. ANCORMAL & Soc. PSYCH 341, 347 i1960L.

"Sef H. KALVEN & H. ZEISEL. THE AMERICAN JURY (1966).
Id. at 56. 63.

'n, 1, *. -
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1. of char degree of concurre~nce between jury and judge decisions: 'd~delry,
vI, c arc¢;, .- - concurrence may result, at least in part, because the judge subtly and

ofthe aurrsacz--, dge fcnurnebtenjr n ug decsins partdgesand
the tounteroro unintentionally conveys to the jury his feelings about the parties and . .-

d7le I ter -" - participants in the case and because the jury is influenced by his cues:'M

,ro~e. *f th-e The judge may communicate feelings and attitudes about the litigants
-3 tJ confirm *': _-1, 11 1101

ics may be a' ~- to the jury through kinesic and paralinguistic beliavior. Kinesic behavior,

t. r> r effects of or body language, includes: facial expressions, body posture. body F
d' o0 regressi-t .m rnovemients, body orientation and hand movements. Paralinguistic '

nave done in it.<; =- behavior includes aspects of speech such as: pitch and tone of voice,

* ud>ces might $--,:- ~ pauses and latencies, loudness, tempo and breathing patterns. Both

n i red b~ the . . types of behavior are normal components of communicative behavior. .

o~the occasior, Indeed, these behaviors costitute well over half of an individual's total

psychiatric xntc - -commnunicative behavior and operate to communicate interpersonal at-

r~iuc a h g - titudes. express emotions, indicate mutual attentiveness, provide feed- :'

L ee a .g.h -- baclt and provide illustrations for speech." Furthermore, these 4

behaviors are for the most part beyond the individual's control. Thus,

.; . . even if one actively attempts to hide feelings, research indicates that . t

the attitudes and emotions will continue to escape through nonverbal . ;i

iewer biasing~ es-O ' behavior.' Not only are nonverbal cues sent by everyone, but nonverbal

s'i c.tbehavior t< - me~ssages are received and interpreted by others; even untrained
t; y -. - - observers are able to accurately decode a sender's nonverbal cues."' The

decoding process is, like the sending of eues, largely unconscious. .,,

mmun:catzon The significance of this communication research is enhanced when its

firndings are' coupled with the findings of research concerning ex-

rlVys are better FX - perimenter biasing effects. In the last fifteen years, there has been

ilion ys farebetater -. considerable concern among psychologistsl that experimenters might be

it on tion ofacilate - -subtly influErcihg their subjects' responises. In fact, research shows that
t ,Cclusion of at-f-,
tl part of jurors experimenters will often unintentionally influence the subject to make a

nion otf v. hate'4er 'correct" respunse.' 2 This phenomenon' is explained bv the fact that the

evsary to refer to -experimenter's unintentional actions seem to be reciprocated by at-

r ̀  decisionmak- tempts on the part of subjects to search for and respond to the ex-

Itioecisions u-ith perimenter's influence. Research on evaluation apprehension demon-

d the cases, finds strate's that this phenomenon is enhaned uwhen a subject is confronted

s7-enty-five per- 
.

sV lenuhven pher 61 ;~ote. Audgeis NOnR-erbal iBhbrior in Jury Trials: A Threat to Judici IZmprthiolity.

s ~~en when the 61 VA. L. Rev. 1266. 1267 17i

gal issues. which * See M. AMMtE. SOCIAL INTrR.ACTION 110-14 (19691 ..

s nding difficult . See. e.g., tkman & Friesen.Non erbal Leakage and Clues to Deception. 32 PSYCH. 88

lo~ for the high(99.
" P. E;AX. W. FRIESEN & P. ELLSWORTH. EMOTION IN THEE HvMA FACE. GUIDELDNES FOR .

RESEARCH A.%b AN LTEGRATION Or FisNDINGS 77-108 079721. .
See Duncan. Rosenberg &' Finkelstein. The Paralo.guage of Ezerimenter Bis, 32

elh'tual * tnctiors. .ng SocioMETRY 207 (19C9); Masling, Differential IndOctrinatian of Ezamnirers and Rorschack

-A _ ricntereics *i Respcnses. 29 J. CO.Ns:L'TING PSYCH. 198 (1965k; Rosenbtrg, The Conditions and Conse.

_, querces of Evotuation Apprehension, in An7XFACT AND BEHAVIORAL RESEARCH 279 (R.

Rosenthal & 'R. Rosnow eds. 19691; Rosenthal, Intepersonal Eipectations: Effects of the ' 4 X

Expieimn enter's Hypothess,. in ARTIFACT ANq BEHAVIORAL RESEARCH, suprd, 1t 181.

L. s~ '¢
isot ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~i.)zf4
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with an ambiguous situation and is apprehensive about perforlrt
well." .l

When these various research findings are combined, they mili: -.

against a wholly judge-conducted voir dire. When a prospective juror'
brought ,to the voirT dire, he has been removed from a daily routine '; .
subjected to ,;a novel and ambiguous situation. The prospective lv-v...
"wants to serve and do his d'uty for society .... To be selected to ju *-,.-

his fellow man is indeed serious business, and he knows that he will mie-
be called upon for decisions tha tare much deeper than daily express o .
of opinion."" Individuals placed in novel situations will often look to -'
dividuals of highler status or guldanee as to the appropriate bthavtor-
Since it is obvious that tbe judge has the highest status of anyone in the
courtroom, the jurors may well look to him for such guidance. If the -. ,=
judge conducts the voir dire~and has negative feelings toward the par--
ties or their counsel, tbhei :ommunication research, indicates he W'i
almost surely convey these feelings to the jurors through nonverbail f
communication. Research also indicates that the jurors will be able to in .-
terpret these nonverbal cues. Furthermorle,, studies on experimenter. n
bias iUdicote that jurors may well adopt the attitudes and emotions of L'
the judge' as appropriate. ,Thus, a voir dire conducted solely by the ;
judgeamay lead tp aLsubtle inculcation of bias in the jurors toward the
parties ,or counsel. ,

To be sure, attorneys are even more likely than the judge to sv:e-
biases and prejudices regarding the case. They also lack cornpunctior.
against rebveaeing tleir beliefs and even attempt todo so on kthe verbal K
level rther thman merely on' the nonverbal level. But it is precise - LJ
because attornes are iopen about their biases that they should lbe allowed
ao conducatthe voin dire Juror~s are aware that the attorneys are acting
as advocates, and,,tbherefore, jurors are less liable to accept their biases
as absolute truth., Furthermore, the persuasive attempts of one- at-
torney, willbe counterbalanced bythe ther. The judge, on the other
hand,, is piesumedjto be;himpartial and the attitudes which he cnnveys
are more likely to be lreadily accepted. Also. if a judge conveys negative
attitudes toward one- side during the voir dire, counsel has no effective
way, to counter the, esulting impact of such ionduct on the jury.

THE MTETHOD OF ADDRESSING QLUESTONS TO THE
PROSPECTIVE JURORS

In most jurisdictions,'at least some portion of the voir dire consists of

" Rosenberg. supra note 62, at 324-29. 1 1
; Bron. A Jury .an's Viev, in FLECTED READINGS-THE JtRY 102.102 (G. Winters ed.

19711.
4 Rosenthal. 'On Not So Reptieated Ezpfriments and 'Vo So Kull Results. 33 J. CON-

$VLTING & CLINIL PSYCH. 7 11969L.r

.;.
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altut performi' questions addressed to the group as a whole." In some voir dires, this is .
the predominant mode with individual questioning taking place only

ret- they militat if when a juror has affirmatively responded to a question put to the group
o, iective juror ;- and follow up questions are required. Many voir dires. however, start
dua~ly routine a wiseth-- some brief group que.' -ning on general topics, followed by an ex-

prospective juit - tended period of question' t addressed to specific individuals seated I &
st ected to jude d.-;. ,within the group as a whoh.. Occasionally, prospective jurors are ques- I ..
tl~t he will liked *- tioned out of the presence of the other members of the panel-par-
daily expressio'.-- ticularly when there has been massive publicity surrounding the trial
11 mtken look to att .-: -. and the judge concludes that this form of voir dire is required to deter-
P te behmviori :ine the extent'to which prospective jurors have been "tainted" by the
s of anyone in the: . media wit-hout further biasing the otherproospective jurorsY Individual
g-idance. If th questioning outside the presence of the other jurors may not be allowed,

, wvard the par however, if the judge feels that it will unduly lengthen the voir dire pro-
indicates he w-itr cess.,
rasgh nonverbiI In general, the conduct and scope of voir dire is within the discretion
wG be able to in. of the judge. Determining whether the questioning should be done in-
on-experimenter dividually or collectively is also within the discretion of the judge, and
and emotions 6. -most cases hold that a judge does not abuse that discretion by refusing * - 4

AF~olely by the to allow individual examinations.Y Inherent in the rationale of these
irF(_s toward tl.-- cases is the justified belief that group questioning will render a con-

siderable savings of time and the questionable belief that in most cases
e Rdge to haves,. collective questioning is capable of revealing biases-and prejudices.
Al lornpunct s .i X
so on the verbal-- Social Science Research Pertaining to the Mode of Questioning W M

-II. is precisely - -
hd ld be alloweL. Both the group and the individual-within-a-group styles of questioning
ntws are acting", are grossly inadequate for producing honest self-disclosure because they
ept their biases engender conformity of responses. It seems intuitively obvious that i .s; of one at- w<shen people are called for jury duty by a judicial summons, they feel a ,i:e!.Jn the other -4 certain degree of anxiety at being removed from the context of their or- .' .
rich he conveys dinary lives and ordered to perform a role which will have a significant I
onk-ys negative effect on the lives of others. A variety of investigators find that anxious ..
hag no effective individuals have an increased need for affiliation while they are await- |; j

trh jurv. ing a threatening event."' Many prospective jurors perceive interroga-

'0 HE See 2 A. AMSTERDAM. B. SEGAL & M. MNiLLER. Spra note 12. ,§ 331-332. f I -
v The American Bar Association has advocated this practice. Se-e ABA PROJECT ONL ~Ic-NIMUM STANDARDS FOR CR.MINAL JUDTICE. STANDARDS RELATIN6 TO FAIR TRIAL AND FREE *

-Arl § 3.4(aW 19681.
diF Consists of See. e.g.. United States v. Tropiano. 415 F.2d 1069 12d Cir. 9e69,. cert. denied. 397 U.S.5i7- consists of 1021 Q19701. ;. United States v. Addonizi6. 451 F.2d 49. 66 (3d Cir. 1971'. cert denied. 1 05

-: _ iU.S. 936 i19721 (trial court's refusal to examine jurors individually was not an abuse of
discretion: noting. however. in dida. that if there has been extensive pretrial publicity, .102 iG. Winters ed. * urors should be examined individually).

See Gerard & Rabbie. Fear and Social Comparisons. 62 J. ABNORMAL & SoC. PSYCH. ,_!ts. 33 J. Co% k &S6. 7*88-89 (1961); Helmnreich & Collings, Situatinoal Detemi'lants of AffiliativeUSE c Prefirence Under Stress. 6 J. PERSONALITY & Soc. Psick. 79 (19673 Sarnoff Zimbardo.

:- i l: : ̂  .. 3: ' .;-~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~. ..... ... . . .. . . . . .
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- tion in a public forum to determine their suitability as jurors to be such
an event. In addition, conformity increases as the need for affiliation inD
creases." Thus, even before the voir dire begins, there are socio.
psychological factors at work which encourage group cohesiveness and
conformity of response,) thereby militating against honest self.
disclosure.

In the group questioning method of conducting voir dire, the entire
group of prospective jurors is asked a question such as, "Would any of
you be unable to be fair and impartial toward the defendant because of
the media coverage which has surrounded this case?" If no one from the - 7
group rcsponds to this question, the interviewer moves on to other
areas. This technique is hardly fitted for a self-disclosure interview.
Siace no response is required of any particular individual and factors of
group conformity are at work, it is highly unlikely that a prospective
juror will respond to such a question, particularly when it would
discredit himas a fair person. Even when relatively mundane questions .
are addressed Sto the prospective jurors as a group, researehers have jj I
observed that they squirm in their seats and look around to see if
anyone else is going to'volunteerl, information; if they discover that nO
other hands are raised, they settle back in their chairs and refuse to re- 7
spond. In contrast, responses were forthcoming when attorneys later
addressed the very same questions to particular individuals.

The technique of questioning an individual within a group is an fm 'n.
provement.over group questioning but it still closely resembles the I
paradigm used by psychologists to study conformity. In one study on in- J
dependence and conformity, it was tound that when an individual was&
called upon to state hisopinions in public after lhearing the opinions
stated by the majority lof the group, over one-fourth of the minority in-
dividuals covertly changed their private opinions and stated their public
opirtionstso that they matched those of the majority." When the in- q
dividual was not reqpired to state an opinion in front of the group, the t
degree of conformity was markedly lower.1 Other research in this area,
while differing in methodology and emphasis, supports the same conclu-
sion." This research also-supports the conclusion that an individual in-

Anrieay. Fear. and Social Affiliation. 64 J. ABNORMAL & Soc. PSYi. 356 41961k Zirnbardt &Formica. E'mn otior,1 C'omparison and Sd -Esle-r, as Det'rnfinonfs of .4 filhation. 31 J . PER -
SONALITY ,141, 161 119631. - .

See Fardy. Detemmincnis of Cor(orrilyandAluihude Mhantge. 54J. AeNORMAL & Sqc.
PSYCH 2E9 '1957: MtGhee & Teevan. Conformity Bi teaior and Seed for .4Yfiliation. 72 3.
Soc. PSYCH. 117 419671.

Asch. Studies of Inde*ndence and Conformity: A Minority of One Agcinst a F
l'nmnimous Majority. 70 PsYcH. MONOGRAPHS. Whol No.,416. at 1i 119561.

w See. e.g.. Deutsch & Gerard. A StVdy of Nor"Iafte and IJrformnational Social In-
flutrzces Upon Indiiidualusdgment. 51 J. AB..ORM.tAL & Soc. PsycH. 629. 635 (1955); Sherif.
Group Influences Upon 2he Pormation of onns and Attitudes, in READINGS IN SOCIAL
PsyciioLocY 219, 24-25 (E. Maccoby. T. Ncwcomb & E. Bartley eds.. 3d ed. 1958S; cf. A.

-:
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as jurors to be sut terview which takes place away from the group is the best way to deter
ee `for affiliation } Iine a person's opinions on a given issuer because "in the interest of ;4
sohere are sock - - ostering the opinions of others, [individuals within a groupimay make

Jp cohesiveness an statements that deviate from the truth as they see it:""
angst honest sal' The conformity experiments demonstrate a sizeable conformity effect

t hones ff e'coformt exphererniismneronto
when individuals are required to state their opinions in front of

;ojr dire, the entice -_A members of a group, even under such nonthreatening conditions as re-
h ?99 °''ould any questing each individual to judge line length.' This effect is likely to be
ef, dant because even more pronounced under the conditions of anxiety which arise when"I 11(1 one from ti .- an attorney challenges a juror in thecourtroom. For example, when an
moves on to othe - attorney challenges a juror for cause,'he may publicly accuse the juror -
sC ~sure interviei;--. - of being biased or prejudiced because of the opinion he stated." Often

ialand factors j ~ the judge will initially reject such a challenge and require the attorney
that a prospectiv to further question the prospective juror. This questioning can be quite I

-lr~when it woule- brutal to a novice in the courtroom. If the individual is eng questioned L

ml vnae questionda within a" group, the other prospective jurors witness what can happen to
i, researchers hnav one who makes the "wrong" response. Thus, in an attempt to avoid such
. Ground to see I0 .',;7=*.' close scrutiny, they may alter their responses so as,not to give "wrong"

?yl iscover that ao'nswers. situa-
rs4nd refuse to re Both of the predominant questioning techniques create a group sittia-
en attorneys lateri tion which tends to foster conformity in the expression of personal opin- '4

iv7 'uals. . ions. If the goal of voir dire is honest self-disclosure, the most effective
A-gdroup is an ir way to facilitate the achievement of that goal is to interview prospec- A

ely resembles the t~ive jurors out of the presence of their fellovIs, thus eliminating the
hf)ne study on :-Ina indtuvy dualnto - conformnity-generating aspects of group voir dire. Collective questioninga! individual v is the method least likely to encourage self-disclosure and should be

aring the Opiliona; avoided, whenever possible. IT
oP~he min
st! 'ed their public INTERACTION DISTANCE DURING VOiR DIRE
'y' When the in.

of the group, the - The interaction distance between the person conducting the voir diree0 h in this area. and the prospective jurors is usually quite large. For example, it is not
s Lie same conclu- uncommon to observe a distance of twenty to thirty feet between the in-
t an individual in- terviewer and the prospective jurors. This large interaction distance is

most prevalent when questions are addressed to the jurors as a group.
.f Aflsortio,. Z3 J probably because such a distance fosters a loud speaking voice from all

54- ABORMAL & Hoc .ARE. HANDtBOOK OF SMALL GROIP RrsEARCH 36162 t1962' discussing small group

@t,4,fLi'.iotjt,, i2J; 3S.S Chandler. .4An Et-oltion 'if tht G?,-p Jfitr. 13 HVM!AN ORGANIZAT1ON 26

tY Akf Onte Apainsi a ' Ufrn~er 1ei541e.
OlPiWj1 ) Id. at 28. 5
(-'; iatienal Sc-alg S-e Asch. supra note 74.
6gkj 635 '1955). Sherif. 'Most commentators. however. suggest that the attarney politely request the juror be
n READINGS IN Seai -excused.- without making it seem like an accusation. See. e.g.. M!. BELLI. supra note 24. §
s. 3d ed. 9581; ,cf A. 1 20. '

L, e., ',
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parties, thus allowing 'everyone to hear the' questions and sseri.- 4

,Although some assumeA a closer interaction distance when questioning
prospective jurors in an attempt to establish closer rapport with thenz,,- ., L
such atternpt~s generally are, not satisfactory because, in order f-'
everyone in the courtroom, includingthe court reporter, to bear whatis' - Xbeing Said, the interactants .,must still speak very loudly. The resultb½'-Lthat the two inteIractantswho are positioned fairly close together spe '-'
in stentorian voices for ' the bnefit of others-a result which enha'Cei .the artificiality' of the lntieraction tnd may even hinder the establis r
ment of rappor, Only'tj two voir dires where the interactants were able . Uto maintain a social distlnce, and speak at a normal conversational level
have been observed. In one of these, jurors were examined individally, :*d.
out of the presence of the other jurors, and in a courtroom cleared of .4 Lspectaltors. In the ,other, jrors were questioned individually in the
privacy olfthe judge' cnhmbers.,Tht attorneys involved in both of these *- ~'
cases indi ated that in their experience such procedures were extrermely
rre.,

The issue of interaction dist.nce between tle interviewer and inter - -:

viewee has not been addressed in either case law or legal literature.
This is probably because whoever coducts, vo dire theoretically has l
the option of assuming a closeinteractisn dstance with the prospective
jurors; f the judge sthn ord rehe may ask prospective 0jurors to ta~t tewteisadnxt tolthe bepch while they are beingL

questioned iniiulym nay' ipptodnth-he prospective jurorwhether the person istttng in thejy boxr in the witness stand As,
already noted. however, the practicalities of current voir dire pro- L
cedures require the interactanis to i4peak very loudly, even if they are
physically very close, and thisjis not conducive to self-disclosure. Thus.the issue of interaction distance duirn voir dire is elosely tied to the
issue of the appropria te 'vronmen; characteristics of the room inwhich voir dire is to take place If voii dire is to take place in a largepublic room desikned anddecorated tio reflit e formal atmosphere. the
interaction distances u hc h a opt i~-il also he f.'rmal.

Social Science Research fone rnT*ing the Effec1 of Interpersonal
Distance on Self-Dbisctosure V

IL
Four main categories of interpersonal distance are used to define and

maintain interpersonal relationships: intimate distance (contact to one fl
and one-half -feetk personal distance (olne and one-half to four feet; social U
distance (four to twelve feet): and public-distance (twelve or more feet."'

See E. HALL, THE H:DD£N% DiMENSON 11416 119661: text accompAnying note U8 infra. L
U E. HALL, SUPMa note 77. at 11320.

U
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zi~vs and answ& Mst voir dires take place with a public distance between the speakers.
when questioniti--2t There is some evidence to suggest that this public distance is most con-

ra port with theri.. : ducive to persuasion, the primary function of the attorneys during the
IuV, in order - trial." It is doubtful, however, that a public distance is conducive to
.er, to hear what el iciting self-disclosure during voir dire. At the close phase of public
UC'+. The resulti~ s- ~ distance, around twelve feet, speakers adopt a formal style of speaking
vs4 together spciS. -s and at the more distant phases, speaking style becomes positively
tt which enhanced s eafrozen. The frozen style of speech is for people who expect to remain V"I
zdS the establish : - strangers Both the verbal and nonverbal aspects of the communicative
'af ants wore abh. process must be exaggerated at this distance with the result that corm-
)n~irsational levy .munication tends to assume stereotypic forms.
ained individually; It is argued that the extenft to which the'behavior of an interviewee is
r %om cleared of affected by the interviewer is inversely proportional to the distance,
d.idually in tho both physical and psychological, which separates one from the other." :'

!d in both ofthese, - This hypothesis is supported by a number of research studies on in-
~s ere extremely .1 terpersonal attraction in general," and self-disclosure interviews in par-

L -.. ticular.1 These studies show that closer physical distance facilitates
viewer and inter." communication and the formation of a positive feeling. The self-dis-[

Frgal literature. X closure studies find that when interviews are conducted at distances
ti oretically has ranging from three to six feet, the interviewee feels more comfortable,

* Se prospective.> speaks significantly more and reveals more of himself to the inter-
ask prospective viewer. In addition, one study on interaction distance indicates that

lhey are being - ~ interviewers are able to form much stronger impressions of the inter-le hey are benrLapective juror viewee's personality at interview distances ranging from four to six feetwitness stand. As <than they are at closer and farther distances." Thus, the relationship
t ,o dire pro- between distance and self-disclosure is not a linear function. If the inter-
eden if they are; cvi e distance is decreased to less than approximately three feet, the in-
Jisclosure. Thus, - terviewee becomes anxious and self-disclosure decreases. A height dif-
35Q~yfi' tied to the -.: ¢ferential between the interactants at close interpersonal distances

' the room in -awould generate even more discomfort in the person at the lower level.
p'lace in a large --

atrn phere the See Albert & Dabbs. Physical Distance and Ptrsuasion. IS J. PER$ONALITY & SOC.
'r~ al. PZYCH 265 (19701.

lo* Kleck. Interactio Distante ands Non-verbal Agreeing Responses. 9 BRIT. J. Soc. &
CLINICAL PSYCH. 180 (0970.

eperso,,rAl ' Se Cook. Expri:ments on O-itwation aod Proxcmics. 23 H10MAN RELATION$XIPS 61
4:9701: Willis. Initial Speaking DUtanee as a Furnction of the Speakers Relationship. 5i -. P\iCHCNOMIC Sci 221 119661.

*d to define and I See Jourard & Frnedman. Ezperimenter-Subject "Distance-and Set-Disclosure. 15 J.le-I?'act to one' PERSONAI.4iY & Soc. PsYcH. 278 *19W01; C. Lassen. Interaction Distance and the Initial~ ? act one Psychiatric Interview: A Study on Proxemics i1969) (unpublished dissertation. Yale Univ.':L, feet : social J. Weber. The Effects of Physical Proximity and Body Boundary Size on the Self-Disclosure
Or m~ore feet}T, Interview (19.2) tuipublished dissertation. Univ. S. Cal.': e Knight & Blair. Degree of

Clinat Comfort as a Function of Dyadic Interaction Distance. 23 J. COUNSELING PSYCH. 13
a_:-_____________ 1976} (noting client comfort is highest at midrange distancesI.

My} , note -8 nt " See Patterson & Sechrest. Inerpersonal Distance and Impression Formation, 38 J.
L. .PERSONALITY 161 (1970)i
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Thus, if the interviewer'aproaches the interviewee in order to enhan, A 3
self-disclosure, he should also adjust'his height so as not to arouse anxt'-
in the interviewvee. For example. if the interviewee is seated,' the nie 4
viewer tan adjust his height by alsositting. The evidence support r
the notion Sthat .thereisan optimal interpersonal distance of three ,
feet ,for self-disclosureiin'terviews, is substantial and consistent. .-
legal system shoauld tke adaage o this research and modify the v"
dlrerl procedure 'to iaallow "'the JinterviewlerL o question the prospeic -.-

juror atfthis distance.
The issue of optimal interview distance also has rami~eations'i-- ,

some of the other isjues regarding lvoir dire procedures. Use oft Zhe 0 -:
timral distance is not6 posiible if -the jurors are questioned in the trad`F >-
tional group or lndJvidualwithin a-gup p manners. Unless the individt4 -?q!
being questioned its placed in tle wiftcss stand, it is physically imposstI ,
b1e to approach the prospective jurorsat ithe optimal distance in ,thc .
interiew contexts-.The evidence concerning distance also has a, bearizig" 4
on the determinationeof whether the attorney or the judge shouldcon-
duct vofr dire. When the Judge eoes the jqueLstioning, he generially to-* -
mains at the lbench land is not tablet approach the jurors; even i arprJ.
spectIve juror is Fbroght closer to the judgetand placed in the witnei - !
stand, the Judvge and 3JrL will still pot dirfectl y lface one anothez ta
d~tion, the judge looks down at the prospective jurors. further -hi nderai .-

ji~rr slf-iscosue. hustheflning onth~subject of optimal~
vi¢ w di~Aance add fIrt her u P P beigbt to argup~e ~s infavor obfind d 3

ENVIRONUME-`A1. ASPECTS OF THE COURTROOM AN'D THEIR
Ii'PACT ON JUROR SELFDISCLOSURE

While the exact environmental characteristics of particular court-
rooms will vary, in general, the courtroom may be described as a very J
large, public room charged with a ritualistic atmosphere and staged
with props that clearly demarcate the roles assigned to the various par-
ticipants. Courtrooms aredevoid of any props! which denote warmth and L
informality.' When. group questioning is em'ployed. the prospective
jurors are often seated in the spectator section. In such 8 situation. the
*"bar`-literally acts as a physical barrier between the interviewer and
prospective jurors. Frequentlyv. a small subgroup of the prospective
jurTors is randomly selected to cone before the bar and sit in the jury
box. Alfhoughlthese jurors may'be questioned a's individuals, it is usually
in the presence of the surrounding group, and, once again, there is a
physical barrier created by the jury box between the interviewer and
the prospective jurors. Even though the judge directs and controls the
events taking place, he is physically removed from the proceedings. The
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tornhancc judge sits in an elevated, enclosed box which allows only his upper torso -i,*

isf inxieta -: and head to be seen. Moreover, the upper torso is somewhat obscured by

Wtn~e inteZ voluminous, ceremonial black robe. Thus, a double set of physical bar-

riers separates the judge and the prospective jurors-those which

hi e tosiFsy isolate the jurors and those which surround, elevate and obscure the

strait. Th- - judge.
ify the VOL V-very little has been written about the environmental aspects of the

r pectiVP.:% courtroom from a legal perspective. presumably, the ritualistic at-

mosphere is encouraged for the same reasons which support the prac-

ications fc tice of requiring witnesses to take the oath; ritual is presumed to im-.

e -' the op press upon the individual the gravity of the events which are about to *- -

I ie tradi transpire and, therefore, encourage candor." The legal view regarding -a ?

e idividu- the appropriate atmosphere in which to conduct voir dire may be il- -k' f

Ily impossi- lustrated by considering an experiment involving an unusual voir dire a-- '

cl in thou~ : -practice conducted largely without a judge being present." In this st -,,

isabearrn method of empanelment, voir dire takes place in an ordinary room which

should Co -as twenty-five prospective jurors , as well as the judge, attorneys. *

er(rally ip clerk and court reporter. When all of the parties have been assembled, -

ve if a pri.g the prospective jurors are sworn in. The judge explains the purpose of X F*.

voir dire and the procedures to be followed and asks only a few very ,*.

)thr. In 1general questions. The judge then leaves the room and the rest of the

er} tnde~r I . ~ : toir dire is conducted by the attorneys. If one of the attorneys objects is

)t; " Cal inte-, the nature of the other attorney's questioningy the procedure is- ;

individuaL halted and the judge returns to resolve the dispute. Once the jury has

K Ibeen selected, it is then transferred to a courtroom for trial. .

This procedure is highly unusual not only in the degree of latitude at-

) THEIR - forded to the attorneys, but also in that it takes place in a room which is

much smaller than the courtroom, and presumably does not have all of A -,

the trappings which normally furnish a courtroom. Attorneys who have Z;-t

cular court participated in this type of voir dire generally approve of it.

?dy s a very ^ .-All say that the atmosphere allows them to become acquainted and

at, # staged develop a d eg.ee of rapport with the jurors that is normally not possi-

various par ble irrespective of whether the voir dire is conducted primarily by

w rmth and the judge or primarily by counsel. Every attorney stated that theb . 1 -

system is a fair one. All agreed that it allows sufficient latitude in the

pF Aspective examination of prospective jurors."

vtienw ther andDespite the fact that the attorneys praised the method in part because I

prospective of its less formal atmosphere. the study concludes that voir dire should

X, the jury not be regularly conducted in an informal room. }- A

it is usually , For a juror to respect the process it must be unmistakably 'judicial"

,n. -here is ain order to convey an official and formal air.... Especially because

rl;,wlover and 48 " See Levit. Nelson. Ball & Chernick. supra note 35, at 939. 950.

controls the * See id at 931-36. Us "JSee i& at 931-36.~~~~~t .7,.'
eedings. The Idp at 938 (footnotes omitted).
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the voir dire corrmes at the very beginning of the trial, all care must be f
taken to assure that the tone is not one of excessive casualness."

Thus, the legal community takes the position that excessive casualness
is an evil which mst be guarded against in order to insure the integrity L
of the trial. The legal kommunity should also be aware. however, that j
excessive formality during the oiru dire will inhibit juror self-disclosure &
and thus hinder the exposition of bias and prejudice.

Socil Science Research Rekteant to the Enruironmental Aspects of the *"?

C urtroom and Their Effect on Juror Self-Disclosure x 7

The larg~e size of the courtroom appears to have an effect on preferred .
interpersopal distance "which may in turn :ffect the amountcof self-
disclosure generated in the voir dire. One study proposes that an in-
verse relationship' exists between room size and preferred interaction .
distance between subjects." Thus, in a large room, subjects assume a
.c5ose interpersonal distance, whereas in a small room, subjects tend to
..assume larger interaction distances. Another study suggests that in- ;
teraction distances decrease in large rooms because both auditory and ;
visual sensat~ions diminish with the increase in room size: Screaming -
across a void doets not imake for comfortable conversation; rather than L
increase the,-,'lume, most people choose to decrease the void."" The im-
plication forpi voijr dire taking place in a large courtroom is that peoplte

refer to haieiI aairly close, interaction, distance. This preference is 4
blocked, how°ver, pither beceause of the physical barriers in the court1 "
roomLJ or eca~-us e of the necessity of everyone in "the courtroom being
able tol hearT ;btihe' ,exchange of questions and answers. The blocking of
these pr~referd distancing pa-tterns probably generates discomfort and W
anxietyfor he ,priospective jufor, thus reduicing self-diselosure.,If this is
indeed thle case two solution's come readily tw'mind: either remove the 7

voir dire from tle context of the large, open coprtroom or remove the 2
physical bariers between the participants 'to allow closer interaction '
distan'eFs. thereby eliminating the necessity of loud speaking voices by fl
the parltciplants' durinjg the exchange. ' ,

In addition, environmenal aspects may aftfect- the jurors independently
of theirTrelation to 'the& attorneys. Specifically. although there is a con- r
siderable distance between ,the interviewer and the interviewee in the
typical voir~, dire, the distance between the various interviewces is

e 939. ' ,

0 See Sonmmer. The Distance for comzfioattbi Conversation: A FurtAer Stu4d. 25
SOCIOMETRY 111. 115419761. .

See Whlte. Initperpsr-nal Distance os Afficied by Rpom Sie. Status. and Sex. 95 a.
Soc..PSYCH. 241. 248 (1975L.

-IM t:
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oe t fi i ^ ̂  minimal. When prospective jurors are seated in the spectator section, as
is the case in most, group-style voir dires, they are usually in actual

'atlss.. -S physical contact with those on either side of them. Even when prospec- -.:
-el i t y -if. tive jurors are brought into the jury box for questioning, the distance £

, > between jurors does not exceed several feet. In studying the effects of
°I rkT room size and crowding on stress and self-disclosure, one researcher

concludes that, under conditions of crowding as, for example, where sub-
3c-cts are shoulder to shoulder, the subjects are, significantly less comfor- ;.

ofi~h ti- ; -table, exhibit more nonverbal indicators of stress such as manipulating
.o£Jeets and frcquently changing positions and are less willing to discuss
intimate topics." Thus, the seating of prospective jurors in a compact

ferred -. grouping probably leads to reduced self-disclosure.
f Jrlf .: It has long been the common sense view that reduced privacy leads to
arjn * reduced self-disclosure. A study finding that self-disclosure in a dyad in- S
acetic,- creases under conditions of isolation" supports this view. Other -- 5' _ -.

rae < . research, also supporting the common sense view, concludes that reduced - .

n' to privacy decreases client self-disclosure in a counseling setting and this I
at in - .-. occurs even when partial barriers such as desks or bookeases are t
y 'xid; . -. employed to encourage the client's perception of privacy." From this
nr lg-- research, it would seem that one way to encourage self-disclosure

among prospective jurors is to conduct voir dire in the most isolated ' - -
setting possible, for example, in the judge's chambers. To be sure, the '

)czt Jp - -.; the Voir dire must include, at a minimum, the juror, judge, both litigants
Court-- . in a civil case or the defendant in a criminal case, counsel for both sides - , .

befs Z.g.* sf and the court reporter. Yet,, a small group setting is much more lcon-
no A-Y% ducive to self-dislcosure than a voir dire which takes place in front of fifty
t and - or more spectators. .. - -. -

hirFis -t; The final aspect of the environment considered here is the degree of 4 *1-
e le warmth or coldn ess of the room in which voir dire takes place- "Hard ar- .
e 6Le chitecture" is described as that which is unyielding, impervious and im-
ction personal, and it is argued that such architecture tends to foster isolation
?St Y and estrangement among people." The courtrooms in which voir dire is

co'nducted can typically be characterized as "hard" rooms. Empirical .

entlv data from a counseling analogue demonstrates that subjects disclose
.gnifica.ntly more in a "soft" rather than a "hard" room." This result *

?S is ' Se Sundstrom. An Experinentfl Study of Crowding: Effects of )?oom Sire. Innru- ', .* -AFo7L ard Goal Blocking o Nvon verbal Behatior. Self-Diselosure and Repo rted Stress. 2 J. -i- ~~~PmPSONALITY & Soc. PsvCx. 645 £19751. .';:

See Altman & Haythoin. r.terpersonat Echcange in Isolation. 28 Soc1ovsm-R'y Aly. L$ 0~'175'. 
''Holahan & Slitku. E4ffects Of Cordraosting Degrees of Priiacy en Cliknt Self- %*.*. *; -

95. 2 Disclosure in a Cou7nseling Setting, 24 J. COLvNsELIrG Psycx. 55 119771.
R. SOVSER. TIGwT SrACES passim (19741. [i1 - . 7-*
Chaikin, Derlega & Miller, Effects of Room Ewnvronment on Self-Disclosure in a0 '.*t;

1S-* ~Counserling A nalogue. 23 J-~`QVNSwELlNG PsicH. 479 il9761. 1

0,~~~~~~~~~~~~~ ~~~~~~~~~~~~~~~~~~~~~ *.' .- : .
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might occur because hard architecture makes'status difference',, -' n

tween client and' counselor more salient,' because a, sor env1ronmt5P,: .
similar to that in which friends' interact or 'because a soft environ.,
more conducive to 'a feeling of 'relaxatio and. ease." Whatev -, ' b
reason, both common' sense and empitial data clearly demonstrata.
more selfdisclosure is forthcoming in a warm ard intimate room I,-- - theK
i cold and impersonal one. ,Therefore. voir dire could -be improv,',-, to ti

removing it tromn the coutroo and into the judge's- ambers -'"
some other room especially designed for the voir dire of prosp ; J.
jurors. forc

, ! W , , ,, . ~~~~~~~~~~~~t:ioni-
'RECOMMEN-DATIONS FOR THE LEGAL SYSTEM diri

The courtroom functions as a public forum in which society di bodt
mines the civil and criminai liabilities of its members through the 1
an adversarial system. The structure of the courtroom and the ; the
cedures which are used in the courtroom setting have evolved to ; ,'- . bod3

ther that function. Although voir dire is nominally a part of the ad
sary system, it should be conceptualized as a'seo'arate part of the t!

process. Since the purpose of voir dire is toobtain infiormation from -i
spective jurors regarding their qualifications' and' attitudes tc ;,. '7 hibit
issues- in the case at hand, it can best be conceptualized as a s .-.. dico

closure type of interview. The research whieh has been reviewed V." tsp

demonstrates that selfidisei'sure is markedly affected by situationas '

tors. Th-us, the voir dire .situation needs to be tailored to facilitate vC1,z Fic

disclosure. Prusentbvoir dire practices are not designed to encourage, -- |

self-disclosure and indeed seem almost intended to discourage opeu5;--
honest self-revelation. '

There are several specific -recommendations for revising the pro. -441

cedures used in, conducting voir dire which lcould -encourage self. ,
disclosure among' prospective jurors. First, emphasis should be placed
on individual rather- than group or individual uwithin-a-group questiuor. - J

ing. Second. questioning should be conducted by attorneys rather than | tJ
by the judge. Third. the iterviewer should conduct the interview from
a distance of three to six feet from the jurors. Fourth. the questioning

should take place in a smaller room than is traditionally employed. but LI
should not result in crowding. And finally, the room where voir dire
takes place should have a' warmer and more iintimate- atmosphere than.
that of the cold, hard, ritualistic settings where it is presently con-
ducted. Essentially, these recommendations urge the legal system to
de-emphasize the adversarial approach to voir dire and to transform it '-N B-

into a more relaxed proceeding vwhere free and open self-disclosure can
take place. --

"I.,L .* __
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:nces b . -. Onre voir dire is moved to a m~ore open setting, there are four other =--¢. . -.. <
nfl] nt X r recommendations derived from th~e psychological literature which could t7,{_ .x

nl nt '.2 'be employed to facilitate disclosure. First, positive ,reinforcement should r i-<
ever th'b be given to the 3uror when ke makes self-disclosing si-aternents. Second, - --- -
ra~t th-' - the interviewver should make self-disclosing statements about himself to.- .;.-
n) Ljan - ; the prospective juror. Third, a model of self-disclosure should be offered .- .- .
roved ta-.... to{ the j uror prior to the voir dire. And finally, jurors should be in.:+ ~. >t
S nr inE~ e!: tructed to diselose information about themselves.- ,! -

!sctix;7L. The first of these recommendations, the giving of positive rein- ms^ --
fi- . e.cxlceinefltS to increase self-disclosing statements by the juror, was m~en- rw

-S! -. tioned previously in dealing with the issue of w ho should conduct voir ^ .. s
t ; ~~dire. These reinforcements could take the form of verbal praise or - ,: .
LJ 5 Sr norserbal indicators of interest, such as increased eye contact, direct r.t.*

ay dote, : b ... ody orientat~iOn, relaxed posture,. head-nodding and mm-hm~ming. *^-X
hvfise 6 - The second recommendation, that the interviewer disclose himself to-- .- >:'t
tl prc- the prospective juror during the voir dire, is based upon -a considerable .7 ;-§ -

d to fus-- .l ~~body of research indicating that interviewer disclosure appears to -.. * ..

e.e~dve;- . facilitate self-disclosure in intervie~wces.' There are three theoretical --:-5t;~. ~--
tI1 tr.F explanlations for this phenomenon. One explanation is that the- inter-C -
rc,,l pre viewver's example of self-disclo~sure ten~ds to iessen ,the interviewee's in- ;<

towiaw c ,_ hibitions eoncerning self-disclosure." In kaddition, there is evidence in- [ ;...-.:
s lt--^ - dica/ing th'at the phenomenon ,might be the result of the modeling t .< -4 ,

sd/b>. -.- aspect of the situation." I otherwotrds, the interviewees use the inter- f-t;' 4 .
,onal , -' viewler's behaivior as a discriminative cue to guide their owfn behavior. X l ,;-
.ar seki: Finally, the~ phenomnenon may be viewed as a social exchange pt'ocess in . -- ;-.
1Ct irage*; - which the disclosures follow a norm of reci~procity.'" Whatever the cor- ... .:.:-
,e open. :.. I __ _ _ _ _ _ _ _ _ ____________-

ft \, r~~ Davis & Skinner. Reciprocity of S~t!Disclosure in Intertieu-s: Modeling orSocal Ex- ~''i# ^;XJ^
t E pro- -~o' ecr. 29 .7.. P~Esos~ALIsV & soc. iS3cN. *779.77 9 s1974'. The.re is. however. other research f> 1 <Q.* self- indicating that when subjects view inteflyiew-er self-disclosure as inappr.apria~le to the inter .... i*i.- w

e pae ... sers role. thely may actually withdraw and disclcose less of ihcir.se!ves w-hen confronted . ..... ............................ i: .,L-;e p~~~~ace .t he interviewler's disclosuvres. See Derleiga. L~ovell & Ch-aikin. Effects of Therapist f tiI ................................. 4 ^^~
u ,tiofl- Ii s-..l-:xre snd ha! Perceit-eid Apprsipr-iatc~ess on Clisrnt Self-D.s.-Ios~alr. 44 J. COSS';-l^;. - e-

.'7tJIhan .5 C.:.j9;A PnCM 806 19.6!. F'uriher researeh needs ;'y be de~ne eo de~trmine which inter . , f
ew from . exe personaliti variables are associated with this phenomenon. Empir~ical research is I*:; gtevb lrom ~ j~. m-.7eded toldeiermnine W hether most prospective jurors would v-iew vo{ir dire as an inap.... o

5f<)ning ;r.r priiate sokial situation for interviewer sel'Wdseiosures thereby rendering th4is stra~egy ef -,'--i ^, -n-

- i but . '-.eFtinxs jiuTir self-diisc' ostre u~ntenahle . --..................................tVL i s ~~'e A. BA.tJ.:RAs. PRNc'C:P:£ ort BZAHAtIOn M5'vDI~r.1ON 192-96 11969'. There is. .- i ,*.ir d~ire ~ --. veer. some, daia indticating that inttrvzenees maintain elevated ievels of self-disclosure I ;i-S 'S,

et¢ han ,. *n~y if the int'erviewter lalso continues to diselose, see Davis & Sloan. lThe Basis of hater-.... ' b'*5j

LL con- '; -.: ee .'gfachirng of Jntfrrictcer Self Disdotswrt. 13 EnR!. J. ,So & CslNICL P'S);c. 359 . '1.,..<
si.r to. :°4~t. tbs ilt'n aint this disiri.hihitorv th~eory. ! Dewmiot ;.iS Veral V

sri~t t . ^SesMarl~tlE;Ws~reto a Mod4i and TeaL .4;niguity Dtniasoi'ra/*, '>fi"*-
sform it -- 8.havior in an haferview. 36 J. COXsttTTNG & CLINICAL PS)CH. 208 .1971:. H~owever, there y. v . ,;i k
sur ~can~fS ts also evidence ,zndicati;Xg l~hat interkie'wees do not mxodel the. content of interviewens .q -* s..

L . e See U;Otvhist oa~n. hipi-onoe 98 This5tends to n'egate the modeling theory.,, i W

X, . , . ^~~~~~~~~~~~~~~~~~~~~~~~~ -.--. , 4 f.
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rect explanation,"' the principle of interviewer disclosure can get out of
hand.,For example, one study finds that an intermediate level of inter-, n
viewer self-disclosure, such as four disclosures during a thirty minute -;
interview as opposed,-to none or twelve, leads to greater self-disc'osure t'

,by the interviewees." Thus, if the interviewer makes too many, self-
disclosures, the results may be counter-productive. This finding has an '
implication for the decision whether to question prospective jurors in-
dividually or within the group context. If individuals are questioned -

with the, entire group present, the ,,attorney may not be ,able to safely
employ the selfidisclosure technique since be may have overexposed i

himself. Thus, interviewer self.disclosure shoul1d only be employed in
conjunction with a' truly individual voir dire. The type of discl]sure
made by the interviewer also needs to be considered. Interviewees re- L
spond more to a warm therapist haking: demographic, disclosures than
to a warm therapist making personal disclosures.'" Thus, the voir dire f
interviewers should,'not disclose information which is too personal. It is
doubtful ithat the parties involved iln voir dire would consider personal
disclosures appropriate on ,the. partdof the judge or attorney anyway. - m

It is also recommended that a model of se~lfdisclosure be provided to
prospective jurors, prior to the voir dirp. In a study in .which the Isub- ,
jects witnessed ,an intervAiew of a seldisclbsing stooge and were then
askedbhow' much8 they would. be willing to disckose in the interview, it r
was,.discovered, ¢h at , subjects exposed !t high disclosing stooges, are 4
significantly more wllilngtto dislos informatilon about themselves than .. '
are those exposed to low, di closing sftooges.'" There was, no ,interaction V
between, the interviewer and the subj1t or between e stooge and the Li
subject, so that willingness to discloS izl this instance must be a func-

tion of modeling ratlher than of a s1ocal exchange pocess.- n addition, rn
another itudy demonstrates that! ~a odol for selNirisclosure on video -.
tape can increase subject self-disclogure in subsequent .interactions.i" In
some jurisdictions, iprspeetpve jurors ar iexposed to mov'ies which at-
tempt to explainjthe functipns of the irial and the role of the juror in a
trial. These movies could be adaplted ,4tlincJd a Isegment showing a,
voir dire in wJ$ihc~l<prospecti' e Iurorg ,ighl y disclosing. Based on the

"' It seenis that selfidiqclosure ,fllobs 3 ltrn ofreciproeity. ue notes 9. 96 supre. and Li
that. the-etore. sel!.dicosure ontthe pant-f thbe itrviewer on,,&, fairly tontinuus basis
throughout voir dire,,ivould facita l on t port of the prospeetive jurors. :

' See Mnn & Mrphy.7 TrigO S1()S1Je. RieciprocN'iof Silt-Disclosure. an'd
Raeetions to an 1nit&e2 Interr ieU. 22 4.1. COMELY7 P'5).nhO,

Siminson. The nipaCt cf Th'tAropist D uS Pantirnt isclosure. 23 J. COtNSEL

Sere Tuase rige. Modeling Cb f n sel~f-Disds in Lboratory ad -Vonlabotora hs- le-

vsed Gro ,ps. 24 J.0L; CoELING pH 1¢cstutt3ti~los9itti77). t~st~mts*^tl~d *irfd~e

____ _ _ _ _ _ _ _ _ _ _ 11~~~~b[
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su' can get out T research findings described above, this should lead to increased self-
iaL level of inte disclosure in the real voir dire.
'g a thirty minuteT he final recommendation for altering voir dire procedures is that the
ltt'self-disclosur% . ... ~ .jurors be instructed to disclose information about themselves. Two d

,e} too many estudies demonstrate that descriptive instructions by themselves will t
'his finding has a-, ... ; signilcaftlY increase subject self-disclosure in interviews Although

spytive jurors : such instructions are sometimes given, they are frequently mentioned
zi ire question;." almost as an afterthought or in an offhand manner. The research in--'v'

12^ able to saete~y ' dicates that self-disclosing instructions should always be given and em- .

bable overexposed phasized prior to voir dire. .
y [ employed it'5: A

Lye of CONCLUSION
. Interviewees re- -t' I, U
c sclosureg than The voir dire is an important part of the trial process in which the
hs,., the voir dire constitutional right to an impartial jury is at stake. In order -to protect
too personah It i ; that right, it is essential that attorneys obtain as much information
c rsider personal about prospective jurors as possible so that they may challenge for .*
ttl ney anyway. . cause those who are biased or prejudiced as a matter of law. Juror self-
;re'be provided tot --,,scl sure will also allow the attorney to protect his client's legal in-'

I -.- . disclc~~~~~~~~~~~~~~~~~~~~~~~~~~~~*t .
in-which the sub-, terests by permitting him to exercise his peremptory challenges on the

ge ind were thend -, basis of solid information rather than on speculation and guesswork. Un-
i tie interview, it fortunately, current voir dire practices are not conducive to promoting 4

:sing stooges . juror self-disclosure. Thus, in order to further the goals of voir dire,
tl emselvsrtha research from the social sciences on the subject of self-disclosure inter-
-Valno interactio' 8.-. views, should be implemented to change current voir dire practices and -; i

he stooge aii the increase self-disclosure, -

e ust be a funcZ- a_.;_ __

cS s. In add~tion,~t .. . ......... - -. i See Mc5uire. Thelen & Amolsch, Interpieui Self Diselosure as a FunctioU of LeRgth

3c]Losure on- ideo of .ode Ung anid Descriptive Iwastretiowt. 43 J. CoNSvLTING & CLINICAL PSYcH. 356 (197f.-

4idteo.gtone & Gotlib. Effeet of JIstnrciiors and Modeling on SelfDisclostte. 22 J. COVNSELI!SGi¶rt~eractiongs,'" In'YCH. 268 (19745).
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St Lie juLdge- Versus Attorney-Conducted Voir Dire
ch straii.
. (Ld An Empirical Investigation of Juror Candor*

workitaSusan E. Jonest

ithoriman
Broeder (1965) found that potential jurors frequently distort their replies to questions posed during the
Voir dire. Considerable controversy has arisen over whether more honest, accurate information is

sy. liited by a judge or by an attorney. The experiment manipulated two target (judge- versus attorney-

Iesyiew conducted voir dire) and two interpersonal style variables (personal versus formal). The dependent
measure was the consistency of subjects' attitude reports given at pretest and again verbally in court.

so We tOne-hundred-and-sixteen jury-eligible community residents participated. The results provide support
West m X for the hypothesis that attorneys are more effective than judges in eliciting candid self-disclosure from

potential jurors. Subjects changed their answers almost twice as much when questioned by a judge as

a hen interviewed by an attorney. It was suggested that the judge's presence evokes considerable
ia1 groom lsti pressure toward conformity to a set of perceived judicial standards among jurors, which is minimized

th-nualified during an attorney voir dire.,

th-nualified XI

et mination INTRODUCTION

J Rovd.
at lualification The right to a fair and impartial jury of one's peers is a right guaranteed to each

Licriminal defendent by the sixth and fourteenth amendments to the U.S. Constitu-
ence. American tion. One of the vehicles through which the court seeks to meet this obligation is a

process called the voir dire.
cart 'guments in Voir dire, literally translated as '"to speak the truth" (Gifis. 1975: p. 222). is

ents bv defense the preliminary stage of jury selection during which prospective jurors are exam-
ined to determine their suitability to hear the case before the court. The goal of

lic The effects
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this procedure is to excuse jurors failing to meet the criteria for jury svic' e I r RIJ
holding biases or prejudices viewed as likely to interfere with their imparility
(Bush, 1976). Attorneys for either side may have a member of the ju~ry panel
(venire) removed by exercising a challenge for cause or a peremptory chaflenge.j

Attorneys exercise causal challenges when they can demonstrate thth ajuror
(a) fails to meet the statutory requirements for jury service, or (b) exhibitsl-. f
cient prejudice against one of the parties that the juror is unlikely to be capale 6fjX
rendering a fair and impartial verdict. Peremptory challenges are ma t the
attorney's discretion and are generally reserved for when the attorney lbelieves
that a juror remains biased 'but this cannot, be sufficiently demonstratedbto'have
the juror remo ved for aause.

Clearly, prudent ,use of either type of challenge is contingent upon obtjning
honest, -accurate infornation from potential jurors regarding their
attitudes, and beliefs (Bush, 1976).

According to federal and most state statutes, the questioning of ponWtial
jurors during thevoir dire may be done by the judge, by the attorneys, bytbme
combination o the thre7

The current:practice in most federal courts, and in an increasing ni e of
state courts, is one in which the judge conducts the questioning of poten'i jirors
(Bermant & Shapard, 1978) Although counsel for both sides may subi bes.1
tions, udgesWusether discretion regarding which, if any, of the submit 4 jes-
tions are posed to't tejury.,

This departure from attorneyrconducted voir dire has',created c eble
controversy in .the ,IegP system. Those arguing for judge-conducted v ireas-
sert that a considerable amount of time and money is saved under such l
(Stanley, 1977). It is assumed that jurors are as candid, or even more
questions are posed by a judge rather than by an attorney. Levit, Nelso|$ IBallN
and Chernick (1971) go so far as to suggest that the formality and grav~tyof the L
situation created by the judge's presence are likely to increase juror can ITor-lhey
assertf,,without empirical support, that the respect elicited judgeFg
serves to enhance judges',effectiveness in obtaining truthful responses from LX
jurors.

Several respected legal scholars (e.g., Babcock, 1975; Bonora & Krauss, f
1979; Bush. 1976;,Glass,, 1977; Padawer-Singer. Singer. & Singer. 1974) dispute i
the assumption that lthe-judge's active role leads to greater juror candor. Citing
anecdotal and case, data, they argue that the judge will be seen as an important
authority figure, and as such, jurors will tend to be concerned about displeasing
him or her. Such a- concern is likely -to cause jurors to be less than honest in their
replies.

This has been an issue of considerable debate. however. no empirical studies 7available have systematically varied each condition (judge- versus attorney-con-
ducted voir dire) and measured the quality and quantity of information elicited
from prospective jurors.

Suggs and Sales (1981) aptly characterize the voir dire as a self-disclosure L
interview in which information is sought from potential jurors concerning their
history, attitudes, and beliefs. Empirical investigations on self-disclosure have
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sVici E repeatedly found that individuals disclose more to (a) those from whom they re-npartip E ceive moderate self-disclosure (reciprocity effect), (b) those whom they likeiud7 pat. more, and (c) those whom they perceive as sharing equal status with themselves
(status similarity) (Chelune, 1979).

iat aju Research has shown that a significant correlate of subject self-disclosure is
the amount of self-disclosure he or she initially receives from a target (see, e.g.,a ib l Ehrlich and Graeven, 1971; Jourard, 1959, 1969). Subjects exposed to a high self-ide at i disclosing confederate disclose at higher levels themselves within certain param-

X hefim eters. For example, Simonson (1976) paired subjects with interviewers who be-d . haved in either a cold, aloof fashinori'?wa friendWy nmanner, and who
disclosed at one of three levels: personal disclosure, disclosure of demographicobt information, or no disclosure. This study found that subjects exposed to a warm
interviewer who disclosed demographic information (moderate disclosure) wereL X X the most effective in eliciting self-disclosure from subjects. Not surprisingly, the

poteni - cold, aloof interviewers elicited little or no self-disclosure, regardless of the inti--i so Macy level of their disclosure. These and other studies prompted Archer (1979) to
umber 2 conclude that the reciprocity effect is one of the most robust and reliable effectsumber, in social psychology.

ialiuro Liking for the target of self-disclosure also influences the degree of subjects''nque' return self-disclosure. Subjects disclose most to the targets who are most liked
t que . and disclose least to targets who are least liked (Critelli, Rappoport, & Golding,

1976; Jourard, 1959; Worthy, Gary, & Kahn, 1969).
Si a Finally, similarity in status and authority are important to interviewees in

Ch at selecting targets of self-disclosure. Slobin, Miller, and Porter (1968) found thata syst employees were more willing to disclose to other employees within their own;o0wh hierarchical level rather than to more powerful superiors. Apparently, disclosurea Bto a more powerful target is perceived to entail considerable risk, and subjectsty f i prefer not to reveal themselves to targets who hold substantial power. As Good- I"!or Thej stein and Reinecker (1974) note, "'we self-disclose to those who have already-s udge: demonstrated that they will not punish our self-disclosure and to those who havelesfrom no capacity for punishing such behavior" (p. 52).
In examining the courtroom behavior of attorneys and judges in light of theKluss, research on self-disclosure. a number of things become apparent. At the begin-Impute f ning of the voir dire, attorneys typically engage in moderate self-disclosure to ther. Citing panel. disclosing some personal information about themselves, their background.i ,rtant and their faith in the judicial system (Van Dyke. 1977). Manuals on courtroomAt ising J tactics encourage such behavior (e.g.. Bonora & Krauss, 1979; Jordan. 1981).

InUtheir Judges. however. purposely attempt to maintain a formal demeanor in their court-
room interactions to avoid compromising their role as arbitrator and typically do Usr•dies not offer personal disclosure to the panel.

ekzon- Moreover. attorneys generally attempt to appear warm and friendly to jurorselicited in order to win favorable consideration for their clients (Bonora & Krauss, 1979: ;Suggs & Sales, 1981). They expend considerable effort to gain jurors' positive.c~sure regard and are in a much better position than judges to succeed. As Suggs andig their: | Sales (1981) assert, "attorneys . . . have and use the flexibility to interact withrer'have 2 jurors in a more open and personal manner. thereby influencing perceived famil-
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iarity, liking and warmth" (p. 253). On the other hand, many of the requirememnts
'' of the judge's role are'unlikely to promote liking. The judge, cloaked in a long U'

t black robe, sits elevated and apart, from the, rest of the courtroom,!literally
looking down upon thejurors. He or she is-addressed as "Your Honor," -rather 7
than with a more personal address.

Finally, judges and'attorneys hold different levels of ascribed statusdidVte,
courtroomr.Although Fattorneys' social status may be, higher, than that o most,
jurors, there isiless of 'a discrepancy between jurors and attorneys than btn fl
jurors an'djudges (Suggs 1i'& Sales, 1981).

'As afunction of their reative adherance to -these respectivey roles,c l
with "their tpca W Co~Curtroom be~ ors,- ituseemed likely that Jurors woi II IrI [

veiy at~toreys 'as mnor~e simia totemeve d report greater, liking fr~e
than' fo ugs hs w atri o~ntion, with attorney self-dip~u-
(reciprocity),' were predicte oitrat'uhthat attorneys would be moeIn fc
ti vie" t~ha'hjudges in eliciting jo efdslsure. I~

* Finally,'te' present Lstudy sought a parsimonious explanation for the pre-
dicted effica o factors inJ acilitting self-disclosure. Fepirts I
Scheiers anrp bbssfroosed that the,#qgrq6 of attention, to thertio

zeld attoitues' asi th eo crelationshnip between inoividpals' prjatt l

score, "otaje une.,coti~lonl02~re by.Pet IIInd Caiop (1981,), and

theld'-A ttir uidte"'s, nd their. public ,xpiession of them. Essentiag i t be ysuggest that the'cnSistncy e(honiesty) of idividuals' self-disclosure is menife-d[
by the der ato ,'ic the ey are focmssed on theopblica aspe F them study Li

a ppyig thebe fpoiheses to the courtroomi s expeted that jur e I

M]~~~~~~~~~~~~~~~~1

were interiekwed by a judge would I
self-awarendess'. Such sireannsttsortitti oive eightnedpi

to diff derab'y from ther privatelyehel""'attiudes an eiefs. It waie-
pected'thaiThdivida~s nteracing ~h an~ ttorny, would, show a redutix in I

theirIeV,19'bpu f awrn ss; m d lkely that, the-presence fh
factor's-Shontfcihtesl disour '(eirocity, likinig-,and sirdil~ y
would function tolwrj ro~ ela 1,ye Ievels',pf public awarepess by lessei
their atteent'ion toryeela~e apts of~an' rinteracioi-Busst1l980) obse-eK
that attenltioh'1' "t h d Lc sel dc-aes As liking an'd fam iliar~ty with aitre
increasesLowerl lvl 6lfs, have been shown to be asso-
ciated 'with g#tAtercbsitnq f a yiuep'res' crssituations (Froming
Walker,` &`Lly~n 92:$hpahlO.acosE

atitdnes 'ni . tye'Pircl~ teted the efficacy of a judgee-conductedversus an attofnev-c d4edy~ i~- in elicitingP honest, accurate self-reports Of 4
anitd~ fd belief fr~ptitilj~ios (yenirepersons). The study operational- [
ized one~' as he dgr~e'f cosistency betw-een jurors' pretest attitude L

scores, obiba'ihed tunde cnit~i o~ieo by' Petty and Cacioppo (1981), and
their public lttitulde rielports obtaine vle' subjects were participating in the voir [dire. Futhe fteint 16&if ea 'o ofihe judge and the attorney was variedj
to assess wh~fether lteratcl nt~,caatrstic interpersonal behavior of
judges would enh~ne~~fct~esi eliciting information from venire-H
pdersons,~,if iii-6act" te've&ls I ~csfi than attorneys. Finally, the study~
was designed to be functionally Similar to a real courtroom experience and used



JUDGE- VERSUS ATrORNEY-CONDUCTED VOIR DIRE 135

jury-eligible community residents in order to overcome the most salient criticisms
of court-related research (see Kerr & Bray, 1982).

In sum, the current experiment assessed the effects of two target conditions
( udge- versus attorney-conducted voir dire) and two interpersonal style condi-
tions (personal versus formal) on attitude change scores, calculated based on the

ti S difference between subjects' attitude reports given at pretest and those given ver-
bally in court. In addition, change scores on public self-awareness were similarly
calculated based on scores obtained at two intervals in the voir dire.

Hypotbeses

1. Change scores for subjects in the attorney, personal voir dire condition
were predicted to be significantly smaller than change scores for subjects in the
judge, formal condition.

2. Change scores for subjects in the judge, personal voir dire condition were
predicted to be smaller than change scores for subjects in the judge, formal voir
dire condition.

3. Subjects in the attorney-conducted voir dire conditions were predicted to
te show greater consistency in their attitude reports from pretest to incourt than
hc. subjects in the judge conditions.

4. It was predicted that subjects who interacted with a target whose behavior
included self-disclosure and other behaviors intended to influence liking (personal

vi i condition), would show greater consistency in their self-reports than would sub-
jects who interacted with a target whose behavior was cool and aloof (formal
condition).

5. It was predicted that subjects in the attorney, personal voir dire would
show a greater decrease in self-awareness than subjects in the judge, formal con-

t dition.
it1

voed. 1 METHOD
gF"

Subjects and Experimenters

r 1 Subjects were 1 16 jury-eligible community residents randomly selected from
the county voter registration list. They were paid twenty dollars for their time and

,ui as effort. When subjects' schedules permitted. they were randomly assigned to con- l
ial- ditions. allowing for an equal proportion of male and female subjects and an equal

, proportion of minorities on each jury panel. Nine subjects could not make the
designated night and they were allowed to select an alternate night. No systemr-

oir | atic bias in assignment was detected with these few cases. Panels ranged in size
from 13 to 16jurors. There were 42 males and 69 females in the study. The author |

;2 J and four confederates staged the trials.
The author played the role of court clerk, administered pre- and postexperi-

Fd - mental questionnaires, recorded subjects' responses to questions posed during
SeL | the voir dire, and debriefed the subjects at the conclusion of the study. The roles

k1 h US g3
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of the judge and the principal attorney were filled by two actors. Two actors were>-
used for each tconldition so as to expand the generalizability of the findings and to iJ
ensure that theW'results obtained would be a function of the manipulations and not
of some u'nriq'ue charactst!cs of the individuals. Because of the possible interac-,
tions of target anid subject sex on self-disclosure, the sex of the target was heldl',X
constant and male actors were used to assume, the roles of judge and attorneky.
The first actor (Actor-A), aiwhite male inhis mid-50',s, was a professor of law ate
major southernhlAW'school.'Actor B, a white male in his late 30's, was completing
his last year in law school. Both actors had considerable courtroom experien..i
and were repeatedly rebearsed until their performances were consistent and accuAE
rate. E nighttrials wereheld so that each principal actor could assume all fourtfthe primaryoles de ed below (judge/personal, judge/formal, attorney/pe
sonal, 'attoey/foniia). The part of the bailiff was played by a white male in his-
mid-40's who wore ,an authentic sheriff's uniform rented from a local costume
rental agency. Finally, theopposing attorney, who hads noi speaking apart was K
played by a law student in his early 30's. U'

Design

The experiment was a 2 x 2 x 2 factorial design with a repeated measure
(pretest versus incourt 'attitude reports). The design contained a target mnanipula-.ltion (judge versus 'attorney), an interpersonal style manipulation (personal versus
formal), and a nonmaniputlated subject variable (male versus female).

Dependent Measures

There were two primary dependent measures. At pretest, subjects completed
the Attitudes Toward Legal Issues Questionnaire (ATLIQ), an attitude scale de-
veloped specifically for the present study. The survey contained 29 statements 7
regarding attitudes toward issues previously acknowledged by the courts as
proper areas of inquiry during the voir dire (Bush, 1976: Suggs & Sales, 1981).
The scale contained four subscales measuring (a) attitudes toward the treatment
of minorities by the courts. (b)'attitudes toward controversial sociolegal issues, L
e.g.. abortion. legalization of marijuana. (c) attitudes toward the courts. e.g.,
judges,, attorneys, and (d) attitudes toward deterrence. Subjects were asked to
indicate their agreement or disagreement with each statement along a 10-point
Likert-type scale. Total s-core on the ATLUQ ranged from 0 to 290. Earlier studies Y
indicated' that a' high score reflected relative conservatism on the legal issues
being investigated and lower scores reflected greater liberalism. Half of the items 7r
were negatively keyed and half were positively keyed. These items were em- Li
bedded in 96 distractor items to minimize the possibility that subjectswould be-
come aware of the salient attitudes being measured. The 29 questions were asked
again verbally in court, either by the judge or by the attorney. depending upon the l
appropriate experimental condition. Change scores were calculated based on ab-
solute differences betweensubjects' total pretest -score on the 29 relevant items
on the ATLIQ anfd the total score obtained from, their verbal replies recorded
during the voir dire. ' L

NWI~~~~~~~~~~~
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ctrS W The Public Self-Awareness Questionnaire is a seven-item adaptation of the
nr an enigstein. Scheier, and Buss (1975) original scale and was designed to measure
ni and subjects' relative state of public self-awareness. Subjects completed the ques-
)le inte 1ionnaire during two planned interruptions in the voir dires, which were staged so

t ts a as to appear to be typical procedural delays in the courtroom.
I Hi_, At posttest subjects completed a questionnaire which contained three scales
of la that served as manipulation checks on the reciprocity effect, perceived liking and

perceived similarity, and a scale measuring subjects' perceptions of the realism of
,Xi ~ri~* the courtroom proceedings.

aiiaiM

orty Independent Variables

nie iJudge Versus Attorney Manipulation
II cost The judge- versus attorney-conducted voir dire (target) independent variable
P ,1 - was carefully controlled through the use of prepared scripts for each condition.

LT After initial remarks to the panel by the judge, he or the attorney, depending upon

the experimental condition, solely conducted the actual voir dire. The wording of
[ A the instructions and the statements used by -the judge or the attorney remained

d t.iea& virtually the same; the salient manipulation was who conducted the voir dire.
manipn
n venterpersonal Style Manipulation

The interpersonal style variable was manipulated by variations in the scripts
for the judge and the attorney, and by nonverbal, rehearsed interpersonal be-
haviors. In the personal condition, the judge or the attorney offered a brief per-

cciplet sonal statement to the jury panel which included three demographic disclosures;
scaled his name, residence, and number of years in practice, and a single moderate per-

ste[ 'tments ,,. sonal disclosure, the fact that he was a little uncomfortable about having to ask
c-L rts a s the panel some personal questions. In addition, the judge or attorney made eye 4 J

les. 1981). contact with jurors as he called on them. and smiled and nodded after they replied
trP.atment tO each statement. In the formal condition. neither the judge nor the attorney

* a1l issues offered personal disclosure to the panel. They maintained a formal. detached de-
U.e.g ... meanor. and were more concerned with recording jurors' replies than with main-I

asked lo itining eye contact. They responded with minimal smiling or nodding as jurors
a )-point .pokse.
ieLludies
*gal issues l

tod items PROCEDURE
FLre em l
would be- Eight voir dires were conducted {two under each of the four conditions) on

h-elm asked Monday through Thursday nights of two consecutive weeks in the moot court-
i)on the room of a major southern university law school. The voir dires were ordered so

se.ton ab- |. as to alternate judge- and attorney-conducted voir dires each night. Actor A and
vant items Actor B alternately assumed the principal role for one trial under each condition.
i :orded4 , Upon arrival subjects were told that there would be a delay in starting the - ra

X proceedings as the judge had been briefly detained. Although they were told that

X Ia4 I i8Bjd1;}i'
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they Iwould be participating in a mock trial, they were fled to b~e~ieve (by the cl~erk LI
anld the bailifi that, the judge ~and the attorneys were authentic. Participants were \
asked if they, would mind completing'a survey on attitudes, toward various legal m L
issues that was 6being conducted, as part of a study' by the law, school and werZ 1
given the ATLIQ to complete.

Wheneveryone wasfinished, the bailiff brought the jurors to the courtrooms
The judge proceeded to welcome jurors. When he was almost finished
the panel',' the attorneys would interrupt and request a hearing on a pretrial ma,
tion in the judge's chambers. During the hearing, the clerk would administer,
Public Self-Awareness Questionnaire. When all parties returned to the court
room, the proceedings resumed. At this point in the proceedings the scripts
verged, depending upon which of the four experimental conditions was being i-
plemented. ,

Judge-Conducted Voir Dires.

In the formal condition, the judge would, return and explain to the panel that
he would read a series of statements to them. They were to think about each
statement, and when he called on them, they were to report whether they agreed,-
or disagreed with each statement along a 10-point continuum ranging from disagree
very strongly to agree very strongly. A'copy of the alternatives was posted in
view of all jurors. For each; statement jurors were called on in a different order,
the order randomly determined prior to the start of the experiment in order to
control for any order effects ofjuror replies. Prior to question 24, the bailiff would
inform the judge 'that he had an urgent phone call and the judge would announce a |i
short break. The clerk would administer the Public Self-AwYareness Questionnaire
for the 'second time. IAfter a short break, the judge would return and read the
remaining five statements. When he had concluded, the court clerk administered
the postexperimental questionnaire and debriefed the panel.

In the personal condition, 'the proceedings were identical to those described
for the formal condition. with one important exception. After his return from the ,
pretrial motion hearing, the'judge would offer the personal disclosures and re-
spond to jurors with the interpersonal behaviors described above.

Attorney-Conducted Voir Dires

The procedure for the four attorney-conducted voir dires was verv similar. f
After the first break (pretrial motion). the judge would turn the examination of the .
panel over to the attorney. The attorney would initiate either the behaviors re-
hearsed for the formal condition or those for the personal condition. The at- fl
torney, speaking from the podium in front of the jury box, would similarly explain IL
the voir, dire procedures and then would read the same statements, in the same
order, as were read during the judge-conducted voir dires. A similar interruption
was made for1the judge to, take a phone call, during which the Public Self-Aware-
ness Questionnaire was administered.
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te cle RESULTS
art115 w~

a0 O Analyses of Nonmanipulated Variables
Data obtained from five subjects were excluded from the data analyses be-)u 'o cause they reported knowing one of the principal actors (n = 3) or they had heardiass about the study and were able to describe the hypotheses under examination (n =,trial 2).,The mean age of participants in the study was 42.74 years (SD = 16.25) withages ranging between 18 and 79 years. Subjects reported completing 13.30 yearsof formal education (SD = 2.23), with educational backgrounds 'ranging from anZflPts - eighth grade education to a Ph.D. The modal income reported by participants (n

aeJngX m 36) in the study was between $20,000 and $40,000 per year. Jndividuals wererepresented from the service occupations, engineering profession, education,health care fields, the ministry, and sales. Most subjects (68%) reported that theyhad never served as jurors before (n = 75).

aide A Manipulation Checks
out em No significant main effects or interactions of actor or subject sex were found' Be t on multivariate analyses of variance (MANOVA) on the three manipulation checkd dependent measures (perceived liking, perceived similarity, and reciprocity), thusosted - the data were combined. A 2 x 2 (target x style) multivariate analysis of vari-ltF 'dg ance revealed a significant main effect of target, F(3, 105) = 2.88, p < .04, and aOrJr significant main effect of interpersonal style, F(3,105) = 27.76, p < .0001, on theif woue d three manipulation check items.

ounce6 Reciprocity. A 2 x 2 univariate analysis of variance on the reciprocity mea-0 sure revealed a significant main effect of style, F(1,107) 29.72, p < .001. Sub--e. lbe jects rated target disclosure on an 1I-point Likert scale, with a 6.0 indicatingriste moderate target disclosure. Subjects perceived targets in the personal conditionsr X (,4M = 4.95) as offering greater self-disclosure than targets in the formal conditions'bed (M = 2.78).,Om th e taLising. A 2 x 2 univariate analysis of variance on the liking manipulationadd4 re- revealed a significant main effect of target on perceived liking. F( 1107) = 6.09. p< .01. with subjects reporting greater liking for attorneys (M = 23.86) than forjudges M = 21.77) based on a composite score of three I I-point Likert items.__ Additionally, a significant main effect of interpersonal style was revealed.Ft 1.l0 7) = 64.23. p < .001. with subjects reporting greater liking for attorneysIjilar. i and judges when they behaved in a %arm. personal manner (A{ = 26.21) thanof the %hen thev acted in a cool. aloof fashion (M = 19.42).
Siniilarirv. A 2 x 2 univariate analysis of variance on the similarity measure-h0Jt i revealed no significant main effects or interactions of the independent variablesxplain on this manipulation check. This result indicates that, contrary to predictions.ne j jurors did not perceive attorneys as more similar to themselves than judges. Uponail; Dn closer scrutiny of the manipulation check items, it seems that the items selectedsware- may have failed to measure the relevant dimensions of perceived similarity. Theitems asked subjects to rate how much they had in common with the targets
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rather than asking how similar they perceived themselves to be to the targets ii i
terms of social status, power, and authority. - l

Realism. Subjects gave the proceedings a mean rating of 7.95 (SD = 2.79)jon L
an 11-point'Likert item measuring perceived realism, suggesting that, overall
they viewed-the proceedings as highly realistic. ' r lj r

Perceived Authenticity of the Targets. Informal analysis of subjects' c L
ments during postexperimental discussions revealed that subjects were convic~
that the judge and the attorney were, in fact, actually who they said they w drho
and were not merely actors. Although subjects were told that they would
hearinga rmock trial, it wasimportant that they believed that they were
dressing a real judge and a rea judge.

Desire to be Selected. Subjects reported that they genuinely wanted to rb
selected for the jury.,Mbany subjects went to great lengths in order to be able l
participate and did notiwant'ito be excused from the jury. One subject drove bac
from a neighboring state where ihe was on military duty in order to participate, a
12-hour drive. Other subjects"reported exchanging work shifts with co-workrs, |
canceling social engagements, hiring babysitters, or otherwise rearranging th ir
schedules so they would be able to attend. I

Analyses of Dependent' Variables '
Global Scores. A 2 x 2 x 2 (target x style x actor) univariate analysis f L

variance revealed no significant main effects or interactions due to a particular5
-actor ownthe change scores; thus the data for both actors were combined for ea2
of the four conditions. A 2 x 2 x 2 (target x style x sex) univariate analysis
variance revealed a significant main effect of sex, F(1,103) = 11.80, p < .OO2 i
Inspectionof the' means revealed that females' scores changed to a much greatejf
degree th'an aeS,' (Ms =¢26.39 and 15.43, respecfively) .'Wo'men were conside.i Il
ably thless consistent in their attitude reports than men. Since there were no mai n
effects or' interactions of sex with the other independent variables, the data we,'
collapsed for, futher analyses. l

A 2 x 2 (arget x, style) univariate analysis of variance (Table 1) revealed a
significant mdiii effect of target (p < .001). The average change score for subjects
in the judge ondit'ion 2M - 29.00) was almost twice the size of the change score
for subjects in th attorney condition (M = 15.75).

In addition. there was a marginally significant trend (p < .06) toward the f
predicted itneraction of target and style, Mean scores and standard deviations for U
the interachion' presented in Table 2. A pairwise comparison of the group

Table I. Summarv of 2 x 2 Univariate Analysis of Variance on Change H
Scores of Attitudes- Toward Legal Issues Questionnaire

Source of variation Mean square df F p t'
Target (A) 4845.76 1 17.09 .000 .1333
Style (B) 131.55 i .46 .504 .004
A x B 1003.47 1 3.54 .059 .028
Error 283.48 107 IL

W~~~~~~~~~~
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the targeQ X Table 2. Mean Scores and Standard Deviations on Change Scores on
Attitudes Toward Legal Issues Questionnaire

2.79 ~~~~~~~~~Personal Formal

Target a M SD n M SD
ibrcts' cO Attorney 31 11.65S 15.66 28 19.86A 18.99
rtonvj d Judge 26 30.92'* 17.82 26 27.08' 14.56

Means that do not share a common superscript are significantly different atelwoul{ the .05 level. Higher scores indicate greater change from pretest to incourt
ie~~~~ wer ~~~~attitude reports.

Means differ significantly at Al5Oievel by the Newmin-keuls procedure.
Ra-,,ted 4

tot b means comprising the interaction revealed that subjects' scores changed signifi-
3articipat cSantlY more in the judge, formal condition than in the attorney, personal condi-
cPwr~e . tication, as predicted, *(55) = -3.85, p c .001, one-tailed. Surprisingly, subjects'
c gworke change scores did not differ significantly in the judge, personal condition and the

ral ling to . judge, formal condition, t(50) = .852, n.s. Attorneys were able to positively influ-
ence juror consistency when they engaged in the planned interpersonal behaviors
i(57) = - 1.80, p < .05, one-tailed. Overall, subjects in the attorney, personal
condition showed the greatest consistency from pretest to in-court in their atti-e analysi tude reports.'

a-)artic - Subscales of A TLIQ. A multivariate analysis of variance was performed on
ni for ethe change scores of the four subscales of the ATLIQ in order to explore the
e analysi differences found on the global scores. A 2 x 2 (target x style) MANOVA re-
0,ro, < .00g vealed a significant main effect of target, F(4,104) 6.84, p < .001, and a signifi-ai h gre cant interaction of target and style, F(4,104) = 2.59, p < .04. Univariate analyses
rl~onside of variance (Table 3) revealed that on three of the four subscales (measuring atti-
ere no ian tudes regarding the treatment of minorities by the police and the courts; attitudes
]erata we toward sociolegal issues: and attitudes toward criminal justice personnel) subjects
L changed their answers to a significantly greater degree when they were asked to
revealed a e report their attitudes to the judge than when they were asked to report their an-

fersubjects swers to an attorney. Inspection of the means (Table 4) indicates that subjects
h- ge score were more consistent in their attitude reports when they were interviewed by anf ' | attorney.
toward the- iA 2 x 2 (target x styled univariate analysis of variance (Table Si revealed a:1tions for inificant interaction on the subscale measuring attitudes toward criminal justice
Ihe group

Table 3. Summary of Univariate Analysis of Variance of TargetL i Main Effect on Four Subscales of ATLIQ

Subscale MS df F p

13 f Treatment of minorities 8.96 1 4.13 .0421
Socio-legal issues 5.08 1 6.62 .0111 I

028 Criminal justice personnel 90.01 1 23.84 .0001
Deterrence through punishment 1.44 1 1.42 .2350

7-. 
-ie r h-iM
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Table 4. Mean Change Scores on Four Subscales of Attitudes Toward -
Legai Issues Questionnaire'

Attorney Judge ' .
Range AM M

THicatment of minorities 0-77 6.28 9.27s l

Sociolegal Issues 0-44 1.29 3.54 , lo
Crininal justice personnel 0-143 6.15 15.64 c H
Deterrence through punishment 0-55 2.06 .89 .G

' Higher scores indicate greater change from pretest to incourt attitude re-
ports.

personnel. Results of paired comparisons of the means comprising the interaction l
(Table 6) revealed a pattern similar to that found in the global scores. As pre-
dicted, subjects in the attorney, personal condition were significantly more con- U
sistent than subjects'in the judge, formal condition, t(55) = -. 436, p < .001, l
one-tailed.' Attorneys were able to positively influence juror consistency by en- 7
gaging in the interpersonal behaviors; the change scores for subjects in the at- L
torney, personal condition were significantly smaller than thechange scores in I
the attorney, formal condition, t(57) = -2.65, p < .01, one-tailed. There were no
significant differences. on change scores in the judge, personal and the judge,
formal conditions, t(50) ='1.27, n.s., indicating that regardless of his interper- lf
sonal style, the judge was unable to improve on the consistency of jurors replies I-
on this variable. .

Public Self-Awareness. A 2 x 2 (target x style) analysis of variance of Li
change scores' on the PSA questionnaire revealed a significant interaction of f
target and style on change scores F(1,1'07) -4.625, p < .03, as predicted; how-
ever, results of a planned comparison between the changes scores in the attorney, l
personal ,( -2.32) and judge, formal conditions (M - -1.31), revealed no
significant differences. (55) = - 1.02, p> .90. r

DISCUSSION,

Results of the manipulation checks indicate that the study was quite sue- L
cessful in establishing both psychological and mundane realism. Subjects rated Li

Table 5. Summary of 2 x 2 (Target x Style) Univariate Analysis of
Variance of Four Subscales of ATLIQ

- Subscale MS df F p

Treatment of minorities 5.76 i 2.65 .1024
Sociolegal Issues- .52 1 .68 .5846
Criminal justice personnel 28.68 1 7.60 .0069 I,
Deterrence through punishment .91 1 .90 .6521 i

I
LJ
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Table 6. Mean Change Scores for Target x Style
Interaction on Attitudes Toward Criminal Justice

Personnel Subscale of ATLIQ

Personal FormalK TTarget M M
Attorney, 2.58' 9.71b*
Judge 17.42c* 13.85c
Means that do not share a common superscript are sigh ;
nificantly different at the .O5 level. Higheriscores indi-'
cate greater change from pretest to incourt attitude
reports.
* Means differ significantly at .05 level by the

Newman-Keuls procedure.
.S pr
e r w| the trials as highly realistic; they were convinced of the authenticity of the judges

and the attorneys; and the manipulations successfully elicited the attitudinal setby e g S found among most potential jurors, i.e., the desire to be selected (Broeder, 1965).
Jury-eligible community residents, randomly selected from the voter registration
list, were enlisted, and analysis of subjects demographic data reveals that partici-ere dg | pants represented an extremely diverse group ofjurors in terms of race, sex, age,iurdgeg occupation, income, and education level.el r The hypothesis that jurors would be more consistent in their attitude reportswhen interviewed by an attorney rather than a judge was supported by the pres-

c l ence of significant main effects of target on the global scores and on three of thefour subscales of the ATLIQ. Subjects changed their answers almost twice as04-i much when questioned by a judge as they did when interviewed by an attorney.
)J yr Essentially subjects were considerably more candid in disclosing their attitudes'r ^y ~ and beliefs about a large number of potentially important topics during an at-e( 10* torney-conducted voir dire. Importantly, in none of the cases were judges more

effective than attorneys, a finding that contradicts previous assertions that a
judge-conducted voir dire will elicit greater juror candor than an attorney-con-L ducted voir dire (Levit et al.. 1971).

In reviewing the changes in subjects' answers. it appears that there may beimplicit Pressures in the courtroom ton ard conformity to a "perceived standard"
that differs depending upon who conducts the voir dire, A pilot study (Jones.r1Ld 1984) examined subjects' perceptions of how judges and attorneys would stand
on the issues being investigated during the voir dire. Essentially subjects wereasked how they thought a judge and an attorney would answer the 29 relevantquestions on the ATL1Q. Subjects perceived judges as holding extremely conser-
vative positions on the issues, whereas attorneys were viewed as holding rather
liberal opinions. Subjects' own views fell midpoint between these extremes. Ap-i f plyin, these results to the present study, it seems from the direction and magni-
tude of the change scores that during a judge-conducted voir dire jurors at- "tempted to report not what they truly thought or felt about an issue. but insteadwhat they believed the judge wanted to hear. Essentially, in the judge voir dire Itconditions, subjects with moderate opinions about the issues gave very conserva- i
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tive replies to a yery conservative target, revealing a "conservative shift." Ap..
parently, by virtue 'of htistatus and' authori4ithe judge was established as the7
standard of comprison, and jurors sought to conform their attitude reports-to,'
this standard. Interestingly this shifting was not as strong during the attorney-
conducted voir dires. If subjects were attempting to conform their replies to the M H
attorney standard, their attitude scores would have been in the opposite direc-Li
tion, approaching the perceived attorney norm of liberalism. This was not the :5
case. In the attorney-condition, moderate subjects gave slightly conservative re-
plies to a liberal taret. This' slight conservative shift apparently stems from sub-
jects' awareness off the presence of the judge during an attorney voir dire.' Al-',,
though some 'pressure ,to conform to the more' powerful target remains, interac-
tions with the attorney either lput subjects more at ease, and subsequently morei H"p ~ ~ ~ ~ ~ ~ ~ ~~~~~~Icomfortable with'giving theiritrue opinions, or simply distracted their attention
from the judge. While the'judge's presence continues to exert some pressure to-
ward conformity during an attorney-conducted voir dire, as evidenced by the id:
slightly conservative positionsktaken by subjects,`the pressure appears to be con- I
siderably less soathan in the judge-conducted voir dire conditions.

Hypothesis 1 wasI con~ered with the relative effectiveness of judges and
attorneys in eliciting candid jurr self-disclosure given their respective character-
istic courtroom`behayirs. IAnalyses of the global scores of the ATLIQ revealed a
strong trend, toward the predicted interaction;, however, it failed to reach signifi-
cance. Analyses of the subscatles comprising the ATLIQ revealed a significant [
interactionof target and style on the subscale measuring attitudes toward crim- L
inal justice personnel. i

Comparison of the means comprising the interaction on this subscale suggest r
that subjects in the attorney, personal condition were more honest in their replies L
than subjects in the attorney, formal condition, although subjects in the latter
condition were still more consistent than subjects in either judge condition. Es-
sentially, attorneys, even whenr they did not utilize the interpersonal behaviors i
found to facilitate self-disclosure, were still'able to elicit greater candor than
judges. Apparently, the role status of the target alone is a compelling influence on
juror candor inthecourtroom. H'

Hypothesis 2 predicted that judges could improve their effectiveness by in- LI
corporating the interpersonal behaviors found to facilitate self-disclosure. Inspec-
tion of the means comprising the interaction suggest that judges were unable to m
improve their effectiveness. regardless of how they-related to jurors. At present it 1
appears that interpersonal style does not make a difference for judges in facili-
tating self-disclosure. although'it does positively influence liking. Apparently. the
judge's role as an authority figure outweighs any influence' that interpersonal 7
style might have,. A warm. friendly judge is just as much'ajudge as a cool. aloof
judge. and apparently role-identity remains salient in the minds ofjurors.

The predicted main effect of style on change scores (hypothesis 4) was not
demonstrated on either the global score or the subscales of the ATLIQ. Although L
the manipulation checks revealed that subjects perceived the targets in the per-
sonal condition as offering self-disclosure to them, a single. moderate self-disclo-
sure may not be'potent enough to elicit the expected reciprocity effect. V'

=PRE:
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:.'L,(i X The predicted interaction of target land style on levels of public self-aware-as t ness (hypothesis 5) was not demonstrated. Instead, subjects' levels of public self-loir- avwareness decreased significantly over the course of the voir dire under all fourto, tconitions.Habituation may have competed with ta'rget and style influecsto t eliminatilng their effectiveness. l
d,;<_ One surprising finding in the present study was the large difference betweenlO, males and females in the consistency of their attitude reports during voir dire.iVq 2 There was a significant main effect of sex on change scores. Females' changed11 M their attitude reports during the voir dire by an average of 26.39 points, wherease r males changed their answers an average of 15.43 points. Interestingly, sex did notte,- [ interact with target or style; females distorted their replies to a greater degreethan males regardless of who conducted the voir dire or how they behaved. Sinceen'd - both targets were male, it is possible that females find disclosing their true atti-ire' L tudes and beliefs to a male target very difficult. Sex role socialization in WesternBY G society encourages females to be cooperative whereas males are encouraged to.21 Ir. be independent and assertive. Thus, females may be more powerfully influencedby the implicit pressures to conform to the perceived standards than males. Theymay have feared appearing deviant, especially to a male target.act In sum, empirical support was found for Broeder's (1965) observation thatale X jurors often distort their replies to questions-posed during the voir dire. In them* present study, inconsistency in attitude reports cut across all age, income, andoccupational groups. Even three ministers in the present study significantly al-cr ered their attitude reports. Essentially, the presumption was not supported thatpotential jurors who have taken an oath to tell the truth, the whole truth, neces-gg& - sarily do so. Of course, jurors may not be deliberately distorting their answers,plh'but instead, responding unconsciously to pressures toward social conformity.a Whatever the underlying mechanisms, it is apparent that jurors are not as candidas we presumed.
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_L ... Memorandum. Prepared by Judge Walter R. Mansfield

RULE 47(a): ATTORNEY ROLE IN THE VOIR DIRE

L | Federal Rule of Civil Procedure 47(a) gives the court

broad discretion as to who conducts the voir dire examination.

Specifically. Rule 47(a) provides that the judge may conduct

the examination or allow the attorneys to conduct the

examination. If the judge so desires, he may deny the attorneys

the opportunity to ask any questions directly to the potential

jurors:

(a) Examination of Jurors. The court may vermit the
parties or their attorneys to conduct the examination
of prospective jurors or may itself conduct the
examination. In the latter event, the court shall
permit the parties or their attorneys to supplement
the examination by such further inquiry as it deems
proper or shall itself submit to the prospective7 | jurors such additional questions of the parties or
their attorneys as it deems proper.

Fed. R. Civ. F. 47(a).

The American Bar Association has maintained that counsel

should have the right to particiDate orally in the voir dire

L - examination. The ABA has proposed a new Rule 47(a) which

would provide as follows:

(a) Examination of Jurors. The court shall vermit
the narties or their. attorneys to conduct oral
examination of prospective jurors. The court may
inquire of prospective jurors as a supplement to
the examination by the parties.

Ouoted at 97 F.R.D. 559 (1983). A bill to amend Rule 47(a)K : in a similar fashion was introduced into the Senate on March 3.

1983. by Senator Heflin. That bill. S. 677, provides:

(a) Examination of Jurors. The court shall permit the
parties or their attorneys to conduct the oral examina-
tion of prospective jurors. and may, in addition to such
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Lexamination, conduct its own exlmrination. The court
may inpose such reasonable limitations as it deems
proper with respect to the examination of prospective
jurors by the parties or their attorneys, except
that the defendant or his attorney -and the attcrney
for the Government may each request, and shall be granted
not less than thirty minutes for such examination.
In cases where th'ere is more than one defendant, the court
shall allow the attorneys for such defendants an

,:kllf, , | " additional ten minutes for each addcitional defendant.

|This paper analyzes the current, practice of voir dire 2
in the federal courts, the rationale supporting that practice.

'Jim!l[ |and the arguments favoring the ABA proposal and S. 677.

PRESENT PRACTICE

Ovter the past c.Larter cent:.;rv. here has been a gradual

erosion of the oral participation of attorneys in the voir

dire examination. Todav, most federal district courts exercise

their discretion under Rule 47(a) to deny attorney particination , D
Vli~l f R | in the questioning of potential jurors. A 1977 Federal Judici-al

Center survey of all federal district judges found that 69%7

of the judges do not allow attorneys to ask cuestions during

the voir dire. The Conduct of Voir Dire Examination: Practices

and Opinions of Federal Di~strict Judges 8 (1977). In 1969.

that figure was 56%, thus suPrp:sting that attorney involvement

.in the voir dire exa :r.aaton in *rfderal courts is decreasing.
Cc=-,ittee on the Operation of '.e .ury Svste-n, Judic;al Conferenck

of *t'. Fr .::( d -tates, Reno,: *r.'.',ir n"rr Procedures (1970).

ts ~--a.- r s ;-'j sii-r.i ~:.i~t~: i. tlnr rractices with

q:C tt to:-:-ey pari :. it iKr . -c o.cr d-re. Seven E
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Lwelve states cC.'fl r-.lre u.-stioning by boch the attorneys
and the judge; sixteen states contemplate questioning byK~l the attorneys alone; and fifteen states and the District of
Columbia have a rule substantially similar to Fed. R. Civ.

P. 47(a). Federal Judicial Center, The Conduct of Voir Dire
Examination: Practices'and O:inion of Federal District Judpes

17-19 (1977).

L There appears to be a significant correlation between

federal Dractice with respect to the voir dire examination

Bv .-nd the practice of the state within which the federal court
Sits. Ar. analysis of federal practice indicates that the2 h*gihest !"vel of oral Participation by attorneys in the
federal voir dire o3:curs in states with rules of procedire

i-ar :avor attorney participation.

.hese restrictions ,n attorney participation in the[ volr ire h'-ave cnsistentlv withstood judicial scrutinyv
as the courts have uniformly upheld the riEh: of federalB district iudpes to deny attorneys the opno:-t univ to
c-sestion ro enria: ,urors directly. See, e z Perry v.

Li .A.'e~v~en'Airl,-es. Inc., 459 F .d :349 (.I Cir 1974).

Car.:erbu.-v Snez:;ce, 46A F 'd ,72 (D C C r i cerr. denied.B 9 1' S . ((..) d : .!o:.r.-r; a r.s.:rce Co.,

t ,,-.-.-7 r a c-st.i t ional
.1- !. . ' t *; t '' 1 '-' t'~ * 1 t * 1 e--.S 
.td 

have
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adopted that view. See Cutran. "The Attorncy-Conducted Voir

Dire of Jurors: A Constitutional Right," 39 Brooklyn L Rev

290 (1972). However, the courts have on occasion'been willing

to find that the judrc-conducted voir dire was inadequate

and remanded for a new trial. Ste, e.g Da rbin v. Nourse,

664 F.2d 1109 (9th Cir. 1981); Fietzer v. Ford Motor Co.,

622 F.2d 281 (7th Cir. 1980); Kiernan v. Van Schaik, 347

F.2d 775 (3d Cir. 1965).

RATIC.4ALE SUPPORTING RULE 47(a)

The primary purpose of the voir dire'is to determine

if the potential juror can impartially participate in '

the deliberation on the issues of the case based solely

on the law and evidence as presented at trial, or whether

that juror has certain biases which would hinder fair

deliberation. Subsidiary to that purposes is the goal of

providing the attorney with a procedure by which he may

obtain information to exercise peremptory challenges

intelligently. Indeed, those appeals courts which have

ordered new trials on the ground of inadequate jud-ge-c-nducted

voir dire have done so on the ground that Lhe voir dire

examination did not adequately probe potential juror bias.

See. e.g, United States-v. Dellin er, 472 F.2d 340 (7th Cir.

1972), curt. denied. 410 '.S. 970 (1973); Kiernan v._Van

Schaik, 347 F.2d 775 (3d Cir. 1965).

In accord with tl~tt purpose, hsvre .r*- two ratiounal es

supporting judgc-c.on.`ucted voir dire. First, proponents of

the current rule argue that the judge can adequately probe

IN~~~~~~~~~~~~~~~~~~~~~~~~~
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for juror bias, and can do so in a much shorter rime than

can the attorneys. thereby contributing to judicial economy

without sacrificing important procedural protections.

Various studies have atemrpted to identify the difference

L - in length of time consumed by the voir dire examination in

which attorneys directly participate and those in which theK | ffi attorneys do not directly participate. One study. based on

civil trials and twelve-person juries. reported a mean

duration for judge-conducted examinations of 64 minutes and

a mean duration for combined judge-attorney examination

of 111 minutes. Levit, Nelson, Ball & Chernick, "Expediting

LI Voir Dire: An Empirical Study," 44 S.Cal.L. Rev. 916 (1971).

A reanalysis of the data collected in that study, however,

L . - 2 suggests a mean duration of 52.6 minutes for judge-conducted
EL Of | | | ~~~~examinations and 68 minutes for combined examinations.

L | | | a smaller difference between the two types of examinations
than reported in the earlier study. National Institute[ | B l | of L[w Enforcement and Criminal Justice, Law Enforcement

Assistance Administration, Department of Justice, A Guide

to _ujy vstermManagement (1975). Althou2h the actual difference

- S in time between the two forms of examination is difficult to

measure, most commentators would agree that the attorney-

conducted voir dire takes longer than the judgc-conducted

voir dire. Proponents of the current ruse thus argue that

judges can do just as well as attorneys :n rooting out juror
1bias and can do at en a shorter :jriod *f Fime.

K. w



Srtcnd. propon(nts of the currrent rule arL-ue that

attorneys have an additic-nal. illegitimate purnose in wanting
to partic:?ate in the voir dire examination: influencing

the jury in favcr of the attornev's client. There is no

question that attorneys who are allowed to directly nuestion

the venire attempt to use that questioning session to foster

jury sympathy. There are a number of means by which to

gain this sympathy and they are clearly laid out in any trial

practice textbook: establishing friendly rapport with juroirs,
providing the jurors with the attorney's view of the facts
and law in the case, introducing damaging facts to the jury

as a means of lessening the impact of those facts whenq
they are introduced at trial, and pre-comditting jurors

to a particular opinion about the case. See, e.g.,

Ginger, J rySelection Cn riminal Trials 275-85 (1975y
(discussing means by which to use the voir dire to favorably

influence the jury). Indeed, reports from the ChicagoS

Jury Project indicate that attorneys devote about half

of their voir dire time to selling their case to the 11
venire panel. H. Zeisel. H. Kalven & B. Buchholz. Delay
in Court 103 n.9 (1959). Proponents of the current rule
argue that these tactics are unrelated to the legitimate

purpose of the voir dire -- rooting out juror bias -- and

can only serve to subvert the effort to secure a fair trial
for both parties. The 1977 Federal Judicial Center study
indicates that tho.:hce judies wno do not allow attornevsItO
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p.articip te directly in the voir .ire i-xatiinatjon believe

that jury sele-titn :;hould precede the adversarial aspect

of the trial, wherc-as -lose judgjes that do allow attorney

participation in the voir dire believe that jury selection

is a legitimate p;irt of the adversarial part of the trial.

The Conduct of the V'oir Dire Examination: Practices and

Opinions of Federal District Judges 36 (1977).

OPPOSITION TO RULE 47(a)

Opposition to the denial of attorney participation

in the voir dire examination centers on criticism of the

judge's performance in conducting the examination. In

particular. opponents of the current rule argue that the

court's voir dire is Generally superficial and perfunctory

and inadequate in terms of probing juror bias. They arpgre

that juror bias is difficult to detect and a careful,

extensive voir dire is necessary to uncover potential bias.
Without such an extensive voir dire, the attorney cannot

exercis his peremptory challenges intelligently, thereby

reducingthe chance that his client will receive an unbiased

hearing before the jury. Another argument is that jurors

are too overawed and intimidated by the judge's presence to
answer his questions fully or to volunteer material information
bearing on their ability to be objective, whereas they feel

more comfortable and involved when questioned individually

by counsel and not as inhibited by the Presence of other
panelists as they otherwise would be. Thus, whatever additional
time is required by allowing the attorneys to participate in

| ,.~~~2



the voir dire examination, the argunent goes, is certainly

worth it in terms of achieving a substantively better jury.

The issue is therefore whethL-r counsel, through oral partici-

pation in the voir dire, can detect bids more easily than can

the judge through his examination. Indeed, if it can be said

that attorney-conducted voir dire leads to a substantively

better jury, sn-all delays in the trial can surely be forgiven~.

The comm-entators are split over the question of whether

attorneys are any better than judges at detecting juror bias.

Some ar'gue' that bias is inherently a nebulous concept that

clan never be definitively uncovered' through a series of questions;

others argue that questions about attitudes and life habits

can place the potential juror within a cultural stereotype and -

allow, the attorney to make a better guess with his peremptory

challenges as to which Jurors are more apt to be biased against

his client. At best, the evidence is inconclusive. See

II £'-n~~~~Era~Illv Suggs and Sales, "Juror Self-Disclosure in the

Voir Dire: A Social Science Analysis," 56 Ind. L.J. 245

(1981) (concluding that attorneys can better probe for bias

than can judges); Babcock, "Voir Dire: Preserving 'Its

Wonderful Power,"" 27 Stan. L. Rev. 545 (1975) (concluding

that limitations on the voir dire limit the ability of the

litigant to exercise his perem-ptory challenges); Okun,

"Investigation of Jurors by Counsel- Its lrmnact on the

''I'~~

De-cisional Process," 56 Geo. L.J. 839, 84`8 (1968) (questioning

value of attorrney parricipation in the voir dire exaninatior.).

l

-~~-
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Opponents of Rule 47(a) further argue that even if

attorney-conducted voir dire does further the adversarial

purposes of the attorneys, that effect does not haim the

fairness of the trial and indeed simply makes the voir dire

part of the adversarial process. They argue that the net

effect when opposing attorneys attempt to gain an advantage

for their clients by conducting the examination in an

adversarial spirit is to secure a jury with a more steadfast

determination to engage in impartial fact finding than would

have been developed under questioning by the judge alone,

In effect, they argue that even if voir dire does serve this

adversarial purpose. which it surely does, there is no harm

to fairness on account of these adversarial efforts.

On the other hand, when the voir dire is considered in

light of its original purpose -- the elimination of juror

bias -- one questions whether adversarial positioning has

any place in the voir dire. The Federal Rules of Evidence

have been carefully crafted to insure the legitimacy of

evidence that is placed before the jury during trial; to

the extent that the attorneys attempt to characterize or

construe the facts in a manner Favorable to their clients

during the voir dire, the protections of the Rules of

Evidence are arguably undermined. The response to this, of

course. is that the attorneys do just that anyway in their

opening and closing stare:.ents and thus no harm is done

if additional characterizations are mrade during the voir
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dire. Again, the commentato s are split on the question

of whether these adversarial techniques exercised by the

attorneys during the voir dire are "purposes" or "abuses"

of the voir dire. Seegenerally Babcock, "Voir Dire: Preserving

V!,z~jl: . 'Its Wonderful Power,'" 27 Stan. L. Rev. 545 (1975);

Begam, "Voir Dire: The Attorney's Job,." 13 Trial 3 (March, 1977);

Broeder, "Voir Dire Examinations: An Empirical Study. 38 S.

Cal. L. Rev. 503 (1965); Comment, "Voir Dire Examination--

Court or Counsel," 11 St. Louis L.J. 234 (1967); Comment,

"Judge Conducted Voir Dire as a Time-Saving Technique,"

2 Rut.-Cam. L.J. 161 (1970); Comment, Voir Dire in California

Criminal Trials: Where is it Going: Where Should it Go?,

10 San Diego L. Rev. 395 (1972-73); Craig, Erickson, Friesen

:" l " X L ~~Maxwell. "Voir Dire: 'Criticism and Comiment," 47 Den. L.J.;

465 (1970); Federal Judicial Center, The Conduct of Voir

1Dire Examination: Practices and Fpinions of ederal District

Judges (19;7); Gutman, "The Attorney-Conducted Voir Dire of

Jurors: A Constitutional Right," 39 Brooklyn L. Rev. 290

(1972); Lay, "In a Fair System the Lawyer Should Conduct the

Voir Dire Examination of the Jury," 13 Judges J. 63 (July 1974);

Levit, Nelson, Ball & Chernick, "Exnediting Voir Dire: An

Empirical Study," 44 S. Cal. L. Rev. 916 (1971); Okun, "Investi-

gation of Jurors by Counsel: Its Impact on the Decisional Process,"

Ceo. L.J. 839 (1968); Suggs & Sales, "Juror Self-Disclosure

in the Voir Dire: A Social Science Analvsis." 56 Ind. L.J. 245

(1981). 4 -

ILi -In short, the debate over whether to amend Rule 47(a) boils

down to three issues: (1) can attorneys do a better job at

Ir



probing juror bias than can judges; (2) if so, can they do it

without significantly lengthening the voir dire process; and

(3) do the adversarial techniques which the attorneys invariably

employ when they conduct a voir dire examination in any way

harm the integrity of the judicial process. Reasonable people

have differed as to the answer to those questions. Whether

Rule 47(a) should be amended depends upon which set of answers

are more persuasive.

If the Committee should decide that Rule 47(a) should be

amended to give parties or their attorneys the right to

question prospective jurors on the voir dire, the recommendations

of the ABA and of S. 677 offer two alternatives. Another would

be to have the rule provide that the parties or their attorneys

shall have the right, after the judge examines the prospective

jurors, to exmaine them with respect to any matter not explored

by the judge. i.e., to engage in non-duplicative examination.

WRM
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NI INUTES C)

of
THE ADVISORY COMMITTEE

on
FEDERAL RULES OF CRIMINAL PROCEDURE

April 10, 1995
Washington, D.C.

The Advisory Committee on the Federal Rules of Criminal Procedure met at
Administrative Office of the United States Courts in Washington, D.C. on April 10, 1995.F These minutes reflect the actions taken at that meeting.

K 1. CALL TO ORDER & ANNOUNCEMENTS

Judge Jensen, Chair of the Committee, called the meeting to order at 8:30 a.m on
Monday, April 10, 1995. The following persons were present for all or a part of theEL Committee's meeting

Hon D Lowell Jensen, ChairE Hon. W. Eugene Davis
Hon Sam A Crow
Hon George M Marovich

L, Hon. David D. Dowd, Jr.
Hon D. Brooks Smifh
Hon B Waugh Crigler
Hon Daniel E. Wathen

L Prof Stephen A Saltzburg
Mr. Robert C Josefsberg, Esq
Mr. Darryl W. Jackson, Esq

L Mr. Henry A. Martin, Esq.
Mr Roger PauleN, Jr., designate of Ms Jo Ann Harris, Asst Attornev General
Professor David A. Schlueter, Reporter

Also present at the meeting were: Judge William R. Wilson, Jr., a member of the
Standing Committee on Rules of Practice and Procedure and a liaison to the Committee,
Mr. Peter McCabe and Mr. John Rabiej from the Administrative Office of the United
States Courts; and Mr. James Eaglin from the Federal Judicial Center.

at The attendees were welcomed by the chair, Judge Jensen who introduced a new
L member of the Committee, Mr. Josefsberg. Judge Jensen also noted that he had asked

Judge Crow to serve as the Committee's liaison to a subcommittee of the Court
Administration and Case Management Committee; that subcommittee is studying the issue
of management of criminal cases. At this point, he noted, no action was required by the
Advisory Committee

L
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1. APPROVAL OF MINUTES OF OCTOBER 1994 MEETING

Judge Marovich moved that the minutes of the Committee's October 1994 meeting
in Santa Fe, New Mexico, be approved Judge Wilson seconded the motion whichcarried
by a unanimous vote

Ill., CRININAL RULES APPROVED BY THE SUPREME COURT K
AND FORWARDED TO CONGRESS

The Reporter informed the Committee that the Supreme Court had approved and
forwarded to Congress proposed amendments to four rules, which became effective on
December 1, 1994: Rule 16(a)(1)(A)(siaternents of organization defendants); Rule :
29(b)(Delayed ruling on judgment of acquittal); Rule 32 (Sentence and Judgment), and
Rule 40(d) (Conditional release of probationer). The final version of the amendments to 7

Rule 32 included a victim allocution provision inserted by Congress

I V. RULES APPROVED BY JUDICIAL CONFERENCE AND
FORWARDED TO THE SUPREME COURT

The Reporter informed the Committee that the Judicial Conference had approved
several proposed amendments and forwarded them to the Supreme Court for its review.
Rule 5(a)(Initial Appearance Before the Magistrate), Rule 43 (Presence of Defendant), 7
Rule 49(e) (Repeal of Provision re Filing of Dangerous Offender Notice), and Rule 57 Li
(Rules by District Courts). As of the date of the Committee's meeting, the Supreme
Court had not acted on the proposed amendments 7

V7. RULES APPROVED BY STANDING COMMITTEE
FOR PUBLICATION AND COMMENT

The Committee was informed by the Reporter that written comments and 7
testimony had been submitted on the two rules which the Standing Committee had
approved publication and comment: Rule 16(a)(1)(E), (b)(1)(C) (Discovery of Experts);
Rule 16(a)(1)(F), (b)(1)(D) (Disclosure of Witness' Names and Statements); and Rule L
32(d) (Sentence and Judgment;Forfeiture Proceedings Before Sentencing). He informed
the Committee that the deadline for submitting written comments on the proposed
amendments was February 28, 1995 and that a public hearing on the proposed L
amendments was held on January 27, 1995 in Los Angeles, California.

ry 1-D~~~~~~~~~~~~~~~[
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A. Rule 16(a)(1)(E), (b)(1)(C) (Discovery of Experts);
ERule 16(a)(1)(F), (b)(1)(D) (Disclosure of Witness' Names and Statements)

The Reporter informed the Committee that although several commentators
approved of all of the changes in Rule 16, almost all of the comments specifically
addressed the proposed amendments in Rule 16(a)(1)(F) and (b)(1)(D) dealing with
disclosure of witness names and statements. All of the comments expressed support for
the proposed amendments; but some suggested changes to the text. No commentator
expressed disagreement with the provision governing discovery of experts in Rule
16(a)(1)(E) and 16(b)(l)(C)..

Following a brief summary of the written comments and testimony, Judge Crigler
raised the question of whether the provision addressing disclosure of witness names and
statements should apply to misdemeanor cases. He noted that the trial of petty offense
and misdemeanor cases does not lend itself to the notification provision proposed in the
rule Other members agreed with Judge Crigler, who ultimately moved that the rule be
limited to felony trials. Judge Davis seconded the motion Following additional brief
discussion, which focused on 'the issue of whether the disclosure provision would ever be
practicable in misdemeanor cases, because of the highly abbreviated pretrial processing
times, the Committee adoptqd the proposed change to the amendment by a unanimous
vote.

Regarding the seven-day provision in the proposed amendment, Mr. Pauley urged

the Committee to reduce the time to three days. He noted that United States attorneys
often do not know for sure who their witnesses will be within seven days of trial. In those
cases, he stated, the defense will argue that the government has not complied with the
rule. He recommended that preclusion of testimony should only take place where the
government has intentionally failed to disclose the information. In response to a comment
from Professor Saltzburg, Mr Pauley stated that the Department of Justice's proposed
changes were not being offered as a compromise, but rather to improve the rule. Even if
all of the amendments were adopted, he said, the Department's opposition to the rule
would remain.

Judge Marovich expressed concern about any further delays in considering DOJ
proposed changes. The question, he said, is whether the federal courts should adopt a
system which is widely used and accepted in the state courts and in most federal trials. In
his view, the current draft of the amendment gives the government absolute control over
disclosure. The timing issue, he said, was simply a red herring.

Judge Smith echoed the concerns expressed by Professor Saltzburg and Judge
Marovich but observed that the Department of Justice had a right to be heard on the issues
being discussed. Judge Wilson responded that the Department was making a political
issue out of the proposed amendment.
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Judge Dowd indicated that perhaps the rule should be amended to extend the time
to a period of 14 days before trial. Judge Jensen noted that other rules include a I O-day 7
notice provision. Judge Marovich indicated that at worst, a late disclosure would delay L
the trial. Mr. Pauley reminded the Committee that Congress has adopted a three-day
notice provision in capital cases. Judge Jensen ,observed that the Department had
supported 1 5-day notice provisions in newly enacted rules of evidence governing use of
propensity evidence in sexual assault cases -, Rules 413-415.

Professor Saltzburg observed that the Department of Justice did not oppose the 7
seven-day notice provision in the amendments to Rule 32 dealing with sentencing and he
encouraged the Committee to reject any amendment which would focus on the willfulness
of delayed notification. Mr. Pauley responded that the Department was not as concerned
about losing discovery motions as it was about the practicality of the seven-day provision.
Justice Wathen observed that in his experience the parties deal with a more realistic list of K
witnesses. Judge Marovich added that thethallmark of a federal prosecution should be a
good witness list. 7

Mr. Pauley moved that the rule be amended to reflect a three-day notice provision
The motion failed for lack of a second. 7

IN
Responding to several commentators who urged the Committee to include

provision for disclosure of government witnesses' addresses, Judge Jensen reminded the
Committee that the provision had been in an original draft but removed at the urging of
the Department of Justice. Judge Crigler expressed serious reservations about requiring
the government to produce the witnesses for defense interviews. And Mr. Martin
indicated that the Committee Note is silent regarding the Department's assurance that it
would assist the defense in speaking to witnesses

F'
In the absence of any motion to change the draft with regard to disclosure of Li

witness addresses, the discussion turned to the question of whether the rule or the
accompanying note should specifically include reference to FBI 302's which may include
witness statements. Several members questioned whether such documents were
statements within the meaning of Rule 26.2. Judge Jensen pointed out that including such
reports within the definition at this point might be considered a major change to the
proposed amendment which would probably require re-publication for public comment.
Following further discussion, the consensus was that the matter should not be included in
the current amendment

Judge Jensen advised the Committee that several commentators had raised the
issue of what was meant by "unreviewable" in the proposed amendment; a number
expressed concern that that language placed too much power in the hands of the
prosecutor. Judge Wilson responded that the current language was a workable package
which would be acceptable to Congress Judge Marovich noted that the current language
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was a major compromise. Mr. Martin raised the question of whether a judge might see
nondisclosed evidence in such nonreviewable statements which might later be considered

L, on sentencing. Judge Jensen responded that if the sentencing judge is considering such
factors, he or she must disclose that information to the defense.

d ' Following a discussion on how much information the prosecutor should disclose
under the amendment, the Reporter suggested a minor amendment in the language The
Committee ultimately voted 9 to 0, with two abstentions, to substitute the following

. language: "an unreviewable written statement indicating why the government believes in
good faith that either the name or statement of a witness cannot be disclosed."

Mr. Pauley, expressed concern that in certain types of cases, such as in civil rights
cases, a witness may fear economic reprisals, which is not a reason under the proposed
amendment for not disclosing the witness' name or statement. Professor Saltzburg

L pointed out that the Department's position would swallow the rule because the exception
proposed would be entirely too large. Judge Marovich noted that the names will become
known when the witnesses are called so at the most, the witness may receive some pretrial

L protection from disclosure. Judge Crigler noted that the Department should protect its
witnesses and Judge Smith noted that the same potential problem exists with regard toLI disclosing the names of jurors. Mr. Jackson observed that the defendant has a strong
interest in being presumed irinocent.

In the absence of any motion to amend the proposal, Mr. Pauley commented on his
continuing concern with the potential conflict with the Jencks Act He stated that the
Advisory Committee had not yet tested the supersession clause in the Rules Enabling Act

L and argued that the judiciary should pursue the legislative process for seeking a change.
Mr. Martin responded by pointing out that the Department's argument had been implicitly
rejected in the procedures for establishing and amending the sentencing guidelines
Professor Saltzburg added that the Standing Committee's amendment several years ago to
Federal Rule of Evidence 609 was clearly an example of offering an amendment to rules

E specifically promulgated by Congress.

Judge Dowd raised again the question of whether FBI 302's would be covered
under the proposed amendment to Rule 16. Judge Jensen suggested that the matter

L should be considered at the Committee's next meeting as a possible amendment to Rule
26.2(f). Judge Dowd moved that the Rule 16 be amended to substitute the words, "a briefr - . . summary of the witness' testimony." The motion failed for lack of a second. The
Reporter indicated that the issue could be addressed in the Committee's report to the
Standing Com mittee.

The discussion turned to the issue of reciprocal discovery under the proposed
amendment. The consensus was that the proposed language presented a workableLI compromise. Mr. Martin moved that the amendment requiring reciprocal defense
discovery be revised to make an exception for "impeachment witnesses." The motion
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failed for lack of a second. Judge Dowd noted that the defense may not always know who

its witnesses will be and Professor Saltzburg responded that both sides have a continuing

duty to disclose.

Judge Marovich moved that the amendments to Rule 16 be forwarded to the

StandingCommittee with a recommendation to approve and forward them to the Judicial

Conference2 Judge Crow seconded the motion whichcarried by a vote of I I to I

C. Rule 32(d) (Sentencejland Judgment; Forfeiture Proceedings Before

Sentencing)

The Repohter summarized the few comments which had been received on the

proposed amendment to Rule 32, including a number of proposed changes from the

Department of Justice. Mr. Pauley noted the Department's changes focused on three

areas First the newer version of the rule would permit the forfeiture proceedings to begin

earlier in the process; second, the newer version of the amendment would remove the

requirement of a hearing; and third, the rule would require the judge to enter an order as

soon as practicable He explained that the newerversion tracked a yersion sent to

Congress by the Department.

Professor Saltzburg raised the question about the political reality of the

Department's proposal. Mr. Pauley responded that he was not sure what Congress would

do with the Department's proposed amendment

Judge Dowd noted that the question about forfeiture proceedings only arises if the

indictment raises the issue, the Ninth Circuit has ruled that if the forfeiture proceeding is

conducted separately it violates double jeopardy. Following brief discussion about

whether the proposed changes by the Department of Justice amounted to major changes,

Judge Crigler moved that the amendment, as changed, be forwarded to the Standing

Committee. Judge Davis seconded the motion, which carried by a vote of 11 to 0, with

Mr. Josefsberg abstaining. It was also suggested that the Committee Note include

reference to the fact that the final order mightinclude a modification of the court's

preliminary order and that the amendment would benefit the defense because counsel will

now know what procedures are to be used.

VI. CRIMINAL RULES CURRENTLY UNDER CONSIDERATION
BY ADVISORY COMMITTEE

A. Rule 11(d). Questioning Defendants re Prior Discussions with
Attorney for the Government
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The Reporter informed the Committee that Judge Sidney Fitzwater had suggested
that the Committee consider amending Rule 11(d), which currently requires the court as
part of the providency inquiry to ask whether the defendant has engaged in prior
discussions with an attorney for the government. Judge Fitzwater believes that the
question is often confusing to the defendant. The Reporter provided a brief overview of
the requirement, which was added in a 1974 amendment to Rule I in an attempt to insure

L that guilty pleas are voluntary.

Judge Jensen observed that the purpose of the requirement in Rule I I seemed to
serve a sound purpose. Other members expressed the same view.

There was no motion to amend Rule 11.

L B. Rule 24(a). Trial Jurors; Proposal re Voir Dire by Counsel

The Reporter and Judge Jensen reviewed the topic of possible amendments to Rule
24(a) regarding attorney participation. They noted that a similar proposal had been
considered by the Civ ii Rules Committee. that a considerable amount of material,
including relevant articles and survey materials, had been sent to the Committee members
They added that opposition had been expressed to any attempts to increase the level of
participation by attorneys or the parties Judge Crigler noted that there was strong
opposition from the judges in the Fourth Circuit.

Judge Jensen also noted that Judge Easterbrook had forwarded the results of hisU poll of Seventh Circuit judges; but Judge Jensen raised the questioned wvhether there
should also be some input from the practicing bar. Mr. Josefsberg agreed that non-judges
should be polled Judge Wilson pointed out that there was another important issue which
should be addressed, the perception ofjustice. He noted that people generally do not
believe that they are being treated fairly when they cannot take part. Judge Davis agreed
with that position but noted that many judges fear the slippery slope of counsel
participation. Judge Jensen added that he could not agree with the apparent competition
to reduce the time used to select a jury because picking a jury was much too important for
that.

Judge Crigler stated that in his experience all judges do permit some supplemental
questioning, a point to which Mr. Josefsberg responded that as with the amendments to
Rule 16, there was a need to promote consistency re questioning by counsel. Justice
Wathen observed that his state does not permit voir dire by counsel, but trial judges permit

U it anyway.

Judge Marovich provided additional comments about the background of attorney-
conducted voir dire and Professor Saltzburg stated that while he believes in participation
by counsel, he was generally not in favor of any amendment to Rule 24. He subsequently



April 1995 Minutes 8
Advisory Committee on Criminal Rules

moved that a draft amendment presented by the reporter be considered by the Committee.
Mr. Jackson seconded the motion. Following additional discussion on the draft arid
possible amendments to it, the Committee voted 9-2 to forward the amendment to the
Standing Committee with the recommendation that the amendment be published for public L
comment

C. Rule 26. Proposed Amendment to Require Notification to Defendant
of Right to Testify.

The Reporter informed the Committee that Mr. Robert Potter had written to the
Committee recommending that the Federal Rules of Criminal Procedure should be K
amended to require the trial court to advise the defendant of the right to testify'. Mr.
Potter noted that such an amendment would greatly reduce post-conviction attacks based
on the ground that the defendant was never told, by counsel or the court, of the right to K
testify at trial

Judge Jensen raised the practical question of host the trial court is supposed to K
learn whether or not a defendant has been advised of the right. And Judge Marovich
observed that it is normally assumed that the defendant is aware of his or her right to
testify. While Judge Wilsorwoted that he might start asking defendants if they are aware K
of the right, Judge Davis noted that doing so might unnecessarily infringe upon the
attorney-client relationship. Mr. Pauley added that the majority of the cases do not
support the proposed amendment. While such questioning by the court might be sound
practice, if it is started, how could it be determined that failure to give the advice was
harmless error. Justice Wathen believed that the proposal was illusory and Judge Doled
indicated that if the court believes that there may be a problem,, it may consult with the
defense counsel in the same way that counsel may be consulted about proposed
instructions where the defendant has not taken the stand. Mr. Josefsberg stated that he K
was not sure that there was a problem worthy of an amendment; he added that to inquire
into whether the defendant had received the advice would be very delicate vis a vis the
role of counsel, especially where the defendant wants to be untruthful.

There was no motion to amend the Rules.

D. Rule 35(c). Possible Amendment to Clarify the Term "Imposition of
Punishment." K

The Reporter indicated that in response to a recent decision from the Ninth
Circuit, United Slates v. Navarro-Espinosa, 30 F. 3d 1169 (9th Cir. 1994), a question had K
been raised whether the timing requirements in Rule 35(c) for correcting a sentence ran
from the date of the court's oral announcement of the sentence or from the formal entry of
the judgment. He noted that his review of the Committee's notes and correspondence had L
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LI failed to provide any definitive answer to what the Committee had intended. He added that
in any event, a specific amendment to Rule 4 of the Appellate Rules of Procedure

r provided that filing a notice of appeal does not divest the trial court ofjurisdiction to
L correct its sentence. Following brief additional discussion, it was decided that if any

amendment was to be made, it could be made during any subsequent global amendments
F11 of the rules.
L

E. Rule 58. Possible Amendment to Clarify Whether Forfeiture of
Collateral Amounts to' Conviction.

L Magistrate Judge Lowe had recommended that the Committee consider an
amendment to Rule 58 to clarify whether forfeiture of collateral amounted to a conviction.
Judge Crigler noted that the issue is not covered by Rule 58 and recommended that

L because the practice seems to vary, it might be better for now not to address the issue in
Rule 58 The Committee generally agreed with that view.

[VII. RULES AND PROJECTS PENDING BEFORE STANDING
COMMITTEE AND JUDICIAL CONFERENCE

'I A. Status Report on Local Rules Project; Compilation of Local Rules for
Criminal Cases

The Reporter indicated that Professor Coquillette was still working on the project
of compiling local rules dealing with criminal trials At this point no further action was
required by the Advisory Committee.

B. Status Report on Pending Crime Bill Amendments Affecting Rules of

Criminal Procedure.

Mr. Pauley and Mr. Rabiej provided a brief review of possible amendments
L, .; pending in Congress. None required action or attention by the Advisory Committee.

LI C. Status Report on Federal Rules of Evidence Pending in Congress.

Mr. Rabiej indicated that the Judicial Conference's proposed changes to Federal
Rules of Evidence 413-415 had been forwarded to Congress and that although there had
been some initial discussions with staffers about the proposals, no action had yet been
taken by Congress on the matter.

LI
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VIII. MISCELLANEOUS

A. Appointment of Liaisons to Advisory Committees. K
The Reporter indicated that the Committee had been contacted by members of the

American Bar Association that a formal liaison be recognized by the Committees. Mr '
McCabe noted that the matter had been considered by the Civil Rules Committee and that
it was not possible to formally appoint any liaisons to the Advisory Committees. Instead,
the Committee could informally treat certain persons as points of contact with a particular X
organization He indicated that a letter to that effect had been prepared.

L
B. Forums Conducted by Advisory Committees

The Reporter indicated that the Civil Rules Committee had conducted a successful
forum discussion on the Rules of Civil Procedure and questioned whether the Criminal
Rules Committee might be interested in a similar project The Committee members r
generally agreed that the matter was worth pursuing L

C. Comments SW Long Range Planning Report.

Finally, the Reporter reminded the Committee that any comments about the Long H
Range Planning Subcommittee's Report should be forwarded to Professor Baker.
Following brief discussion on the matter, there was a general consensus on the key points
raised in the report, especially those portions dealing with the respective roles of the E
Standing and Advisory Committees

IX. CONCLUDING REMARKS; DESIGNATION OF TIME AND
PLACE OF NEXT MEETING

The Committee was reminded that its next meeting would be held at the Equinox
Hotel in Manchester, Vermont on October 16th and 17th.

Respectfully submitted,

David A. Schlueter
Professor of Law
Reporter

L
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June 5, 1995

MEMORANDUM TO STANDING COMMITTEE

SUBJECT: Uniform Numbering System for Local Rules

Proposed amendments to the Federal Rules of Appellate, Bankruptcy, Civil, and
Criminal Procedure that take effect on December 1, 1995, will require all local rules
to "conform to any uniform numbering system prescribed by the Judicial Conference

C of the United States."

The Standing Committee considered the recommendation of the local rules
project to adopt a uniform numbering system based in large measure on the Federal
Rules of Civil Procedure at its meeting in June 1988. At its September 1988 session
the Judicial Conference was advised by the Standing Committee that as part of its
study of local rules it noted "there is no uniform numbering system for federal district
court local rules." Because of the inherent advantages of such a system the Conference
"approved and urged each district court to adopt a Uniform Numbering System for its
local rules, patterned upon the Federal Rules of Civil Procedure."

In April 1989, the final report of the local rules project was sent to each district
court, including a recommendation to adopt a uniform numbering system based on the

L. Federal Rules of Civil Procedure. A letter following up on the final report was sent
to circuit executives on July 20, 1989. Because not all courts adopted a uniform
numbering system, the former chair of the Standing Committee, Judge Robert E.
Keeton, wrote to all courts on August 25, 1992, reminding them of the Judicial
Conference's action and included an example of uniform numbering. (Copy is
attached.) Since then, the reporter Professor Daniel R. Coquillette and the local rules
project director Professor Mary P. Squiers, have monitored and assisted courts in
implementing the recommendations contained in the local rules project, including
adoption of a uniform numbering system.

Status of the Uniform Numbering System for Each Set of Rules

Civil - A model uniform numbering system was circulated to each court in

K r 1989. Since the Judicial Conference action in September 1988, a substantial

IL, ~ T~WflTJON OF $ERV~cEAK
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number of courts have revised their local rules dealing with procedures in civil
cases based on the model approved by and circulated by the Standing
Committee. L [

Appellate - A report on uniform numbering system for local appellate rules,
including a model numbering system, was circulated to the Chief Judges of the
courts of appeals in 1991 for comment.

Bankruptcy - As discussed in more detail in the Report of the Advisory
Committee on the Rules of Bankruptcy Procedure, the Bankruptcy Advisory
Committee has agreed, in general, on a uniform numbering system. The
advisory committee is refining that system and is expected to submit a model
to the Standing Committee at its next meeting.

Criminal - Professor Squiers has completed working on the uniform numbering
system for local criminal rules. It is included in her materials on the local rule
project sent under a separate mailing.

'a j

Implementation of Uniform Numbering Systems

The courts have had access to and experience with the model uniform
numbering system for civil cases since 1989 and appellate cases since 1991. A model
uniform numbering system for bankruptcy cases is being finalized by the Advisory
Committee on Bankruptcy Rules, while a model numbering system for criminal cases
is now before the committee for its consideration.

The numbering systems for all sets of rules will thus have been completed by
the Standing Committee's January 1996 meeting. At that time, the committee can
consider recommending to the Judicial Conference at its March 1996 session that it
prescribe uniform numbering systems for each set of rules based on the applicable
Federal Rules of Appellate, Bankruptcy, Civil, or Criminal Procedure in accordance
with the rules amendments that take effect on December 1, 1995. Meanwhile, copies K

Li
of the pertinent model uniform numbering systems will also have been circulated to
all courts.

John K. Rabiej

Attachment Li

,r
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TO: Chief Judges, United States District Courts

INFORMATION
COPIES TO: Chief Circuit Judges

Circuit Executives
Members of Circuit Councils
Members of Circuit Committees on District Plans

for Expense and-Delay Reduction (Established
Under 28 U.S.C. §474(a))

FROM: Robert E. Keeton

DATE: August 25, 1992

SUBJECT: Local Rule Renumbering; Integration of Civil Justice
Delay and Expense Reduction Plan

In September of 1988, the Judicial Conference of the
United States "urged each district court to adopt a Uniform
Numbering System for its local rules, patterned upon the Federal
Rules of Civil Procedure." Report of the Judicial Conference, 103
(Sept. 1988). Both the need for and the usefulness to the bar and
bench of uniform numbering of local rules have become more
compelling as district Expense and Delay Reduction Plans have been
or will be developed in response to the Civil Justice Reform Act
of 1990, 28 U.S.C. §§471 et sequitur.

The Judicial Conference assigned to the Standing
Committee on Rules of Practice and Procedure a responsibility for
overseeing the Local Rules Project and its work in aid of
implementation of the Uniform Numbering System.
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Memorandum 7
August 25, 1992
Page Two

Although the Committee on Rules of Practice and Procedure F
has an ongoing responsibility regarding recommendations to the
Judicial Conference, we are sensitive to the fact that we do not
have authority with respect to implementation of the Judicial L
Conference Resolution or with respect to oversight of Expense and
Delay Reduction Plans of the various districts. Rather, we
understand that authority to be partly in the Circuit Councils,
partly in the Circuit Chief Judges and Circuit Committees as
provided in the Act of 1990, and partly in the Judicial Conference
Committee to which the Conference has delegated responsibility
under the 1990 Act -- that is,, the Committee on Court B
Administration and Case Management, chaired by Judge Robert Parker,
with whom I have conferred and to whom I am sending a copy of this
memorandum. For information, I have atrtached a memorandum
summarizing the statutory provisionslji which all these different
assignments of responsibility for oversightt, of local rules are
rooted. Also included is the Judicial Conference Resolution on
uniform numbering of local rules., L

The Committee on Rules of Practice, and Procedure is
acutely conscious of how much time and effort of judges, staff, D
and members of the bar in each district are required for full
compliance with the Judicial Conference Resolution regarding
uniform numbering, and of the added burden incident to keying
provisions of Expense and Delay Reduction Plans to the uniform
numbering system. We have asked our Reporter, Dean Coquillette,
and our Consultant, Professor Mary Squiers, to examine some of the
draft Plans now under consideration and to confer with district L
representatives about keying them into the uniform numbering
system. They have prepared a new outline of the Uniform Numbering
System that incorporates recommendations about ways of designating 7
rules adopted as parts of a district Expense and Delay Reduction
Plan. Their new outline and a memorandum from Professor Squiers
on this subject are being sent to you along with this memorandum.

I request your help in achieving the Judicial Conference
goal of Uniform Numbering. If Dean Coquillette, Professor Squiers
or I can be helpful in any way to you or to any group in your
district that is working on this matter, we would welcome a letter
or call from you.

L
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TO Hon. Robert E. Keeton UNKROPTCY RULES

FROM: Mary P. Squiers

RE: An Example of a Proposed Numbering System
for Local Rules, Including a Civil Justice
Delay and Expense Reduction Plan

DATE: August 19, 1992

What follows is an example of a proposed numbering system for local
rules which incorporates a Civil Justice Delay and Expense Reduction Plan. This
example is intended to assist the districts as they begin to renumber their local
rules in compliance with the recommendation of the Judicial Conference. S e e
Report of the Judicial Conference (September, 1988) 103.

Because the existing rules and plans in the ninety-four districts vary in
great detail, both in subject matter and format, it is difficult to provide guidance
relying on one district's rules which may be helpful to many districts.
Accordingly, I chose to renumber a "fictitious" district court's local rules and
Plan. The directives in this district are based on a composite of many district
courts' rules and Plans. For instance, the numbering is based on several districts'
current numbering systems; the chapter format is based on others'. Lastly, the
actual titles of rules are taken from many of the jurisdictions' local rules. I also
incorporated several different Delay and Expense Reduction Plans into these
rules. The list of rules in this fictitious court is quite lengthy. I did not attempt to
reduce the number of rules since I wanted to cover the subject matter of as many
courts' rules as possible. I do not, suggest, however, that courts do or should have
such a lengthy listing of rules.

This memorandum consists of three sections: 1. Proposed Numbering; 2.
Renumbered Local Rules; and, 3. Alphabetical List of Local Rule Topics. I believe
the first section setting forth the proposed numbering is quite easy to follow. The
rules of the fictitious jurisdiction are listed down the left side of the page. The
proposed numbering, in compliance with the recommendation of the Local Rules
Project and the Judicial Conference, is on the right side of the page. The second
part of the document actually sorts the local rules in this fictitious jurisdiction as
they would appear after the renumbering. The new numbers are listed down the
left side of the page in order. On the right side of the page are the titles of the
rules with the old numbers in parentheses. The third part is simply an
alphabetical list of the local rule topics used by the fictitious jurisdiction. To the
left of each of the topics is a reference to the cognate local rule.



Numbering of the Local Rules Page 2
of a Fictitious Jurisdiction

Part 1. Proposed Numbering

Proposed Numbering

Chapter I-General Rules

100. Title-Effective Date of These Rules-Compliance and
Construction.X
100-1. Title. LRL.I
100-2. Scope. LR1.1
100-3. Sanctions and Penalties for Noncompliance. LRI.3
100-4. Definitions. LR1.1
100-5. Effective Date; Transitional Provision. LR1.1 I

101. Sessions of the Court.
101-1. Regular Sessions. LR77.4 K

102. Divisions of the Court.
102-1. Number of Divisions. LR3.2
102-2. Transfer of Civil Actions. LR3.2

110. Attorneys-Admission to Practice-Standards of
Conduct-Duties.
110-1. Admission to the Bar. LR83.5 L
110-2. Standards of Professional Conduct. LR83.5
110-3. Student Practice. LR83.5
110-4. Appearance, Substitution, and Withdrawal. LR83.5
110-5. Discipline. LR83.6 L

120. Court Library.
120-1.- Use of the Library. LR77.6 Fi|

121. Court Reporters.
121-1. Fee Schedule. LR80.1 F

122. Money in the Custody of the Clerk.
122-1. Receipt and Deposit of Registry Funds. LR67.2
122-2. Investment of Registry Funds. LR67.2 Li
122-3. Disbursement of Registry Funds. LR67.3

130. Format of Pleadings and Other Papers-Filing of Papers.
130-1. Form; Legibility LR5.1
130-2. Filing by Clerk-Nonconforming Documents Deleted

Rejected. 7
131. Time Periods.

131-1. Computation of Time. LR6,1
131-2. Extensions of Time by Clerk. LR6.2

I
I
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of a Fictitious Jurisdiction

Proposed Numbering

132. Clerk of the District Court.
132-1. Location and Hours. LR77.1
132-2. Custody and Withdrawal of Files. LR79.1
132-3. Custody and Disposition of Exhibits LR79.1

L. 132-4. Orders Grantable by Clerk. LR77.2

140. Publicity.
140-1. Photography and Broadcasting. LR83.4

145. Security in the Courthouse.
145-1. Weapons Not Permitted. LR83.4

7 Chapter II-Civil Rules

200. Institution of Civil Proceedings.
200-1. Identification of Counsel. LR 11.1
200-2. Caption and Title. LR10.1200-3. Jury Demand. LR38.1
200-4. Class Actions. LR23.1

A. Complaint.
B. Class Certification.
C Restrictions Regarding Communications withActual or Potential Class Members.

;L 200-5. Three-Judge Court. LR9.2
200-6. Claim of Unconstitutionality. LR24.1
200-7. Social Security Cases. LR9.I

L 205. Differentiated Case Managementl
205-1. Purpose and Authority. LR16.2CJ orr~ LR40. ICJL 205-2. Definitions. LR16.2CJ
205-3. Date of DCM Application. LR1.1CJ
205-4. Conflicts with Other Rules. LR1.lCJL 205-5. Tracks and Evaluation of Cases. LR16.2CJ205-6. Case Information Statement. LR16.2CJ
205-7. Track Assignment and Case Management

Conference. LR16.2CJ
205-8. Status Hearing and Final Pretrial

Conference. LR16.2CJ
205.9. Alternative Dispute Resolution. LR16.2CJ

F 1 Some jurisdictions may provide for assignment of a trial date at a pretrialhearing or in a pretrial order so that placing this rule under Federal Rule 16 isappropriate. Others may prefer that such a local directive be placed underr Federal Rule 40 on assignment of cases for trial. This decision is left to theL individual districts to better conform to local practice. Most of the provisions ofLocal Rule 205, then, can be placed in one of two places; Local Rule 205-1 isr- illustrative. See also Local Rules 206 and 255.
L
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Proposed Numbering

206. Early, Firm Trial Dates2

206-1. Presumptive Trial Date. LR16.3CJ or
LR40.2CJ

206-2. Firm Trial Date for Track "A" Cases. LRi6.3 CJ
206-3. Firm Trial Date for Track "B" and "C". LR16.3CJ
206-4. Continuances After Firm Trial Date is Set. LR16.3CJ
206-5. Parties Informed of Case Status. LR16.3CJ

210. Service of Pleadings and Other Papers.
210-1. Service by Mail. LR4.1
210-2. Proof of Service. LR5.2
210-3. Filing with the Court. LR5.1 LJ

215. Motion Practice. 3

215-1. Motions; to Whom Made. LR7.1 Li
215-2. Notice and Supporting Papers. LR7.1
215-3. Opposition and Reply. LR7.1
215-4. Briefs and Memoranda. LR7.1

A. When Required.
B. Form of Briefs, Memoranda, and Appendices.
C Contents of Briefs.
D. Contents of Appendices. KE. Number of Papers.

215-5. Nonconforming Papers Rejected. Deleted 7
215-6. Filing. LR7.1
215-7. Affidavits. LR7.1
215-8. Temporary Restraining Orders. LR65.2
215-9. Preliminary Injunctions. LR65.1 ti

215-10. Continuances and Withdrawal of Motions. LR7.1
215-11. Extensions, Enlargements, or Shortening of

Time. LR7.1 ti

215-12. Submission of Orders to a Judge. LR7.1 L

220. Prejudgment Remedies.
220-1. Receivers. LR66.1

225. Discovery Filing and Service Practice.
225-1. Filing. LR5.5
225-2. Service. LR5.5

2 The provisions of Local Rule 206 can be placed in one of two places, either LI
under Federal Rule 16 or 40, depending upon the preference of the district court.See also Local Rules 205 and 255. 7
3 If these rules refer to specific motions such as those pursuant to Rules 12 or 56,
one of two options can be exercised. A notation can be made at the other rule
locations, such as at LR56.1 referring the reader to LR7, or there can be multiple K
local rules on the subject of motions: one for motions generally at LR7 and rules
relating to such specific motions at LR12 and LR56.

Li
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Proposed Numbering

230. Discovery.
230-1. Form of Certain Discovery Documents. LR26.1
230-2. Interrogatories. LR33.1
230-3. Requests for Production. LR34.1
230-4. Requests for Admission. LR36.1
230-5. Depositions. LR30.1

7 A. Who May Attend Depositions.L, B. Videotape Depositions.
230-6. Physical and Mental Examination. LR35.1
230-7. Form of Discovery Motions. LR37.2
230-8. Informal Conference to Settle) Discovery

Disputes.. LR37.1
230-9. Preliminary Discovery. LR26.2CJ

235. Pretrial and Setting for Trial.
235-1. Status Conference. LR16.1
235-2. Status Conference Order. LR16.1
235-3. Pretrial Conference. LR16.1
235-4. Pretrial Conference Statement. LR16.1
235-5-. Pretrial Order. LR16. 1
235-6. Objections to Proposed Testimony and Exhibits LR16.1L 235-7. Dismissal for Lack of Prosecution. LR41.1

240. Settlement.
L 240-1. Settlement Conference. LR16.4

245. Jury
L 245-1. Six-Person Juries. Delete

245-2. Voir Dire. LR47.1
__ 245-3. Proposed Instructions. LR51.1

245-4. Objections to Proposed Instructions. LR51.1L 245-5. Assessment of Jury Costs. LR54.2

250. Exhibits.
250-1. Use of Exhibits. LR39.3

255. Trial Date.4

K 255-1. Continuance of Trial Date. LR16.5 or
LR40.3

260. Conduct in the Courtroom.
260-1. Courtroom Decorum. LR83.3
260-2. Examination of Witnesses. LR43.1
260-3. Communication with Jurors. LR47.2

4 The provisions of Local Rule 255 can be placed in one of two places, either
under Federal Rule 16 or 40, depending upon the preference of the district court.
See also Local Rules 205 and 206.
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Proposed Numbering

265. Judgment.
265-1. Form of Judgment. LR58.1 Li

270. Taxation of Costs. 7
270-1. Procedure for Taxing Costs. LR54.1

275. Attorneys' Fees.
275-1. Procedure for Determining Attorneys' Fees. LR54.3

280. Executions.
280-1. Procedure for Execution. LR58.2

285. Petitions to Stay Execution of State Court Judgments.
285-1. Procedure to Stay Execution of State CourtJudgments. LR62.1

290. Bonds and Sureties. 
i290-1. When Required. LR65.1.1 1290-2. Qualifications of Surety. LR65.1.1 IU290-3. Removal Bond. Delete

290-4. Examination of Sureties. LR65.1.1 7290-5. Supersedeas Bonds. LR62.2 L

Chapter Ill-Magistrate Judges L
300. Duties of Magistrate Judges.

300-1. General Duties of Magistrate Judges. LR72.1 L
310. Assignment of Duties to Magistrate Judges.

310-1. Assignment of Duties to Magistrate Judges. LR72.1
320. Review of Magistrate Judges' Determinations.

320-1. Procedure for Review. LR74.1

330. Chief Magistrate Judge.
330-1. Selection of Chief Magistrate Judge. LR72.1
330-2. Duties of Chief Magistrate Judge. LR72.1 K

340. Trials of Civil Cases Upon Consent of the Parties.
340-1. Procedure for Obtaining Consent. LR73.1
340-2. Effect of Magistrate Judge's Result. LR73.1

350. Prisoner Petitions.
350-1. Responsibilities of Magistrate Judges. LR72.1 K

Li

Chapter IV-Alternative Dispute Resolution. f
400. General Provisions.

400-1. General Provisions. LR16.6CJ

LJ
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Proposed Numbering

405. Mandatory Arbitration.
405-1. Actions Subject to Mandatory Arbitration. LRI6.7CJ
405-2. Procedure for Referral to Arbitration. LRI6.7CJ
405-3. Selection and Compensation of Arbitrators. LRI6.7CJ
405-4. Award and Judgment. LR16.7CJ
405-5. Trial De Novo. LR16.7CJ

410. Voluntary Arbitration.
410-1. General Provisions. LR16.8CJ

415. Early Neutral Evaluation.
415-1. General Provisiojis. LR16.9CJ

420. Mediation
420-1. General Provisions. LR16.10CJ

425. Summary Jury Trial
425-1. General Provisions. LR16.11CJ

430. Summary Bench Trial
430-1. General Provisions. LR16.12CJ

435. Other ADR Procedures
435-1. General Provisions. LR16.13CJ

440. Civil Justice Delay and Expense Reduction LR83.7CJ
Plan. [The last local rule for the district
consists of a table of cross references for each
of the directives in the Plan to its local rule
number. 5 ]

Part 2. Renumbered Local Rules

LR1.1 Title.(100-1)
LR1.1 Scope of Local Rules. (100-2)
LRI.1 Definitions. (100-4)
LR1.1 Effective Date; Transitional Provisions. (100-5)
LRl.lCJ Date of Differentiated Case Management (DCM) Application. (205-3)
LRl.lCJ Conflicts of DCM with Other Rules. (205-4)

LR1.3 Sanctions and Penalties for Noncompliance. (100-3)

5 An alternative that a district may wish to consider is to omit "CJ' from all rules
but include as an Appendix to the local rules of the district two tables of cross-
references-one organized in the sequence of the Plan and showing
corresponding local rule numbers, and the other organized in the sequence of the
local rules and showing corresponding sections of the Plan.
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LR3.2 Number of Divisions. (102-1)
LR3.2 Transfer of Civil Actions Among Divisions. (102-2)

LR4.1 Service by Mail. (210-1)

LR5.1 Filing with the Court. (210-3)
LR5.1 Form; Legibility of Pleadings and Other Papers. (130-1)
Deleted Filing by Clerk-Nonconforming Documents Rejected. (130-2)

LR5.2 Proof of Service. (210-2) 7
LR5.5 Discovery; Filing. (225-1) -
LR5.5 Discovery; Service. (225-2) l

LR6.1 Computation of Time Periods. (131-1)

LR6.2 Extensions of Time by Clerk. (131-2) [
LR7.1 Motions; to Whom Made. (215-1)
LR7.1 Motions; Notice and Supporting Papers. (215-2)
LR7.1 Motions; Opposition and Reply. (215-3)
LR7.1 Motions; Briefs and Memoranda. (215-4)

A. When Required.
B. Form of Briefs, Memoranda, and Appendices. L,
C Contents of Briefs.
D. Contents of Appendices.
E. Number of Papers.

Deleted Motions; Nonconforming Papers Rejected. (2155)
LR7.1 Motions; Filing. (215-6)
LR7.1 Motions; Affidavits. (215-7)
LR7.1 Motions; Continuances and Withdrawal. (215-10)
LR7.1 Motions; Extensions, Enlargements, or Shortening of Time. (215-11)
LR7.1 Submission of Orders to a Judge. (215-12) [
LR9.1 Social Security Cases. (200-7)

LR9.2 Three-Judge Court. (200-5) [
LRIO.1 Pleadings: Caption and Title. (200-2)

LR11.1 Identification of Counsel. (200-1) L
LR16.1 Pretrial Status Conference. (235-1)
LR16.1 Pretrial Status Conference Order. (235-2) [7
LR16.1 Pretrial Conference. (235-3)
LR16.1 Pretrial Conference Statement. (235-4)
LR16.1 Pretrial Order. (235-5)
LR16.1 Pretrial Objections to Proposed Testimony and Exhibits. (235-6)

LR16.2CJ Differentiated Case Management (DCM); Purpose and Authority.(205-1) [l
LR16.2CJ DCM; Definitions. (205-2)
LR16.2CJ DCM; Tracks and Evaluation of Cases. (205-5)
LR16.2CJ DCM; Case Information Statement. (205-6)
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LR16.2CJ DCM; Track Assignment and Case Management Conference. (205-7)
LR16.2CJ DCM; Status Hearing and Final Pretrial Conferencc. (205-8)
LR16.2CJ DCM; Alternative Dispute Resolution. (205.9)

LR16.3CJ Trial Date; Presumptive. (206-1)
LR16.3CJ Trial Date; Firm for Track "A" Cases. (206-2)

L LR16.3CJ Trial Date; Firm for Track "B" and "C". (206-3)
LR16.3CJ Trial Date ; Continuances After Date is Set. (206-4)
LR16.3CJ Trial Date; Parties Informed of Case Status. (206-5)

LR16.4 Settlement Conference. (240-1)

LR16.5 Continuance of Trial Date. (255-1)

LR16.6CJ Alternative Dispute Resolution (ADR) General Provisions. (400-1)

LR16.7CJ Arbitration; Actions Subject to Mandatory Arbitration. (405-1)
LR16.7CJ Arbitration; Procedure for Referral to Mandatory Arbitration. (405-2)
LR16.7CJ Arbitration; Selection and Compensation of Arbitrators. (405-3)
LR16.7CJ Arbitration; Award and Judgment. (405-4)
LR16.7CJ Arbitration; Trial De Novo. (405-5)

LR16.8CJ Arbitration; General Provisions for Voluntary Arbitration.' (410-1)

LR16.9CJ Early Neutral Evaluation; General Provisions. (415-1)

L LR16.10CJ Mediation; General Provisions. (420-1)

r LR16.l1CJ Summary Jury Trial; General Provisions. (425-1)

L LR16.12CJ Summary Bench Trial; General Provisions. (430-1)

LR16.13CJ Other ADR Procedures. (435-1)

LR23.1 Class Actions. (200-4)
A. Complaint.
B. Class Certification.
C Restrictions Regarding Communications with Actual or Potential

Class Members.

LR24.1 Claim of Unconstitutionality. (200-6)

LR26.1 Discovery Documents; Form. (230-1)

LR26.2CJ Discovery; Preliminary. (230-9)

LR30.1 Depositions. (230-5)
A. Who May Attend Depositions.
B. Videotape Depositions.

LR33.1 Interrogatories. (230-2)

LR34.1 Requests for Production. (230-3)

L.
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LR35.1 Physical and Mental Examination. (230-6)

LR36.1 Requests for Admission. (230-4) E

LR37.1 Conference to Settle Discovery Disputes. (230-8)
LR37.2 Discovery Motions; Form. (230-7) K
LR38.1 Jury Demand. (200-3)

Delete Six-Pe~rson Juries. (245-1) K
LR39.3 Use of Exhibits. (250-1)

LR4 1.1 Dismissal for Lack of Prosecution. (235-7) Li
LR43.1 Examination of Witnesses. (260-2) 7
LR47.1 Jury; Voir Dire. (245-2)
LR47.2 Jury; Communication with Jurors. (260-3)

LR51.1 Jury Instructions, Proposed. (245-3) Li
LR51.1 Jury Instructions; Objections. (245-4)

LR54.1 Taxation of Costs; Procedure. (270-1)

LR54.2 Jury Costs. (245-5) 7
LR54.3 Attorneys' Fees. (275-1)

LR58.1 Judgment; Form. (265-1) t

LR58.2 Execution. (280-1)

LR62.1 Stays of Execution of State Court Judgments. (285-1) Li

LR62.2 Supersedeas Bonds. (290-5) f
LR65.1 Preliminary Injunctions. (215-9)

LR65.1.1 Bonds and Sureties; When Required. (290-1) l
LR65.1.1 Bonds and Sureties; Qualifications of Surety. (290-2)
Delete Bonds and Sureties; Removal Bond. (290-3)
LR65.1.1 Bonds and Sureties; Examination of Sureties. (290-4) K

L.LR65.2 Temporary Restraining Orders. (215-8)

LR66.1 Receivers. (220-1)

LR67.2 Receipt and Deposit of Registry Funds. (122-1)
LR67.2 Investment of Registry Funds. (122-2) 7
LR67.3 Disbursement of Registry Funds. (122-3)

LR72.1 Magistrate Judges' Duties. (300-1) L
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LR72.1 Magistrate Judges; Assignment of Duties. (310-1)
LR72.1 Magistrate Judges; Selection of Chief Magistrate Judge. (330-1)
LR72.1 Magistrate Judges; Duties of Chief Magistrate Judge. (330-2)
LR72.1 Magistrate Judges; Responsibilities. (350-1)

LR73.1 Magistrate Judges; Procedure for Obtaining Consent to Trial. (340-1)
LR73.1 Magistrate Judges; Effect of Magistrate Judge's Result. (340-2)

LR74.1 Magistrate Judges; Procedure for Review. (320-1)

LR77.1 Clerk's Office; Location and Hours. (132-1)

LR77.2 Orders Grantable by Clerk. (132-4)

LR77.4 Sessions of the Court. (101-1)

LR77.6 Library. (120-1)

LR79.1 Files; Custody and Withdrawal. (132-2)
LR79.1 Exhibits; Custody and Disposition. (132-3)

LR80.1 Court Reporters; Fee Schedule. (121-1)

LR83.3 Courtroom Decorum. (260-1)

LR83.4 Weapons Not Permitted. (145-1)
LR83.4 Photography and Broadcasting. (140-1)

LR83.5 Attorneys; Admission to the Bar. (110-1)
LR83.5 Attorneys; Standards of Professional Conduct. (110-2)
LR83.5 Attorneys; Student Practice. (110-3)
LR83.5 Attorneys; Appearance, Substitution, and Withdrawal. (110-4)

LR83.6 Attorney Discipline. (110-5)

LR83.7CJ Civil Justice Delay and Expense Reduction Plan. [The last local rule for
the district consists of a table of cross references for each of the dircC-ives in
the Plan to its local rule number.] (440)

Part 3. Alphabetical List of Local Rule Topics

LR16. Alternative Dispute Resolution (ADR); General Provisions.
LR 16. ADR; Other Procedures.
LR16. Arbitration; Actions Subject to Mandatory Arbitration.
LR16. Arbitration; Award and Judgment.
LR16. Arbitration; General Provisions for Voluntary Arbitration.
LR 16. Arbitration; Procedure for Referral to Mandatory Arbitration.
LR 16. Arbitration; Selection and Compensation of Arbitrators.
LR 16. Arbitration; Trial De Novo.
LR83. Attorney Discipline.
LR83. Attorneys; Admission to the Bar.
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LR83. Attorneys; Appearance, Substitution, and Withdrawal.
LR83. Attorneys; Standards of Professional Conduct.
LR83. Attorneys; Student Practice. E
LR54. Attorneys' Fees. Li

LR65.1. Bonds and Sureties; Examination of Sureties. E
LR65. 1. Bonds and Sureties; Qualifications of Surety.
Delete Bonds and Sureties; Removal Bond.
LR65.1. Bonds and Sureties; When Required. r7

LR83. Civil Justice Delay and Expense Reduction Plan. [The last local rule for L
the district consists of a table of cross references for each of the
directives in the Plan to its, local rule number.]

LR24. Claim of Unconstitutionality. L
LR23. Class Actions.

A. Complaint.
B. Class Certification.
C Restrictions Regarding Communications with Actual or Potential

Class Members.
LR77. Clerk's Office; Location and Hours. C
LR37. Conference to Settle Discovery Disputes.
LR1. Conflicts of DCM with Other Rules.
LR16. Continuance of Trial Date.
LR80. Court Reporters; Fee Schedule. L
LR83. Courtroom Decorum.

LR1. Definitions. ,
LR30. Depositions.

A. Who May Attend Depositions.
B. Videotape Depositions.

LR16. Differentiated Case Management (DCM); Alternative Dispute L
Resolution.

LR 1. DCM; 'Application; Dates.
LR16. DCM; Case Information Statement. l
LR16. DCM; Definitions.
LR16. DCM; Purpose and- Authority.
LRl6. DCM; Status Hearing and Final Pretrial Conference.,
LR16. DCM; Track Assignment and Case Management Conference.
LR16. DCM; Tracks and Evaluation of Cases.
LR26. Discovery Documents; Form.
LR5. Discovery; Filing. Li
LR26. Discovery; Preliminary.
LR5. Discovery; Service. ,
LR37. Discovery Motions; Form.
LR41. Dismissal for Lack of Prosecution.
LR3. Divisions; Number.

LR16. Early Neutral Evaluation; General Provisions.
LR1. Effective Date; Transitional Provisions.
LR43. Examination of Witnesses.
LR58. Execution. b
LR79. Exhibits; Custody and Disposition.

LR79. Files; Custody and Withdrawal.
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Deleted Filing by Clerk; Nonconforming Documents Rejected.
LR5. Filing with the Court.
LR5. Form; Legibility of Pleadings and Other Papers.

LR11. Identification of Counsel.
LR33. Interrogatories.

LR58. Judgment; Form.
LR47. Jury;, Communication with Jurors.
LR54. Jury Costs.
LR38. Jury Demand.
LR51. Jury Instructions; Objections.
LR51. Jury Instructions; Proposed.
LR47. Jury; Voir Dire.

LR77. Library.

LR72. Magistrate Judges; Assignment of Duties.
LR72. Magistrate Judges; Duties.
LR72. Magistrate Judges; Duties of Chief Magistrate Judge.
LR73. Magistrate Judges; Effect of Magistrate Judge's Result.
LR73. Magistrate Judges; Procedure for Obtaining Consent to Trial.
LR74. Magistrate Judges; Procedure for Review.
LR72. Magistrate Judges; Responsibilities.
LR72. Magistrate Judges; Selection of Chief Magistrate Judge.
LR16. Mediation; General Provisions.
LR7. Motions; Affidavits.
LR7. Motions; Briefs and Memoranda.

A. When Required.
B. Form of Briefs, Memoranda, and Appendices.
C Contents of Briefs.
D. Contents of Appendices.
E. Number of Papers.

LR7. Motions; Continuances and Withdrawal.
LR7. Motions; Extensions, Enlargements, or Shortening of Time.
LR7. Motions; Filing.
Deleted Motions; Nonconforming Papers Rejected.
LR7. Motions; Notice and Supporting Papers.
LR7. Motions; Opposition and Reply.
LR7. Motions; to Whom Made.

LR7. Orders; Submission of Orders to a Judge.
LR77. Orders Grantable by Clerk.

LR83. Photography and Broadcasting.
LR35. Physical and Mental Examination.
LR1O. Pleadings; Caption and Title.
LR65. Preliminary Injunctions.
LR16. Pretrial Conference.
LR 16. Pretrial Conference Statement.
LR 16. Pretrial Objections to Proposed Testimony and Exhibits.
LR 16. Pretrial Order.
LR16. Pretrial Status Conference.
LR16. Pretrial Status Conference Order.
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LR5. Proof of Service.

LR66. Receivers. 7LR67. Registry Funds; Disbursement.
LR67. Registry Funds; Investment.
LR67. Registry Funds; Receipt and Deposit.LR36. Requests for Admission.
LR34. Requests for Production.

LR1. Sanctions and Penalties for Noncompliance.,/,LR 1. Scope of Local Rules.
LR4. Service by Mail.
LR77. Sessions of the Court. 'LR 16. Settlement Conference.
Delete Six-Person Juries.
LR9. Social Security Cases. l i
LR62. Stays of Execution of State Court Judgments.LR 16. Summary Bench Trial; General Provisions.LR16. Summary Jury Trial; General Provisions.LR62. Supersedeas Bonds. [
LR54. Taxation of Costs; Procedure.
LR65. Temporary Restraining Orders.LR9. Three-Judge Court. 

LjLR6. Time; Computation of Time Periods.
LR6. Time; Extensions of Time by Clerk.
LR1. Title.
LR3. Transfer of Civil Actions Among Divisions.LR16. Trial Date; Continuances After Date is Set.LR16. Trial Date; Firm for Track "A" Cases.LR16. Trial Date; Firm for Track "B" and "C".LR16. Trial Date; Parties Informed of Case Status.LR16. Trial Date; Presumptive. [
LR39. Use of Exhibits.

LR83. Weapons Not Permitted.

L

7

Li

L



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
,. WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER June 2, 1995 CHAIRS OF ADVISORY COMMITTEES
CHAIR JAMES K. LOGAN

L- ~~~~~~~~~~~~~~~~~~~~~~~APPELLATE RULES
PETER G. McCABE

SECRETARY PAUL MANNES

BANKRUPTCY RULES

PATRICK E. HIGGINBOTHAM
CIVIL RULES

TO: Committee on Rules of Practice D. LOWELL JENSEN

and Procedure (Standing Committee) CRIMINAL RULES

RALPH K. WINTER, JR.
E EVIDENCE RULES

Dear Colleagues:

The Advisory Committee brings four items requiring action of
the Standing Committee. Please refer to the relevant portions of
the Minutes of the Advisory Committee meeting for greater detail
regarding each item. The first is a recommendation for
transmission to the Judicial Conference. The other three are
recommendations of rules to be published for comment.

l7 Rule 5(e) (see Minutes pp.6-8)

We recommend forwarding to the Judicial Conference the
attached proposed changes to 5(e) with committee note. A draft
amendment of Rule 5(e) was published for comment on September 1,
1994. The Committee agreed to the changes to the published draft
at its October 1994 and April 1995 meetings and those changes are

V : reflected in the draft now before you.

Rule 26(c) (see Minutes pp. 9-10)

L ~~We recommend for publication proposed changes to Rule 26(c).
The Judicial Conference at its March 1995 meeting returned to ther Standing Committee for further consideration the amendments to RuleL 26 recommended by the rules committees. Judge Stotler referred the
matter to the Advisory Committee, which considered the rule and the
conference action at its meeting in New York in April. The
Advisory Committee decided to request that the Standing Committee
publish for comment the proposed amended rule as submitted to the
Judicial Conference.

The Judicial Conference voted to delete the words "on
stipulation of the parties" from the rule and later voted to return

7 the proposal for further consideration, but did not formally
L disclose its reasons. Press accounts and statements of Conference

members expressed concern that the proposed rule would change
existing practice by allowing entry of protective orders without a

L
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showing of good cause; that it would tie the hands of trial judges
reluctant to accept agreed orders. Several special interest groups
launched a campaign with the Conference over the weekend before its
meeting, supported by an editorial comment in the New York Times'
Saturday edition. These groups criticized the decision not toEL submit the proposal for a second round of public comment given the
addition after the first comment period of the "on stipulation"
language. Several members of the Conference also expressed aEl similar concern. Apparently other provisions in the proposal,
including the explicit provision for intervention by non-parties,
were not discussed.

L The amended rule recommended by the Advisory, Committee and
returned by the Judicial Conference was a delicate balance of
privacy and public interest specifically, and the private and
public character of civil litigation in general. The Advisory
Committee was persuaded that the rule should contain an explicit
statement that the proposed change's in Rule 26 were not intended to

L end the practical and significant role of agreed orders as a
necessary balance to the provisions for intervention and expansion
of the'definition of the public interest. The explicit statement
in the rule did not inhibit any judge from insisting upon a showing
of good cause beyond the stipulation. In the Advisory Committee's
view, it is not the case that the language would change presentEl practice. Indeed, the Manual for Complex Litigation has
recognized use of agreed protective orders for years.

Deleting the language regarding stipulations creates a recordEl lending support to an argument that the rule would now require a
trial judge to conduct a hearing to determine the "public interest"
despite the fact that no litigant before the court wishes toL contest the matter. This role of judicial ombudsman would be
required by the bill introduced by Senator Kohl, legislation the
Advisory Committee has not supported. The Advisory Committee was

7 originally persuaded that clearly stated generous rights of
L intervention would achieve the desired goal of identifying

protective orders that are not in the public interest with the
benefit of adversary development of the issues. Relatedly, the
Advisory Committee was persuaded that this broad gauged hostility
toward protective orders fails to grasp their range of use and
instead focuses on product liability claims. The reality, based on
empirical study of the Federal Judicial Center conducted at the
request of the Advisory Committee, is that protective orders are
-entered in civil rights cases over products cases by a two to one
margin. This is not to quarrel with the action of the Judicial

L Conference. It is rather to explain, with all deference, why the
Advisory Committee saw the proposed rule language as a closely
laced and interrelated set of interest reconciliations.
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The Advisory Committee accepts with due deference the
decision by the Judicial Conference to delete the language
regarding stipulations. Whatever its purpose, and regardless of
its wisdom, the Conference's decision undid the compromise of the
Advisory Committee, and the Committee is not prepared to recommend
adoption of Rule 26 in the form returned to it by the Judicial
Conference. At the same time, because an asserted absence of an
opportunity for public comment regarding the stipulation language
was at least one of the substantial concerns expressed by the
Judicial Conference, we are also persuaded that the best course is
to provide for this public comment. First, this is the only direct
cure for this concern. Second, to fully meet the Conference

L request to consider the rule again, we did not want to end the
effort to improve Rule 26 without full exploration of other ways to
achieve a balanced and nuanced response to the problems ofL protective orders.

I explained the recommendation of the Advisory Committee in a
recent letter to Chief Judge Merritt, Chair of the Executive
Committee of the Judicial Conference. A copy is attached.

E Rule 9(h) (see Minutes pp. 8 & 9)

We recommend for publication revised 9(h) with committee note
: ~attached.

Rule 47(a) (see Minutes pp. 10-16)

7 We recommend for publication the draft of 47 (a) with committee
LJ note. We discussed this rule change at the last meeting of the

Standing Committee. The discussion was limited, however, by time
constraints and the decision that any change in the civil rule

L should proceed in tandem with any proposed change in the criminal
rules, a decision I supported. The proposed rule also contains
changes made by the Advisory Committee at its April 1995 meeting.

Li Despite the fact that a majority of the district judges in the
United States follow a practice the proposed rule would require, it
is opposed by many district judges. There are two words of caution

L about both the measure of opposition by judges and its present
relevance. Much of the correspondence directed to me was solicited
by a few judges opposed to any change in the rules. Many of these

L early letters expressed opposition despite the fact that the judges
L did not know what was proposed. At the same time, many judges

expressed thoughtful and considered views in opposition to the
rule. While it seems plain that many judges oppose any change, the

L majority have not been heard from.

7
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The second caution is that in conscientious efforts to solicit
the views of judges, we have given many judges an opportunity to
comment before publication, an opportunity not given to the bar and
academic community. The criticism of the adequacy of voir dire now
being conducted in civil cases from the lawyer members of the
Advisory Committee, including representatives of the American
College of Trial Lawyers and the Litigation Section of the American
Bar Association, was direct and strong. The decision whether to

7 publish for comment should consider this possible unfairness in
Li access to the system, an inequality in access that none of us

intended.

Both the Civil and Criminal Rules Committees by overwhelming
votes have concluded that the recommended change is required in the
interest of justice. Publication will allow full opportunity toK hear the range of views.- For example, some of the judges expressed
a preference for questionnaires over oral interrogation of
venirepersons. Others expressed concern over the extensive probing

7 in many questionnaires. The comment period will allow exploration
L. of these issues. In short, the Advisory Committee does not see

publication as an event that might polarize the bench and bar. To
the contrary, the Advisory Committee views vigorous debate as a
productive and healthy process.

Information ItemsF Rule 23

The Minutes describe the activity of the Advisory Committee
7 over the past several months, and I will not repeat that

description. Much of the Committee's energy has been directed
toward Rule 23. The Advisory Committee participated in conferences
held at the University of Pennsylvania, S.M.U., and N.Y.U. These

I. conferences brought together judges, lawyers, and academics, all
students of class actions and the current phenomenon of
aggregation. Our regimen for this look at Rule 23 began with "in-

7 house" presentations of experts followed by the three conferences.
LS It now moves to the decision phase.

7 We have listened to an array of ideas, many intriguing. We
are winnowing the numerous suggested reforms. Our narrowing
process is now underway and will be completed this summer. I am
attaching as an information item a questionnaire directed to
members of the Advisory Committee. Surviving ideas will be

hi translated into rule language in the early fall and considered at
the Fall Meeting of the Advisory Committee. Possibilities range
from the recommendation of no change, to large and significant

L changes. Some ideas have persisted throughout these discussions,
including incorporating some look at the merits of a claim as an

em
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element of class certification. This might be something like the
requirement of a likelihood of success on the merits for a
preliminary injunction. A second persistent idea is that there
should be a right to appellate review of the class certification
decision. Two large questions continue to overarch the myriad
ideas for change: whether to make separate provision for
settlement classes, and whether to respond directly to the large
mass tort classes. We continue to work and, as always, welcome
your ideas.

Congress

The Committee has also spent considerable time monitoring
federal legislation. This has taken many forms and I will not
attempt to describe them beyond the explanation that we have
informally responded to Congressional staff as well as members of
Congress. One example of our work warrants specific mention. I
asked Tony Scirica to chair a subcommittee with Tom Rowe, David
Doty, and Roger Vinson, charged to monitor Congressional efforts to

L address class actions in the securities field. Their work has been
largely with the SEC and the Senate Committee on Banking, Housing,
and Urban Affairs. For example, Ed Cooper, Tom Rowe, Tony Scirica,
Phillip Wittmann, the always present John Rabiej, and I recently
spent several hours with senior staffers of its majority and
minority members reviewing the Committee's proposed legislation.
We continue to respond to inquiries as the legislative progress of
this Congress and its impact on the civil rules unfolds.

Sincerely yours,

S if4r^ Ot
Patrick E. Higginbotham
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April 27, 1995

PATRICK E. HIGGINBOTHAM

CIRCUIT JUDGE

UNITED STATES COURTHOUSE
I 100 COMMERCE STREET

DALLAS, TEXAS 75242

Honorable Gilbert S. Merritt, Chair
Executive Committee
Judicial Conference of the United States
Washington, D.C. 20544

Re: Fed. R. Civ. 26(c)

Dear Chief Judge Merritt:

At its April 20, 1995 meeting, the Advisory Committee on Civil
Rules voted unanimously to republish the proposed amendments to
Rule 26(c) of the Federal Rules of Civil Procedure (Protective
Orders) as they were submitted to the Judicial Conference in March.
The recommendation will be transmitted to the Standing Rules
Committee for consideration at its July 5-7, 1995 meeting. The
proposed amendments will be published for public comment in early
Fall 1995 if the Standing Committee approves our recommendation.

We hope that an additional comment period will enhance
understanding of the use of protective orders, particularly in
light of the concerns expressed by some members of the Judicial
Conference. We accept, respectfully, the judgment of the
conference, although both the Advisory Committee and Standing
Committee were unanimously of a different view.

Our view is undoubtedly influenced by the manner in which we
conduct our business. We reach for the views of the bench and bar
and academic community. Representatives of the American College of
Trial Lawyers and the Litigation Section of the American Bar
Association participate in our meetings as they did in our
decisions regarding Rule 26. Free and open discussion, sometimes
robust and illuminating and sometimes otherwise, has been the
hallmark of our work. In this spirit we are persuaded that the
appropriate response to concern over a lack of opportunity for
public comment is to provide that opportunity.
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Please do not hesitate to call me for any additional
information.

L~~~~~~~~~~~~~~~~~~~~~~~~~~~
Sincerely yours,

~~~~~

Patrick E. Higginbotham
United States Court of Appeals

cc; Honorable Alicemarie H. Stotler
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Rule 5. Service and Filing of Pleadings and Other Papers

1 (e) Filing with the Court Defined. The filing of papers with the

7 2 court as required by these rules shall be made by filing them

is 3 with the clerk of court, except that the judge may permit the

4 papers to be filed with the judge, in which event the judge

5 shall note thereon the filing date and forthwith transmit them

6 to the office of the clerk. A court may7 by local rule7

L 7 permit papers to be filed, signed, or verified by faes4in4:e-ef

8 ether electronic means- are

9 which must be consistent 'with any technical standards

10 establ+shed--by that the Judicial Conference of the United

11 States may establish. [An electronic filing under a local

L 12 rule has the same effect as a written filing.] The clerk

13 shall not refuse to accept for filing any paper presented for

L 14 that purpose solely because it is not presented in proper form

15 as required by these rules or any local rules or practices.

L 16 COMMITTEE NOTE

r 17 The present Rule 5(e) has authorized filing by facsimile or

L 18 other electronic means on two conditions. The filing must be

19 authorized by local rule. Use of this means of filing must be

20 authorized by the Judicial Conference of the United States and must

21 be consistent with standards established by the Judicial
22 Conference. Attempts to develop Judicial Conference standards have

23 demonstrated the value of several adjustments in the rule.

24 The most significant change discards the requirement that the

25 Judicial Conference authorize local electronic filing rules. As

26 before, each district may decide for itself whether it has the

27 equipment and personnel required to establish electronic filing,

28 but a district that wishes to establish electronic filing need no

29 longer await Judicial Conference action.

t 30 The role of Judicial Conference standards is clarified by

am31 specifying that the standards are to govern technical matters.
32 Technical standards can provide nationwide uniformity, enabling

33 ready use of electronic filing without pausing to adjust for the
34 otherwise inevitable variations among local rules. Judicial
35 Conference adoption of technical standards should prove superior to
r 36 specification in these rules. Electronic technology has advanced
37 with great speed. The process of adopting Judicial Conference
38 standards should prove speedier and more flexible in determining
39 the time for the first uniform standards, in adjusting standards at
40 appropriate intervals, and in sparing the Supreme Court and

7
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41 Congress the need to consider technological details. Until

L 42 Judicial Conference standards are adopted, however, uniformity will

43 occur only to the extent that local rules deliberatly seek to copy

F 44 other local rules.

L 45 It is anticipated that Judicial Conference standards will

46 govern such technical specifications as data formatting, speed of

47 transmission, means to transmit copies of supporting documents, and

L 48 security of communication. Perhaps more important, standards must

49 be established to assure proper maintenance and integrity of the

F 50 record and to provide appropriate access and retrieval mechanisms.

51 Local rules must address these issues until Judicial Conference

52 standards are adopted.

53 The amended rule also makes clear the equality of filing by

L 54 electronic means with written filings. An electronic filing that
55 satisfies the local rule satisfies all requirements for filing on

r 56 paper, signature, or verification. An electronic filing that

57 otherwise satisfies the requirements of 28 U.S.C. § 1746 need not
58 be separately made in writing. Public access to electronic filings

59 is governed by the same rules as govern written filings.

L 60 The separate reference to filing by facsimile transmission is

61 deleted. Facsimile transmission continues to be included as an

r 62 electronic means.
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Rule 5(e)

A draft amendment of Rule 5(e) was published for comment on
September 1, 1994. The Committee agreed on changes to the
published draft at the October, 1994 meeting, as described in the
minutes for that meeting.

Discussion began by observing that a change should be made in
17 the third sentence of the first paragraph of the published
L Committee Note. The statement that "the local rule" must be

authorized by the Judicial Conference is a misleading summary of
the present rule. The Note should say instead that "Use of this

L means of filing" must be authorized by the Judicial Conference.
The reference to "three conditions" also will be changed to "two
conditions" rather than worry overmuch about the number of

K conditions that must be met to permit electronic filing under
L present Rule 5(e).

Comments on the published draft by the Association of the BarE of the City of New York led to discussion of the availability to
the public of papers filed by electronic means. The Committee
recognized two quite distinct issues. One issue is whether the
right of public access is in any way affected by electronic filing.

L The Committee agreed clearly and emphatically that electronic
filing does not in any way affect the right of public access.
This answer is so plain that there is no need to provide any
statement in the text of the rule, just as the rules have not had
to spell out the right of public access to documents initially
filed in tangible form. The other issue is the means ofB accomplishing actual exercise of the right of public access,
recognizing thEat the public includes people without computer skills
and that simply providing a public terminal in the clerk's office
will not respond to all needs. It was concluded that this problem
is one that should be addressed by a combination of the Judicial
Conference standards process and by local rules. The means of
access issue is obviously tied to the technical standards for
filing, and is as obviously tied to such provisions as local rules
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may make for requiring supplemental filings in tangible form.

The Committee was advised that the Administrative Office will
attempt to help the Judicial Conference and its committees to draft
technical standards quickly. Although it is clear that the

amendments would authorize local rules that permit electronic
filing before Judicial Conference Standards are adopted, it is
possible that the standards will be available soon after the
amended Rule 5(e) could take effect, and possibly even by the

effective date.

There was renewed discussion of the October decision to delete

from the published draft the sentence stating: "An electronic
filing under this rule has the same effect as a written filing."
The version published by the Appellate Rules Committee provides: "A

paper filed by electronic means in accordance with this rule

constitues a written paper for the purpose of applying these
rules." Concern was expressed that the reference to "this rule"

might invalidate filings authorized by local rule, even though
filing in compliance with a valid local rule would seem to be
authorized by the rule. It was suggested that it would be better
to refer to a filing "in accordance with," or "under," a local

rule. The belief that the entire sentence is unnecessary was again
L expressed, in light of the fundamental authorization to file, sign,

or verify documents by electronic means. The conclusion of this
7 discussion was that the Chair and Reporter were authorized to
L coordinate language under the auspices of the Standing Committee to

achieve uniform provisions in the Appellate, Bankruptcy, and Civil

r Rules.

L It was agreed that the final two sentences of the published
Committee Note should be deleted. These sentences disparaged
filing by facsimile means, an enterprise that may be unnecessary if

L it is right that routine facsimile filing will prove attractive to
few courts, but may prove wrong if facsimile filing proves more

attractive to many courts than more advanced means of electronic
L filing.

The suggestion was made by the Eastern District of
Pennsylvania, through the court clerk, several judges, and many

i lawyers, that Rule 5(b) should be amended to permit service by
electronic means. The Committee has considered this question
recently. Discussion confirmed the earlier conclusion: it seems
better to await developing experience with electronic filing before
pursuing the potentially more difficult problems that may surround
electronic service.

The Eastern District of Pennsylvania also suggested that Rule
77(d) should be amended to permit a court clerk to effect service

7 by electronic means. Although this question has not been
F considered by the Committee, and seems to pose fewer potential
L problems than electronic service among the parties, the conclusion
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was the same. Greater experience is needed before it will be time
to move in this direction.
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LW Rule 9. Pleading Special Matters

1 (h) Admiralty and Maritime Claims. A pleading or count setting

2 forth a claim for relief within the admiralty and maritime

L 3 jurisdiction that is also within the jurisdiction of the

4 district court on some other ground may contain a statement
7

5 identifying the claim as an admiralty or maritime claim for

6 the purposes of Rules 14(c), 38(e), 82, and the Supplemental

7 Rules for Certain Admiralty and Maritime Claims. If the claim

8 is cognizable only in admiralty, it is an admiralty or

E 9 maritime claim for those purposes whether so identified or

L 10 not. The amendment of a pleading to add or withdraw an

11 identifying statement is governed by the principles of Rule

L 12 15. The-ref-eisenee-n- Title--87- U.-S-.-----29-2-(-) -,--e

13 -and

14 m A

15 case that includes an admiralty or maritime claim within this

L 16 subdivision is an admiralty case within 28 U.S.C. i

17 1292(a)(3).

V 18 COMMITTEE NOTE

19 Section 1292(a)(3) of the Judicial Code provides for appeal

7 20 from 1[i~nterlocutory decrees of * * * district courts * * *

L 21 determining the rights and liabilities of the parties to admiralty

22 cases in which appeals from final decrees are allowed."

7 23 Rule 9(h) was added in 1966 with the unification of civil and
L 24 admiralty procedure. Civil Rule 73(h) was amended at the same time

25 to provide that the § 1292(a)(3) reference "to admiralty cases

7 26 shall be construed to mean admiralty and maritime claims within the

L 27 meaning of Rule 9(h)." This provision was transferred to Rule 9(h)

28 when the Appellate Rules were adopted.

if 29 A single case can include both admiralty or maritime claims

30 and nonadmiralty claims or parties. This combination reveals an
31 ambiguity in the statement in present Rule 9(h) that an admiralty

7 32 "claim" is an admiralty "case." An order "determining the rights
L 33 and liabilities of the parties" within the meaning of § 1292(a)(3)

34 may resolve only a nonadmiralty claim, or may simultaneously
- 35 resolve interdependent admiralty and nonadmiralty claims. Can

36 appeal be taken as to the nonadmiralty matter, because it is part
L 37 of a case that includes an admiralty claim, or is appeal limited to

38 the admiralty claim?

39 The courts of appeals have not achieved full uniformity in

K -, -~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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40 applying the § 1292(a)(3), requirement that an order "determin[e3

41 the-rights and liabilities of the parties." It is common to assert

42 that the statute should'be construed narrowly, under the general

43 policy that. ;exceptions to the. final ,judgment rule, should be

44 construed narrowly. This policy would suggest that the 'ambiguity

45 should be resolved by ;limiting the '-interlocutory appeal right to

46 orders thatdetermine the rights and.,liabilities of the parties to H
47 an admiralty claim.

48 A broader view is chosen by this amendment for-two reasons.

49 The statute aOplies to admiralty "cases,"il and may itselfprovide

50 for appealfrom ,aniorder that disposes of a nonadmiraltyclaim that H
51 is Joined, in a single case with an admiralty claim. Although a

52 rule of coirt may help to clarify and implement ,a statutory grant

53 of jurisdiction, ~the line is,,not always clear between permissible

54 implementation and impermissible withdrawal of jurisdiction. In
55 addition, so long ashan order truly dis'poises '`of-the, rights and

56 liabilvities of-the parties within the meaning of § 1292(a)(3), it

57 .may, prove important to permit appeal as to the nonadmiralty claim.
58 Disposition og the nonadmiralty claim,- for example',1qI may Imake it

59 unneecessary to considetri the admiralty claim and, have, the same
60 .effect on the case and parties as disposition of the' admiralty

61 claim'. I Orthe admiralty and -nonadmirallty claims 11j1,,may be

62 'interdepe6ndent.i- qAn illustration is p~rovide byRc Crit Ltd.
63 v. M/V Nurnberg Express, 899 F.2d 1292 (2d Cir. 1990)% , Cla ms for

64 losses of ocean shipments were against two defendantsl, oned!Ijgubject
65 to admiralty jurisdiction and the other not. Summary udgment was
66 granted in favor of the admiraltydefendant and against the

67 nonadmiralty,defendant. The nonadmiralty defendant's appeal was

68 accepted,, with the explanation that the determination 'ti!~of its

69 lia ility ,was "integrally linked with the determinattionn of non-

70 liabilityl' of Xthe admiralty defendantP, and that "section X2092(a)(3) L
71 is not limitedto admiralty claims; jnstead, it referstoadmiralty
72 cases." 899 F.2d at 1297. The advatagesof permitting appeal by

73 the I0,nonadmirallty III defendant would be particulrly clear, ,if the
74 plaintiftf had, appealed, the summary judgment 'in la ,of the

75 admiralty defendant.

76 It must be emphasized that thls ,amendment doesjiht not rest on any

77 particular assumptions as to the meaning of, the V§ -122(a)(3)
78 provision that limits-interlocutoryappeal to oreris that determine
79 the rights-and ilabilities of the parties. It simply-reflects the

80 conclusion that so long as the case involves an admiralty claim and L
81 an order othe-wise meets statutory requirements,' the opportunity to

82 appeal shouldtlnot1turn on the6circumstance thatlthe orrcder does - or 7
83 doesr,~,Inot,,-I dispose of an admiralty claim. No attempt is 'made to L

84 invoke the autLhority conferred by 28 U.S.C. § 12j92(e) to'prc vide by
85 rule for'Eppea' of an ipterlocutory decisliont,,'thatsnot thlerwise -

86 provided for by other subsections of-§ 1292. L

i,.' . '1,



1 Rule 47. Selectinc Sebeeteon-ef Jurors

L_2 (a) Exaniination-ofExamining Jurors. The court may must permit-t~e

3 _ conduct the examination of

4 prospective jurors or-may-i9e-f-eertet e-examFtatO1n. The

5 court must permit the parties to examine the prospective

6 jurors to supplement the.court's examination within reasonable

7. limits of time, manner, and subject matter determined by the

court in its discretion. n

1o e~xamn+e -- et e-ie o

.~~~~~ 1 sh i;-t." 1-f ttkmiatr --- tlseprepet- ti-Fs- ae -addleh7~ le t t 5M d

12 lu e 5t 6 M S4-;6- - e- -V-petis- -Or- -S ert-&+sr-as -4t- -d eem

>4 Committee Note .

I'0

1.5 Rule 47(a) in its original and present form permits the court

L6 to exclude the parties from direct examination of prospective

4 7 jurors. Although a recent survey shows that a majority of district

18 judges permit party participation, the power to exclude is often

iL9 exercised. See Shapard & Johnson, Survey Concerning Voir Dire

L20 (Federal Judicial Center 1994). Courts that exclude the parties

21 from direct examination express two concerns. One is that 'direct

22 participation by the parties extends the time required to select a

23 jury. The second is that counsel frequently seek to use voir dire

2~4 not as a means of securing an impartial jury but as the f irst stage

25 of, adversary strategy, attempting to establish rapport with

26 prospective jurors and influence their views of the case.

27 The concerns that led many courts to undertake all direct

-28 examination of prospective jurors have earned deference by lon g

129 tradition and widespread adherence. At the same time, the number

30 of federal judges that permit party participation h 's grown

31 considerably in recent years. The Federal Judicial Center survey

[32 shows that the' total time devoted to jury selection is virtually
133 the samne regardless of the choice made in allocating respoysibility

34 between i'court and counsel. It also shows that judges who pern It
E 3 5 party' participation have found little difficulty in 'controJklirg
36 potential misuses of voir dire. This experience demonstrateSIthat
37 the problems that have, been perceived in some state court systems

38 of party participation' can be avoided ,by mnaking clear the

739 discretionary power of the district court to control the llavi r
40 6o the 'rrty or counsel. The ability to enable party partiicipation
41 at low cost is of itself strong reason rtopermit party

F42 participation. The parties are thoroughly famiI~ar e lcase
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43 bythe start of trial. They are in the best position to know the

44 juror information that bears on challenges for cause, and peremptory

45 challenges, and to elicit, it by jury questioning. In addition, the

46 opportunity to participate 'provide's-an appearance and reassurance

47 of fairness that'has valuie` TAn itself. ,

48 The strong direct6case for',permitting-prarty participation is

49 further. supported by,,the emergence of constitutional limits that

50 circmsrbe t he' use of peremptory Chalne ih both civil n

51 criminal cases. Th'e controtling decisons begin 'with Batson v.

52 Kentt~cky~~i, 476,Ui.S.~ 79- (l9~6 an qcntinue through JAlB v A1bama
53 exr&j T.B., 114 S.Ct. 1,419' i(119,94). IProspec6tive jrs"haVe the
54 rig'ht not" toibe ildexc'l'udedsd ummarilyt because .ofdiscriminaory and [
55 stereotytpical, presuptiond th ati, ref lectand relnforc patteso
56 hitstoricial di1scri min art~.ionI." LT.E.B.k1 .t.a 48 hese
57 limits ehhhhncb the Import ancellof spa~r'ching voir dire rexaminatilon to

58 pres rve va lue P 'ep, ePr hla buttress the role
59 of challenges f or cause. When 4 OW" permpor ca"'eaaita

60 member of, a protected group is attacked, it can be difficult to

61 distinguish between group stereotypes and intuitive reactions to J

62 individual members of' the gr~upt as~piV~duals. A stereotype-free
63 explanation can be advanced , ' fd ice as the level of direct

64 information provided by voir ctire -increases. As peremptory

65 ai eoeless torp moreover, it is increasingly
66 c1Iallenge1 dne'nre fr I x tion be as'effective as

67 p~~ibl ip~ supportin calge[rcause.,

6,8 FA lL ! ,tiaiFo pporp u iiitie ltoit xelrpfiejl peremptory rland for-tcause

69 h' 12ehae int 'tI n etn 4ieue',tbe, assur~ance that the-70 e sttL~tl;;tmen~a eme rt sr ami4nation of prosp tive

71 g~~~~~g~~t S~~~~l a w~~~ e~~~t S ftr -t~~1~T
71 6ur ~ t jt ~igy he,, mota~e o party
72 patckaif io di ie f p fth stis ssed b trial lawyers for'

73 xrnrs~r. Te iie eti ut DJiscovery andl otherT~,]spec s

74 t ate s better, ac cmlg ,Shed

75 isoughI'~ p, PCes l' ie i r~ers know th1e caebtter
76 thntijug a~ -nd ear Ibte~be I to, iframe ,~uqest' sthat

7 7 ils~pr 1~hllneforpui o r irfrmed use of peptory

78 ps p tiu are

so ailrgs 1 1 ntaso~~a t amtba

81 Paret, 1 ~xaniinam, ion lneed notl 1mean1 " jprolonged voir drel, nor

82 sub t~s braztnueubefo trial. The court
t o prosyiver jurors,

83 P A 1i It' IoLhrulmnt~
84 eSW- a~L tong
85 ir-6 eEfety oto nbe ex nrole eb

c 1 1 iI liitj eetie~byter
86 rzf~~et~ 0 init o I the n and ,bL c-ate

87 I xamin [o. ~il i1tibe~t allow~1 t dace
88 ~ gi~[ n ifte 'guL seo0 u ~s,~se)i~omte epn to
89 :pht1l6~~<.ton i h jcel[tQassert pposi~ti s of 7f

~~~ ~~tur 1?eoprinityL

91 1 ~rspcie jurors i Imt mpoper

92 ~ T~d~r~c~Ortr has Am:ple -ow'r to

V~~~~~~~~
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93 control the time, manner, and subject matter of party examination.

94 The process of determining the limits continues throughout the

95 course of each party' s examination, and includes the power to

96 terminate further examination by a party that has misused or abused

97 the right of examination. Among other grounds, termination may be

L98 warranted not only by conduct that may impair the trial jury' s

99 impartiality but also by questioning that is repetitious,

.00 confusing, or prolonged, or that threatens inappropriate invasion

01 of the prospective jurors' privacy. The determination to set limits

102 or to terminate examination is confided to the broad discretion of
1.03 the district court. Only a clear abuse of this discretion -
.04 usually in conjunction witha clearly ,inadequate examination by the
1L05 court - could justify reversal of an otherwise proper jury verdict.

-06 The voir dire process can be further enhanced by use of jury

Lo07 questionnaires,'to elicit routine information before voir dire
108 begins. Questionnaires can save much time, and may improve in many
109 ways the development of important information about prospective
tL1O jurors. Potential jurors are protected against the embarrassment

Uill of public examination. A potential juror may be more willing to

112 reveal potentially embarrassing information ini responding to aL13 questionnaire than in answering a question in open court. Written

DL14 answers to a questionnaire also may 'avoid the risk that answers
115 given in the presence of other prospective jurors'may contaminate

rj16 a large group. a

L.U7 Questionnaires are not required by Rule 47(a), but should be
118 seriously considered. At the same time, it is important to guard
ML19 against the temptation to extend questionnaires beyond the limits
LL20 needed to support challenges for cause and fair use of peremptory

121 challenges. Just as voir dire examination, questionnaires can be
p422 used in an attempt to select a favorable jury, not an impartial
L23 one. Potential jurors must be protected against unwarranted
424 invasions of privacy; the duty of jury service does not support
125 casual inquiry into such matters as religious preferences,
126 political views,, or reading, recreational, and television habits.

L127 Indeed the list of topics that might be of interest to a party bent
128 on manipulating 'llthe selection of a favorable jury through the use

r-29 of sophisticated ' social-science profiles and personality
L130 evaluations is8, virtually endless.- Selection of an impartial jury
131 requires suppression of such inquiries, not encouragement. The
132 court's guide, lmust,, be the needs of impartiality, not party

t133 advantage.

L



PROPOSED AMENDMENTS TO
RULES OF CaIVL PROCEDURE

tuile 26. General Provisions Governin K
Discovery; Duty of Disclosure

1 (c) Protective Ordersf.U Upeo On motion by a

2 party or by the, person from'whom'discovery is,

3 sought, accompanied by, a certification that the. ,,

4 movant has in good faith conferred or attempted to

5 confer with other affected parties in an effort to
Li

6 resolve the dispute without court action, Ed for-good

7 auehe~ the court inwhih where the action is

8 pending af - and _ltenatively, on matters relating K
9 to a deposition, also-the court in the district where

10 the deposition is4e will be taken _ may. for good K
11 cause shown or on stipulation of the parties, make .

12 any order whieh that justice requires to protect a K
New matter is underlined; matter to be omitted

is lined through.

F-
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13 party or person from annoyance, embarrassment,

14 oppression, or undue burden or expense, including

15 one or more of the following-

Kg 16 (4A) that precluding the disclosure or

17 discovery net be had;

18 (2B) that secifving conditions. including time

19 and place. for the disclosure or discovery may

20 be had only on specified terms Ad conditionc,

fl- 21 including a designaticn cf the time or plaee;

22 (go that the discocry may be had only by

Kt 23 prescribing a discovery method ef dis4eveey

E 24 other than that selected by the party seeking

25 discovery;

K 26 (4D) that excluding certain matters net-be

K 27 inquired int, or that limitin. the scope of the

28 disclosure or discovery be limited to certain

L



Rules of- Civil Procedure 3

29 matters;

30 (,E) designating the persons who may be L

31 present while- that the discovery is be

32 conducted with no one present exccpt perc-s

33 desi gated by the oeeUt;

34 (8E) that a deposition, eA er being scaled,

35 directing that a sealed deposition be opened

36 only b orerfhe upon court order: 7
37 (ZJg ordering that a trade secret or other K
38 confidential research, development, or

39 commercial information not -be revealed or be F
40 revealed only in a designated way; andor 7
41 (8H) directing that the parties simultaneously

42 file specified documents or information

43 enclosed in sealed envelopes, to be opened as

44 drected by the court directs.

Li

r_
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45 (2) If 4he a motion for a protective order is wholly or

L 46 partly denied in whoac or in part, the court may, on

r, 47 sueh just terms and oenditionc E arc just, order that

48 any party or ether person provide or permit discovery

L 49 or disclosure. The provions of Rule 37(a)(4)

50 applype to the award of expenses incurred in relation

51 . to the motion.

52 (3) (A) The court may modify or dissolve a protective

53 order on motion made by a party, a person bound by

54 the order, or a person who has been allowed to

L- 55 intervene to seek modification or dissolution.

E 56 (B) In ruling on a motion to dissolve or modify a

57 protective order, the court must consider, among

58 other matters. the following:

59 1 the extent of reliance on the order:



K
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60 {ii) the public and private interests affected

61 by the order. including an- risk to U

62 public health or safety:

63 t(;i4 he movant's consent to submit to the

64 terms of the order: ;

65 (iv) the reasons for entering the order. and r
L

66 any new information that bears on the

67 order;- and K

68 (v) the burden that the order imposes on L
69 persons seeking information relevant to

70 other litigation. F

Committee Note

Subdivisions (1) and (2) are revised to conform to the
style conventions adopted for simplifying the present rules.
No change in meaning is intended by these style changes.

Subdivision (1) also is amended to confirm the
common practice of entering a protective order on

F,
-/0 -~~~~~~~~~
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stipulation of the parties. Stipulated orders can provide a
valuable means of facilitating discovery without frequent

L requests for action by the court, particularly in actions that
involve intensive discovery. If a stipulated protective order
thwarts important interests, relief may be sought by a
motion to modify or dissolve the order under subdivision
(3).

L. Subdivision (3) is added to the rule to dispel any
doubt whether the power to enter a protective order
includes power to modify or vacate the order. The power is
made explicit, and includes orders entered by stipulation of
the parties as well as orders entered after adversary contest.

F The power to modify or dissolve should be exercised after
L. careful consideration of the conflicting policies that shape

protective orders. Protective orders serve vitally important
interests by ensuring that privacy is invaded by discovery
only to the extent required by the' needs of litigation.
Protective orders entered by agreement of the parties also
can serve the important need to facilitate discovery without
requiring repeated court rulings. A blanket protective order
may encourage the exchange of information that a court

F would not order produced, or would order produced only
under a protective order. Parties who rely on protective
orders in these circumstances should' not risk automaticL disclosure simply because the material was once produced
in discovery and someone else might want it.

Modification of a protective order may be sought to
increase the level of protection afforded as well as to reduce
it. Among the grounds for increasing protection might be

L. violation of the order, enhanced appreciation of the extent

F,
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to which discovery threatens important interests in privacy, L
or the need of a nonparty to protect interests that the
parties have not adequately protected.

Modification or dissolution of a protective order does
not,, without more, ensure access to the once-protected 7
information. If discovery responses have been filed with the LJ

court, access follows from a change of the protective order
that permits access. If discovery responses remain in the 7
.possession of the parties, however, the absence of a
*protective order does not without .more require that any,
party share the information with- others.

,II,[Despite the important in-terestsserved by protective ,?
orders, concern has been expressed that protective orders
can ~thwart other interests that alsoe important. To
interests have drawn special attention. One is the interest
in public access to iformation that involves matters of Fl
public -fconcern. Infqrmtion about the lconduct ! of
gove9rnment officials is frequently used to illustrate area
of public concern. jThe most commonly offered ex pe
focus on information about dangerous products or
sittio nsq,,thahavje caused injand- may continued
cause injjuryuntil the information is widely disseminate
The other interest involves the efcient conduct of related
lititionz proting adversies of aacommon partyfrm,
the need to engaged finpstly dupliction of disovery efforts.

The first sentence of subparagraph (A) recognizes
that a motion to modify or dissolve a protective order maye
be made by a party, a8 person bound by, the order, or a
person allowed to intervene for this pprpose, A motion to,

LI
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intervene for this purpose is made for the limited purpose
of establishing standing to pursue the request for
modification or dissolution. Intervention should be granted
if the applicant asserts an interest that justifies full
argument and consideration of the motion to modify or
dissolve. Because intervention is for this limited purpose,
there is no need to invoke the Rule 24 standards that would
apply to a request to intervene as a party. Several courts

lit have relied on limited intervention in this setting, and the
procedure has worked well.

K Subparagraph (B) lists some of the matters that must
be considered on a motion to dissolve or modify a protective
order. The list is not all-inclusive; the factors that may
enter the decision are too varied even to be foreseen.

The most important form of reliance on a protective
L order is the production of information that the court would

not have ordered produced without the protective order.
Often this reliance will, take the form of producing

KJ information under a blanket protective order without'
raising the objection that the information is not subject to'
disclosure or discovery. The information may be protected
by privilege or work-product doctrine, the outer limits of,
Rule 26(b)(1), or other rules.' Reliance also may take other
forms, including the court's own reliance on a protective
order less sweeping than an order that flatly prohibits
discovery. If the court would not have ordered discovery
over proper objection, it should not later defeat protection,
of information that need not have been produced at all.
Reliance, also deserves consideration in other settings, but
a finding that information is properly discoverable directs

L.

L

K~~~~~~/2
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attention to the question of the terms - if any - on which
protection should continue.

The public and' private interests affected by a, L I
protective order include all of the myriad interests that
weigh' both for and against discovery. 'The question
whether to modify or dissolve a protective'order is, `apart K
from the question of reliance, much the same as the initial
determination whether there is good cause to enter the
order.' An' almost infinite variety of interests must be
weighed. The public and private interests in defeating
protection may be great or small,, as may be the interests in
preserving protection. Special attention must be paid to a
claim that protection creates a risk to public health or'
safety. If a protective order actually thwarts publication of C

information that might help protect against a' signfiiacant
threat , of serious injury to person or property, only
compelling reasons could justify protection. Claims of
commercial disadvantage, should be exa'mined with
particular care. On the other hand, it is proper to demand,
a realistic showing that there is a. need' for disclosure' of $

protected information.' Often there is ful opportunity to
publicize a risk without access to protected discovery
information. Paradoxi'caly,,the 'cases that pose the most
realistic pubic risk also may beithe cases that involve the
greatest interests in privacy, such as ayet-to-beproved'
clai that a party is infected with a'communicable disease.

Consent to submit to the terms of a protective order
maypbrovide 'str ong' reason to difthe order. Subiission'
to the terms of the order should include submissionftot the
jurisadictionS of the court to enforce',the order. Subnission,

A'->rIn 'j1'',11 'act ] tS" )o~bP F* iIK
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however, does not establish an automatic right to
modification. The court still must balance the need for
access to information against the interests of privacy. If the
need for access arises from pending or impending litigation
of parallel claims, it may prove better to defer to the

l. fprotective order discretion of the court responsible for the
other litigation, or even to work out a cooperative approach
that allows each court to consider the factors most familiar

art to it.

The role of the court in considering the reasons for
K entering the protective order is affected by the distinction

between contested and stipulated orders. If the order was
entered on stipulation of the parties, the motion to modify
or dissolve requires the court to consider the reasons for
protection for the first time. All of the information that

C bears on the order is new to the court and must be
considered. If the order was entered after argument,
however, the court may justifiably focus attention on
information that was not considered in entering the order
initially.

Rule 26(c)(3) applies only to the dissolution or
modification of protective orders entered by the court under

K subdivision (c)(1). It does not address private agreements
entered into by litigants that are not submitted to the court
for its approval. Nor does Rule 26(c)(3) apply to motions
seeking to vacate or modify final judgments that
occasionally contain restrictions on the disclosure of
specified information. Rules 59 and 60 govern such

L. motions.

Lr
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DRAFT MINUTES

ADVISORY COMMITTEE ON CIVIL RULES

APRIL 20, 1995

The Advisory Committee on Civil Rules met on April 20, 1995,
at New York University School of Law. The meeting was held in
conjunction with the April 21 and 22 Research Conference on Class
Actions and Related Issues in Complex Litigation, held by the
Institute of Judicial Administration at New York University School
of Law. Members of the Advisory Committee also attended the -

Conference. The Advisory Committee meeting was attended by Judge
Patrick E. Higginbotham, Chair, and Committee Members Judge David
S. Doty, Justice Christine M. Durham, Francis H. Fox, Esq.,
Assistant Attorney General Frank W. Hunger, Mark 0. Kasanin, Esq.,
Judge Paul V4 Niemeyer, Professor Thomas D. Rowe, Jr., Judge
Anthony J. Scirica, and Judge C. Roger Vinson. Edward H. Cooper
was present as Reporter. Judge Alicemarie H. Stotler attended as
Chair of the Standing Committee on Rules of Practice and Procedure,
and Professor Daniel R. Coquillette attended as Reporter of that
Committee. Judge Jane A. Restani attended as liaison representative
from the Bankruptcy Rules Advisory Committee. John K. Rabiej and
Mark D. Shapiro represented the Administrative Office. Thomas E.
Willging represented the Federal Judicial Center. Observers
included Professor Linda Silberman and Professor Samuel Estreicher,
Robert S. Campbell, Jr., Esq., Alfred W. Cortese, Jr., Esq., Fred
S. Souk, Esq., Laura S. Unger, Esq., and H. Thomas Wells, Jr., Esq.

Professor Silberman welcomed the Committee to the NYU School
of Law and to the Conference; the welcome was later repeated by
Professor Estreicher.

The Committee approved the draft Minutes for the meetings of
October 20 and 21, 1994, and February 16 and 17, 1995,.

Judge Higginbotham opened the meeting by noting that this is
t he last in a series of meetings designed to increase the
Committee's knowledge of class actions. The history of the 1993
draft was recalled: the Committee had approved it with a
recommendation that the Standing Committee approve publication for
public comment. During the meeting of the Standing Committee,
however, it was decided that the public agenda of civil rules was
so full that it might be better to defer action on Rule 23 for a
while; particular concern was felt about the impact of the
discovery and disclosure amendments then awaiting study and
approval by Congress. Since then, rapid developments in the use of
Rule 23 to address dispersed mass tort litigation have provided the
occasion for further consideration of Rule 23. The settlement
plans worked out in different asbestos actions and the silicone gel
breast implant action are examples of these developments that have
not yet fully played out. Rule 23 was the subject of active study
at the Advisory Committee meetings in April, 1994, and February,
1995. Many members of the Committee also attended the March, 1995
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Civil Rules Advisory Committee Draft Minutes

April 20, 1995
page -2-

Conference on the Federal Rules of Civil Procedure sponsored by
Southern Methodist University School of Law and the Southwestern
Legal Foundation in Dallas. Research help has been sought from the 7
Federal Judicial Center.

Congress has'_been, examining the large social problems that
giveb rise to a substantial share of the litigation brought as class
actions.. Although the Committee hopes to be ,able to coordinate
with Cong-ress, and toinkform its'work just as thework of. Congress
informsithe Committee's .efforts, Congress operates ,on a different-
time 'line than.n the Committee. The Committee, moreover, must
mainea~in itskl independence and credibility - work on Rule 23 ght
easily ebe perceived 'as arising from particular positions or
viewpoints on the larger i substantive and, social p-roblems, and

everything possible must., be done to defuse any ,Such perceptions.
It [is- also important,,to continue to find ways to defeat the common
per c tpton., hat[a Committee processes are closed'. to, the public,'the
wie tp ead cyrcuatlioen of the current Rule 23 and the efforts
tco brinig leŽxpe ienced class action lawyers into Corrmittee
delilberatipnshae prvded a, beginnings. The' [repea~ted focus on th e

cou0 re ati the'Institute of JudiceitaI Admintistration c
cpnfe~ren~ce a2.so hould help.

Ak report alo was provided 'on the'Dalllas Co'nference on the -f

Federal Rules 'of Civil Procedure.' It was observed that the L

academicians were inot ,much interested ih the, d-iscussion of pleading
and discovery. motley tended to assume the continuing wisdom of ,the
193,8 decision to.subordinate pleading.to discovery. The lawyers
who participatedl in the second day of the conference, 'however, were
more interested in seeing what miight be done. Possible means of
controlling discovery were discussed, including work underway in
Texas to substantially curtail the amount of -time that can be spent L
on depositions, .with particularly dramatic limits for cases that
involve only damages in small amounts. The possibility of imposing
responsibilities 'on counsel for' supervising and' certifying the
completion- of ' party' s document- production 'also was discussed.
Pleading devices that may deserve further study include de6velopment
Of the reply. The Fifth Circuit has found the requirement of a
reply h'lpful',in Shaping the pleadings with'-respe ct to defen'ses of
offi'cial immunity, in the wake of tightening restricftio'ns on
heightened pleadijng requirements, arnd the de6vie might be useful' in
more genheral ways. A specific suggestion at the Da'llas conference L
was that.' some form of 'statement be requir'ed as"' a 'supplement to
pleadinr s. The'celntrlal idea seems to be, al lstatement of position
and 'su aary "of evidence 'that does not carry !the consequences of
plead'n lbut that does illuminate the case i1n the 'wayIthat might be
ex1pectedi. of a well-conducted' Rule-26(f) discovery planning
coolnfer., e. As to a plaintiff, for example; the requirement might
ber a form of disclosure'that requires a statement of the facts the
pl~aintff expect's to prove' at trialland sumitaries of the testimoniy[,, ',, I . , g 9 l, E
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L that will be used for proof. Defendants would have similar

obligations.

This summary developed into discussion of the relationships
between pleading, discovery, and judicial management. It was
observed by several Committee members that pleading is not veryL helpful - and at times useless - and discovery at times seems
unmanageable, but that increased involvement by a judge can help a
great deal. If a judge takes charge of a suit at the very
beginning, great benefits follow'not only with respect to pleading
and discovery but also in! the general behavior of the lawyers.
Questions of judicial management were viewed from many
perspectives, with a common thread in the observation that thereL are enough formal court rules to support effective management. The
problem's 'seem to be not sol much a lack of rules as docket
pressures, and at times the views of some judges that active
management is not desirable. 'Docket pressures were repeatedly
noted; -one member judge noted that he once went for three years
without a civil trial,, and during the same period had a criminal
trial on almost every working day. This discussion included

L. accounts of experience with the "rocket docket" system in Virginia,
which includes an assumption that each case is an institutional
responsibility of the full court, A firm trial date is set for 6

L to 8 months after filing. The process can be rushed; it is
difficult to get an extension of time, and perhaps occasionally the
denials are unwise in relation to the needs of case preparation.
The system can be implemented - as itihas been - without the need
to amend any of the Civil Rules., Experience with a somewhat
similar ifast' track system in California Estate courts also was

7 noted, with the observation that it seems to work well. It was
L suggested that perhaps similar docket systems should be tried in

half a dozen pilot districts to learn'' whether they can be
C successful in'other courts that face different circumstances.

The discussion continued along tracks that moved among the
three topics of pleading, discovery, and'judicial management. The
system is built on the assumption of open discovery, ideallyLI 'managed by lawyers rather than the courts.-Lawyers can be made to
behave in disciplined ways by setting and adhering to a firm trial

7 date. But some courts are not'in a position to be'able to enforce
L firm trial dates. Case loads continue to shift, a'nd will continue

to shift in ways that cannot' be fully predicted. For the time
being, there seems to be a flattening of' general civil cases, a
slight reduction in the number of criminal prosecutions, and rapid
growth in the number of'civil actions filed by prisoners that do
not challenge the conviction or sentence. Measured by numbers of
cases, such prisoner cases account for startling portions of manyLI appellate dockets, and seem to continue tolgrow as the numbers of
prisoners grow.

An observer suggested that the Dallas conference showed that
L
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really experienced lawyers divide on the question whether the
problem lies in pleading, discovery, or judicial management, and
that the problem probably lies in 'all jthree. The relationship LV,

among",all three should be examined further. The '"rocket docket'"
works ,beautifulily in the Eastern District d6f Virginria', but it ,4 is 7
uniquet tob'that court."! The rules must be rewritten. li4-,[

The recurrent suggestion Tthat_. the rules mustbe rewritten was
recuprently, met, by the. suggestionthat the ',discovery rules, have
beep amend'ied recently,, and that it1 4.s too early to amend ,them yet L
ag,,aih. One ,Committee.member who expressed a ,preference for 4a
return to, somegmeasure of ,fact'pleadingiagreed that it is even more
importan-t notto,,t,. change !ithe rules, too Often., Another, mem'ber echoed
thel~lv~lew ttha~t. ma~iny. judFges ,and lawyes,,,sagree that we, should not
change Rsle 26again so, soon. Thlis may1 true changes

involve, m or ~~~~~~~~~~~~.rewhethepr the phneK
in'p,6jinor tainkerigOr fundamiental- jlrevi1 s ion.

R Robert Canipbell stated th a't the"Flederall Rules Commlttee of '1tthe
American ColIlege of- Trial 'La;y ers 1iiklely y6-uid agree tha "the
rule's "laren't broke." 'They wil l loperatb,'&if t6e courts will enforce
them.1' Lawyers!'n'eed initial r4dl iiings;, `a' Rule 16'(b) conference early
in 'theilitigatilon; andi,&!a fo'luowiu- CIO&eren['e. It ' helps if -the
ju'd'ge lisi wilkinig to rexpress lia vi6ew onthenature 'of the case -

whether, for [example, it' realypllesents'a; viable claim unde'r an L
of't-overused Otatute. ' . 7

Another observer inoted,1that the ,JRk advisory group in the
District of Columbia had studi.ed allktheseissues, and had not
proposed any radical changes .Other di stricts have developed more
dramatic loca~l rules.p l Much lwill be learned, as,, information is r
gathered about, experiepcfewith ~he differen tCJRA plans. Perhaps L
the most, radica, ,l suggestion, not ,impleme tetd-anywhere, has been
that discov"ery-should b:"elim5,nated. Or)this view,, "the system is
broke." Massive resources are poured down the drain of civil r
discovery. Fact 'pleadaing, no discovery, and speedy trials may be
the better way. '

It was, suggested a" gaiin that if they judge has the time and uses 7
it to manage litigation, thep -oblems arecontrollable., But the
problem of judge timemust be delt with.,'Without sufficient judge
time, other reforms ar ePsimply spinning thewheels. If. indeed it
is true - as judges hay-e-been taught ,for years, - that the one fair
and effective control-ils settiig a firm, trial date, why doesn't
this happen? If, it does not happenbecause it, ,cannot happen,
because judges ca~npot,,iifeci e pymeefirm trialdates, solutions
may lie outside the rules of prpcedure.-

In a more optimistilc ve in, it'was hoted that -empirical studies
of discovery sh6ow "that in most gases, discove'ry is not a problem.
There is no discovery at all in many cases, and only limited resort
todiscovery in many more. ,We must be careful to avoid disrupting
a system that works well most of the time' in the process of

LI
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attempting to cure' the problems that arise in a small proportion of
all cases.

K In a more cautious vein, it was noted that bar associations
everywhere are now addressing the problem of lawyer behavior.
There is unacceptable behavior,by too many lawyers - including aL handful who always cause problems, particularly when matched up
against each other.

E one of the perennial proposals for reform was again advanced,
cutting back from the Rule>``26(b) (1) 1permiission for discovery of
"any matter, not privileged, which is relevant to the subject
matter involved in the pending action." The reference to subject
matter would be replaced by limiting discovery to matters relevant
to the issues 'framed by the pleadings. It was recognized that the
pleading issues standard would be difficult in cases in which the
pleadings do not frame issues - in such cases, discovery would

L~. continue to be about whatever discovery comes to be about. One way
out of this interdependence with notice pleading might be to'define
the scope of issues by other means, most likely through Rule 16(b).
Rule 16(b) indeed is used to affect and even control the scope of
discovery. Initial scheduling orders, combined with Rule 26(f)
discovery conferences, may be able to accomplish significant

L definition of issues and thereby support limitations on discovery.

The argument for narrowing thebroad Rule 26(b)(1) scope of
discovery was related to the ongoing debates about the scope of
discovery protective orders. The availability of effective
protection is an essential counterbalance for the broad scope of
discovery, particularly as discovery is pushed beyond matters
plainly relevant to issues clearly framed in the action. This
connection exists not alone as a matter of the quid pro quo
considerations that have shaped development of the rules as theyr stand, but also as an essential protection of privacy. Should
ongoing efforts to reduce the~ effective operation of protective
orders succeed in some measure, the need to protect against
unwarranted invasions of privacy will substantially strengthen the
case for curtailing the scope of discovery.

H. Thomas Wells stated that similar debates are occurring in
the ABA Litigation Section. Attention has focused not only onK specific pleading, but also on the question whether disclosure
might be broadened to include more information about a party's own
case. From his experience with three different disclosure, rules inK the three districts of Alabama, the Rule 26(f) discovery meeting is
a good device if there is a good complaint. If the complaint is
not well drawn, the meeting is not effective. But it is possible
to link the scopeof discovery to the pleadings.

This discussion of disclosure prompted the suggestion that
perhaps the general scope of discovery should be narrowed to theL present scope of Rule 26(a)(1) disclosure.
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A desire was expressed to find out more general information [
about what is happening, particularly with early experience on
disclosure. The Rand study of CJRA plans should help. The Federal
Judicial Center is evaluating experience in five demonstration"
districts that include at least' one& - the Northern District of
Cali'fornia' - that 'has -adhered to di'sclosure6 "requirements
essentially the same as Rule 26(a-)'(i. Once these ,studies are 7
done,'dit'will be time to reexamine the provisians of Rule 2'6(a) "(1)
that permit local options on disclosure.

This discussion concluded'' with the observation the Committee 7
would' 'welcome: any' study and ,expression views that might be Li
unde'rt',aken'by'th'e Federal Rules Commiittee-of'the Americanh'College
of .Trial 'Lawyer's or the Litigation Sefction of the ABA.,

Rule 5,(e)

'A draft amendment of Rule'5(e)3 was published fo'r comment' on
September'1,l 1994. The Committee agreed on changes to the ,
published draft at the' October,' 1D994 meeting, as'des'cribed i'n the
minutes for that meeting. ,

the ' Ditscussion began by observing, -that a change should be made in
the third sentence of. the 'first -paragraph of the published
Committee Notte, The statement that "the local rule" must be
authorizedicby, the Judicial Conference is a misleading summary of
the present rule. The Note should say instead that "Use of this
means 'of filing" must be authorized by the Judicial Conference.
The reference to "three' conditions" also will be changed to "two C

conditions' rather -than worry overmuch about the number of
condittlions' that' must be met to permit electronic' filing' under
present Rule 5(e).

l1 Comments on the published draft by the Association of the Bar L
of the City of, New' York led to discussion of the availability to
the 'public of papers filed by electronic means. , The Committee
recognized 'two quite distinct issues. One issue is whether the
right of 'ppblic access is in any way-affected by electronic filing.
The Committee agreed clearly and emphatically that electronic
filing does not in any way affect the right of public access. F
This answer is so plain that there is no need to provide any
statement 'in the text of the'rule, just as the rules have not had
to spelll but the right of public access to documents initially
filed in- tangible form. ' The other issue is the means of
accomplishing actual exercise of the right of public access,
recognizing that the public includes people without computer skills
and 'that simply providing a public terminal in the clerk's office
will not rtlrespontd to all'needs. It was concluded that this problem
is one that should be addressed by a'comb'ination of the Judicial
Conference standards process and' by local rules. The means -of
access issue, is obviously tied to the technical standards for
filing, and is as obviously tied to such provisions as local rules. . " ' - I' L~~~~~~~~~~~F
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may make for requiring supplemental filings in tangible form.

The Committee was advised that the Administrative Office will
attempt to help the Judicial Conference and its committees to draft
technical standards quickly. Although it is clear that the
amendments would authorize local rules that permit electronic

K filing before Judicial Conference Standards are adopted, it is
possible that the standards will be available soon after the
amended Rule 5(e) could take effect, and possibly even by the

7 effective date.

There was renewed discussion of the October decision to delete
from the published draft the sentence stating: "IAn electronic
filing under this rule has the same effect as a written filing."
The version published by the Appellate, Rules Committee provides: "A
paper filed by electronic means in accordance with this rule
constitues a written paper for the purpose of applying theseB? rules." Concern was expressed that the -reference to "this rule"
might invalidate filings authorized by local rule, even though

- filing in compliance with a,, valid local rule would seem to be
authorized by the rule. It was suggested that it would be better
to refer to a filing "in accordance with,"l or "under," a local
rule. The belief that the entire sentence is unnecessary was again
expressed, in light of the fundamental authorization to file, sign,
or verify documents by electronic means. The conclusion of this
discussion was that the Chair and Reporter were authorized to
Icoordinate language under -the auspices of the Standing Committee to

Lafhieve uniform provisions in the Appellate, Bankruptcy, and Civil

It was agreed that the final two sentences of the published
_ Committee Note should be deleted. These sentences disparaged

filing by facsimile means, an enterprise that may be unnecessary if
it is right that routine facsimile filing will prove attractive to
few courts, but may prove wrong if facsimile filing proves more
attractive to many courts than more advanced means of electronic

bfiling.

The suggestion was made by the Eastern District of
Pent sylvania, through the court clerk, several judges, and many
lawyeis, that Rule 5(b) should be amended to permit service by
electtro~pnc means. The Committee has considered this question
recent>vt Discussion confirmed the earlier conclusion: it seems
bette- pait developing experience with electronic filing before

t1s1_Af potentially more difficult problems that may surround
er :tt2WL^; service.

VW- ZPastern District of Pennsylvania also suggested that Rule
(d s~til1 be amefnded to permit a court clerk to effect service

@<-nrcn meaiO- Although this question has not been
t~ii- aby the Committee, and seems to pose fewer potential
Text thtsan lectronic service among the parties, the conclusion
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was the same. Greater experience is needed before it will be time
to move in' this direction.

' ' ='-Rule 9(ih) L
The final ,sentence of Rule es9h(h) eprovides: "eThennreference in

Title 28, ,U.S.C. § 1292(,a) (3), to, admiralty, cases shall be
construed to rmean adniralty ,and marititimehclaims within the meaning L
of this, subdivis-ion 1(h) .1" It, is not clear what is meant by, the
statiement that "cases" means "claims. " The ambiguity arises in
cases that include both admiralty claims and nonadmiralty claims.
TheRule may mean that, ,only the dadmiralty claims qualifyi'fot appeal
under § 1292(a) (F3). But it t!als&o-1may m'ean that if the tcase- Aincludes
an admiralty claim,: an !order, that disposes of any claim in the case L
and'that meets theterms of§ 12,9'2(a) (3) 'can be appealed, even
thoughithe claim is not anh admiraalty claim. .'The only known, case to
address the issuel squarely is" Roco ,carriers, ttd' v. 'M/V Nrurnberg V7
Express,. d'2d tCCir.'1,990,' 899' 'F.2d. 1292. The court ! in thatl case Li
allowed a § 12,92(a) (31) app~eal by a p"Arty who was not involved with
any of dthe admiralty rclaims lin''the caq'seI, concluding that a pendent
party should ,-be able to aappeal an order that ,could be. appealed by
another ' party . It found that 'the order establishing the
appell1ant',s l iqab l tiy lwasl" integrally linked with the' dete rminati on
of non-liabilityof the iparty to the4Padmiralty claim.

The.prospect oamending Rule (h) was discussed extensively
at the dctober, 1994 4meetin9. Further discussion focused on the
desirabilityof, ½tejrocu.tory appeals,.Opinion was divided on the
need for § 1292 (a) (3)1, a matter beyond the Commiltee s authorityl.
Some members believe that interlocutory appeal is a good thing, and
that statutoryFl- opportunities should ibe developed in ways that
maximize the ability to 'appeal. Others believle that admiralty
cases -do not i'nvolve 'any special justification for interlocutory
appeal that idistingupishes' the'n from other complex litigation. Even
some of those kwho tdoubted thle wisdomlibo'f -§ 1292(a) (3), believed that
so long as it is available, it should be made. as sensible' as
possible. They found persuasive the concern expressed in the Roco
case that interlgcutory appeal, opportunities that are available to
some parties or as fto some claims haould be equal'ly extended, to
all.

.By vote of 7 to 3, the Committoeeapproved a motion to strike
the present finali sentence of Rule 9'1(h) and substitute a new final
sentence as follows:

Thc r fzrcnzz in Titlz 28, U. G.C. l29,2(a)(3), to
admiralty eo&S sohal l bc con-trued to mcan admiralty and
maritimc ol~aimo w~ithin thq. moaning of -this subdivioion
(h)'.. A case that ,includ-es an admiralty or maritime claim
within this' subdivision isan iadmiralty case within 28
U.S.C. . 1292(a) (3)i. "IC",
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A Committee Note will be drafted by 'the Reporter and
circulated to members of the Committee for comment.

Rule 26(c)

On recommendation of this Committee, the Standing Committee
recommended to the Judicial Conference that it send to the Supreme
Court an amended Rule 26(c) that grew out of discussions at this
Committee' s meeting in October, 1994, and an ensuing mail vote.
The Judicial Conference first voted to delete the reference to
stipulated discovery protective orders in the proposed Rule
26(c) (1), and then voted to recommit the proposed rule to the
Advisory Committee.

Discussion of the apparent reasons for the remand began with
the observation that a concerted lobbying effort was directed at
the Judicial Conference in the last few days before its meeting.
The lobbying addressed only the stipulation aspect of the proposed
rule. This viewpoint ran parallel to the aspect of recent
legislative proposals that would require specific findings by the
court to support every protective order.

It was suggested that in the flurry of last-minute
representations, the Conference was not able to fully understand
the nature of the proposed rule. This Committee sought a balanced
rule that recognizes the present important practice of stipulated
protective orders, but that recognizes the interests of nonparties
by making clear the right to intervene to seek modification or
dissolution. The draft does not require a judge to accept a
stipulated order. Among the many analogies to other established
practices, Rule 35 physical examinations provide an easy
illustration. A court must find good cause before ordering a party
to submit to a physical examination. The parties, however, can
agree that a party will submit to a physical examinationvwithout a
court order. In the same way, the parties can agree to exchange
information entirely outside the channels of formal discovery. If
they choose instead to proceed through discovery, they may agree to
submit a stipulated protective order. The court, however, "may" -
but also may not - enter the order. In this form, the rule not
only recognizes well established current practice. It also
recognizes the need to honor the balance struck by the central role
of protective order practice in the overall plan of discovery.
Discovery has been made very broad, permitting inquiry into vast
private areas that would be protected against any other mode of
inquiry, public or private. This sweeping reach is tolerable only
if means exist for limiting the invasion of privacy to the needs of
the litigation. The Committee requested the Federal Judicial
Center to study the actual use of protective orders. This study,
now nearly complete, shows that stipulated protective orders are
common, as are orders based on unopposed motions. Defective
products - the focus of much of the current debate - are involved
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only in a small minority, of protective orders. Civil rights cases
are the single most common category of cases involving protective
orders, protecting against general access to highly personal r
information that may relate -to nonparties as well as parties.

Discussion''of 'the appropriate next stepi opened with the
reminder that inany observers have doubted the need for" any
amendment of -Rule 26(c) , and that',the Committee has shared these
doubts. Therie is much to be said for the conclusion that' it would
be better not to pur5ue nanendment,;further than 'to risk eventual
adoption o f amendments that would 'upset the sensitve balance
established by present prac`,tice.-

Further discussion of the next step noted that concern had
been "expresse'd in the Judicial Conference that the proposed
amendments varied to some 'extent from the draft that had been
published for public-'comment. Republication of the proposal in' the
form' submitted to the Jutdicial Conference may elicit add~itional
comments that can further inform -the Co-mmittee, 'either supporting
present- views or -stimulatirn reconsideration and 'changes of
position. Public comment may' illuminate the decision whether to
pursue the proposed amendment at all, as well as, the more specific
issues that surround stipulated protective orders.

It was noted that then Rule 26(c)'proposal does not affect 0
access to material-s that are used as part &f a judicial proceeding.
Discovery information submitted at trial,'>for ̀examp'le, becomees part
of theV public trial record,, subject -to sealing ony under the quite
different lstandards that Rapply to tr-ia'lI rec'ords. Matterials
submitted to 'the court ,,f'orl'conisideration'-in" connection writf any
other order likewise become'bpart of the'public record moving free
of the scope of a discovery protective orderh' if, use - of 'the
materials violates a protective ordrthat fact',,may be considered
in'determining what to do a' out access, but cannndt becontioling.

The Committeeunanimouisly-,rapproved.-a-,tmotion to recommend to X

the Standing Committee republication of the version of Rule 26(c)
that was transmitted to, the, March, 1995 ,meeting ,of the Judicial
Conference. Ad - . L

At the end of'this discussion, it-was voted to carry forward
for further consideration' draft Rule 5(d) that would regulate K
agreement's to returneor destroy discovery materials'that are not
filed with the court. V

Rule 47(a) L
The Committee agreed at the October, :1994 meeting to submit to

the Standing 'Committee for publication amendments to Rule 47(a)
that would establish the parties" right to participate in voirdire L
examination of frospective jurors to 'supplement, the' initial
examination by the, court. The Standing Committee discussed the
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proposal at its January, 1995 meeting, but deferred action pending
deliberation by the Criminal Rules Advisory Committee on parallelKchanges to Criminal Rule 24(a)(2). Early in April, 1995, ,the
Criminal Rules Advisory Committee approved, by vote of 9 to 2, a
draft Criminal Rule 24(a)(2) that - like the proposed version of
Civil Rule 47(a) - would require the trial court to permit ,the

L parties to supplement the court' s examination. There are many
drafting differences between the two proposals. Discussion of the
drafting differences, and of initial reactions from judges who have
seen the Rule 47(a) proposal, led to extended further discussion of
the initial proposal.

'The Rule 47(a) proposal is seen as part of a package with the
, proposal, approved by the Standing Committee, to publish for

comment lag revision of Rule 48 that would restore the 12-person
jury,., The combined effect of the two proposals could go far toward
restoring civil jury trial as a fair and rational means of
resolving, [disputes.

Much discussion was devoted to early reactions from judges who
L have seen-the 'Rule 47(a) proposal., There is widespread concern

that lawyers will take control of the jury, selection process,
converting it into an opportunity to influence the jury and distort
the impartiality that the selection process is supposed to foster.
Written response has come especially from judges in the Fourth
Circuit,, and most particularly from judges in Virginia, but hasL come fromiother quarters as well. One committee member reported
attending:a meeting of chief judges in the Ninth Circuit who, on
hearing a description of the proposal, were unanimously opposed.
Another reported that several members of the Fourth Circuit had,
within the first week after the meeting of the Criminal:, Rules
Advisory Committee, commented negatively on the draft Criminal, Rule
24(a).

It was agreed that the early response from judges is likely to
be borne out as additional comments come in. Even though the
Federal Judicial Center survey in 1994 showed that approximately
60% of federal judges permit direct lawyer participation in voir
dire - a sharp increase from the number found in an earlier survey
- they are opposed to requiring that participation be permitted.
There isp not yet, however, any evidence that judges who do not
permit lawyer participation have reached this position because of
bad experiences with their own initial efforts to permit and
control lawyer participation. The opposition may rest in part onK concern about interfering with the autonomy of individual judges to
adhere to traditional local practices and to methods that work well
inttheir ownipopvrts. It also surely'rests on concern that lawyersK will, be difficult to control. The motives of lawyers are to act as
advocates, and "the impulse to bring advocacy into the voir dire7 process will have to be cabined by the trial judge.

Kf-
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The opposition of many federal judges will ensure that the
Rule 47(a) proposal is ' controversial. One -'committee lmember
suggested that if there are ,problems with present practice, they do r
not involve a system that is "broke, " but only one that is '"broke L.
at 'th'e edges. "1`er Opening the ltopic is sure to bring controversy.
If, 'as' many" expect, members of the bar will stronglynsupportti the
ptroposedl amendment, there1 is & chance thatt whatever, is done in the l
Enabling Act-process' willbe taken to Congressl,. Perhaps the' time
is ' not'a ripe ,for taking .i on a''', 'controversial topic w,, without
d'emonstrated need.' ,

The concern about controversy was met by the obshrvatiob that
we have not yet heard from the practicing bar. The" C'ommittee
should not lzshy Laway from controversly whenl ltherel is aq preal need to
be ad~dressed.' Manyj experiencdi lawyers have told the Committee,
directly and indirectly, that there is a serious problem.,'I- tvoir
dire-'zconducted by some' judges is 'sim"'ply adequate' tolosupport
i'nformed eff'orts'to select 'an,'impartial, jury. ,,, The Committee, was
unanimous in making the proposal. The Criminal Rules Advisory
Committee divided 9 to 2 in favor of thei parallel proposal. If the
Committee helsita'tes, the lawyers who have' addresse5d iie dommittee
will return, to` Congress 'to, renew' '`longsta'nding- effo'rts to 'secure
legis`lation., Concerns about expending !'p-liticaiA lcapita. 1 ust
recognize that the proposal has tbe0en~llaunched' and lau.ched" 'for
good reasons.

IThe need to revise Rule 47 (a),, was revisited! in otre ,general
terms, a's well . The central! theme was that the plartieslo have la. right
to the fairest j-ury -possible.-, Many lawyers rej ect, the view% that
cou'rt'"conduct-ed voir dire is adequate to the task., -Particularly on
the cdrimin6al side, there are many' cases in whillch 'judges have
refusepdto oask questions that are very basic. Challenges for cause L
require careful examination that is welllinf~ortmed Iby-).knOwledge ,of
the case. We are, moreover, still in the early stages of
experiencewith the new rules that prohibit discriminatory exercise L
of ,peremptory challenges. ' Cou'rts' are likely.' to require
articulation'of nondiscrimina-tory reasons to'support a peremptory
challenge that in turn require support in voir dire examination'. L
There is little reason t'o fear that party participation will undul'y
lengthen Voir dire if courts conducte effect ye initial examinations
and make itc',,'lpar trhatmisuse of party ixamination will Ibe quickly
corrected. The FJIC study in 1994r shows no more 'than de, mininmis
vari~ations in the time required 'forvoir -dire no' matter how
examining responsibility is allocated betweenI "courrt and parties''.
A Comfiittee membe'r reported that'ia similar conclusion was reach1ed U
by theiNational'Center fdrcSitate Courts in, an earlier survey. The
views of the Criminal Rules Advi-sory' Committee blolster this
Committee' s original conclusion thatk there is'a realr need for
reformt and pakrticularly'that there is'a need t-o hear reactions to
a published proposal. ' ' ' ,'''

- ' ' ' ' ' W - -- ;e C~~~~~~~~~~L
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Discussion of the differences between the Rule 47(a) draft and
the Criminal Rule 24(a) draft turned first to the provision in
Criminal Rule 24(a)(2) that: "The court may terminate supplemental

L examination if it finds that such examination may impair the jury' s
impartiality." This provision, and a parallel provision suggested
by the Committee Reporter in earlier correspondence with members of
the Standing Committee and the Chair and Reporter of the Criminal
Rules Advisory Committee, are intended to make it clear that
abusive questioning can be terminated. Some members of the.

L Committee thought it wouldibe desirable to add to Rule 47(a) a new
final sentence: "The court may terminate further examination by a
party whose examination may impair the jury's impartiality." TheL need for this provision, however, was questioned. The Rule'47(a)
draft explicitly permits the trial court, in its discretion, to set
reasonable limits of time, manner, and subject matter. These
limits can be invoked as the need arises from' misuse or abuse of
the 'right of supplemental examination. This broad general power is
more effective than the proposed Rule 47(a) addition or the
Criminal Rule 24(a)(2) draft. The Rule 24(a) (2) draft, moreover,r may imply undesirable limits on the right to terminate party
examination. It 'seemsto require a finding that the examination
may impair the!! jury' s impartiality, implying that examination may
not be cut off for otber reasons. On the other-hand. it does not
require that examinationbe cut off even when there is a threat to
jury impartiality. It also could be read to provide for
termination of examination by all parties, not the offending party

L alone. Although correspondence with the Criminal Rules Advisory
Committee Repo'rte'r indicates that the draft was, intended to ensure
that all parties at' least have the opportunity to begin
examination, by referring to the power to "terminate," there also
was some concern that termination might be bordered at the very
outset before the finding of a threat to impartiality could be
based on actual behavior rather than anticipated behavior. ,At the

L end of this discussion, it was concluded that the best course would
be to adhere to the current Rule 47(a) draft. The Committee Note,
however, should be fleshed out with an express statement that the

L' power to establish, reasonable limits includes the power to
terminate further examination by a party who misuses or abuses the
opportunity.-

L Another feature of the Criminal Rule 24(a) draft that drew
active discussion was the requirement thata party make a "timely
request" to enjoy the right to examine prospective jurors. This
limitation was adopted in response to the concerns of a member of
the Crimqinal Rules Advisory Committee who prepares a lengthy
questionnaire for prospective jurors, tailored to each individual
case, and who believes that in shaping the questionnaire it will be
important to know ,whether the parties plan to examine the jurors.
The thought also was expressed that timely advance request mightU' enable the judge to anticipate more accurately the amount of time

r,.
L.
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that-must be set aside for the jury selection process. One member
of the Committee initially was attracted to this limitation, but at
the_ conclusion of the discussion joined the, unanimous consensus
that thue limitation is notdesirable. In various ways, committee
members observed ,,that a timely ,,request requirement will prove only
a trap for the, ,,unwary.,,, All lawyers will know that they qa,,cannot
anticipate the need for examination until thecourt has concluded D
its own, examination. iAll- but, the ,4,ill-advised or f orgetful
there~fore ,will make automatic- requests that, they ,,hope will 7'be hn

-timely. The forgetf-ul and ,lthe- diligentt alike,-, moreover, will' be aat
risk that~ even an -expresspretrial, request will be, founId, not
timel y,particularly when there is no, arttempt ,to set ,.a clear
measure of timeliness., The Iactul' decision whether to ndertake
supplementaal'-,examinationl~ 11,.howevee ,1wills be,;, madenly aifter
completion ,f the court' s, exaxai nat iton shows whether therql 4, need
for, supplemenital examination.. Th1.e result Will ,,be that,automatic
advance requests do no~t providell, ~anyu,,,selforiratiore to the
court.' For that matter,, the court itself Ishould p, e ablt to
anticipate, that the natur'e-andetent ofjsupplementat examination
will be shaped by the results of own examinatiopn.

TheCo' Trfittee expanded on the October, 199bF4 driscussion of the
use' 'of 'qestinnaires as part of the exam in ati n o f prospective
jurors. The, 4values of 4q~uestionnjire's wiere` noted. ' On cmittee
member noedd r>eglular successf ul experience -with questionnaires in
state courtLl pract ice. The answers .generally support many
challenges for cause., The process can ssav e[t time; 'preventI
contamination of a _ jury panel by' answers openeiy given in the K
presence Yf 'ther prospective jurors; avoid thei ~parrassment that
can o~ccur when a prospective juror is forced to a:w)er questions in
public; and egcourge prospective jurbrsto provide honest answers L
that might bel'too embarrassing for public anjlounc 6ment.

Questionnaires', on the other hand, also have a potential for
mischief. Just as voir direexam'ination,, [theycanbe used in L
attempts to select a favorable jury, not an impartial one.- Several
committee. members have had experience with lengthyquestionnaires
that invade, juror privacy across'a wide range' of topics, designed [
not to support challenges. for, cause or. nintiellligent use of
peremptory challenges but to support the efforts'Iof "jury
consultants" to gerrymander, a favorable jury. Inquiries may be
attempted into reading habits, religious preferences,,political
views, and other matters far afield from matters that are properly
allowed on voir dire examination. [

The, discussion of questionnaires concluded with the direction
that the Committee i'Note be expanded to reflect not,.only the virtues
of questionnaires butalso the potential dangers. it,

Robert Campbell stated that the Federal Rules Committee of the
American College of Trial" Lawyersthinks that the' draft Rule 47(a)
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ELJ properly controls the "tension between court and lawyer." The
draft clearly establishes a right only to supplement the court's
examination, within limits, not the right to take over. The lawyerEl will not be permitted to try the case at voir dire. The power to
set reasonable limits includes the power to terminate, and need'not
be supplemented by a possibly limiting separate statement of the

E power to terminate examination upon demonstrated misuse. The
Criminal Rule 24(a) requirement of "timely request' seems
dangerous, because it may be used to defeat the right without
achieving any significant benefit. The court knows that it has theEL power to limit, and does not need any advance notice of the intent
to exercise the right.

Two changes in the language of the draft rule were thenEL approvedby consent. Thestatement that the parties are entitled
to examine prospective jurors to supplement thecourt' s examination
was changed to a statement that the court must permit supplementalEL examination. The reference to reasonable limits "set" by the court
was changed to "determined;" the Committee Note should be revised
to-state that the limits can be determined as examination by theEL parties progresses,, including termination of examinationby a party
who, misuses or abuses the right to examine.> The power to terminate
examination extends beyond abuses that threaten the ability to seat
an impartial jury to include other misuses or abuses, such as
unduly, confusing, repetitious, or lengthy examination, or
examination that threatens unwarranted invasion of privacy.

The Committee further concluded that every effort-should be
made to get responses to Rule 47(a) as broad and detailed as
possible during the course of the public comment period if the

L , draft rule is published.

The Committee was reminded that a recommendation to the
Standing Committee for publication represents the Committee's
judgment that there is a genuine need to correct present practice,

L and that the proposal is the Committee's best answer pending
consideration of the information gained as the process moves
forward. A motion to renew the recommendation of Rule 47(a) to theEL Standing Committee for publication passed unanimously.

The Reporter was directed to report to the Chair and Reporter
of the Criminal Rules Advisory Committee the Committee's reasons
for going forward the the language of Rule 47(a) rather than
adopting the language of proposed Criminal Rule 24 (a). In addition
to the differences discussed in detail, several other matters wereL noted. Rule 24(a) refers to the "preliminary" voir dire, a word
that may seem to subordinate the importance of the court' s primary
responsibility for effective voir dire examination; the Committee
prefers to avoid this possible implication. Rule 24(a) speaks in
the first sentence of "examination of the trial jurors," rather
than prospective jurors; if this term is appropriate for some

F
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reason of criminal practice, such as the need to distinguish grand
jurors from trial jurors, there is no parallel,-need in, civil
practice. ,1 Rule 24(a) states that-the,, court must permit the
defendant ,or the ,defendant',,s attorney to ,examine, ,prospective
jurors, languafge that, may create an impression that a defendant who
is represelnted,,,,by: ,an, Iattorney nonetheless,; mayc onduct, the
examination, in person. rRule 24(a)(1) Lt omits reference ,to the L

court'Is discretion indescribing-the-power, to Isetnreasnable limits
on, the supplemental`'examination;, the, ,explicit ,Rule,e47,(a) reference
to,,lqimits set "!by ,the courtj, in -qits discretion" was! F adoptledto L
assuage fears that efforts, to control party, bjphavior wio Ada become
the occasion for intrusive appellate review and reversal. The
appropriate courlse may be to" 'publ;,ish both 'draft r~ules for''comment L
in their :'preientforfacli tanting, public reacti'on, to these&a'nd
perhaps hother 'differen'ce`'- of drafting. '

Rule23--Stludy ,

Thomas' WWi'lriging provided a 'brief report o'n-the progrenss of the
Federrall`'.Jud icial Center-stuy olf Rule 23 to suppl'ement the partial
draft repor that was provided tbnth '.he &ommittee materials and the Li
presenta-tion to be made at the IJA Confetenceethe following-day
He noted that data 6o`ll c~tion' inheiNorthne'rniDistrlct of Illinois
and the Southern Dist'-i ct ft' lorfid }._ill be lompleted in May and L
June. They hope t o hav!e a 'finabl'report by the' end odf sutlmer.
Among the preliminary findings of eXperience in the Northern
District of Californipaand the Eastern District of-Pennsylvanpia, he C
noted that class certficatiop'is grantedin pnly about half fof the I
cases brought onf for certifiicaton, and that defendants.oftpn are
successful in winning partial or complete dismissal under Rule
12(b)(6) or by summary judgment. Li

. -,.LegislltiActivity,

A report was provided^'by the subcommittee of Committee members r
Doty, 'Vinson, and Wittmann, chaired by Scirica and reported by
Rowe, dealing with the, procedural aspects of pending securities
legislation. It was suggested"that the central issue at the outset
will be whether Congress'shares'the view of the"SEC that private
actions are essential to prkotect the- integrity of the securities
markets. If Congress, disagrees with this view, it is likely to
make many substantive changes arnd blend procedural changes in with L
them. If Congress shares this yview,, on the other hand,,, it may find
less sweeping means, of addressing any abuses that it,,,may find in
present patterns of private enforcement. At ,east some of the
problems that Congress is addressing deal with matters within the
reach of the Rules Enabling Act. The Committee can provide for
such,,matters as a threshold show ng on the merits as a prerequisite
to classi, pertificat ion; meri ssive interlocutory appeal from
certification rulings; means. of regulating races to 'file class
actions; and perhaps the specifilc pleading standards of Rule 9(b). L
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As to such matters, and others within the Committee' s reach, it
will be important to discover whether the Committee and Congress
can and should find means of working together.

Laura S. Unger described several of the concerns of Congress,
with particular-emphasis on the perspectives of the Senate, where
she works. It does not seem likely that Congress will want to
defer to the' SEC and the rules committees, but the committees of
Congress would like to be able to gain the advantage of" rules
committee knowlege and experience just as they gain much advantage
from working with the SEC. There is considerable frustration with
lax pleading, races to the courthouse, and the cost of-discovery
while motions to dismiss remain pending 'unresolved. There is' a
desire Ito fund a way to force institutional investors, who
typically have the largest stakes, to opt in or out of securities
class actions. Such a system likely would encourage the
institutions 'to opt out of weak actions, greatly reducing the
incentives to bring weak actions. At the same time, 'it would
encourage the institutions' to opt intostrong "actions, preventing
them from getting a free ride on the efforts of others'and perhaps
contributing valuable information to the progress of the actio'n.

This concern with weak actions was echoedlin the Committee.
It was noted that the problem is 'with actions that pass the hurdles
of Rule 11 frivolousness,-motions to dismiss for failure to state
a claim, andmotions for summary judgment, but that nonetheless are
quite weak.

Miscellaneous Rules

Rule 4. Suggestions have been made from various sources for
amendments of the 1993 version of Rule 4. In addition to earlier
proposals, proposals this time suggested revision of Rule 4(d)(2)
to provide for use of the waiver-of-service procedure against the
United States as defendant; revisions of subdivisions (e) and (f)
in some, indeterminate manner to improve, service on foreign
governments; and amendment of Rule 4(m) to specify a clear error
standard for reviewing the determination whether good cause has
been shown for a failure to effect service in timely fashion. The
Committee concluded 'that it is too early to consider further
amendments of Rule 4. The various suggestions should be
accumulated for joint consideration in a few years.

Rules 8, 9. 12: Particularized Pleading. It has been suggested
that the rules be amended in some way to restore the "heightened
pleading" requirement that was prohibited by the decision in
Leatherman v. Tarrant Cty. Narcotics Intelligence & Coordination
Unit, 1993, 11 3 S.Ct. 1160. The Committee noted that it has
considered this specific question and has concluded that it would
be premature to 'address it before lower courts have had an
opportunity to develop practice further in light of the Leatherman
decision. It also noted that the combined topics of pleading and
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discovery continue to occupy the Committee on an ongoing basis.

Rule 12. A suggestion has been made that a new rule be adopted that
"would require, that di'spositive' motions by defendants in civil
rights cases ongrounds of, qualified,,immunity be filed and, ruled
uponi, prior ,to the commencement of, trial." The Committee concluded K
thatethis suggestion isnot sound. ,Other defenses-may be raised L
for ,thej f irst Ltime, at triial, under, the li beral amendment policies
of Rulleri J15*,LLand there is.l9ittle,, reason to distinguish official
immunity defenses. , Li

Rule 1"5'aY.'hule 15'(a,)'establishesthe right to amend _a pleading to
which a, responsive pleading is required that, eendures 'u til the
respon +ve pietading is'- served. The 'result is that'a motion t'o
dismiss i'd'oes hot terminate the ri.~ght to amend 'as a matter- of
course thile aln answer that include 'groun s that might have'been
advan'ea by oion do'es'-term~inate the r`ght~ t6 amnd., It has been
suggesed that it is not clear why a motion and awn answer should
have& diferen tlc61nsequen'ces for this purpb e. ,The suggestion'was
advan cedfrc*mthe perspec'tiveof urging that a responsive moti'ol`6n
sI!ould cut off the right' to amend just as' an answer does. ,Btief
discussior includes the observation that' leave to' amend is aimobst
neqver 4enied, unless the underlying claim is patexPtly frivolous.
The Cd'mnmittee [concluded that this ,topic',shoulid bqegclarried on the
agendaf, for f urther discussion,. including consideration of
alJterna'tiVesl that would expand the right to amenedi ,as a matter of
course, treat responsive motions in the same way as responsive L
pleadings are now treated, establish tighter limits on the right to
amend as a matter of course, or abolish the right to amend as a
matterof course. ' L

Rule 233(e). A 'suggestion that Rule+ 23(e) should be amended to
develop further the court' s responsibilities in approving -class
action settlements was met with the conclusion that this topic is
one of the central matters being studied' in the ongoing study of
Rule 23. ItIwill continue to be -a major topic 'in developing
possible revisions of Rule 23.'

Rule 26(a). IA.-,ftea has been -receivedto repeal present Rule 26 in
favor Jof t'hejversion that was replaced on December 1, 1993. The
Committee' conrclluded that, it, is too early to consider such L
proposals. Experience with Rule'26 and local- variations will, be a
major focus of the ongoing study of local Civil Justice Reform Act
plans.' Furthers study will be 'undertaken 'on completion 'of the r
study; ,'1lSUs5I i

Rule 3l,9'(c). Ther question has been raised whether a court should be
required to state by ,the beginning of trial whether a jury will be
treated as an advisory jury as to any matter that does not involve
a constitutional, or statutory right to 'jury trial.' The Committee;, . ,, A * C~~~~~~~~~~~~~~H

.9 .. , . L~~~~
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concluded that no reason exists to undertake amendment of the rule
at this time.

L Rule 43(f). Rule 43(f) provides that a court may appoint an
interpreter, but does not address the question whether there are
circumstances in which a court should be required to appoint an

I interpreter. An interpreter may be necessary not only to enable
the trier of fact to understand a witness, but also to enable a
party 'to understand a witness. It has been suggested that

K appointment of an' interpreter may be required by the Americans With
Disabilities Act, the Rehabilitation Act of 1973, or more general
principles of due process. The Committee' concluded that before

E considering these questions further, an effort should be made to
L find out more'about present practices that may supplement the bare

text of Rule' 43(f). The topic will remain on the agenda for
consideration at a future meeting.

X Rule 56(c). Rule 56(c), on its face, establishes implausible time
periods for notice of a summary judgment and response to the
motion. Many courts have adopted local rules establishing more

tK sensible periods, and also providing procedures, that require
specification of the facts claimed to be established beyond genuine
issue and identification of supporting materials. It may be timeL to adopt uniform national standards. The Committee concluded that
this topic should be set for further discussion on the agenda for
the fall meeting.

Rule 60(b). A plea was received to amend Rule 60(b) "to provide
that where the prevailing party in a judgment, order or proceeding,
cites that judgment in any other proceeding as evidence of its

K position, the parties to such other litigation shall be entitled to
challenge the basis and result of such judgment, order or
proceeding as if they had been parties thereto.," The Committee was

7 unable to discern the purpose or impact of the proposal, and
Iconcluded that it does not deserve further consideration.

Rule 81(c). It has been pointed out that Rule 81(c) continues to
refer to the "petition" to remove an action from state court. The
procedure for removal has been changed from a petition to a 'notice
of removal. The Committee agreed that revision is appropriate, but

fl also concluded that minor technical matters of this sort may better
L be accomplished by legislation than by the lengthy Rules Enabling

Act process. It was concluded that the appropriate procedure is to
accumulate proposals of this sort, to be submitted to the StandingK Committ'ee for recommendations to Congress.

Copyright Rules of Practice. The Copyright Rules of Practice have
not beenl considered since 1966. In 1966, the Committee expressedK doubts about "the desirability of retaining Rules 3-13 for they
appear to be out of keeping with the general attitude of the
Federal Rules of Civil Procedure * * * toward remedies anticipating

L decision on the merits, and objectionable for their failure to



Civil Rules Advisory Committee Draft Minutes 7
April 20, 1995

page -20-

require notice. or a showing of irreparable injury to the same
extent as is customarily required for threshold injunctive relief."
It refrained from acting at that time because Congress had begun
the -deliberativel process that led bto enactment of the 19,76
Copyright Act'. " The 197,6d, act includes discretionary impoundment
procedures, 17 ' U'.S.'C,. §503(a), thatseem- to be inconsistent with
the "'Rules kpf Practice. ,,,4,These,, Rules are-, unfamiliar territpory, >to
present members of .the Committee., -The' topic:,will be, carried
forward on ,the agendaqvwhlle additi onal, means o~f' information,, are
sought. , "

Ami ralty ue' n . has been propos~ed, that'Admiralty, Rue,
B should e amended'to'ad p t He -ti ductio ofthe requirmnng, f'br
servic b a Marshal, t tityw> mande ini Ruls C.'''

.. , . . ,Next w eeringde . .

Rule 23 revisions will form the'-major item for discussion Aat
the fall meeting. fiThe meeting pto'bably will be set> in October.
The'period from October 19 to 2l'ha's been~ruled out. Evtery effotrt LI
will be made:to select the dates that crea'te as few con flictsas
possible for presently known schedul-esof Committee members. The
site wi~ll be Tusca'l'oosla, Alabama". 7aged . .u e

In'preparing for discussion of Rule 23, the Committee should
work throughout the summer in exchanges that focus on graduallyn
more 'speifi proposals.' eThisn process will help to decideshether

any revisrion' should ber attemptedo , wbhethe'r drastic changes ' fare
desirable, or whethes r mbdest reforIs are worthwhilewand the f imit
of prudent proposals.'y Akdocket oflproposal' s will be 'prepared by U
the Reporter, beginning with lists6of tlopics that seem ce-rtain to
warramIt further discussion s and other'tbpics that will warranlt
furthr discussion tnly s if C hommittee members believe that is

desirablei. 0ome'of the ssno-discussion'"-items may include su-ggested
amendments that can be considered at the October meeting without
further corregsponence over, the summer. Once a list of topics4'rfoir
summer discussion is crueated, more specifi'c questions w rll be

framed for continued collefgial xcharge, for a self-study process
that ill notmattempt to rea-chany spec-ific decisionsc. The thoughte
is thlat focusing .frthe' 'first, time, on a detailed draft at a,
m~eeting, without kadvance prepalration, wlill not provide a soli'd -
foundation for ,ef'fe'ctive lproglrfss. 'Although it is hoped dthat a
detailed draft rule can be pronided for consideration, perhaeps w eit

for recommendation by the end of the Oneeting to the Stbanis fK
Committee for public.ation, the draft itself will beintenel bto
focus-l~the rqesults of~rhe summer1 exchanges., not to preempt tfurthe'rn

''I I LI
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L detailed discussion and revision. Detailed language will
facilitate discussion, without freezing it.

rL

Respectfully submitted,

Edward H. Cooper, Reporter

7
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May 8, 1995
PATRICK E. HIGGINBOTHAM

CIRCUIT JUDGE

UNITED STATES COURTHOUSE

1 100 COMMERCE STREET

DALLAS, TEXAS 75242

TO: Members of the Advisory
Committee on Civil Rules

Dear Colleagues:

Those attending the N.Y.U. symposium heard the plan for

discussing issues over the summer leading to their formal
consideration at the fall meeting. Ed Cooper and I have been
preparing that plan. Ed's paper for the N.Y.U. symposium treats
proposals the committee has been discussing over the past several
months. Reflecting Ed's exam mode, I enclose a series of multiple
choice questions prepared by Ed and designed to begin the
organization of our discussion.

Please respond to these questions at the level of detail you
think appropriate and identify any additional issues that should be
considered by the committee. Our effort is not to foreclose
consideration of any proposal. These are the ones that have
received the most attention. If you have other ideas, please put
them on the table. I emphasize the importance of putting any
additional suggestions on the table now. The committee will have
only one more round at these ideas before the draft in early fall.
A draft will draw our attention and tend to push aside other
possibilities. This is not a request for ideas that do not appeal
to you. Rather, I urge that now is the time for those that do.

Please organize your responses by question and forward your
responses to me and Ed, with a copy to all other members of the
committee, by Friday, June 9, 1995.

The fall meeting of the committee will be at the University of
Alabama in Tuscaloosa, Alabama. We are looking at late October or
early November and will forward alternate dates shortly.

Sincerely yours,

Pat Si 4 E. Higginbotham
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Rule 23 Aqenda: The First Pass

The Committee decided at the April, 1995 meeting that the time

has come to attempt to move from gathering information about Rule

23 toward drafting. The first task must be to set an agenda of

L issues to be considered. A lengthy version of an agenda is set out

in the attached draft of Rule 23: Challenges to the Rulemaking

Process. Focus is better provided, however, by setting out a moreL succinct list of topics that for the most part avoids'detailed

development. Cross-references are provided to the Challenges piece

to supply greater detail. The question for this first stage -is

whether we should be thinking at all about various topics; it will

be time enough for detailed discussion when the major topics are

addressed.

In an effort to keep this first pass simple, the topics are

followed by a list of summary responses. The hope is that some

items will yield a strong consensus that sorts out at least a few

issues that can be put aside, at least for the time being. However

that works out, it is even more important to have freeform

responses suggesting items that should be explored and others that

should be jettisoned. This form is intended to prod suggestions,

L not stifle them.

E The Do-Anything Question

The first question is whether we should attempt to do anything

about Rule 23:

(1) We should act now to improve Rule 23.

(2) We should keep it in play before deciding whether to drop
it.

(3) We should forget it.

The Big, Structural Questions-

Cut Back on Small-Claims Classes: Among many possibilities for

cutting back on small-claims classes, see pp. 5-12, two stand out:

A court should be empowered to determine that class-action

enforcement of an asserted right is not worth the burdens in light

of the benefits to individual class members and the social values
of enforcement, p. 8:

(1) We should consider including this as a factor.

(2) This is not worth further consideration.

A court should consider the probable success of the class
claim on the merits as a factor in determining whether -to-c-ertify
the class, pp. 8-12, a lateblooming suggestion that has drawn
strong support from many observers:

L
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(1) The probable success factor should be included, and

modeled on the preliminary injunction analogy.

(2) The probable success factor should be included, but

drafted on independent Rule 23 grounds.

(3) Probable success should not be a factor. Ld

Dispersed Mass Torts: pp. 12-17. There are many possibilities for

addressing dispersed mass torts. Among the more obvious would be

an attempt to cut back on the innovative efforts that have been

made in the last few years to resolve such problems as those

presented by asbestos and silicone gel breast implant litigation.

The equally obvious alternative is to attempt to build a new 
rule

on these efforts, attempting to create a framework that can be 7
generalized to other mass torts as they come to maturity. A middle L
ground is presented by the current draft Rule -23, or some variation

of it: provisions for opting out or in are made more flexible,

conditions may be imposed on opt-outs or opt-ins, and issues L

classes are emphasized., The choices are too multifarious to

present easy choices. Instead they may be sketched as follows,-

recognizing that multiple votes may make sense: v
(1) We should ignore mass torts

(2) We should attempt to repeal present mass tort experiments 
7

(3) We should attempt to create a bold new rule

(4) We should undertake modest changes that support continuing m
experimentation.

Control Counsel: The continuing perception that class actions often 
f

involve lawyers without clients, pp. 17-20, leads to a variety of

suggestions for establishing some means of control. Many means are

possible within the framework of present Rule 23(a), focusing on

adequacy of representation. A solicited representative client, for L

example, could be found inadequate. Courts could undertake more

active supervision of a representative' s understanding of the r
action and involvement in it, or to regulate the process of U
selecting counsel. Other means may require amendment of Rule 23,

including proposals for steering committees, class guardians, or

the like. One of' the central questions is how far class actions

should make courts responsible for supervising one side of an L

adversary contest.

(1) We should not worry further about adequate representation 
¶

(2) We should emphasize the court's general responsibility 
to

ensure adequate representation, but not attempt detailed r
regulation. L

(3) We should consider additional means of ensuring adequate El
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representation, such as:

Class as entity: pp. 17-25: It may be possible to draft a rule that
in some ways treats a certified class as an entity separate from
the individual members. This separation might encourage clearer
thinking about some of the incidents of certification, and at the
same time emphasize the need to focus on the interests of each
individual class member as something separate from the class. It
also might confuse thinking beyond any likely benefit.

(1) It is worthwhi21,eS,>to con tnueIto think about treating the
class as an entity. '

(2) Give up on it.

Specific Draft Questions

The current draft Rule 23 presents several occasions for
focusing many of the suggestions that have been made for developing
practice without making substantial departures from the basic
approach now followed. See pp. 25 ff. The first questions
obviously grow out of the proposed revisions; the later questions
simply ask whether greater changes should be proposed.

Opt-out. Opt-in: The draft would permit the court to allow opting
out of what now are (b)(l) and (b)(2) classes, and to prohibit
opting out of what now is a (b)(3) class. It also would permit
creation of an opt-in class. It includes a relatively detailed but
incomplete provision permitting the court to control the res
judicata consequences of opting out. Opt-in classes might be
particularly useful with respect to claims that are so significant
as to support individual litigation, as a means of achieving
choice-of-law or like ends, or as a means of regularizing defendant
classes. Opting out may be attractive as -a means of addressing
class conflicts even in (b)(l) and (b)(2) classes.

(1) We should continue to work on more permissive opting out

(2) We should continue to consider opt-in classes

(3) The present structure is better

Notice: The draft requires some form of notice in all class
actions, but relaxes the requirement of individual notice now
attached to (b)(3) classes. It may be attacked on the ground that
individual notice is required at least when there is an opportunity
to opt out, and the rule should make the nexus explicit. It may be
defended on the ground that notice calculated to'reach most members
of a class is sufficient to provide opportunity to police the
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adequacy of representation, and that the right to opt out can be

assured by other means whenever there is a realistic 
prospect that

individual litigation will be brought.

(1) It is good to make explicit the requirement that, some

notice be provided in all class actions

(2) Individual notice should be required in all opt-out

classes

(3) It is good to permit relaxation of the individual 
notice i

requirement even for opt-out classes.

&

Collapsing Categories: The draft collapses the now separate

categories of class actions, see pp. 29-30, converting the present g

distinctions into factors to be considered in determining 
whether L

a class action is a superior means of resolving a dispute. 
The FJC

study seems to be puncturing the argument that this step is

desirable because much time is now wasted by indirectly 
litigating

notice and opt-out questions through artificial arguments about

which class category applies. -Notice, opt-out, and opt-in

questions can be addressed without collapsing the distinctions

among the categories, and it may be desirable to maintain the Li
tradition embodied in (b)(1) and the moral force reflected in

(b)(2) classes. At the same time, the draft has a strong r

functional attraction, and offers a neat drafting chore already L
accomplished.

(1) We should redraft in an attempt to preserve the r-
traditional (b)(1), (2), and (3) categories. L
(2) It is too early to choose.

(3) The draft should be maintained for the time 
being.

Issues Classes: see pp. 45-46. The draft' emphasizes issues classes C

in part as a means of cautiously approaching mass 
torts. This is

only a change in emphasis, not a direction for any particular

departures from present practice. £
(1) Added emphasis on issues classes seems useful.

(2) Why encourage separate litigation of issues in ways that

may only complicate or distort separate litigation 
of the

individual issues that remain to be litigated?

Defendant Classes: see pp. 30-33. This -discussion has been

triggered by the draft Rule 23(a)(4) requirement that the class

representatives and their attorneys be "willing" to 
represent the

class. It also involves the redrafting of (b)(2) to make it 
clear

that a defendant class may be appropriate in an action for an
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injunction, and the suqqestion in the Note that an opt-in class may

be desirable for defendants. The willinqness requirement is an

indirect way of approaching the problems that surround defendant

classes. There are several possible approaches, and it is

difficult to present a short list of alternatives because none of

the possibilities seems particularly compelling. Free-form comment

,1 on this question may be particularly helpful, but a few choices

L might help get it started:

(1) Willingness should stay;

(2) Willingness should goc

(3) Rule 23 should state separate requirements for defendant

classes.

(4) Rule 23 need not state separate requirements, but the Note

should offer advice on the special problems of defendant

classes

(5) This is too complicated to think about; we should leave it

to continued judicial development

Fiduciary Responsibility: see pp. 33-35. Draft (a)(4) casually

refers to the fiduciary duty of class representatives and counsel.

It is fair to question the wisdom of this reference-without-
guidance, as many have done. There might be real advantages in

attempting to provide more guidance in Rule 23, but the task of

L providing wise guidance is a formidable challenge.

(1) We should keep the fiduciary duty reference and let it

77 rest with that.

(2) We should abandon the fiduciary duty reference and not

attempt any regulation of fiduciary responsibility.

(3) We should attempt to provide some guidance on the nature

of the fiduciary responsibilities of representatives and

counsel.

Settlement: see pp. 35 38. Draft Rule 23(e) deals with this in

part, particularly with the provision for reference to a magistrate
judge or master. Judge Schwarzer has made detailed suggestions for

regulating the judicial approval process. The question of

7 settlement classes lurks close to the surface. This is a topic

L_ that surely deserves further consideration and a draft.

(1) I disagree - let's not try anything more on settlement.

16- (2) I agree we should do more with Rule 23(e). My specific
suggestions are set out in my freeform response.

Le
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Control Representatives: In many ways, reflected in part with the

discussion of controlling counsel, concern has focused on the role

of the class-member representative. The securities bill provisions

f or guardians or steering committees are prominent examples. An-

approach akin to the guardian approach, ,but in some ways less

troubling, wouldbeto require the court to appoint representatives K
- an approach that might give renewed importance to the "willinq"

representative requirement. Alternatively, courts might demand

that representatives show actual understanding of the litigation fC
and remain actively involved as clients; this, and other measures LJ
such as a simple inquiry into the circumstances, that brought

representative and attorney together, could be accomplished without r
amending Rule 23. iJ

(1) We should attempt to do something to bolster the role of

class representatives.

(2) These problems should be left to continuing judicial

elaboration of the adequate representation requirement.

Class Member Participation: See pp. 47-48. The question is whether

the rule should include provisions that encourage and support

greater participation by nonrepresentative members of the class.

(1) We have enough participation without encouraging more.

(2) This prospect should remain on the agenda.

Overlapping Classes: see pp. 49-50. Although the problems of

overlapping classes involve many matters outside the Enabling Act

process, including antisuit injunctions, de facto surrender of

jurisdiction by yielding priority to another action, intercourt and

intersystem consolidation, and the like, it would be possible to >

approach the question in part through Rule 23. The simplest means

would be to add a factor to the draft Rule 23(b) list, authorizing C

a court to consider the pendency of related class actions as a to
factor' in ruling on certification or decertification. This

question also might be added to the matters considered in approving

settlement. -

(1) We should see whether we can draft something that helps

courts respond to the problems of overlapping classes. F
(2) Enough already. X

... C~~~~~~~~~~~~~~~~~~~~~~r



Rule 23: Challenges to the Rulemaking Process

Introduction

For some time now, the Civil Rules Advisory Committee has been

studying the possibility of amending Civil Rule 23. Following

suggestions of an American Bar Association Committee, a

comprehensive draft was prepared during the time when the Committee

was chaired by Judge Sam Pointer. A copy of that draft is attached

as an appendix. It seems fair to describe the draft as in many

ways a modest revision that would clean up many aspects of the

rule, and - through deliberately flexible drafting - leave the way

open for some measure of future growth. By now, the draft has been

reviewed informally by a goodly number of practicing lawyers,

judges, and academics. Reactions have varied. The academics, and

to some extent the judges, have viewed the draft as indeed modest,

a conservative but worthwhile effort to improve some obvious rough

spots that does not attempt to take on the larger or more difficult

questions. The practicing lawyers also have tended to view the

draft as modest, but believe that the cost of adoption would far

exceed the possible benefits. In their eyes, it has taken nearly

three decades to beat Rule 23 into a workable instrument, an

achievement that would be set back at least a decade if they were

given the chance to litigate and strategize about the proposed

changes.

These mixed reactions point up the questions that, in the end,

are most important: Has the time come to attempt any changes in

Rule 23? If so, what - and how dramatic - should they be?

Even this articulation of the questions assumes that it is

appropriate to study Rule 23 with an eye to possible improvement.

That assumption, at least, seems sound. The unspoken barrier that

shielded Rule 23 from Enabling Act scrutiny for many years has come

down. Rule 23 was last revised in 1966. The 1966 version of the

rule has taken on a life that would have astonished the Advisory



[l

2 <

Committee. Answers have been given to many questions that were

not, could not, have been foreseen. A comprehensive review of this

experience is now appropriate. It would be astonishing if this

review were to show that we have, by a common-law process of -

elaborating Rule 23, developed an ideal class-action procedure.

Surely there is room, both here and there, to improve the rule. r
The conclusion that this is an appropriate time to study Rule

23 does not mean that this is an appropriate time to change Rule

23. Improvement carries its own costs as lawyers and judges

struggle to understand, implement, amplify, and take strategic C

advantage of the intended changes. And if there is room to L)

improve, there also is room to confuse, weaken, or even do great C

harm. Perhaps more to the point, seizing the opportunity to make LJ

modest improvements today will surely mean that Rule 23 will 
not be

revisited for many years. If more significant or better L
improvements might be made in five years, or ten, it likely would

be better to defer present action. There is no imperative to act

once a problem is studied, no shame in inaction. Much depends on

the state of present knowledge and the quality of present r
foresight. Foresight is particularly important, not only in

developing wise answers but also in drafting them into a rule 
that

will deliver those answers -in the face of determined attempts 
by J

adversary lawyers to wrest different answers from it.

A question framed in this way cannot be answered without also 
9

determining the measure of risk aversion appropriate to the

Enabling Act process. The rulemaking process works best when it B_

generalizes the lessons of actual experience in a smaller arena.

That comforting security, however, is not always available. Rule L
23 might never be amended if first we must have controlled

experiments, or clear empirical measurement of actual local V
experience with a new provision. The Enabling Act process has

often relied successfully- on - less rigorous evidence. The :
L

aggregated experience of, all of those engaged in the formal
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rulemaking process, as well as the many insights provided by public

comment and less formal processes such as this Research Conference,

can provide a secure foundation. But judgments can and do differ

about the lessons of experience. There are seldom likely to be

changes to any rule that do not encounter some risk, however small

the rule and the changes may seem. Some risks are properly

accepted. If there is a clear problem and no experience-tested

solution, real risks may justifiably be run. If there is no clear

problem, an esthetic desire to pretty up a rule does not justify

any significant risk. The urgency of the need is as important an

element as the state of knowledge and quality of foresight.

In many ways, the pending reconsideration of Rule 23 provides

C a good test of the Enabling Act process. If the process can

L. operate only when there are rigorous and clear answers to the

important questions about present experience, Rule 23 must remain

out of reach. If the process requires rigorous and clear

predictions as to the effects of any changes, Rule 23 is even

further beyond our reach. Prediction of the effects of a new rule

in comparison to continued judicial evolution of the present rule,

to development of other possible methods of aggregation, or to

individual litigation, never will be precise. And it is simply

impossible to reckon with such questions as the possible impact of

L new court rules in encouraging or discouraging procedural or

substantive lawmaking by Congress or, state legislatures.

L As if these questions were not difficult enough, it also

Clll~ should be reflected that consideration should extend beyond the

L federal courts. State courts too are in the class-action business,

and many are likely to adapt their rules to the federal rules. It

is proper at least to consider the experience of state courts, and

to attempt to draft a rule that recognizes the role of state-law

claims not only in federal court but also in state courts.

The final caution is that there always is a temptation to do

more than really should be done by rule. Even if firm answers can

L
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be found for all the questions, large and small, it is better to

avoid complicating the rule with answers to all the small V
questions. Once the framework is established, judicial evolution

may provide good - perhaps better - answers, and can be better than i

the formal rulemaking process at adapting the answers to changing

needs. The Manual for Complex Litigation enjoys similar advantages V
in helping to shape developing practice.

As to Rule 23, my own mood at the moment is one of optimistic

caution. The caution arises from the staggering array of questions

any of us can address to the state of present knowledge without

receiving clear answers. Many of these questions are described

below. Caution also arises from the dramatic new uses that are K
being made of Rule 23 in dispersed mass injury cases. In that L

field, a perfect grasp of today' s reality would be superseded K
before it could be captured in a clear rule. The optimism arises L

from the belief that there are some ways at least in which Rule 23

can be improved without great cost. The optimism also is the shiny

back side of a darker view that it will be at least ten years

before we know enough to be able to undertake more sweeping changes

within the confines of the Rules Enabling Act process.

Big Changes

There are two obvious occasions for potentially big changes in K
Rule 23, one negative - from the perspective of class action fans

- and one positive. The negative changes would seek substantial K
curtailment of class action practice.* The positive changes would l

seek to capture and perhaps improve the growing efforts to adapt

the present rule to the needs of dispersed mass injuries. There

also may be room for a third and essentially conceptual change,

perhaps not so big but potentially important. This change would

recognize openly that the class - amorphous, defined in the end

only by judicial fiat - is an entity apart from those who volunteer C

(or may be coerced) to speak for it. It is, to be sure, a X

juridically created entity, and must speak through people just as

El
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a corporation must speak through people. But it may help to

sharpen the focus on class as client, speaking through one set of

agents to another. These possible changes are addressed at the

outset, before turning to the more detailed, even niggling

questions that may be addressed whatever is done about the larger

issues. The big changes will be described in terms that reflect

assumptions about current experience that are widely shared but

LI unreliable. One of thefmost importanttasks is to learn more about

the realities that underlie these and other assumptions, a task

that the Federal Judicial Center is attempting. Reality may be

different from perception, and perhaps markedly different. But

large questions may provoke more diligent inquiry into reality, and

thereby serve a purpose even if the questions prove irrelevant in

the real world.

Cutting Back on Rule 23. Virtually all of the current discussion

assumes that there is little need even to tinker with the core of

(b) (1) and (b) (2) classes. This tacit assumption is hardly

surprising. There may be room to change such incidents as notice

and the opportunity to opt out. Creation of an opportunity to opt

out would provide an indirect means of addressing the conflicts

L. among individual members of the groups that, because of

similarities that at times may be only superficial, are assumed to

constitute homogeneous classes. But there is-no perceived need to

rethink the justification for these classes. To the contrary, it

is widely assumed that (b) (1) and (b) (2) classes represent the

traditional and persistently legitimate core of Rule 23. They also

account for a relatively small minority of all class actions.

L
It may be surprising, on the other hand, that there have been

few suggestions that the time has come to rethink the public

enforcement function of (b)(3) classes. It is commonly accepted

that (b) (3) classes, by providing a means for aggregating small

claims that would not bear the cost of individual enforcement, have

significantly expanded the effective reach of many substantive
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principles. This effect is not beyond examination, both to assess

whether it is as pervasive as some observers assert and to

determine whether it is desirable. Because the question is not at

the front of discussion, it deserves only brief and preliminary

expansion.

One consequence of (b) (3) classes can be likened to the

"freeway effect." One lesson from the early years of urban freeway

construction was that pre-freeway traffic volumes expanded quickly K
as freeways were opened. Given an opportunity for more convenient

driving, more people drove more places. The same consequence flows

from procedural devices that aggregate small claims into more

convenient litigating units. This effect obviously touches the

aggregation court - claims that otherwise would be filed elsewhere LJ

are brought to the aggregation court. It is widely believed that

beyond this reallocation of business among courts, aggregation also

increases the number of claims that are made in any court. It

cannot be assumed that the result always is "more justice," even 7
L

accepting the underlying substantive rules at full value. One

obvious risk is that defeat of aggregated claims will obliterate

many claims that would have been justly vindicated in individual L

actions. That this risk is seldom discussed reflects the realistic g

assumption - of which more later - that aggregation creates a L

nearly irresistible force to award something to the claimants.

Another risk is found in the common cynical observation that K

individual actions may be brought on ten or twenty percent of valid

claims, while aggregated actions may be brought on one hundred and

twenty percent of valid claims. Creating aggregating mechanisms

that accurately sort out the unfounded individual claims may reduce 
C

the values of aggregation substantially. L

A more troubling concern is that many of our substantive rules

are tolerable only so long as they are not fully enforced. One

version of this concern is that full enforcement simply costs more 
F

than it is worth. One illustration, not fanciful, is provided by

L

7
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the class action to recover on behalf of consumers who had been

duped into buying recorded music "performed" by a group that lip-

synched to a performance by other artists. Putting aside any

lingering doubts about the nature of the injury, great cost is

incurred in mounting the action, supervising it, possibly deciding

it on the merits should settlement fail, and distributing relief.

r It is a real question whether the cost is justified by the

individual benefits of-the actual award, or the aggregate benefits

from deterring-similar behavior. In some settings, these costs can

be reduced by finding substitute means of relief - the offending

musicians stage a free concert or reduce the price for the next

record they actually-perform themselves (if anyone will buy it), or

a monetary recovery is awarded to a plausibly relevant charity, or

r whatever.

Whatever ingenuity might devise by way of "fluid," "cy pres,"

or "class" recoveries, they present a question that can be

articulated in at least two ways. The direct mode is to ask

whether such dispersed benefits stray too far from the connection

that justifies imposing private remedies for private wrongs. The

more diffuse mode is to ask whether all substantive principles

really merit pervasive enforcement. Many of our substantive

principles are tolerable only if they are not fully enforced. I do

not offer any examples because each of my examples would offend

some, whose counterexamples might at times offend me.

One response to this question would be to inquire whether

three decades of experience with broad enforcement of at least some

L substantive rules through (b)(3) class actions justifies

significant retrenchment. The absence of any suggestion that this

inquiry should be undertaken may reflect general satisfaction with

Rule 23 as a private enforcement means for public values. Surely

there are many who do feel satisfied. Perhaps even those who are

not satisfied have become reconciled. However that may be, there

is a separate problem for the rulemaking process. Rule 23 has

L
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grown into a device with sweeping substantive consequences.

Substantive consequences flow from good procedure as well as bad; L;
it is not ground for shrinking-from a procedural improvement that

it will facilitate more thorough enforcement of substantive L

principles. It is too late to argue that the 1966 creation of

present Rule 23(b)(3) is invalid because of its profound t,

substantive impact. But it would be different to cut back on Rule

23(b)(3) because of concern that it leads to over-enforcement of r7

substantive rules. Revising Rule 23 to cut back its substantive

consequences may be as much within the Enabling Act as its original 
7

adoption and subsequent amendment, but the motive would be

perceived - and correctly so - as a desire to abridge substantive

rights as they are now enjoyed. It may seem a paradox, but use of

the Enabling Act process to correct its own excesses, even

unanticipated excesses, is fraught with real controversy.

Two relatively modest steps might be taken toward cabining the

substantive effects of Rule 23. One, by far the simpler, would be ,J

to permit consideration of the balance between the need for private

enforcement of public values through Rule 23 and the costs of the

proceeding. A court might be permitted to conclude that regardless

of the merits, certification is inappropriate in light of the

effort required to superintend the litigation, the trivial nature

of individual benefits, and the insignificant character of the

alleged wrong. Using a term perhaps not appropriate for the F-)
language of a formal court rule, this approach would enable a court

to refuse certification -because a class action "just ain't worth

it." As compared to the second approach, certification could be

denied even on the assumption that the class has a strong claim on 
V

the merits.

The second limiting approach, in some ways related, would be

to undo present doctrine and permit or require preliminary

consideration of the probable outcome on the merits. Although

motions to dismiss for failure to state a claim or for summary

L
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judgment are more effective than many have thought in defeating

suits brought as class actions, there is genuine concern that very

weak claims can survive such preliminary challenges. At least two

L purposes would be served by looking beyond these devices for means

to consider the probable outcome, each reflecting the burdens

imposed by class certification. If the class claim is likely to

lose, it may be doubted whether a substantial share of scarce

judicial resources should be devoted, to it. And certification of

weak claims can exert a strong pressure to settle, notwithstanding

V likely failure on the merits, because of the costs of defending a

class action and even a small risk of a large judgment.

EL It is tempting to analogize preliminary consideration of the

merits to the approach taken in deciding whether to issue a

preliminary injunction. The comfort provided by this analogy

unfortunately proves illusory on examination. Each of the factors

in the familiar injunction formula must be considered differently.

This should be no surprise, since the function of the inquiry

differs in the two settings. The primary objective of -a

L preliminary injunction is to preserve the opportunity to grant

effective relief after trial, to preserve a meaningful opportunity

to resolve the claim on the merits. The primary objective of

refusing certification for class pursuit of claims that do not bear

the freight of individual litigation is to protect against the

burdens and corresponding pressures of class action litigation.

FL This difference affects each of the four familiar factors.

There is no reason to suppose that the threshold probability

of success on the merits should be measured in the same way in the

two settings. At the outset, the preliminary injunction question

is likely to be addressed at the beginning of the litigation on the

L ¢ basis of procedures affected by the need for promptness; more

deliberate procedures, often including controlled discovery, are

likely to be available in addressing the class certification

question. More important, the required level of probability is

L



10

likely to fluctuate around a lower point in the class certification

setting, particularly when it seems highly probable that individual

claims never will be resolved on the merits absent certification.

Reducing the required probability of success also seems justified

by the differences in consequences between class certification and

preliminary relief, as reflected in the remaining three factors.

The harm of denying relief must be measured in the class

setting more by appraising the merits of the class claim than by

the real-world impact of ongoing conduct that might be controlled

by injunction. It also is 'possible to develop a test that F
considers not only the prospect of class success but also the

importance of class success, akin to the first suggestion. If

little individual harm is done by denying relief, a relatively

strong prospect of success might be demanded.

The harm of granting relief must be measured in the class

setting bar the burdens of the class litigation process and the

pressure to settle out of the litigation burdens, again not the

real-world impact of controlling primary human activity. The

importance of class success affects this assessment inseparably

from the assessment of the harm of denying class relief.

The public interest, finally, must play a far larger role in

class certification determinations than ordinarily occurs with r

preliminary injunction decisions. Class actions that aggregate L

small claims that cannot effectively be enforced one-by-one are

more important as means of vindicating and enforcement the

underlying public purposes of regulating legal rules than as means

of providing often trivial relief to individual claimants. Perhaps _

because it is so important, measurement of the public interest must

begin with the question whether it is proper for courts to

distinguish - or, in a less flattering word, discriminate - between

the levels of public importance represented by different underlying n

legal rules and by different asserted violations of those rules.

L
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L ~~~No real comfort can be found in the preliminary injunction

analogy. The suggestion that class certification should be

affected by a preliminary look at the merits also must reckon with

the collateral consequences of taking a look. The time for making

the certification decision, for example, is likely to be postponed

L in order to provide an adequate basis for going beyond the showings

required on motion to dismiss. Often it may be possible to rely on

a summary judgment record for the conclusion that although summary

judgment is not warranted, the case is so thin that class

certification can be denied. But at other times a summary judgment
L.

motion may focus on only some parts of the case, leaving the need

F, for more global exploration and appraisal. If a significant

prospect of success is required, it may be appropriate to

reconsider the question whether a defendant should bear some part

of the costs of notifying a plaintiff class. The proposal to

create an opportunity for permissive intelocutory appeal from class

certification decisions is another example - if appraisal of the

merits affects the certification decision, the nature of the appeal

will be changed, the probable delay increases, and the court of

appeals must wrestle with the prospect that permitting appeal will

F embroil it in consideration of issues that will reappear on a later

appeal. Many other effects are likely to emerge, some that can be

foreseen with diligent imagination and others that are beyond our

L powers of prediction.

Either of these proposals for cutting back on Rule 23(b) (3)

may be challenged as inviting improper judicial discrimination

among favored and disfavored substantive principles. An unadorned

L provision allowing consideration of the probable outcome on the

merits would be least subject to this charge, but would not be

immune. Consideration of the probable outcome has strong

attractions nonetheless. The simplest form would add probable

outcome on the merits as one of the factors to be considered with

all other factors in deciding on certification. Whether in this

simple form or some more complex variation, much good might be done
L
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in protecting against the risk - however symbolic or real - that

weak claims can impose heavy burdens and, through the burdens, K
coerce unjust settlements.

The mood of the moment, at any rate, seems to be that Rule 23 LI

should not be cut back significantly. At most, some support might

be found for permitting consideration of the probable merits of the

class claim. The questions are whether it should be expanded, or

at least made to work more effectively within its present sphere. 7

mass Torts. A great deal of attention is being focused on "mass -

torts," carefully distinguishing between "single event" cases and t

those that arise out of more dispersed injuries. The single event

cases are exemplified by hotel fires, airplane crashes, bridge

collapses, and other circumstances in which a concluded transaction

has generated a known and identifiable universe of claimants. The C

dispersed injuries are exemplified by environmental contamination

and product injuries - most prominently asbestos - in which a

prolonged course of conduct produces effects that may span periods

of years or even decades, generating unknown and perhaps

unpredictable numbers of claimants who suffer a wide variety of XJ

injuries that range from trifling to serious or fatal. Whether or

not the consequences of such events are well-suited to resolution 7
through any variation of our adversary judicial process, courts

have had to cope with them. The starting point has been

traditional enough: as compared to the small claims that will not

bear the costs of individual litigation, mass torts give rise to p
large numbers of individual actions. The questions arise from t

efforts to reduce the staggering costs of proceeding case-by-case,

costs that include not only transaction costs but the inconsistent 7
treatment of claimants who on any rational ground should be treated

consistently. Many ingenious efforts have been made, often outside -

Rule 23, at times within the scope of Rule 23, and at times

nominally within the scope of Rule 23 but well beyond the reach 0

that anyone would have imagined until two or three years ago.
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The mass tort phenomenon provides a particularly inviting

opportunity for creative rulemaking. In broad terms, the question

is whether we can invent an aggregating procedure that, as compared

to present procedures, affords better net results to most claimants

than now flow from individualized litigation. Many lawyers would

say that present practices have not achieved this goal - that given

a choice, an individual whose claim is sufficient to support

L individualized litigation usually is better off opting out of an

aggregated proceeding. It would be a stunning triumph to develop

a procedure that supersedes this judgment. The triumph would be

stunning, however, because the difficulties are so great. Perhaps

three groups of these difficulties merit attention - lack of

knowledge, limits of the Enabling Act process, and the intrinsic

limits of judicial procedure.

I
Lack of knowledge needs the least emphasis. We are in the

infant stages of aggregating mass tort litigation. Many different

approaches are being tried. The wisdom and long-run success of

these improvisations cannot be measured for years to come. The

L only thing that can be said with confidence is that some approaches

are dispatching cases. The most recent and dramatic examples seek

to resolve tens of thousands of cases and incipient ("futures")

cases through class-based settlements that are driven by the

defendants' needs to buy "global peace." Dispatching cases, and on

a reasonably uniform basis, is a great virtue. But-the most

dramatic approaches also are the most improvisatory. They also

veer furthest from traditional judicial methods and closest to

administrative systems. In one variation or another they are being

applied to problems that are similar only in presenting large

numbers of claims. Some settings have matured in the senses that

the facts are (or seem to be) fully developed, the law is clear,

and there is substantial experience with individual litigation that

demonstrates the realistic strategic value of individual claims.

Some settings may generate the particularly difficult questions of

marshalling limited assets to meet competing present and future

L
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claims. Other settings have none of these characteristics. But

all have it in common that we are nowhere near the point of

understanding evaluation.

It is confounding, for example, to contemplate the question of god

"maturity." The nature of dispersed torts virtually forecloses

aggregation before some individual actions have been tried. If the

plaintiffs should win all of a substantial number of individual

actions, an aggregated adjudication that establishes liability L
seems sensible if courts should shy away from nonmutual issue

preclusion. This approach becomes more troubling as the proportion i7

of defense victories increases, and becomes- more troubling in a

complicated way. An aggregated once-for-all adjudication is not

attractive at the other end of the spectrum at which plaintiffs

should lose all of the same number of individual actions. If the

aggregated litigation should impose liability in favor of all 7
remaining class members, we would be troubled by doubts as to the

correctness of the result, and troubled also by the prospect that

the earlier losers should remain without redress when many others

are compensated through the class adjudication. Our doubts as to

the correctness of the result might well be enhanced by fear that LI

the unnerving prospect of denying all recovery to every plaintiff C

may itself exert significant pressure to impose liability. And the L

alternative of a settlement that in effect establishes partial

liability does not gladden all hearts. As much as we value private

peacemaking, the compromise may reflect either the overwhelming

power of the defendant to defeat claimants in one-on-one litigation 7
or the overwhelming power of class litigation to coerce

capitulation. Surely the outcomes of individual actions that have r

been tried to judgment should be considered in determining whether

and how to aggregate remaining claims; the means of weighing this

factor, however, cannot be easily described.

The limits of the Enabling Act are equally obvious. The Civil

Rules cannot directly affect the subject-matter jurisdiction limits L
L
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that may impede thorough-going aggregation in federal courts.

Indirect effects might be possible, most likely through clarifying

the conceptual character of class litigation, but this prospect 
is

L uncertain at best. There may be greater hope for addressing

questions of personal Jurisdiction, subject only to Fifth 
Amendment

due process constraints; Civil Rule 4(k) (2) may provide reassurance

on this score. The Civil Rules cannot do anything direct'about the

L. choice-of-law problems that beset aggregation, particularly through

class actions. Indirect effects may be more plausible in this

V area, by such devices as opt-in classes for those who agree to

abide a specified choice of law or narrow issues classes that seek

to resolve fact issues or lowest-common-denominator issues of law

application. Such indirect effects may help, but fall far short of

r giving coherent focus to the traditional forces that generate

L widely disparate consequences, state by state, for a common course

of activity pursued on a regional or national level. 
One approach

may be to attempt a closer integration of the Enabling Act process

with Congress, working toward simultaneous solutions in which new

L, rules and new legislation follow parallel paths. Any such approach

must be undertaken with great care, however, lest the great virtues

r of Enabling Act independence be gradually diminished.

The intrinsic limits of judicial process require reflection on

L what can be and on what ought to be. What is possible depends not

only on procedure but also on structure: it would be possible to

provide prompt individual trials by traditional procedures 
to all

asbestos claimants, for example, if only there were enough judges

Ad - and lawyers' - to handle them. Fewer lawyers and judges would be

L needed if common liability issues were resolved by preclusion,

whether arising from a global class determination, nonmutual

preclusion based on individual litigation, consent to "belwether"

litigation, or some other means. To note this possibility is not

to champion it even as an abstract possibility. In fact, no

government is going to assume the direct costs, quite apart from a

lingering wonder about the uses to be found for all those lawyers
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and judges when the asbestos cases are cleaned up. More important

for our purposes, it may be wondered whether traditional

adjudication of such a mass of cases is desirable at all. If

liability remains open in each case, there will be inconsistent -

determinations of liability - very few as time goes on, but some

nonetheless. Even if liability is taken as established, like

injuries will win dramatically different awards. We live with the LJ
inconsistencies and irrationalities that are inevitable in our

system when they occur on small levels of low visibility. It is

more difficult to accept them on a large and highly visible scale.

In the real world, individual litigation of all asbestos L

claims will not occur. If they are to be decided by courts - as r
they must be for default of any alternative - some expediting L

device must be found. Aggregation seems to be the answer, whether

it is as modest as joint trial of ten or twelve cases at a time, as 7
imaginative as projection of a selected sample of damages verdicts

to a universe of claimants, or as ambitious as class-based C

settlement of tens of thousands of cases at one time. These and

other aggregating devices share the virtues not only of saving

costs but also of promoting consistent outcomes. They also reduce Li

or eliminate individual control of individual litigating destiny,

and move courts away from the traditional roles that give L

reassurance of legitimacy. In the more dramatic forms, they may

involve courts in relatively remote supervision of administrative F
tasks and structures such as claims resolution facilities that bear

scant resemblance to traditional adjudication. The departure from L

traditional structures and procedures reflects a carefully

considered judgment that new means must be found to meet new needs,

but the departure remains substantial. L

Volumes have been written about mass tort litigation, and C

whole shelves will be filled. Every branch of the bench and bar is

contributing. The question for the rulemaking process is whether

the successful beginnings can be identified and captured in a few K
L
Le
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hundred words that consolidate the good, discard the weak, and

above all provide the flexibility needed for future growth. 
It is

not particularly important whether the words are placed in 
Rule 23

or in some new Rule "23.3." But it is vitally important to know

where to start. The most cautious approach is that embodied in the

L current draft. The draft includes an increased emphasis on issues

classes, and creates opt-in classes as well as expanded

opportunities for opting out or defeating any opting out. These

features were deliberately designed to support further development

of Rule 23 in mass tort cases without attempting to predict 
the

direction or extent of the development. A bolder approach may be

justified, but the information base must be secure.

L 1
Class as entity and client. Rule 23 requires that a class be

represented by a "member" of the class whose claims 
or defenses are

"typical" and who will "fairly and adequately protect the 
interests

of the class." Courts rightly seek to ensure adequate

representation. Representation, however, can be provided by

counsel. The role of the member-representative is more ambivalent.

L At times courts seem to want member-representatives who can 
fulfill

the role of sophisticated client, exercising a wise 
and restraining

L judgment. At other times courts seem more concerned with the

member-representative as a token, offered up to appease 
memories of

L a superseded model of client-adversary that lingers only in

tradition and the formal trappings of Rule 23(a). Representatives

with no significant stake and no plausible understanding of the

litigation may be accepted with good cheer. Nowhere is the

ambiguity more obvious than in the decisions that recognize

V continued representation by a class member whose individual 
claim

has been mooted.,.

The questions that surround the individual representative are

reflected in current congressional attempts to revise class 
action

procedures for claims -under-the--securi--ties--laws.---fOne proposa--

would require appointment of a guardian for the class; another
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would require appointment of a steering committee of class members

with very substantial individual stakes. These proposals evidently 1

spring from a fear that there are no real clients in these actions,

and - the important point - that the system suffers for the lack.

Class representation could be sought in many quarters. Many

different forms of public representation are possible; none seems K
a likely candidate for adoption by amending Rule 23. The familiar

alternatives include class members, organizations that represent K

group interests more than individuals, and class counsel.

The difficulties that surround class representation by a class L-

member vary across a broad range, reflecting the broad range of

class actions. When challenged acts have inflicted relatively

trifling injury on many people, there is little incentive to devote

any significant time or energy, much less money, to the common y
cause; if member representatives are not literally hard to find,

the likely reason is that counsel who find representatives assure E

them that they need not really bother with things. Or perhaps L

other rewards are involved. When significant numbers of people n

have suffered individual injuries that would support individual U
litigation, the problems are quite different. There are likely to

be conflicts of interest, more or less acute, beginning with

selection of the forum, definition of the class, choice of counsel,

setting the goals of litigation, and straight on to the end. These

conflicts run almost indifferently among class members,

representative class members, and counsel. Resolution is most E

likely to be effected by counsel, at times explicitly but often LJ

implicitly in the course of making tactical decisions. Quite C

different problems may be involved with "institutional reform" L
litigation. An employment discrimination class, for example, may

include people of divergent interests and beliefs; representative 5
members may not be aware of the divergences, or may prefer to

present the image of a homogeneous class. r JLF
Organizations that maintain class actions behind the facade of

Li
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individual representatives often provide highly effective

representation, driven by commitment to lofty ideals and fueled by

FE experience and sophistication. There is a risk, however, that

ideological commitment may create as much conflict with the views

and interests of class members as ever arises from divergences

among class members themselves. There is little reason to believe

that all problems disappear when an interest group assumes the role

of client.

Class counsel often enough provide the originating genius of

L class actions. Very often they are the only source of informed,

sophisticated judgment about the goals to be pursued, and in all

but the exceptional case must choose the means of pursuit. In most

cases, effective representation will be provided by counsel,

without substantial let or hindrance, or it will not be provided at

all. Adverse reactions to this phenomenon arise from an array of

concerns. A familiar concern is that class counsel in fact are the

class: they seek out token representatives, pursue the class claim

primarily for the sake of fees, and measure success by their own

L fees rather than class relief. A somewhat different concern is

that ideologically driven counsel may persist in pursuing imagined

L class goals far beyond the point of optimum class benefit. In

greater extremes, there may be a concern that nearly frivolous

E claims are pursued for nuisance or strike value, without any

thought of class benefit.

L These tensions surrounding adequate representation will not be

resolved by any likely revision of Rute 23. Some help might be

V found, however, in subtle changes that focus on the class more and

the member representatives less.- One direct approach would be to

r focus directly on representation of class interests, considering

L the involvement of class members as simply one factor bearing on

adequacy. The class would be regarded as the client, and adequate

representation by counsel as the test. The greatest virtue of this

approach may be derided as little more than esthetic - it would
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greatly reduce the unseemly spectacle of recruiting representatives

who know little or nothing of the dispute and are no more than

token clients. But esthetics count for something; the cynicism

that readily surrounds representative class members can taint the C

occasional genuinely representative member. More important, this

common sham can exert a gradual corrosive effect that weakens more r
important constraints on the behavior of counsel. Beyond the L
esthetics, focus on the class as the client might improve our

approach to other problems. Mootness doctrine could focus solely L

on the life and death of the class claim, without the complicated

doctrines of relation back, continued representation by a mooted L
representative, and the like that now cloud the picture.

Discarding the image of the representative' s claims as typical V
might encourage a more direct focus on the definition of the class

and on the conflicts that may require multiple classes or p
subclasses. And courts would become more obviously responsible for A

ensuring adequate representation.

The entity concept of the class might afford one useful

perspective for addressing the question whether class counsel also

should represent individual class members. At least when L

individual class members have claims that would support individual

litigation, there is a risk that duties to an individual client and I

prospects of personal attorney advantage may conflict with duties

to the class. Even if individual claims would not support

individual litigation, there is a risk of conflict if class

reprsentatives are allowed compensation for the effort devoted to r
pursuing the class claim. If the class is seen as a- separate

client, these questions can be addressed more thoughtfully. V
Quite different advantages might flow from treating the class

as an entity in dealing with questions of jurisdiction. A Rule 23

amendment that defined the class as an entity might of itself be

sufficient to establish the class claim as the measure of the

amount in controversy required for diversity jurisdiction. A
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L rather neat intellectual trick would be required, justifying

interpretation of the amount-in-controversy requirement as a means

of identifying the cases suitable for federal adjudication by the

total amount involved and the importance of the defendant' s stake,

while simultaneously continuing to permit focus on individual

representatives to avoid the frequently disabling impact of the

complete diversity requirement.

Focus on the class as party also might influence thinking

about due process constraints on exposing individual claimants to

adjudication in a distant forum having no apparent contact with

rl- their individual claims. Connections to the interrelated events

L underlying all claims can be viewed as connections to the class,

and membership in the litigating class as itself a tie to the

L forum. Jurisdictional concepts are- thoroughly - and often

foolishly - conceptualistic. Providing a clear concept is proper

L business for the Enabling Act process.

Really imaginative use of the entity concept might even

support a more rational approach to choice of law. Viewing a class

of victims as a whole, it is very difficult to understand why

different people should win or lose, or win more or less, because

different sources of law are chosen to govern the self-same

conduct. If it were possible to imagine a class claim, it would be

possible to choose a single law to govern the single claim, or -

more likely - to choose a single law to govern the claim as to each

defendant. It need not matter which variation of choice-of-law

theory is selected after that point. As attractive as this

L prospect might seem to a true heretic, it probably reaches too far

for present acceptance. It is too easy to argue that class

certification can do no more than take individual claims as they

exist in the nature of individual choice-of-law processes, however

L. much those processes depend on the choice of forum. As a mere

procedural device, class treatment cannot alter the conceptual

L substance of the individual claim, no matter how drastically the
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claim is affected in fact. Separate sovereignties account for the

unseemly differences in outcome, and their interests cannot be 7
thwarted by this trick.

Entity treatment also might help in confronting the preclusion

consequences of a class action judgment. In one direction, it

would underscore the proposition that the claim pursued by the F
class often is narrower than the claim that would be defined for

purposes of individual litigation. Although an individual would,

for example, be expected to join statutory discrimination and

contract theories in a single action for wrongful termination, a g

class action for discrimination often should leave the way free for K
an individual contract action. This benefit could become

particularly important in settings that involve many claimants with L
small damages and a few with large damages growing out of the same

setting. Illustrations are offered by the purchasers of

defectively designed motor vehicles. Many will have relatively

small claims based on depreciated value; a few will have large 7
claims based on personal injury. It is unthinkable that either J

settlement or litigated judgment in a class action on behalf of all

should preclude individual actions by those who suffer personal

injuries, either before or after the class judgment. Recognizing

that the class claim is limited'to the common injury would help to K
express and ensure this conclusion. Matters are more confused in

another direction.' Class actions may augment the risks of

litigation that is premature in relation to advancing knowledge.

A claim on behalf of millions of users of an over-the-counter drug 
f

might be brought and fail because of inability to prove that it f

causes a particular side-effect. Ten years later, convincing proofA.

might become available, and be most convincing as to users who were 
L

members of the original class. We are prepared to accept

preclusion in individual cases that present this problem. It is

not clear whether we should be prepared to accept preclusion by

representation on such a grand scale. Open recognition of the K
distinctive character of class litigation would at least help open
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the question for direct investigation and response.

Attempts to pursue overlapping or successive class actions are

less likely to yield to an,,entity vision of the class, but some

progress might be made even in this direction. Certification of a

class in one court could, befound to engage the class claim,
L.,

invoking-the rules that Iare appropriate when two or more actions

are brought by the same,-plaintiff -on the same claim. Courts are

often surprisingly willing to allow two actions to proceed on

parallel tracks, however, and it may be unduly optimistic to hope

LI that a different approach would be taken when different

r11111 representatives presume to voluntarily submit the same class claim

L to different court. Successive attempts to certify a class after

failing in one action may prove even more difficult to control. It

would be convenient to assert that the asserted class is bound by

the determination that it does not exist, but the seeming self-

contradiction will be difficult to accept. The initial'refusal to

recognize the class as an entity seems to leave no one to be bound

when a different putative representative appears with a second

request for recognition.

Entity treatment of the class also could provide the

paradoxical benefit of encouraging more careful thought about the

7 individuals who constitute the class. Because the entity is

obviously artificial, its separation makes it more difficult to

pretend that the class is its members. Greater care may be taken

in addressing questions of class membership and conflicts of

interest, and in considering whether 4 to frame the action as a

mandatory, opt-out, or opt-in class. The sharp distinction between

the class as entity and its constituting members, moreover, may

underscore the need to think clearly about the members' rights to

participate both individually and through influence on class

counsel.

Increasing judicial responsibility for adequate class

representation may be the most important single reason for
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rejecting a change that would define the class as the client.

Although courts now are responsible for policing adequacy, treating

the class as entity would make it clear that this responsibility is

not shared with any particular class representative. It also would

be clear that the representatives cannot be relied upon to make the

initial selection of counsel (or, perhaps more realistically,

ratifying self-selection by counsel who sought them out). At the L

outset, courts would be more responsible for the identity of

counsel. There is no reason to allow class counsel to be selected _J

by the first representative who appears, much less by a

representative recruited by would-be class counsel. At a minimum, K
the cdurt could be required to give notice of any action seeking

class certification and to invite competing applications to appear 
K

as counsel for the class. 'As exciting as it may be to contemplate

such devices as auctioning the oppportunity to represent the class, 
7

judicial responsibility for selecting counsel for one of the

adversaries makes substantial inroads on a system that relies 
on

the court to remain impartial between adversaries who appear before 
K,

it on their own motion. Even more troubling, courts would remain r
responsible throughout the litigation, taking on a role that

necessarily involves particular consideration of the interests and

position of one party. Maintaining a distinction between neutral r

assurance of adequate representation and acting as guardian of

class interests must be difficult, and perhaps not fully possible. 
C

The token class member representative may not do much to assure

adequate representation, and courts now are 'responsible for

assuring adequate representation, but th'e change could be troubling 
L;

nonetheless.

If tocus on the class as client might have esthetic

advantages, moreover, it also might have symbolic disadvantages.

We can pretend that class member representatives are clients. it U

is more difficult to pretend that a class is a real client. Cries

of barratry, champerty, and maintenance - or the more contemporary

buccaneering - would redouble.

C
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And of course the urge too focus on _the -class as client

provides another illustration of generalizing from one or two class

action phenomena. The need for a client is most real in cases that

aggregate large numbers of small claims and do not win the

involvement of any class members with substantial stakes. Entity

treatment may seem most promising in such cases. Yet it is

possible - although just barely - that in fact named

representatives often monitor, ouns&l in genuine and important

ways, a proposition that will be almost impossible to disprove by

any readily available means of empirical research. The problems

that arise from actions brought by organizations that may not speak

K for the purported class are quite different, while the problems

that arise from aggregation of large numbers of substantial

individual claims are of a still different order. For that matter,

KS defendant classes should not be overlooked. The idea of suing a

class without naming at least one real defendant-representative is

not plausible.

The Current Draft

AA OutliDn. This is not the occasion for a detailed review of the

current Rule 23 draft. In broadest terms, it would make three

major changes in present practice. The present line between

"mandatory" classes and opt-out classes would be blurred by

empowering the court to permit opting out from any class, to deny

.opting out from any class, or to certify an opt-in class. Notice

K. provisions would be generalized, explicitly requiring notice in all

classpactions but relaxing to some extent the strict requirements

now exacted in (b) (3) classes. And the present opportunities for

certifying subclasses and "issues" classes would be emphasized.

These changes inevitably blur the sharp differences in consequence

that have flowed from the choice between (b)'(1), (b) (2), and (b) (3)

F classes. They need not necessarily blur the conceptual-differences

between these categories of classes; it is possible to craft a rule

that allows opt-out of a (b) (1) class, that explicitly requires
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notice in all classes, and so on, without collapsing the

categories. Nonetheless, the draft transforms the "superiority"

requirement of present subdivision (b)(3) into a subdivision (a)

prerequisite for any class. The (b)(1), (2), and (3) categories

become merely factors to be considered in determining superiority,

adding the "matters pertinent" of present (b)(3) to the list of

superiority factors. In addition to these changes, a number of

smaller changes also deserve note.

The Changes. One item that has drawn strong reaction is the K
addition of a requirement that a representative party be "willing"

to represent the class. It is widely believed that this K.

requirement will sound the death knell of defendant classes -

except perhaps for the most dangerous case in which a named

defendant is willing to "represent" the class because its interests

diverge from class interests, and may even converge with the 7
LJ

plaintiff's interests.

Quite different reactions are provoked by the allied H
requirement that the representative member "protect the interests

of all persons while members of the class until relieved by the

court from that fiduciary duty." This provision is intended to

underscore the fiduciary responsibilities borne by a representative f7

party. It does not, however, explain in any way the nature or

extent of those duties. There is no indication of any specific

change in present practice. Practicing lawyers in particular react

to the provision with dismay. They view present understanding of

the fiduciary responsibilities iof counsel and representatives as

satisfactory, and fear that this opaque invocation will generate

much contention and no improvement.

Subdivision (b) (2) is rewritten to make it clear that it is

proper to certify a defendant class in an action for injunctive or L

declaratory relief. Apart from the question whether a willing

representative should be required, this change seems

noncontroversial.

L
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The subdivision (b) (3) requirement that common ques tions of

fact or law predominate is mollified, making "the extent to which"

common questions predominate one factor in calculating superiority.

This change is one of many that are intended to ease the path

toward certification of issues classes.

Difficulties in management are 'made relevant to the classes

that were (b)(1) and (b)J(2) classes as, well as (b) (3) classes, but

essentially are subordinated by requiring comparison to the

difficulties that will arise from adjudication by other means.

The new opt-out and opt-in provisions are set out in

subdivision (c) (1) (A), perhaps the single most important portion of

the revised rule. The list of "matters pertinent to this

determination" is intended to discourage opt-out (b)(1) or (b)(2)

classes, but not to forbid them. Opting out of such classes is

designed, at least in part, as a means of revealing the conflicts

of interest that may lurk in a class that seems homogeneous to the

court. The illustration in the Note is an employment

discrimination action in which employees who are members of the

class as defined by the court may prefer to align with the employer

on questions of liability or relief. Provision is made for

imposing conditions on those who opt out, including a bar against

separate actions or denial of nonmutual issue preclusion should the

class win. (The bar against separate actions may need to account

for class judgments that do not bar separate actions by those who

remain class members.) _ Opt-in classes are proposed as solutions

for at least two sets of problems. Opt-in defendant classes may

prove plausible in some circumstances, greatly reducing the

difficulties that now appear in defzendant-classes.- Opt-in

plaintiff classes may be particularly useful as to classes that

include many members whose claims would support individual actions,

and may help avoid problems beyond the reach of the Enabling Act.

Those who opt into a class, for example, would surrender any

objections to "personal jurisdiction" and could be forced to
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acquiesce in a stated choice of law. For all that appears on the

face of the draft, finally, it may be possible to combine all ad

features in a single class: opting out could be prohibited to some

claimants and permitted to others, while defining a class that 7
includes nonmembers only if they choose to opt in. As one possible

illustration, the class might be mandatory as to small-stakes 7
claimants, optional as to large-stakes claimants, and defined to

exclude those who already have suits pending unless they choose to

opt in. L

The new notice provisions are set out in subdivision (c) (2).

Notice of class certification is required in all class actions.

The court has discretion in determining "how, and to whom, notice

will be given," considering among other factors the nature of the

class, the importance of individual claims, the expense and

difficulty of providing individual notice, and the nature and

extent of any adverse consequences from failure to receive actual

notice. There has been no adverse reaction to the choice to adopt

explicit notice requirements for what now are (b)(1) and (b)(2)

classes, nor, perhaps surprisingly, to the softening of individual E

notice requirements in what now are (b)(3) classes. K

Subdivision (c) (4) is the focal point for a phrase that recurs

throughout the draft amendments. A class may be certified as to

particular "claims, defense, or issues." Although subdivision

(c)(4) now provides for issues classes, there is a deliberate

attempt to focus attention on, and to encourage, this practice.

Once again, mass torts are not far from view. One potential use of

issues classes would be to resolve common elements of liability,

leaving for separate actions resolution of individual elements of L

liability such as comparative fault and damages. Adroit definition

of the "issue" also might help to reduce choice-of-law problems,

particularly with respect to fact-dominated issues such as general

causation. G
A new subparagraph (d) (1) (B) expressly recognizes a practice

LE
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followed in most courts, permitting decision of motions under Rules

12 or 56 before the certification determination. This confirmation

of general practice seems unexceptionable.

Subdivision (e) is amended to make it clear that court

approval is required for dismissal of an action in which class

allegations are made whether dismissal is sought before

determination of the certification question or after certification

is made. It also provides that a proposal to dismiss or compromise

C ~ a certified class action may be referred to a magistrate judge or

"other special master." The role of the special master is not

defined. The Note refers to "investigation" of the fairness of a

proposed dismissal or settlement, to the need to consider sensitive

information, and to the problem that when all parties seek approval

L of a settlement the court cannot rely on genuinely adversary

presentation of information that might undercut the proposal.

7 There could be real advantages in independent investigation by a

master, but the more independent and thorough the investigation the

greater the departure from the ordinary role of court officers.

There may be real advantages as well in confidential submissions to

an officer who will not be called upon to decide the merits if the

settlement should fail, but-to preserve this advantage the master

may need to report to the judge in terms that do not allow

effective evaluation of the master' s own recommendations.

New subdivision (f), finally, authorizes the court of appeals

L to permit an appeal from an order granting or denying

certification. The only change is to eliminate the requirement of

L district court certification that may defeat appeal under 28 U.S.C.

§ 1292(b). This subdivision rests-on-two judgments. The first is

that interlocutory review of the certification decision can be very

important, to protect against both the "death knell" effects of a

refusal to certify and the "in terrorem" (reverse death knell)

L effects of certification. The second is that the courts of appeals

will exercise sound judgment, granting permission to appeal only in



30.

cases in which the certification determination is manifestly

important and at least subject to fair debate. Routine [
determinations in mature areas of class action practice are not

likely subjects for permission. This provision has drawn strong 7
support but also, although less often, vigorous disagreement.

Some Obvious Questions. The outline of the amendments suggests the 7
most obvious questions.

Should the now-accepted (b)(l), (2), and (3) distinctions be

collapsed? The direct reason for the collapse is the desire to

change opt-out practice, create an opt-in practice, and improve the

notice provisions. This reason ties to a second reason, the belief

that unnecessary energy is wasted on disputing the choice of class D
category as an indirect means of affecting notice and opt-out

decisions. This second reason may be unimportant - even if there C

is significant litigation of class category determinations in areas

that have not developed a routinized class practice, direct changes C

in the opt-out, opt-in practice, and in notice, should redirect Li

energy toward the intended target.

The risk of collapsing class categories may lie in part in

surrender of the legitimacy lent by the traditions that underlie [
(b) (1) and the moral force lent by the contemporary civil rights

uses of (b) (2). More important risks may arise from the prospect

that class members might be allowed to opt out, particularly from U
(b) (1) classes. Equally important risks may arise from the

opportunity to defeat opting out from fb) (3) classes, particularly

as to class members who wish to pursue individual litigation in

hopes of better results. Flexibility and discretion have carried _

us far in modern procedure,- but perhaps these are situations that

call for the rigidity of present rules. Even if more flexibility

is appropriate, the rule should provide as much guidance as L

possible for its exercise.

The question whether class representatives should be willing
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[ has focused attention on defendant classes. There are many reasons

why a defendant should be unwilling to assume the obligations of

7 class representative. As representative, the defendant has

L fiduciary obligations to the class. Presumably one duty is to

defend vigorously in proportion to the stakes - and the stakes are

expanded, perhaps exponentially, by class certification. (Even if

the representative is theoretically subject to joint liability for

the plaintiff' s enti'r`e claim, the''` very reason for pursuing a

defendant class is to enhance the prospects of 'actual recovery.)

L Freedom to settle or even abandon the defense is sharply curtailed.

And if the representative defendant is allowed to escape the duties

of representation by settling individual liability alone, the

burdens of representation may exert a coercive force to settle on

7 unfair terms. Barring an extraordinary congruence of interest

L between the representative and all other class members, the duty of

counsel is changed and made more difficult (if not impossible):

L fiduciary obligations run to absent class members as well as the

original client. And any attempt to find means of compensating the

representative for these added burdens will remain difficult. Opt-

in defendant classes make clear sense; opt-out classes that involve

sophisticated defendants with clear -actual notice can make equal

sense; in other settings, these problems seem acute. Addressing

them by adding a "willing" representative requirement may not be as

effective as some alternative.

L It is not clear, moreover, that a willing representative is

any more to be welcomed. Long ago I stumbled across a case that

certified a (b)(2) defendant class in an action to enjoin patent

v infringement. Quite apart from individual questions of

infringement, different infringers may have very different stakes

in the question of validity; the representative defendant, for

example, could enjoy a technology that yields a scant 5% cost

E saving with practice of the invention, while all other class

members compete with an older technology that yields a 25% cost

saving with practice of the invention. The representative
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defendant may be made better off by a holding of validity that

binds the industry. The potential conflicts may be much more

subtle than this simple illustration, but equally dangerous.

The willing representative requirement also provokes the

question whether defendants should be able to force plaintiff class -

treatment. The idea may seem far-fetched, but it is not clear L
whether it should be hobbled by dropping a willingness requirement

into Rule 23(a)(4). The question can easily be turned back to the H
defendant class issue, moreover, by the device of a transposed

parties action in which the plaintiff names a defendant class and F

seeks a declaration of nonliability. In some settings this device

would be ludicrous. Imagine, for example, an action by a H
government official against a class of public benefit recipients

for a declaration that a new restrictive regulation is valid. H
This illustration suggests that it may be appropriate to think

about defendant class actions in terms that extend beyond the H
immediate problems of the representative defendant. Concerns about

the willing representative requirement have been expressed by F-,

pointing to situations in which defendant classes seem important.

The most common examples include securities law actions against

underwriting groups and actions against many-membered partnerships. H
These examples are particularly persuasive because the class

members have formed a real-world entity whose activities give rise

to the claim; recognizing the entity for this limited legal

purpose, even if for no, other legal purpose, is appropriate. A

more exotic example is an action to resolve the identical rights of K
hundreds or thousands of owners of fractional interests in mineral 7

rights leases. This example seems persuasive because the class l

members have willingly engaged in a set of closely related and

indistinguishable transactions. Another setting that has posed L
difficulties under present Rule 23(b)(2) is an action against

numerous public officials pursuing seemingly identical policies but

so far independent that there is no common superior to name as

L2

'L
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defendant. The classic illustration was an action against county

sheriffs who, in defiance of local federal decisions and state

policy, denied contact visits to pretrial detainees. This

illustration may seem persuasive because there is a strong

suspicion of conscious parallelism, if not outright conspiracy, and

because of the clarity of the violations both in law and in fact.

The question is whether Rule 23 should attempt to capture these

features in a way that clearly _ distinguishes between the

requirements for certifying plaintiff and defendant classes.

One possibility would be to limit defendant classes by a

"transaction or occurrence" requirement similar to the Rule 20

requirement for joining defendants. Others would be to stiffen the

Rule 23(a) requirements of typicality and adequacy of

representation, to require individual notice to all defendant class

members, or to expand the right of individual participation to the

limits that would be applied had all class members been joined as

individual defendants. Or the plaintiff might be required to name

several representative defendants, and to name those who have the

most substantial stakes if class members have substantially

different levels of interest in the outcome. It might even prove

feasible to require the plaintiff to name all members of the

defendant class that can be identified with reasonable effort -

including preliminary discovery - so that the court can select a

group of representatives and develop a cost-sharing plan.

Perhaps better approaches will come to hand. The important

point is that we cannot blithely rell on the abstract assertion

that there is no difference between precluding a potential right

and imposing a liability. We must reflect on the human intuition

that there is a difference, whether expressed as the psychological

reality of present endowments, as the ephemeral character of

"individual" rights that practically can be asserted only on a

group basis, or as some more profound perception.

The almost casual reference to fiduciary responsibility may
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touch too lightly on the single most troubling set of class-action

issues. It is not enough to assert that everyone understands that 
9

both representative class members and class counsel have fiduciary

responsibilities to the class. The trick is to elaborate that

principle in ways that respond to the special difficulties of 
class

actions; difficulties that arise whenever there are possible

conflicts of interest between individuals joined as if a

homogeneous class in which anything that advances the interests of 
-

one must automatically advance the interests of all others in equal 
K

measure. The most familiar analogy may be to the problems that

confront a single lawyer who represents two plaintiffs, each of [7
whom seeks to win the maximum possible individual advantage in

litigating or settling with a common defendant. The problems of C

class representation, however, are far more complex. The lawyer

with two clients can help each client to develop and articulate K
that client' s own best understanding of personal needs; each of 

the

two clients at least is in a position to supervise the lawyer' s

representation. Counsel for the class seldom is in a position to L

consult with each class member to determine inidividual interests

and needs, or to measure and reconcile the conflicts among [
individual interests and needs. Many class members likely will

prove unable to supervise the class lawyer at all, and reliance on [
the representative class members provides a pale substitute.

The difficulties presented by the attorney-class client [l
relationship are exacerbated by the wide variousness of classes.

Much current debate focuses on settlement classes that join mind- 
L

boggling numbers of members whose -individual claims would support

the costs of individual litigation, but who paradoxically may 
fall r

into the group of "futures" claimants who do not yet even know 
that

they may have been injured. Such settings may present the most 7
troubling opportunities for truly irreconcilable conflicts, and 

for L

conflicts that are not easily resolved by creating subclasses.

Rigorous notice requirements and clearly explained multiple 04

opportunities to opt out may help. The same devices may not help
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in other settings, particularly if the typically small size of

individual claims makes opting out the equivalent of surrendering

7 any individual claim. And quite different problems are likely to

it arise if the class action actually goes to trial, although the

relative infrequency of trials provides little foundation for

L speculating even about the nature of the problems, much less 
about

the nature of possible solutions.

Rule 23 is silent on the nature-of- fthe fiduciary duties borne

by class representatives and counsel. There would be real

advantages in addressing these questions through the 
rule. Federal

courts would be released from the common reliance on 
state law to

govern issues of professional responsibility, 
although as members

of state bars lawyers might face dual regulation. In addition, it

may be possible to free these questions from the constraining

impact of association with matters of "ethics" - it is easier to

discuss the question whether a lawyer has conformed to a 
procedural

rule than to frame the debate in terms of ethical behavior, as

discussions of current class settlements demonstrate. 
Yet it will

be extraordinarily difficult to articulate any explicit 
provisions.

Since outright repeal of Rule 23 does not seem to be 
an option, it

L seems responsible to make other improvements even if ignorance

forces continued silence. The challenge that may be made by those

K who hope for some guidance in the rule, however, is daunting and

must be addressed even if it is not accepted.

The encouragement of resort to masters to evaluate proposed

settlements raises broader questions ab6ut judicial review 
of class

L settlements. These questions become all the more important as we

enter an era in which settlement classes are sought out by

K defendants, eager to buy global peace by agreement with volunteer

representatives of thousands or tens of thousands of claimants.

Extraordinarily complex arrangements are being made, at the 
cost of

pushing Rule 23 beyond all of the limits that would have seemed

invulnerable until tested by the force of so many claims. In some

L
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of these cases the uncertainties seem so great that reasoned

evaluation of fairness may not be possible by any means. In others

there is a strong attraction to independent investigation and

report, but the means seem elusive. A master, charged as the court

to be impartial but armed as a party to undertake independent

investigation, is one possibility. Developing practice with K
judgment-enforcement masters in institutional reform litigation 

may L

provide some guidance. Another possibility is to appoint an

independent representative for the class, whether or not called a L

guardian, charged with reviewing the settlement in ways that

duplicate the responsibilities of class counsel but work free 
from

the fear of self-interest. Reliance on a master may help solve the

problems of judicial time, but does little to address the 
questions

that arise from blending advocacy and investigation with the

judicial role. Reliance on a class guardian may confuse the roles ?

of counsel and representative members, and create a framework that L

conduces to inadequately informed second-guessing. If the problem F

is real, the most obvious solutions all seem weak.

A quite different settlement role involves the familiar use 
of X

masters to facilitate settlement. Involvement of a master in the

process that leads to a settlement agreement may not only 
improve {

the process but also provide a measure of reassurance that the

settlement is reasonable. Good experience with this practice

ensures that it will continue, even without explicit provision in

Rule 23 or any obvious support in Rule 53. It may be desirable,

however, to consider the question whether a master who has-promoted 
K

a settlement should be responsible for advising the court 
on the

fairness of the settlement. Despite the great advantages of V
familiarity, it might be better to rely on a magistrate judge or a

new and independent master if the court, unwilling to rely entirely

on class member objectors, seeks advice from people who do not 
have U

a stake in the settlement. L
The provision for invoking the aid of masters or magistrate

V * ~~~~~~~~~~~~~~~~~fl
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judges hints at the more pervasive provisions that might be created

to spell out the process of reviewing and approving class-action

settlements. The first set of questions arise from the common

resort to "settlement classes," either by an initial certification

that makes it clear that the class may be decertified if settlement

is not reached, or by simultaneous presentation of a motion for

certification and a motion to approve a settlement already

negotiated. The most basic question is whether the basic criteria

for certification should apply differently to class settlement than

to class litigation. It seems difficult to argue that there should

be any significant differences in the prerequisites of numerosity,

commonality, typicality, and effective representation. If

superiority becomes an additional prerequisite, however, there may

be more room to argue that there are very substantial differences

between the superiority of class settlement and the potential

superiority of class litigation. Application of the other factors

that bear on a determination of superiority, moreover, is likely to

be quite different with respect to settlement than with respect to

litigation. Not all of the differences favor settlement; the

court's ability to determine the importance of individual

litigation, for example, may be much better informed by adversary

argument than by the cooperative presentation made when class and

adversary join to urge acceptance of a settlement. And at a deeper

level, it has been argued that counsel for a class that has been

certified only for purposes of settlement bargains at a great

disadvantage, and perhaps with a conflict of interest. The

defendant' s incentive to settle is no longer the prospect of trying

this case on the merits, -but instead the hope of avoiding vast

numbers of individual cases. And counsel for the class stands to

gain nothing if settlement fails, a prospect that becomes most

unsettling when class certification is sought simultaneously with

a "done deal" with a defendant who might have aborted all

negotiations with that counsel.

Many other details could be added to Rule 23 to spell out the
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nature of the court' s duties in reviewing and approving class

settlements. Among them is the question whether class members

should be allowed to opt out of a settlement. By far the cleanest

way to draft such a provision would be to recognize a right 
to opt 7

out that in form extends to all class actions; it would be

difficult to justify any provision that allowed the court to C

distinguish between class members who might reasonably bring L

individual actions and those who might not. An unconditional right C

to opt out of a settlement might, however, impose unreasonable L
notice costs. Perhaps this problem can be met by an indirect

qualification of the right, giving the court discretion as 
to the [

means of notice to be employed, anticipating that aggregate 
methods

of notice would be used only when individual claims are 
small, and

perhaps relying on actual notice to a substantial sampling 
of class

members on the theory that a significant opt-out rate should 
prompt C

reconsideration of the adequacy of the settlement. If we come to EJ

accept classes of people who have not yet experienced injury,

moreover, the right to opt out might properly carry forward 
to the

time when injury occurs and the class member chooses 
whether to

participate in the class settlement or to pursue an individual [
remedy. fr

Other proposals for regulating settlement include various L

means of bringing more lawyers into the negotiation on behalf of

different subclasses, bargaining for allocation among differently 
L

situated members of a nonhomogeneous "class"; providing 
some means

of representation independent of the lawyers who have been L

recognized as class counsel; improving the information made

available to objectors, both by detailed notice to all class a
members of settlement terms and by more specific response to

objectors, before they are forced to articulate their 
grounds for

objecting; and recognizing the court' s power to modify the 
terms of J

settlement so long as the defendant' s total obligation is not

materially increased. L
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Discussion of settlement also involves issues of attorney

fees. Simultaneous negotiation of class relief and fees creates

manifest conflict-of-interest problems. Partial solutions might be

found in requiring that the basis for fee determinations be

determined before settlement can be undertaken, or that fee issues

be settled only after approval of settlement on the merits. The

obstacles that either approach might create to settlement might be

reduced by simply considering the occasion for fee negotiations as

part of the process of approving settlement and any fee award.

These and related possibilities deserve to be a major focus of

the continuing study.

Many other questions could be put to the details of the draft.

They get caught up, however, in the long list of questions set out

next. These questions are among the number that may fairly be

addressed to present practice. For the most part, they recast as

questions a welter of anecdotal information, the things that

experience has suggested as today's truths to more or fewer class

action observers and practitioners. Taken together, they pose the

embarrassing question whether we really know enough about Rule 23

to be able to make sound predictions as to the effect of the

current draft or any other.

What We Might Wish To Know of Current Experience

When asked for reactions to the current state of Rule 23, one

very thoughtful committee replied that ,it was difficult to achieve

any consensus wisdom because its members individually had

experience with only a few fields of class litigation. Those with

substantial experience in securities litigation did not have any

working knowledge of employment discrimination litigation, and so

on. This response is a useful warning. The Committee must hear

from many voices, reflecting the full spectrum of experience, if it

is to learn much. It also must hear voices that speak with as much

candor and disinterest as possible. And, to the extent possible,
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it must encourage independent investigations of the sort now 7

underway at the Federal Judicial Center. The following collection i

illustrates the array of assumptions that should be questioned.

Individual Actiona and Agaregation. What', relationships can be U
identified between aggregation and numbers of individual actions C

growing out of the same transactional setting? Does it often

happen that large numbers of individual actions proceed in the same

court, or in different courts, without any, attempt at aggregation? V
Is it possible to identify elements that encourage or discourage

consolidation, considering such things as relative filing dates,

progress toward disposition, identity of counsel, size of claims,

numbers of claimants, substantive principles, and the like? What 7

elements -- the same, or others - influence the means of L
aggregation? Is actual consolidation ever pursued across the lines r
that separate different court systems? Are class actions ,more Li

likely to be pursued after some experience with individual

adjudication, or does this depend very much on the substantive K
area: are class actions the first resort in some fields, as may be

in some areas of securities law, and a last or never resort in F
other fields? How often is class certification denied because it

is not desirable to concentrate litigation in one forum, because of F
the importance of individual control of individual actions, because

of the advanced progress of many individual actions, or because of

a judgment that individual actions - perhaps bolstered by nonmutual L

preclusion, or tacit acquiescence in belwether litigation - will

prove more manageable?-

A quite different question is how many members of certified

classes would have maintained individual actions, absent the class-

action. A clear answer in general terms would help shape a good

general rule; the expectation that clear answers could be given for

individual cases would justify a rule that delegates case-by-case

discretion to individual judges. But clear answers are likely to V
remain elusive, even if shrewd guesses may be possible in some

L
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settings. For that mattercitevoul-d b-e-eve-n'nicr5to-knfOwwhat_

would have been the outcomes of individual actions, how frequently

conflicting results would be' reached on the merits, whether results

on the merits would tend to converge over time, and how to measure

the recoveries both in the aggregate and in individual cases.

Routine Class Actions. One common hypothesis is that a substantial

portion of all actions filed with class allegations are virtually

invisible because they" are somehow standard or routine. This

hypothesis may be translated into the judgment that Rule 23 is

working well in most applications, that we should not be misled as

to the need for reform by the occasional dramatic departures. The

hypot1hesis seems to have at least two parts. The first part,

encountered most often in speculation about the reasons that may

explain the substantial under-reporting 'of class action filings

recently uncovered by the Federal Judicial Center study, is that

boilerplate class allegations are routinely ignored or dispatched

without fuss. The second part, encountered regularly in the

reactions of experienced class-action lawyers from various fields,

is that Rule 23 has been beat into shape by the bench and bar and

presents few grounds for dispute in most cases. Everyone

recognizes the appropriateness of (b)'(3) certification in

securities law cases, understands the notice drill, knows how to

present and win approval of a settlement and fee awards, and so on.

It seems likely that indeed many actions play out in one of these

ways. But it would be nice to know, and particularly to know more

about-the correlations between easy application of Rule 23 and the

substantive subjects of dispute. It also would be nice to know

what happens in the routine applications: how often is

certification granted? What is the relationship between

certification and settlement? How often do certified classes go to

trial, and how often do they win? Is there any way to get behind

bare numbers? Suppose, for instance, it should be found that the

same distribution of outcomes occurs in all actions with class

allegations as in all other actions, and that the distribution also
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is the same for actions in which certification is granted, denied,

or ignored - could we know what this really means for common L
protests that class actions exert a pressure that subordinates the

merits of the action to the need to escape alive? True confidence i

would require an unattainable measure of the merits of all the

cases compared; is it enough to assume that class allegations are 7
not, added deliberately to bolster weak claims, and that class

action procedure - including the cost of notice in (b)(3) cases - C

is sufficiently hospitable to strong claims?

Whatever can be made of these questions, we should be able to I

learn more about smaller issues. What is the frequency of (b) (1),

(2), and (3) classes? The rate of certifications granted, denied, 7
or ignored? The correlation between substantive area and frequency V

of class allegations and certifications? The time consumed by

class actions (and, would that it could be known, the time that

would have been devoted to separate actions)?

Ragc To File. The lore includes tales of "parachutists," who LI
scramble madly to be the first to file class claims in hopes of

assuming a lead role in managment and fees. How often are LJ

securities class actions filed immediately upon announcement of a

disappointing earnings report, or single-event tort actions before

the ashes have cooled? Is there support for the claim that

immediate filing is necessary to preserve evidence, particularly in L
the tort cases, and are class allegations important to achieving

that result? Is anything lost, apart from seemliness - are

inconvenient forums chosen, is first-filing negatively correlated

with the strength of the claim or ability of counsel, do

overlapping actions cause unnecessary confusion and clean-up costs?

Is there, on the other hand, any reason to reject a simple rule

that there is no presumption that counsel who files first should be

counsel for the class, and that there must be a competition to

select class counsel?

he zeseutLtiVk: Wbo? hence? Why? The role of class-member
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representative parties is one of the richest sources -of- anecdotes,

and particularly cynical anecdotes. Pending securities litigation

reform bills implicitly reflect the view that class-member

L representatives do not adequately fill the role of client under

present practice. It has become a bromide that the beauty of many

class actions is that the lawyers don't have any clients to get in

the way, These occasionally querulous observations raise many

questions.

Perhaps the first question is where representatives come from.

Do they search out counsel, or are they recruited by counsel? How

are they recruited - what reality, if any, underlies the provision

L in the pending securities litigation reform bills that would

prohibit brokers from accepting remuneration for assisting an

r attorney in obtaining the representation of a customer? Are there

"professionall, representatives who appear repeatedly, at least in

particular subject areas? -How-often do representatives have more

than nominal interests? Is there a correlation between the stakes

of individual representatives and the form of action - are (b)(1)

actions more likely to draw representatives with substantial stakes

than (b)(3) actions? Are representatives in (b) (2) actions for

injunctions more likely to be as much affected by the outcome as

other class members? And how often are they recruited by

interested organizations because they present particularly

attractive illustrations of a group interest or injury? What is

the real impact of the requirement that the representative' s claims

or defenses be typical of the class - does it really add weight to

the requirements of common questions and adequate representation?

L Does it at least provide one illustrative bundle of facts that may

facilitate discovery and trial?

Most directly, what are the working relationships between

representative class members and class counsel? Do the

representatives play any role as clients, participating in the

decisions that shape the litigating goals and strategies? How much
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time, effort, and expense do representatives actually devote to the

litigation? Do courts often attempt to supervise this dimension

of adequate representation after the adequacy determination, and,

if so, how? In place of reviewing representation directly, do K
courts attempt to rely on substitutes such as seeking out

additional representatives who are not nominated by class counsel, K

forming class-member committees, or even appointing independent K

counsel or guardians to represent the class in dealing with class

counsel? K

Are there significant efforts to supervise class K
representation by evaluating the performance of class counsel L

directly? What means of evaluation are chosen, and what steps are

taken to reduce the implicit intrusion on the adversary process? K

What do representatives get out of it all, whatever the "all" C

may be? Simply the satisfaction of pursuing justice, and doing LJ

good for others when the class claim succeeds? Are they rewarded

in some measure for the time and perhaps risk involved in their

roles by recoveries that are more favorable than other class

members win?

Time of Certification. Is there any pattern to the point at which K

the first certification decision is made? How often are actions

filed simultaneously with proposed settlements and motions for K

certification? How often are preliminary motions on the merits

decided before addressing certification? What is the effect of

local rules requiring that a motion 4for certification be made 7
within a stated period, perhaps 90 or 100 days - do they impede

settlement efforts, encourage prompt resolution, or have little 7

effect? How regularly is discovery controlled and focused on the

certification question - is it more feasible in some substantive n

areas than others to separate discovery on the merits from

certification discovery? How often are class definitions changed

after an initial certification, is an initial denial followed by V
later certification, or an initial certification by decertification?
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C Certification Disputeg. How much time is spent contesting

certification? Are there correlations between the subjects of

litigation and certification disputes? Is much effort devoted to

contesting the choice between (b)(1), (b)(2), and (b)(3) classes,

and does this correlate to the subject of litigation? How much

thought - expressed or unexpressed - is given to the impact of the

class definition on the prospects for settlement?

Plaintiff Classes. Do defendants ever seek and win plaintiff class

certification over opposition of plaintiffs? How often do

L defendants acquiesce in certification of a plaintiff class, apart

from settlement classes? How frequently do defendants agree to

L settlements that include chancy class certifications that may not

deliver the hoped-for preclusion benefits?

Defendant Classes. How common are defendant classes? Are there

identifiable but narrow settings in which they are most likely?

What happens if a (b) (3) class is certified - do class members opt

out in great numbers? Have means been found to alleviate the added

burdens inflicted on representative defendants? Are there formal

or informal means of costsharing? How often are defendants willing

r
to represent a class? Are unwilling representatives effective?

Are willing representatives to be trusted? How do counsel identify

potential conflicts between obligations to the representative

client and obligations to the class, and how are the conflicts

resolved?

Issues Classes and subclasses. How frequently, and in what

7 settings, are issues classes used? Subclasses? How diligent and

L sophisticated is the inquiry into possible conflicts of interest

within a class whenever relief is (or should be) more complicated

than winning the maximum number of dollars to be distributed

according to the only possible measure of uniformity? Consider a

L, securities fraud action in which, inevitably, different class

members bought and sold different numbers of shares at different

K times; a "class" of all may disguise differing interests in proving

r
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the ways and times at which--the-fraud--affected- the market. Are

such subtleties routinely ignored? Is it in fact better to ignore

such complications, because the costs of making distinctions

outstrip the benefits? What of actions that touch deeper social

interests, such as surviving school desegregation cases in which a

"class" of all students,, or all minority students, almost K
inevitably includes people with a wide range of views about

appropriate remedies? r
Is there any experience at all to illuminate the post-class

experience with issues classes? How often is a class-based 7

resolution of some issue of liability followed by independent L.

actions in different courts? How are these actions coordinated g

with any appeals in the issues class? Are any efforts made to L

ensure that subsequent proceedings to not effectively thwart 
the

class determination? Do the results of individually litigating J

individual issues diverge substantially - for example, do claimants

in some states or regions win systematically greater or lesser L

recoveries than those in other states or regions?

More fundamentally, is enough care taken to ensure that issues

certified for class treatment are usefully separate from issues

that remain for individual disposition? It is frequently L

suggested, for example, that issues of fault and general causation

are suitable for class treatment, leaving issues of comparative 7
fault, individual cause, and proximate cause for case-by-case

resolution. But how is fault to be compared without retrying the-4El

issue of fault, and perhaps implicitly impugning the class 
finding?

And how are individual and proximate cause issues to be 
resolved

without retrying the evidence of general causation? If the answer L

is found in brute force, will the results in fact achieve

sufficient uniformity to justify the attempt? K

Notic, What types of notice, at what cost, are required in (b) (1) 
C

and (b) (2) actions? Is there any reason to believe that notice in L

(b) (3) actions is not generally adequate? How much does notice

L

L
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cost, and does the cost'de-f-e-at--legitirnate--action's---s-eeking--small---

individual recoveries on behalf of many claimants? Is much effort

devoted to litigating notice issues? How often is notice provided

L of steps other than certification, at what cost, and with what

benefit? Do notices of impending settlement provide sufficient

Lu detail to enable intelligent appraisal,' if any class member should

wish to undertake or hire it? And, of course, how many class

members even attempt to read the notices?

v Opt-Outs. How frequently do members opt out of (b) (3) classes?

L Can this be correlated with specific subject areas, size of typical

individual claims,, or something else? Why do members choose to opt

L out or remain in? Does the fear of involvement conduce more toward

7 doing nothing, or toward getting out? How many opt-outs bring

L independent actions, and again what correlations might be found?

How often is (b)(2) stretched, or (b)(1) distorted, to defeat opt-

out opportunities? Is there any significant converse practice,

such as defining subclasses in (b) (1) or (b) (2) actions that

effectively -permit opting out? Is it common to structure

settlements that allow the defendant to opt out of the settlement

r after finding out how many plaintiff class members opt out?

ORt-Ifl. Are devices employed to create what essentially are opt-

0 in classes, by such means as defining the class to include only

those members who file claims?"

Individual Member Participation. How frequently do

nonrepresentative class' members seek -'to participate before the

settlement stage? What resistance do they meet from designated

representatives, class counsel, and the party opposing the class?

How much communication is there between class counsel and

L .nonrepresentative members? If nonrepresentative members attempt to

seek out class counsel, how are they received? How often to

nonmembers challenge settlements? Seek to appeal judgments?

Intervene for-any purpose? Is there any working concept of the

right in a (b) (3) class action to enter an appearance through
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counsel that. distinguishes-4t---f-r-om-- intervention? Is there

experience with this concept that might show whether it should

apply to all forms of class actions?

Aettlement Many of the questions have been touched above. Does

certification coerce settlement of frivolous or near-frivolous

claims? What means have been used to support effective judicial L
supervision when all parties submit information in support of

settlement? And if certification is first sought at the settlement

stage, is the attempt to ensure compliance with notice and

certification requirements more effective than the attempt to 7
evaluate the merits of the settlement? How frequently do p

nonrepresentative class members appear to contest settlement, and

with what effect? Are significant problems of conflicting Ll
interests within the class papered over? Do settlements often

include provisions that are, by some reasonable measure, L
disproportionately favorable to class representatives?

Trial. How often are certified class actions actually tried on the

merits? With what results? Is there a correlation with subject C

matter and class type - are trials more common in (b) (2) actions ll
that pursue still developing legal theories, less common in (b) (3)

actions with large sums at stake? E
Small Claims Classes. How frequently do certified (b) (3) classes

result in relatively trivial relief for individual class members, Ll
measured by mean, median, or mode recoveries? Is it possible to

guess at the social enforcement value of a significant total L
parcelled out in many small shares? Are there meaningful parallel

questions for other class types, such as trivial injunctive relief 7
in a (b) (2) action, perhaps coupled with significant fees? How

often do courts experiment still with substitute modes of recovery, f
such as distribution to charitable institutions? U

Fee-Regovory Ratiox. Another cynical belief is that many class

actions serve only to confer benefits on class counsel. Token C
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class benefits are accompanied by handsome fee awards. The pattern

of relationships between fee awards and total class recovery will

be interesting. The FJC study of a very small number of cases from

a sample chosen for other purposes suggested that class benefits

regularly exceed fees, and that fees are a larger percentage of

class recovery in cases that yield small total recoveries. If this

pattern is generally true, it provides substantial reassurance.

Additional reassurance would be supplied if there are enough cases

tried on the merits to support meaningful comparison of the fee

awards and ratios with settled cases.

7 A more elusive concern lies beyond the simple ratios. A-high

ratio of fees to recovery may reflect high-quality work done to

support weak but deserving claims. It also may reflect the

L coercive benefits of pursuing undeserving claims, or the betrayal

of strong class claims by bargain settlements. This concern may

prove almost impossible to test.-

If there is any experience to measure, it also would be useful

to learn the means by which courts have attempted to regulate fees

beyond use of a "lodestar" approach. How often is special

importance attached to the actual benefits won for the class? Is

there any significant attempt, by auction or otherwise, to

stimulate competing offers of representation?

Is there any way to get at such intriguing information as a

comparison between the economic gains from representing classes as

compared to the economic-gains from opposing classes? And is there

anything to be learned from such information if it can be found:

if, for example, it were concluded that class counsel average a

higher return per hour of apparently equal effort, would that tell

L. us more than an equal or lower average rate of return?

OVOX1&wing Classes. How often are overlapping class actions

brought in different courts? What means are found to arrange a

coherent resolution that avoids parallel proceedings? Are the

L
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problems more severe if one or more overlapping actions are filed

in state courts? One description has painted a startling picture L
of competing class actions, in which the proposed settlement in an

opt-out class is met by formation of a rival class with promises of

better results: does this -really happen? If it does, what are the

results for class members? What about more imaginative

possibilities, such as formation of a rival class and delegation to

the class representatives of the power to opt out of the initial

class on behalf of all members of the new class? L

Counterclaims and Discoyery. There does not seem to be much

concern with the prospect of counterclaims ar.d discovery involving

nonrepresentative class members. Is there regular acceptance that

these devices are not worthwhile? That they are employed, but only l
in special settings - individual discovery of individual liability

or damages issues, for example, is disciplined and occurs only when

it becomes immediately relevant? Are there unknown problems that

should be addressed?

Rca Judicata. Peace is the tradeoff for a class judgment, win or

lose. The theory is reasonably clear. But reported cases do not L
give much sense of actual impact. To the extent that class actions

involve claims that would not support individual litigation in any i
event, there is little reason for concern. But it would be useful

to know how often class judgments deter individual actions that

otherwise would have been brought; how often individual actions are

attempted but fail on preclusion grounds; and how often individual

actions overcome preclusion defenses because of direct limits on L
preclusion, inadequate representation, inadequate notice, or other

grounds. K
8U3"DAr Fiji

Several purposes are served by posing a daunting list of

questions that are difficult or impossible to answer. The one that K
may be most important is to demonstrate a central challenge of the K
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rulemaking process. Courts have cases and must decide them.

Procedure must be adapted as well as can be to changing

circumstances and needs. If all procedural reform were held

hostage to the slow progress of information that meets the rigorous

standards of good social science, there would be precious little

reform. Nowhere is this prospect more evident than with class

actions. What is needed is wise judgment on the balance between

the enthusiasm arising from perceived needs for change and the

caution engendered by perceived ignorance, and recognition that

more confident judgment is needed to justify more dramatic

departures from practices proved by at least some experience. When

rigorous evidence is lacking, judgment is properly informed by a

consensus of anecdotes, encouraging as much anecdotal input,

drawing from as much shared experience, as can be. At the same

time, judgment is restrained by recognition of the inadequacies of

present knowledge and the fallibilities of prediction.

Individual judgments will differ on the results of the last

leap into the unknown with Rule 23. The career of the 1966

amendments surely teaches a humbling lesson on the fallibility of

foresight, however good the unforeseen consequences may be.

Perhaps we know enough to justify modest changes in Rule 23.

Possibly we should have the courage to experiment with more drastic

changes. If no changes are made, we never will know their fate.

If changes are made, it will be years before we even think we know.

The greatest cause for concern in the midst of all this is that

there seems to be little collective sense of any need -for

signifcant change, apart from the area of mass torts. There is a

real sense that we need to find better means of addressing mass

torts, but almost no sense yet as to the blend of substantive and

procedural means that will prove better. Rule 23 is only one

alternative, and the foundation that might securely anchor a new

structure still needs to be sunk.
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To: Hon. Alicemarie H. Stotler, Chair, and Members of the Standing
Committee on Rules of Practice and Procedure

From: Hon. Ralph K. Winter, Chair
Advisory Committee on Evidence Rules

Date: June 7, 1995

I. Proposed Amendments to the Rules of Evidence

The Advisory Committee has proposed amendments to Federal Rules of

Evidence 801(d)(2), 803(24), 804(b) and Rule 806. It has also proposed a new Rule

807. The Advisory Committee requests the Standing Committee's approval of these

amendments for publication and comment.

II. Tentative Decisions Not to Amend

The Advisory Committee has tentatively decided not to propose amendments

to the following Rules of Evidence and asks the Standing Committee to submit

LI these tentative decisions for publication and comment:

I Rule 103(a), (b), (c), (d) (Rulings on Evidence)
L Rule 104 (Preliminary Questions)

Rule 408 (Compromise or Offers to Compromise)



Hon. Alicemarie H. Stotler
Page Two

Rule 411 (Liability Insurance)
Rule 801(a), (b), (c), (d)(1) (Definitions)
Rule 802 (Hearsay Rule) o
Rule 803(1) - (23) (Hearsay Exceptions; Availability of Declarant Immaterial)
Rule 804(a), (b) (1) - (4) (Hearsay Exceptions; Declarant Unavailable)
Rule 805 (Hearsay Within Hearsay)
Rule 806 (Attacking and Supporting Credibility of Declarant)
Rule 901 (Requirement of Authentication or Identification)
Rule 902 (Self-Authentication) H
Rule 903 (Slkubscribing Witness' Testimony Unnecessary)
Rule 1001 (Definitions) 7
Rule 1002 (Requirement of Original) ,
Rule 1003 (Admissibility of Duplicates)
Rule 1004 (AOmissibility of Other Evidence of Contents)
Rile 1005 (Public Records)
Rule 1006 (Summaries)
Rule 1007 (Testimony or Written Admission of Party)
Rule 1008 (Functions of Court and Jury) Li
Rule 1101 (Applicability of Rules)
Rule 1102 (Amendments)
Rule 1103 (Title) L

The Advisory Committee requests that the Standing Committee submit for

publication and comment these tentative decisions, utilizing the same procedure

followed at previous Standing Committee meetings.

K
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Rule 801. Definitions

L~~~~~~~~~ ***~**

1 (d) Statements which are not hearsay.

2 * * * * *

[3 (2) Admission by party-opponent.' The statement is

4 offered against a party and is (A) the party's own

5 statement, <in either 'n 'individual or a

6 representative capacity or (B) a statement of which

7 the party has manifested an'adoption or belief in

8 its truth, or (C) a statement by a person

9 authorized by the party to make a statement

1 0o concerning the subject, 'or (D) a statement ,by 'the

11 party's agent or servant concerning a matter within

.,12 - the scope of the agency or employment, made'dduring

13 the existence of the relationship, or (E) fa

14 statement by a coconspirator of a party during the

[i5 course and in furtherance of the ,colnspiracy. The

16 contents of the statement may be considered but are

17 not alone sufficient to establish the declarant's

r18 authority under subdivision (C), the agency or

L 19 employment relationship and scope, thereof under

7 20 subdivision (D), or the existence of the conspiracy

21 and the participation therein of thtedeclarant and

22 the party against whom the statement is offered

23 under subdivision (E).

r K ~~~~~~~~~-1-



COMMITTEE NOTE-

Rule 801(d)(2) has been amended in order to respond to three
issues raised by Bour-aily v. United States, 483 U.S. 171 (1987).
First, the amendment codifies the holding in Bourlaily by stating
expressly that a court ''May consider the contents of a
coconspirator's statement in determining "the existence of' the
conspiracy and the participation therein of the declarant and the
party, ,against whom the statement is, offered." According to
Bouriaily, Rule 104(a) requi'res'tho'se preliminary questions to be
established by a prepopnderance ,of the evidence.,

Second, the amendment resolves an issue on which the Court had
reserved deci~sion.''It pr;ovides that the cointents of the declarant's
statement do+,not alonejsufficet :)'o 'establish a conspiracy in which
the declarant ''and the' defehda'nt ,'participated. The court must
consider in addition the,,circuMstances surrounding the statementK
such as the "identity of the speaker, 'the' context in which the
statement-was made, or evidence ,corr;,oborating'the contents of the
statement in making' its 'cetermination as to each preliminary
question,. This amendment is in accordance with existing practice.
Every court of 'appeals that has resolved this issue requires some
evidence in additionto the conteints ,of the statement. See, e.g.,
United States v. 'Beckham, 968' F.247,51 ('D.C.Cir. 1992); United
States v. Sepulveda,,15TF.3d,1161, 1181-82 (1st Cir. 1993), cert.
denied, "'114 "S.Ct. 2714 (1994); Uninted States v. Daly, 842 F.2d
1380, 1386 (2d Cir.), cert. denied,, 4 488 UV..,S 821 (1988); United
States v. Clark',` 18 F'.3d 1337, 1341-42 (6th'Cir.), cert. denied,
115' S.Ct. 152 (1994); United Statesv. Zambrana, 841 F.2d 1320,
1344-45 (7th Cir'." 1988); United Stat'es -v. Silverman, 861 F.2d 571,
577 (9th Cir. 1988);,United States v. Gordon,- 844 F.2d 1397, 1402
(9th Cir. 1988); United St~ates WF.' 4He'rnandez, '829 F.2d 988, 993

1 0 th ir. 197,c ~,,denied, I4-85U.S 103(98;United StatesK
v. Byrom_ 910736 F.h2d 725f 199U0).

'Third, the amendment -extends the' reasoning of Bourlaily to
statements offered under subdivisions (C) and, (D) of Rule
801(d) (2). In Bourlaily,- the Court-rejected treating foundational
facts pursuant to the law of 'agency,,,in favor of an evidentiary
approach'governed'by Rule`10,4(a')''.!1!-The' Advisory Committee believes
it appropriate to treat analogously,,preliminaryquestions relating
to- the declarantis'authority1'-nder subdivision (C)', and the agency
or employmentrelationship and scope thereof under subdivision (D).

-2-



Rule 803. Hearsay Exceptions; Availability of Declarant
Immaterial

1 (24) Other exeeptions. A statement not speeifieally

L2 eeee by any ef the fer-egoing eoxecptirons but having

3 cquivalent circumstantial guarantee of, trustwerthinesz,

4 If the court determineo that (A) the statement ia offrredd

F 5 as evidenee of a matcrial faetf (R) the statement is morc

6 probative on thc po'int for which it ic of fred than any

7 other evidenee which thc proponent .an procurc through

- 8 rcazonablc ef fertsp and (C) the general purpoese of these

K9 rule and the intcrcst_ of juctice will best be served by

L10 admicsion of the ctatement into evidenee. Hoewevr, a

11 ctatement may not be aditted under thic exssption unboco

'12 the proponent of it makoc known to thc adversc party

_13 cuffieicntly in advance of the tr=al or hcaring to

14 providc the adverse party with a fair opportunity to

15 prepare to meet it, the proponent 'e intention to of fcr
L

16 the statemont and the particularz of ity, including the

L17 name and addrEcz of the dOeelarant.

L. COMMITTEE NOTE

The contents of Rule 803(24) and Rule 804(b)(5) have been
combined and transferred to a new Rule 807. This was done to
facilitate additions to Rules 803 and 804. No change in meaning isL intended.

__ -3-
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Rule 804. Hearsay Exceptions; Declarant Unavailable

* * * * *

1 (b) Hearsay exceptions

2 >* * * * *
2~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

3 (5) ther cxeeptiens. A statement net ospcifieally

4 eevered by any zf the ferzgeing Zxeeptiens but having

5 cquivalznt cirZ'otantial guaran'tees ef trustwerthinezz,

6 if thc court dztzrminzc that (A) the statemcent izoffcrcd

7 as evidenec ef a mgatcrial factf (B),the otatement iz morc

8 probativc on thc'point ftr which it is'offcrred than any

9 Zther zvidcnc which thc propenent can precurc through

10 rtaconabilc cffortc; and (C) thc general purpccs ef thecr

11 rulcand thc inte es t of justica will bcst bc scrved by

12 admiesion of thc tatcMEnt into evidenec. eowevcr, a

13 statemcnt may net bc admitted under thie sceeptien unless

14 the prepenent of it makc known to thc adverse party

15 Duff ieiently in advanee ef the trial r- har-Ing tc

16 providc thc adveroc party with a fair opportunity to

17 prepare te meet it,- the prcpenent's intentie te effer

18 thc ctatemcnt and thc particulare ef it, including thc

19 name and addrcco -c .the cclarant.

20 6Q Waiver by misconduct ... A.statement offered aaainst

21 a party wh6ohas ensaqed or acquiesced in wronQdoino that

22 was intended to,,and did, procure the unavailability of

23 the declarant as a witness.
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COMMITTEE NOTE

Subdivision (b)(5). The contents of Rule 803(24) and Rule
804(b)(5) have been combined and transferred to a new Rule 807.
This was done to facilitate additions to Rules 803 and 804. No
change in meaning is intended.

Subdivision (b)(6). Rule 804(b)(6) has been added to provide
that a party forfeits the right to object on hearsay grounds to the
admission of a declarant's prior statement when the party's

L deliberate' wrongdoing or acquiescence therein procured the
unavailability of the declarant as a witness. This recognizes the
need for a prophylactic rule to deal with abhorrent'behavior "which
strikes at the heart of the system of justice itself." United

L. States v. Mastrancelo, 693` iF.2d 269,-'273 (2d Cir. 1982), cert.
denied, 467 U.S. 1204 (1984).

Every circuit that has resolved the question has recognized
the principle' of waiver by misconduct, although the tests for
determining whether there is a waiver have varied. See. e.g.,

i United States v. Acuiar, 975 F.2d 45, 47 (2d Cir. 1992); United
States v. Potamitis, 739 F.2d 784, 789 (2d Cir.), cert. denied, 469
U.S. 918 (1984); Steele v. Taylor, 684 F.2d 1193, 1199 (6th Cir.
1982), cert.denied, 460 U.S. 1053 (1983); United States v. Balano,
618 F.2d 624, 629 (10th Cir. 1979), cert. denied, 449 U.S. 840
(1980);J United States v. Carlson, 547 F.2d 1346, 1358-591 (8th
Cir.), cert. denied, 431 U.S. 914 (1977). The foregoing cases applyL a preponderance of the evidence standard. Contra United States v.
Thevis, 665 F.2d 616, 631 (5th Cir.) (clear and convincing
standard), cert. denied, 459 U.S. 825 (1982). The usual Rule 104(a)
preponderance of the evidence standard has been adopted in light of
the behavior the new Rule 804(b)(6)
seeks'to discourage.

-5-
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Rule 806. Attacking and Supporting Credibility of Declarant

1 When a hearsay statement, or a statement defined 'in' Rule

2 801(d)( 2 ) T ( C ),r ( D ),x or *(E), has been admitted in evidence, the

3 credibility of the declarant may be attacked, and-if attac ed may 7

4 be suppo'rted, by any evidence which would be admissible for :those

5 purposes if declarant had ttes'ti#fied as a witness. Etvidence of a 7
6 statement or conduct by the declarant at any time, inconsistent

Y -7~~~1,

7 with the decJ"rant's hearsay statement, is not' subject to any

8 requirement that the' declarant may have been afforded an 7
9 opportunity ,to deny or explain. If the party against whom a

fl10 hearsay statement has been admitted calls the declarant as a K
11 witness, the party is -entitled to examine the declarant on the

12 statement as if under cross-examination. H

Committee Note

The amendment is technical. No substantive change is
intended.

'/',/

A/
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Rule 807. Other Exceptions

L
1 A statement not specifically covered by any ef the foregoing

2 eaeepteiors Rule 803 or 804 but having equivalent circumstantial

3 guarantees of trustworthiness, if the court determines that (A) the

is 4 statement is offered as evidence of a material fact; (B) the

7 5 statement is more probative on the point for which it is offered

6 than any other evidence which the proponent can procure through

7 reasonable efforts; and (C) the general purposes of these rule and
L ...

8 the interests of justice will best be served by admission of the

9 statement into evidence. However, a statement may not be admitted

10 under this exception unless the proponent of it makes known to the

L11 adverse party sufficiently in advance of the trial or hearing to
12 provide the adverse party with a fair opportunity to prepare to

13 meet it, the proponent's intention to offer the statement and the

114 particulars of it, including the name and address of the declarant.

I;.

COMMITTEE NOTE

The contents of Rule 803(24) and Rule 804(b)(5) have been
combined and transferred to a new Rule 807. This was done to
facilitate additions to Rules 803 and 804. No change in meaning isK intended.

-
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Rule 103. Rulings on Evidence

'~~~~~ * O * jr *

. . 1 (e) Effect of Pretrial

, .2 SRuling. A pretrial objection to or

3 proffer of evidence must be timely

El4 ,,ir' ', '4 renewed at trial unless the court

5, states on the record, or the context

El , ,.,-...,,,,,< 6 clearly demonstrates. that a ruling

7 on the obiection or Proffer is final.

COMMITTEE NOTE

., , since the Federal Rules of
Evidence became effective, litigants
have'inc&reasingly relied on pretrial
motions to raise issues about the
admissibility of evidence. As
enacted, Rule 103 did not
specifically, address whether a losing
party had to renew its objection or
offer of proof at trial in order to
preserve, an Lis ue for' appeal.

Subdivison (e) has been addedL L 3. n ~~in order to clarify differing
approaches that spell uncertainty for
litigants and create unnecessary work
for the appellate courts. see,
'United States v. Vest, '842 F.2d 1319,
1325 (1st Cir.) (absence of objection
at trial is "fatal") cert. denied,

7_ ' , , 488 U.S. 965 (1988); Allison v. Ticor
L . , . Title Ins. Co., 979 F.2d 1187, 1200

(7th Cir. 1992,) ("the law in this
circuit is that an unsuccessful

L r ,~~~~~~~~~~~1



motion in limine does preserve the
issue f'or appeal"); American Home
Assurance Co. V. sunshine
Supermarket. Inc., 753 F.2d 321, 324 H
(3d Cir. 1985) ("test is whether an
objection at trial would have been
more in the nature of a formal
exception or in the nature' of' a
timely objectioni calling the courts'
attention 'to!' a'mater'L it _need

consider."); Palmerin v. City of
Riverside, '79'4 F.2d&'140'9',1 14111 (>9th
Cir. 1986,) (circuits -position is
"unclear). ,

Subdivision "(e) states as a El
default rule that counsel for the
losing party mus trenew any pretrial
objection ior proffer at trial.

Renewal is not required if '"the court
expressly, states on the record, or
the context clearly demonstrates,"
the finality of the pretrial ruling. 1

counsel bears the responsibility for

obtaining the requisite ruling or
renewing the objection and& bears the
risk of waiving,! an appealable, issue H
if these procedures are nbotfollowed. G

The Committee considered bat rejected
an alternative general ru'le, that
would not require ren wal of motion
at trial. I

Rule 103p(e) does not excuse a
litigant from havingA' to satisfy the

requirements of Luce v. united E
States, 469 U.S. 28 (1984) to the
extent applicable. In Luce the
supreme court held that an accused 7
must testify "at trial',in order to'

preserve for 'appeal any Rule 609
objection to a triallcourt's ruling
on the admissibility of the'acc used's
prior convictions for impeachment. K
Some circuits have extended the -Luce

rule beyond the Rule 609 context.
See United' S'tates v^. Weichertk 7833
F.2d 23, 25 ?(2d Cir. 1986)1 (Rule K
608(b)), cert.'denied, 479 U.iS. 831
(1986); United States v. sanderson,

-2- ED

E



966 F,2d 184, 189-90 (6th cir. 1992)
(same); United States v. DiMatteo,
759 F.2d 831, 832-33 (11th Cir. 1985)
{per curiam) (same), cert. denied,
474 U.s. 860 (1985); United States v.
Griffin, 818 F.2d 97, 105 (lst Cir.
1987) (Rule 403), cert. denied, 484
U.S. 844 (1987).
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RULE 407. Subsequent Remedial
Measures.

1 When, after an injury or harm

2 allegedly caused by an event,

3 measures are taken. w"' h iat, if

4 taken previously, would have made the 7

5 event less likely to occur, evidence

6 of the subsequent measures is not

7 admissible to prove negligence, er 7
8 culpable conduct, a defect, in a

9 product, a defect in a products Is

10 design, or a need for a warning or

11 instruction in onencetion with the 7
12 ovont. This rule does not rcquiro

13 the conclusion of Evidence of 7
14 subsequent measures may be when

15 offered for another purpose, such as L

16 impeachment or -if controverted -

17 provig -proof of ownership, control, 7
18 or feasibility of precautionary

19 measures if oontrzevrted, or 7
20 imeachment.*****

7

-4- 7



two changes in the rule. First, the

: ~~~~~~words "an, injury or harm allegedly

caused by" were added to clarify that

the rule applies only to changes made

after the occurrence that produced

the damages giving rise to the

action. Evidence of measures taken by

the defendant prior to the "event" do

not fall within the exclusionary

scope of Rule 407 even if they

occurred after the manufacture or

design of the product. See Chase v.

General Motors CorD., 856 F.2d 17,

21-22 (4th Cir. 1988).

Second, Rule 407 has- been

amended to provide that evidence of

subsequent remedial measures may not

be used to prove "a defect in a

L product or its design, or that a

warning or instruction should have

L accompanied a product." This

amendment adopts the view of a

majority of the circuits that have

interpreted Rule 407 to apply to

products liability actions. see

Raymond v. Raymond Corm.. 958 F.2d

1518, 1522 (lot Cir. 1991); In re

Joint Eastern District and Southern

District Asbestos Litigation v.

-5-
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Armstronl World Industries, Inc., 995

F.2d 343 (2d Cir. 1993); Cann v'. Ford 7
Motor Co., 658 F.2d 54, 60 (2d Cir.

1981), cert. denied, 456 U.s.+ 960 f
(1982); "Kelley v. 'Crown EcruiPment

Co., 910 F.2d 1273, 1275 (3d Cir. 7
1992); Werner v. Upiohn.Inc., 628

F.2d 848 (4th Cir. 19890)', cet 7
denied, 449 U.s. 1080 ('1981), Grenada

steel industries, Inc. v. Alabama

Oxygen Co.. Inc., -695 7.2d 883 (5th

Cir. 1983); BaUman v. Volkswagenwerk

Aktiencresellschaft, 621 F.2d 230, 232

(6th Cir. 19'80); Flaminio v. Honda'

Motor CompanV, Ltd., 733 F.2d 463,

469 (7th Cir. 1984); Gauthier v. AHF. C

Inc., 788 F.2d 634, 636-37 {9th Cir.

1986). 'I

Although this amendment adopts

a uniform federal rule, it should be 7
noted that evidence of subsequent

remedial measures may be admissible 7,
pursuant to the 'second sentence of

Rule 407. Evidence of subsequent 7
measures that is not barred by Rule

407 may still be subject to'exclusion 7
on Rule 403 grounds when the dangers

of prejudice or confusion p
substantially outweigh the probative

value of the evidence. 7'
L
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II. Tentative Decisions Not to AmendL
The Advisory Committee has tentatively decided not to propose amendmentsr, to the following Rules of Evidence and asks the Standing Committee to submit

L these tentative decisions for publication and comment:

Rule 103(a), (b),(c), (d) (Rulings on Evidence)
Rule 104 (Preliminary Questions)
Rule 408 (Compromise or Offers to Compromise)
Rule 411 (.iability Insurance)
Rule 801(a), (b), (c), (d)(1) (Definitions)
Rule 802 (Hearsay Rule)
Rule 803(1) - (23) (Hearsay Exceptions; Availability of Declarant Immaterial)
Rule 804(a), (b) (1) - (4) (Hearsay Exceptions; Declarant Unavailable)
Rule 805 (Hearsay Within Hearsay)

? Rule 806 (Attacking and Supporting Credibility of Declarant)
Rule 901 (Requirement of Authentication or Identification)
Rule 902 (Self-Authentication)
Rule 903 (Subscribing Witness' Testimony Unnecessary)
Rule 1001 (Definitions)
Rule 1002 (Requirement of Original)
Rule 1003 (Admissibility of Duplicates)
Rule 1004 (Admissibility of Other Evidence of Contents)
Rule 1005 (Public Records)
Rule 1006 (Summaries)
Rule 1007 (Testimony or Written Admission of Party)

7 Rule 1008 (Functions of Court and Jury)
Rule 1101 (Applicability of Rules)
Rule 1102 (Amendments)
Rule 1103 (Title)

The Advisory Committee requests that the Standing Committee submit for
V publication and comment these tentative decisions utilizing the same procedure
L.. followed at previous Standing Committee meetings.

L.
1
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DRAFT

ADVISORY COMMITTEE ON EVIDENCE RULES-

Minutes of the Meeting of May 4 and 5, 1995

New York, New York

The Advisory Committee on the Federal Rules of Evidence
met on May 4 and 5, 1995 at the federal courthouse in Foley
Square in the Southern District of New York.

The following members of the Committee were present:
Circuit Judge Ralph K. Winter, Jr., Chair
Circuit Judge Jerry E. Smith
District Judge David S. Doty
District Judge Fern M. Smith
Federal Claims Judge James T. Turner
Dean James K. Robinson
Professor Kenneth S. Broun
Gregory P. Joseph, Esq.
Fredric F. Kay, Esq.
John M. Kobayashi, Esq.
Mary F. Harkenrider, Esq., and Roger Pauley, Esq.,

Department of Justice
Professor Margaret A. Berger, Reporter
Chief Judge Covington and Judge Shadur were unable to

attend.

Also present were:
Honorable Alicemarie H. Stotler, Chair, Committee

on Rules of Practice and Procedure
Professor Daniel R. Coquillette, Reporter, Committee on

Rules of Practice and Procedure
Circuit Judge C. Arlen Beam
Peter G. McCabe, Esq., Secretary, Committee on Rules of

Practice and Procedure
John K. Rabiej, Esq., Administrative Office
Paul Zingg, Esq., Administrative Office

Judge Winter called the meeting to order at 8:30 a.m. He
reported to the Committee on a number of developments.

The Standing Committee. Judge Winter informed the Committee
that the Standing Committee had voted to send out the amendments
to Rules 103 and 407 for public comment. He also reported that
some members of the Standing Committee feared that the amendment
to Rule 103 might prove a trap for lawyers, and had expressed a
preference for a default rule that would relieve the losing
attorney from having to renew the motion at trial. A motion to
revise the amendment accordingly was defeated, but it was agreed
that the Committee Note to Rule 103 would indicate that such an



alternate version had been considered and rejected.

Congress. Judge Winter reported that he met with a number
of persons on the Hill with regard to Rules 413-415. Staff E
counsel to Senator Biden indicated that the Democrats would have
no objection to the Evidence Committee redraft. Judge Winter also
met with four Republican staffers and suggested to them that
admissibility should be'limited to conduct resulting in a
conviction. He reportedthat the House side had been surprisingly
receptive. The Senate staffers acknowledged that the Evidence
Committee draft might well be an improvementonthe congressional
version but that a revision of Ru'les 413-415 could not be
accomplished through the Crime Bill,. If at all, the Committee's
draft would have to be presented, s" a technical amendment at the
request of Congress; it might pdssibly pas's "on consent." The
House might perhaps hold hearings. 'Although Judge Winter was
somewhat encouraged by thee meetings,lihe thought that at this
time there was less than a,50% afice ih t Congress would takeL
any action to modify Rules 413-4115'

At these meetings, Judge Winter also discussed the E
congressional initiative to amend Rule '70-2. He reported that he
had advised the participants that the Committee viewed'Daubert as
a good decision with great potential and'that an attempt to E
codify the opinion at this point,,wQuld create problems. The
Committee agreed that it would be'unwise to react to each
congressional proposal to, amend' a'"rule' of "evidence by submitting
its own preferred redraft . ThekCmiittee decided to take no Er
action on Rule 702 at this time.

The Committee then returned to its consideration of the E
hearsay rule.

Rule 803(4). The Committee agreed to recommend not amending E
Rule 803(4).

Rule 801(d)(2). At the previous meeting, the Committee had
directed the Reporter to prepare a draft-of Rule 801(d)(2)(E)
that would deal with issues raised by the Supreme Court's
decision in Bouriaily v. United States, and to also consider the
effect of Bouriaily on Rules 801(d)(2)(C) and (D). The Reporter
presented a number of alternate proposals for either amending
each of the subdivisions separately or for language that would
apply to all three. ,r7

The Committee then engaged in an extensive discussion.
Professor Saltzburg, ,who had not been at the previous meeting,
urged-the Committee to codify pre-Bouriaily practice as the
better rule.- Professor Broun also expressed reservations about
codifying any part of Bourjaily and extending its doctrine to
civil cases. Dean Robinson suggested a corroboration requirement,
such as appears in Rule 804(b)(3,) instead of an independent

2 Er



evidence requirement. Mr. Kobayashi was in favor of a requirement

that would explicitly require the trial judge to examine the

L evidence offered pursuant to Rule 104(a) to establish the

requisite preliminary facts and to make a finding as to whether
the conditions for the exception are satisfied.

The Committee voted on three alternative approaches to Rule

801(d) (2) (E):

1. To not amend the rule - 3 votes
2. To add an independent evidence requirement - 7 votes

3. To codify the common law rule requiring that theL statement must be set aside in making the preliminary - 2 votes.

The Committee decided not to draft the amendment in terms of

corroboration but rather to specifically state that the statement

could be considered but would not suffice in the absence of some
independent evidence. The Committee then voted to extend this

approach to subdivisions (C) and (D). It also agreed that it

L would review and vote on the text of the proposed amendment as
well as the accompanying Committee Note at the next day's
meeting.

L The Committee also discussed whether a personal knowledge

requirement should be added to either Rule 801(d) (2) (C) or Rule

801(d) (2) (D). The Committee declined to do so. Members of the

L Committee suggested that it was not unfair to shift to the
opponent the burden of explaining to jurors how probative value
was affected by the absence of personal knowledge, and that in

some cases in which the declarant clearly lacked personal

knowledge Rule 403 might be used to exclude the evidence.

Rule 803(3). The Committee had asked the Reporter to prepare

a memorandum on the Hillmon doctrine, directed to the question of
whether the Rule ought to be amended to prohibit evidence of

declarant's intent to commit a future act when the act could notL be performed without the participation of the party against whom
the evidence is offered. The prime example that has disturbed
some commentators is the homicide victim's statement that he or

7 she is intending to meet the defendant. After discussion, the

L Committee decided not to amend the rule.

Rule 803(8). The Committee first discussed whether to amend
L the rule to state explicitly that evidence which would be barred

by subdivisions (B) and (C) when offered against an accused may

be admissible pursuant to another hearsay exception, or whether
to adopt the reasoning of a Second Circuit opinion, United States

L v. Oates, 560 F.2d 45 (2d Cir. 1977), that barred such evidence
absolutely. The Committee discussed the Reporter's memorandum
about how the Circuits are handling this issue. It appears that
routine evidence of governmental activity, such as recording
license plate numbers, that falls literally within the

L 3

F



H
prohibitions of subdivisions (B) and (C) is admitted by most L
circuits pursuant to Rule 803(5). Furthermore, the circuits also
admit some evidence barred by Rule 803(8) pursuant to Rule 803(6)
when the declarant is available to testify. These cases do not E

suggest that the courts are permitting the government to put in L
crucial aspects of its case through hearsay testimony. The
Committee concluded that there was no need to amend the rule. K

The Committee then discussed whether Rule 803(8)(B) should
be amended to permit a criminal defendant to offer against the
government evidence which falls within the scope of the
exception,. Rule 803,,(8)'(C) specifically provides that the evidence
made admissible by that provision is admissible '"against the
Government in"criminal cases>." The omission in Rule 803(8) (B) may
have occurred as a drafting error when Congress revised the rule.
The few cases that have' considered the issue have allowed~t he
defendant to introduce evidence that, otherwise satisfies
subdivision'(B) .Consequently, the Committee sawno need to amend d
the provis ,ion.

Waiver., bj misconduct. The Committee next considered whether H
it should[1 codif the generally recognized principle, that hearsay
statements become admissible on a waiver by misconduct notion
when the defendant deliberately causes the declarant's K
unavailability. The 11C6mmittee debated a number of issues: the E
degree to which defendant must have particiipated in procuring the
declaran't's unavaildbility; the burden of'proof that the
government must meet in proving the defenda t's misconduct; the '
consequences'of a waiver finding;iandIIthe appropriate'rule of
evidence, in which to place 'such a provision. The Committee agreed
that codifyin4 the' aiver doctrine was desirable as a matter of K
policy in' light of the large number of witnesses who are
intimidated or incapacitated so that they do not testify.
Consequently', ithe Committee chose & version of the rule that
would not, 'reqire having to show that the defendant actively
participated in procuring the 'declarant's unavailability.
Acquies'cencef'will suffice. In addition', the Committee&rejected
imposing a "clear convincing" burden of proof on the
prosecution,,ap is required in the Fifth Circuit, in favor of the
usual preponderance' of the evidence standard used in connection
with prleliminary questions under], Ru1 e104'(a) 'even when a
constitutional rule is at issue.'Thefede'ral circuits other than a

the Fifth, currently use a preponderance standard with regard to
finding waiver by misconduct. K

The Committee'agreed that theconsequence of a finding of
waiver,,is that the declarant's hearsay statement becomes
admissible to the extent that it would have been admissible had
the declarant testified at trial. For example, hearsay contained
in the hearsay statement'is not'admissible unless it satisfies
some other hearsay exception, the declarant must have"had
personal knowledge, and the evidence may be subject to exclusion

4 K
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under Rule 403.

The Committee debated at length where to place this newLi exception. Some members of the Committee argued in favor of Rule
801 because subdivision (d) of that rule contains a number of

E provisions that are distinct from the traditional class
L exceptions dealt with in Rules 803 and 804. Furthermore,

statements admissible on a waiver theory resemble admissions in
being admissible only against the defendant and not against the
world. On the other hand, other members were concerned that
placement in the rule containing admissions would suggest that a
personal knowledge requirement does not apply. In addition, theK unavailable declarant is the subject of Rule 804.

In the course of discussing appropriate placement of the
waiver principle, some members also expressed concern that adding
the provision to Rule 804 would upset that rule's numbering
scheme. The new provision clearly would have to appear before the
residual exception in subdivision (b) (5) which is entitled,

L. "Other exceptions." On the other hand, numbering the new _
provision "(b) (5)" would require renumbering the residual
exception as "(b) (6) " This possibility disturbed some members
of the Committee who felt that this would cause problems with
computerized searches. Furthermore, the Committee realized that
this renumbering problem would arise whenever a new exception was
added to either Rule 803 or 804. Judge Winter suggested that the
two residual exceptions should be combined and moved into a new

L R RRRRRRRule 807. No change in meaning would be intended by thuis

transfer; it would be done solely to leave room for new
7 exceptions and to minimize the impact on computer research when a

new exception is added. The Committee adopted this suggestion.

Mr. McCabe then informed the Committee that when a provision
is moved out of a Federal Rule its number is not reassigned to
new material that is added to the rule from which it was removed.
The Committee agreed that (b) (5) should remain blank in Rule 804
and that the waiver provision would be numbered Rule 804(b) (6).

Rule 804(b)(1). The Reporter had been asked, to advise the
Committee about judicial interpretations of the "predecessor in
interest" provision. The Reporter informed the Committee of a
number of cases, particularly in the Sixth Circuit, that hold
that the provision is satisfied when the party against whom theL evidence was offered at the first proceeding had a similar motive
and opportunity to cross-examine as the party against whom the
evidence is now being offered. Such an interpretation essentially
renders superfluous the "predecessor in interest" provision. This
approach has, however, been utilized almost exclusively in
asbestos cases to admit deposition testimony given bythe medical
director of one manufacturer against a different manufacturer. It
appears likely that the evidence could have been admitted'instead
pursuant to the residual hearsay exception.

5
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A second possible issue that arises with regard to the H

"predecessor in interest" requirement is whether it applies-in a

criminal case. Dictum in one circuit suggests that under
specialized circumstances such evidence might be admitted against v
a criminal defendant,, and there is' some uncertainty expressed in L
the cases as to whether evidence may be offered against the

government-as a "predecessor in interest." There is no

indication;,, however,,that these cases are causing problems for H
the courts or, litigants.

The Committeeagreed not to amend Rule 804(b)(1). H
Rule '804"(b) (3). The Reporter had been asked to look at cases

construing the corroboration requirement for exculpatory

declarations-against interest. The Committee was particularly

interested in determining if the requirement was being
interpreted ,t oorigridly, and if a similar provision ought to be
added for inculpatorystatdements. The Reporter distributed a - H
number of recent cases to''f, th mmittee, and the Committee
concluded, tha the corroboration requirement did not seem to be

Court's I'sr`ecenht opinion ,in[ Willliamson united States, 114 S.Ct.causing difficulties. Fut 4roe inlgtoq h urm
2431 (199) which res~tr-ct~dd!!the'"us:e o,"f inculpato'ry declarations
against,~ 'itorest 'the Committee saw no need to extend the
corrobs iet -6t ''IC in" 'l 4t' declarations at this

time.

Articles, 9and 10. 'The' Committee had asked the Reporter to L
considersa number of issues wlith regard to these two articles.
The Committee' areed that the definition of "writings and
recordings" that appears in'Rule 100(1) does not have to be

added to Article 9. Rule 901(b) which'specifically states that it H
is illustrating and not limiting methods of authentication is
sufficiently flexible to deal with lAll of the items covered by
theRulP 1001 definition."

The Committee also agreed that the certification requirement
provided for foreign business records in 18 U.S.C. §3502(a) ought
not to be extended to domestic records. In the case of domestic
records, litigants will invariably handle authentication issues
by stipulation except in instances in which a problem exists. 7
When there is a problem and',the witnesses are available in the Li
United,[States they ought to be produced; allowing authenticationby certification would be inappropriate.'

Two issues were presented with regard to Rule 1006. 1)
whether the rule should be clarified to state that summaries
satisfy[ing the rule will ordinarily" be sent to the jury room, and V7
2) whether the text should be amended to explain that Rule 1006
does not,,apply to summaries that recapitulate evidence that has
otherwise'been admitted. The Committee decided not to propose an
amenhdmet to Rule 1006.

6 H
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Rule 104. The Committee had determined not to consider
possible amendments to Rule 104 until it was finished with its
survey of the articles of the Federal Rules of Evidence other
than Article 5. Now that the Committee had completed that agenda,
it agreed that no amendment to Rule 104 was required.

Rape counselor privilege. The Crime Bill required the
Judicial Conference to report to the Attorney General on the
advisability of enacting a rape counselor privilege for the
federal courts. A subcommittee consisting of Judge Fern Smith,
Professor Broun, Ms. Harkenrider, Mr. Joseph and the Reporter
analyzed rape counselor provisions that are presently in effect
in twenty-four states. After a conference call among members of
the subcommittee, Mr. Joseph drafted a qualified privilege that
contained those features that the subcommittee considered least
objectionable.1 No one on the subcommittee, however, was in
favor of recommending that a rape counselor privilege ought to be
enacted for the federal courts. The Committee agreed with the
subcommittee. In particular, members thought it would be
inappropriate to have a rape counselor privilege as the only
specifically codified privilege. especially in light of the case
load of the federal courts which rarely includes rape cases.

1 It provided:
(a) Sexual assault counselors may not be compelled to

testify about any opinion or information received from or
about the victim without the consent of the victim.
However, a counselor may be compelled to identify or
disclose information if the court determines that the public
interest and the need for the information substantially
outweigh any adverse effect on the victim, the treatment
relationship, and the treatment services if disclosure
occurs.

(b) "Sexual assault counselor" for the purpose of this
rule means a licensed medical professional, a licensed
psychotherapist, or a person who has undergone at least [20
- 40] hours of counseling training and works under the
direction of a supervisor in an organization or institution,
or a division of an organization or institution, whose
primary purpose is to render advice, counseling, or
assistance to victims of sexual assault.

An alternate version of subdivision (a) was also
suggested:

A victim has a privilege to refuse to disclose and to
prevent any other person from disclosing a confidential
communication made to a sexual assault counselor unless the
court determines that the public interest and the need for
the information substantially outweigh any adverse effect on
the victim, the treatment relationship, and the treatment
services if disclosure occurs.

7



Consequently, no recommendation to enact a rape counselor
privilege will be made.

Review of proposed amendments and notes. Before the
Committee adjourned, the amendments and proposed Committee Note
to Rule 801(d) (2) and'804(b) (6) were distributed. The Committee
unanimously voted to send them to the Standing Committee. The
Committee also' approyed combining and transferring the text of
the' residual exceptions in Rule 803(24) and 804(b) (5), and
directedithe Reporter"to add a Committee Note stating that no
change in meaning was intended.

Respectfully submitted,

aft ~~~~~~~~~~~~L

Margaret A.'Berger
Professor of Law LI
Reporter
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ADVISORY COMMITTEE ON EVIDENCE RULES

Minutes of the Meeting of January 9 and 10, 1995

Coronado, California

The Advisory Committee on the Federal Rules of Evidence met
at the Hotel del Coronado in Coronado, California on January 9La and 10, 1995.

The following members of the Committee were present:
Circuit Judge Ralph K.'Winter, Jr'., ChairmanL Circuit Judge Jerry E. Smith
District Judge Fern M. Smith
District Judge Milton I. Shadur
Federal Claims Judge James T. Turner
Dean James K. Robinson
Professor Kenneth S. Broun
Gregory P. Joseph, Esq.
John M. Kobayashi, lEsq.
Frederic F. Kay, Esq.
Mary F. Harkenrider, Esq., and Roger Pauley, Esq.,

Department of Justice
District Judge David S. Doty
Professor Margaret A. Berger, Reporter

Chief Justice Covington received word of her appointment to

the Committee too 'Dlate for her to make arrangements to attend.

Also present were:
Honorable Alicemarie H. Stotler, Chair, Standing Committee

on Rules of Practice and Procedure
Professor Daniel- R. Coquillette, Reporter, Standing

Committee on Rules of Practice and Procedure
II Circuit Judge C. Arlen Beam

William B. Eldridge, Esq. Federal Judicial Center
Peter G. McCabe, Esq., Secretary
John K. Rabiesj Esq., Administrative Office
Mark D. Shapiro, Esq., Administrative Office

Judge Winter called the meeting to order at 8:30 a.m. on
January 9. He announced that the Committee would be meeting next
on May 4-6 in New York. He then set forth the agenda for the
present meeting: the Committee would discuss some provisions in
the Contract with America, the desirability of a rape-counselor
privilege for the federal courts, an amendment to Rule 408
proposed by John Kobayashi, and then turn to a consideration of
Articles 8, 9 and 10 of the Federal Rules of Evidence.

Contract with America. The Committee first considered a
I proposed amendment to Rule 702 that would impose a new test for

expertise based on "scientific knowledge." Judge Winter reminded

I C ~~~~~~~~~~~~~~1



the Committee that at its last meeting it 'had unanimously agreed

that it would be counterproductive to amend the expert witness
rules until the,'courts had an opportunity to respond to the

Supreme Court's 1993 opinion in Daubert v. Merrell Dow
Pharmaceuticals, Inc. Mr. Joseph reported that although the
drafters of theproposed amendment had stated that their
objective was to codifyDaube'rt, the Litigation Section of the L
American Bar Association diid hiot agree with'th-is Idescription.
The proposed amendment specifically applies only to "scientific

knowledge"< alth ghsomcous apply Daubrt' ther types of

expert proof; imoe eaat eurmns ~ liiy And
reliability which the 'Daubert' court explicitly 'efus d to do; and
provides for a new balancin'g test ir i th&' Vusual Rulle '403 7
burden is reversed. Members of the Cinmittee also noted, that,

there is no need to codify a Suref Court opion'.

The next provision to which the Copmmittee -turnediwas an

additional amendment to Rule 702 tht woduld excl udethe testimony
of an expert who is to be paid ion a contingentlfed basis. Judge

Winter stated that while the gist of this proposal is generally L
consistent with the thrust of DR 71, the wmannerin hwhih, this new

section is framed may lead to unanticipated ppnsequence~s that

require further study. Furthermore,'l theie is a diffrende in

providing for the inadmissibility''of eviden e inst adjof handling

the problem through a discipl inary 'rul@lMe ! brs'lPremssed
concern about the applicability of the prop sed ru'le in cases in
which the oppontent of'the' et LA'so tat!itrwo
the expert would testl fy h nit oney bsent h y ia re r 'and

about the possibility that the proposed rule might repeal sub

silentio the numerous statultry provisionsthtIi sft tte 'fees of

experts for prevailing' partis Ito0 ! the loser A , ws also poine
out that the mode of the expert's% p y~t cn4'7eexlred
before the jury, and that an 'cionry re i AztI needed.

Committee members agreed proisontin the wimJ ' {(Purt provdin

Shuldseto usabl for impeacrhment'and'o doffiple~ation.s ithefrequiresntheoJudconiaCngeentieet'"sbilarpt to Conres an

L~~~~~~~~~~

sihol readb ete usbe no~meed chrbnsetin such. a prvlg ntheyL

would have no problem with a rul9 tha, n exlimds was testimony
in this narrow sitainwhorY' theF Iex -tS
contractual.

Rave counselor Privilecre. Mary Rarkenrider explained that

2~~~~~~ 1

the main thrust of the provision in4 the Crime IBill (lPub. L. 103-

322 (1994)) was'directed at ̀ the 'states. I~Section 40'153(a)
requires the Attorney Ge~neral to develop model leg"islation.
Subsection (c) was, added for the 'sake -off completeness; 'it

requires the Judicial Conference t o`,s~ubmit -a report to, Congress
with regard to the need for ,inserting such, 4 privi lege in, the
Federal Rules of Evidence. Whl he Attorneyl Gener~al's report-is

due within a year (September-1995),,,no time limit was imposed

with regard to the federal report and recommendnatio ns'.

2



Members of the subcommittee that had been created at the
previous meeting of this committee made a number of additional
comments. Ms. Harkehrider reported that the Attorney General's
office was just beginning the process of model legislation for
the states. Judge Fern Smith reported that although a rape
counselor privilege providing for an in camera proceeding and a
balancing test has been in effect in California since 1980, she
had been able to find only two reported cases. Professor Broun
reported that most states provide for in camera review in cases
in which particularized need is shown, and that a few state court
opinions seem to indicate that the privilege is treated as
absolute.

L Judge Winter inquired about how such a privilege would
operate in criminal and civil proceedings, and whether'a rape7 counseloriprivilege is really the only detailed privilege that
ought to exist in federal courts? Other questions were raised
about the interrelationship with hearsay rules, such as Rule
803(3), and an expert's testimony about a victim's rape trauma7 syndrome.

Ms. Harkenrider agreed to keep track of the state model
legislation. A draft and commentary will be prepared by the
reporterfor the May meeting that will address the alternatives
of an absolute or qualified privilege or no privilege, provide
definitipns, and consider whether the privilege should extend to

L communica tions withipsychiatrists, psychologists, social workers
or others.

Report on Committee's Recommendations to the Standinq
Commnittee. Rules 413-415. Judge Winter reported that Rules 413-
415 were transmitted to the Standing Committee. In accordance
with the Evidence Committee's views at its October meeting, the
Standing Committee was advised that this Committee would prefer
congressional annulment of the rules. In the event, however, that
Congress 'disagrees, 'the Evidence Committee requested of the

V Standing Committee that it ask the Judicial Conference to
recommend to Congress'this Committee's rewriting of Rules 404 and
405. Thill revision incorporates the substance of Rules 413-415,
but avoi ds the troubling problems identified in the Evidence
Committee 's accompanying comment.

Rules 103(e) and 407. Judge Winter further advised the
L Committee that our proposed revisions of Rules 103(e) and 407 had

been sent to the Standing Committee with the request that they be
approved for public comment.

Rules 406. 605. 606. The Standing Committee was advised
that the Evidence Committee had tentatively determined at this
time not to amend Rules 406, 605 and 606. The Standing Committee

L was asked to make this information public'as it had done with
other evidence rules that the Committee had declined to amend,

3



and to request thatanydissenting-views be sent to the Evidence
Committee. ,

Review of Agenda. Atthis time, the Evidence Committee is
still considering the following rules-in articles it has already 7
r~viewed:,Rule 104 ,Rules' 404, 4 05,,, 407 and 408. TheRules
E-nabling Act ~requires that amendments to privilege -rules,
contained, i-nArticlei5 must be6 made' by,,, Congress so that the,
Co~mmittee jwill, 0gco~nsi~Ier possble',,i, changes in,, Article 5, ,(other thann
the rapei,lcounselor privilege) only after it finishee reviewing ,
all the other articls in the Federal Rules. The Committeeihad
concluded at its previous meeting that in'light of the recency of
Daubertilv.iiMerrell ,Dow Pharmaceut icals Inc., Article VII should
not beaended.until the courtsehave a opportunhy to react tt o ,
the Supreme Court's opinion. IArtil , 8through ,1l have not yet
been hPevIewedbyt Committee,'

Article 8. The Cnmmittee agreednotato undertake a
wholesale overhaul of the hearsay'rulesas any such actionywould,
require a massive reeducation of the Bar. Instead, the Committee L
decided to focus on discrete problems that have ,emerged.

Agency admissions. The Committee discussed whether,,either H
Rule 104 or 'Rule 801i(d) j(2) Lhould eamended to Istatethat the
foundational4reguirem nts essential-f to[the 4dmissibility of a
coconspirator's dstatement mayn,,,ot b1evlestabl'1ished solely by the
statement itself. The Supreme Court's decision in Bouriailv v.
United States, 483 U.S. 171 (1987) held that the statement could
be considered, in conjunctionwith,,independent evidence, and
reserved'lildecistiontl, on whether l~the ista tement alone would suffice. H
The Committ~e, debated 1at length whether it would e 'desirable to
require independeInten eviden9e ,,o ly, (he pre-Bourially rule),oor
whether the ,'statement itself could be used as partial H
corroboration. The Comittep asked the reporter to preparera
draft that would permit the statemen to be constidered in
conjunction with independent , H

The reporter was also,o asked ,tq consider extending this
corroborationlapproach to, proving ,authority, and scope of agency,
or employment with regard to authorizediand vicarious admissions.

The Hillmon doctrine. The Committee asked the reporter to
draft language that would restrictuse 'of the hearsay exception H
when a statement of intent is being offered to, prove the conduct
of someone other than the declarant. It-was suggested that
language from some of the better cases might be helpful.

Rule 803(4). The reporter agreed to review critical
commentary and report to`the Committee whether possible
amendments to Rule 803(4) should beexplored.

4



Hearsay evidence in the iury room. The Committee discussed
'at length the special provisions in Rules 803(5) and 803(18) that
govern which evidence is allowed into the jury room. The
Committee considered whether these rules make sense, and whether
they are consistent with other rules that impose no such
requirement even though the evidence admitted may have a'similarEL impact on the jury (e.g. governmental investigative reports
admitted pursuant to Rule 803(8) (C)). A majority of'the Committee
ultimately voted not to amend the existing rules.

Rule 803(8). Members of the Committee commented that the
difference in wording between subdivisions (B) and (C) was,
unintended and that subdivision (B) should be amended. The rule
was not intended to keep accused fromoffering business records
of matters observed, and the government should not be prevented
from offering records about routine matters.' The Committee agreed
that governmental findings should be admissible as held by the
Supreme Court in Beach Aircraft v. Rainey.

The overlap between Rule 803(5), 803(6) and 803(8). The
Committee asked the Reporter to clarifyIat the next meeting the
extent to which circuits admit evidence against an accusedEl pursuant to Rules 803(5) or (6) that is barred by the specific
provisions in Rule 803(8),(B) ,(C). The Committee wished to know if
there was a split in the circuits. Judge' hadur was also
concerned with possible motivational problEs in 01983 calses in
which law enforcement personnel have been charged.

Application to misdemeanors. Jim Robinsoi suggested that an
exception should be carved out'of Rule 801('d)(1)'(A) for
statements, made in lconnection with pleas in misdemeanor cases. He
promised to furnish information regarding such a provision in ther Michigan Rules of'Evidence.

Roger Pauley suggested amending the Rule 803(,22) limitation
to "a crime punishable by death or imprisonment in excess of one
year" to six months because the present rationale does not make
sense. Reducing the time 'limit would allow evi4ence of all
convictions to be used as''to which the right to 'counsel had
attached.,The Committee decided to consider this further at the
May meeting.

Residual exceptions. The Committee agreed that the residual
Em exceptions in Rules 803 and 804 should not be amended.

Rule 804(a). The Committee asked the reporter to consider
whether a "due diligence" requirement ought to be inserted into

L subdivision (a)(5),that would require the proponent of the
evidence to show more than an attempt "by process or other
reasonable means" to obtain the presence of the declarant at

of_ trial.



,The Committee also wished consideration' of whether the
present language in the last sentence 'of subdivision, (a) should 7
be amended to cover issues raised by opinions such as.United
States v. Mastrancrelo, 7227 F.2d 13(2d Cir. 1983) when the'
defendant hasprevented,,the.,declarant from testifying.

Rule,,804 issue . The Committee wished additional L
information about,,,how the",15:predecessor in interest", provision,,in ii
subdivision (b)(1l) is being interpreted, and whether there are
problem~s because the corroboration, requirement with regardto to
exculpatory, declarationsagainst penal interepst nsubdivision
(,b)(,3) is1,not explicitly qiuiredaj for inculptory statements. The

w~~~~~, p i g 4 h, t I 1, x e

reporter, waas qs L

ar~ils 9ankd,,to ditibut casl sues to thet Committee.tile

Rule ,a05. nhe Coandmm Ittee wihed tL onow whetheor there are
within hearsay w~ien ~se' ~pp~y~ regard.ng,~ hasayaberra, t,~,aisea thatb ref tO' a th rulttmn exemte

withn h enone aato cobned i sitsm ,. ,x
from the hearsay 'rule pursuant to' Rue 0 (d) .

Articles 9) 'and 0. It as,, suggested, that the two articles
should be ~read in tandem. toee ~whether 'Pub lic records~ are
treated consistently. Onespggestion was' that the article 10
definition of wrAtings, which includes datacompilations, ought L
to be extended to Rule 901(7) which", eals with the authentication
of "writings" that arel'irequired. by law to b erecorded or f iled
but does' not re er to date sompil atons. Roger Pauley alsor
suggested that the provisioiis of 18 U.S.C. S3 505 ought to be
incorporated into Rule, 902t.qhese mtters 1w be reviewed at the
May meeting, . ' ' , 7

Wil~liam Eldridge offered to have the Federal Judicial ''Center'
review the adequacy of the terminolog u ed. ,in Arti'clae 10 with
regard to new forms of data. ,

The Committee also wished to consider further at the May
meeting'whether Rule 100'6 ought to be amended 'to deal with two
issues: '1) explicitly stating that a Rule 1006 summary is l
admissible to the same ex'tent as the underlying writingss
recordings and photographs that are being summarized; and 2)
discussing when and whether'the 'summary goes to the' jury.

6 7



TO: Honorable Alicemarie H. Stotler, Chair
Standing Committee on Rules of Practice
and Procedure

FRO14: Paul Mannes, Chair
Advisory Committee on Bankruptcy Rules

DAT : June 1, 1995

RE: Report of the Advisory Committee on Bankruptcy Rules

, on
t ~Intr oduction

The Advisory Committee on Bankruptcy Rules met on March 30-
31, 1995, in Lafayette, Louisiana. The Committee considered

L. public commenVs regarding the proposed amendments to the
Bankruptcy Rules that were published in September, 1994. After
making several changes to the proposed amendments, the Committee
approved them for presentation to the Standing Committee for
final approval. The Committee then approved another package of
proposed amendments for presentation to the Standing Committee
with a request for publication for comment by the bench and bar.
Most of the proposed amendments presented with a request for
publication are designed to implement provisions of the

7 Bankruptcy Reform Act of 1994. Both packages of proposed
amendments are discussed in the section of this report on "Action
Items."

I. Action Items

A. Proposed Amendments to Bankruptcy Rules 1006,
1007, 1019, 2002, 2015, 3002. 3016. 4004. 5005.
7004, 8008. and 9006 Submitted for Approval by the
Standinq Committee and Transmittal to the Judicial
Conference.

These proposed amendments were published for comment by
the bench and bar in September 1994. Letters were
received from eleven commentators (nine letters were
received prior to the March meeting; two were received
after the March meeting because they were mailed to the
House Judiciary Committee). Eight letters commented on
particular rules (Rules 2002, 3002, 5005, and 7004) and
are discussed below following the text of the relevant
proposed amendment. The following three letters
contain only general statements regarding all published
rules:

(1) Robert L. Jones III, President of the Arkansas
Bar Association commented that "I[w]e agree with
the proposed amendments to the Federal Rules of

L Bankruptcy Procedure."
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(2) Lee Ann Huntington, Chair of the Committee on 7
Federal Courts of the State Bar of California,
wrote that the Committee on Federal Courts
"enthusiastically support the proposed
amendments."

L
(3) Raymond A. Noble, Esq., Director of Legal
Affairs, New Jersey State Bar Association, dated
February 24, 1995, informed the Advisory Committee
that the Bankruptcy Practice Section of the State
Bar Association "concluded that the changes that C
affect bankruptcy practice are ministerial and do Li
not require comment."

Bryan Garner, consultant on style, also suggested
certain stylistic improvements. These suggestions were
considered by the Advisory Committee at its March 1995
meeting and, as a result, a number of Mr. Garner's
suggestions have been implemented.

1. Synopsis of Proposed Amendments _

(a) Rule 1006(a) is amended to include within the L
scope of the rule any fees prescribed by the Judicial
Conference of the United States pursuant to 28 U.S.C. §
1930(b) that is payable to the clerk upon commencement I
of a case. This fee will be payable in installments in
the same manner that the filing fee prescribed by 28
U.S.C. § 1930(a) is payable in installments pursuant to
Rule 1006(b).

(b) Rule 1007(c) is amended to provide that 7
schedules and statements filed prior to conversion of a L
case to another chapter are-treated as filed in the
converted case, regardless of the chapter the case was
in prior to conversion, The rule now provides that
schedules and statements filed prior to conversion'are
treated as filed in the converted-case only if the case E
was in chapter 7 prior to conversion. Since 1991, the L
same official forms for schedules and statements have
been used in all cases and, therefore, limiting this
provision to cases that were in chapter 7 prior to
conversion is no longer necessary. X

(c) Rule 1019(7) is abrogated. Subdivision (7)
provides that, in' a case converted to chapter 7, an L
extension of time-to file claims against-a surplus
granted pursuant to Rule 3002(c)(6) shall-be applicable 7
to postpetition, pre-conversion claims. This L
subdivision is abrogated to conform to the abrogation
of Rule 3002(c) (6).

,~~~~~~~~~~~~~~L
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(d) Rule 2002, which governs notices, is amended
in several respects. Subdivision (a)(4) -- requiring
notice of the time for filing claims against a surplus
in a chapter 7 case -- is abrogated to conform to the
abrogation of Rule 3002 (c) (6) (see below). To reduce
expenses in administering chapter 7 cases, subdivision
(f)(8) is amended to eliminate the need to mail to all
parties copies of the summary of the chapter 7
trustee's final account. Subdivision (h), which
permits the court to eliminate the need'to send notices
to creditors who-have failed to file claims, is revised
in several ways:<(i)4to'larifJ~that such an order may
not be issued if creditors still have time to file
claims because it is a "no asset" case and a "notice of
no dividend" has been sent; (2) to clarify that an
order under this subdivision does not'affect notices
that must be sent to parties who are not creditors; (3)
to provide that a creditor who is an infant, an
incompetent person, or a governmental unit is entitled
to receive notices if the time for that creditor to
file a claim has been extended under Rule 3002(c) (1) or
(c) (2); and (4) to delete cross-references to Rule
2002 (a)(4) and Rule 3002 (c) (6), which are being
abrogated.

(e) Rule 2015(b) and (c) are amended to clarify
that a debtor in possession or trustee in a chapter 12
case, or a debtor engaged in business in a chapter 13
case, does not have to file an inventory of the
debtor's property unless the-court so directs.

(f) Rule 3002 is amended to conform to the new
section 502(b)(9) that was added to the Code by the
Bankruptcy Reform Act of 1994 and which governs
objections to tardily filed claims. Rule 3002(c)(1) is
amended to conform to the new section 502(b)(9) to the
extent that it provides that a proof of claim filed by
a governmental unit is timely if it is filed not later
than 180 days after the order for relief. Rule
3002(c) (1) is also amended to delete any distinction
between domestic and foreign governmental units. Rule
3002(c) (6) is abrogated to make the rule consistent
with section 726 of the Bankruptcy Code which provides
that, under certain circumstances, a creditor holding a
claim that has been tardily filed may be entitled to
receive a distribution in a chapter 7 case.

(g) Rule 3016(a) is abrogated because it could
have the effect of extending the debtor's exclusive
period for filing a chapter 11 plan without the court,
after notice and a hearing, finding cause for an
extension as is required by section 1121(d) of the
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Bankruptcy Code.

(h) Rule 4004(c) is amended to delay the debtor's
discharge in a'chapter 7 case if there is a pending
motion to extend the time for filing a complaint
objecting to discharge or if the filing fee has not
been pa;id in full.

(i) Rule 5005(a) is amended to authorize local
rules that permit documents to be filed, signed. or
verified by electronic means, provided that such means
are consistent with technical standards, if any,
established by the Judicial Conference. The rule also
provides that a document filed by, electronic means
constitutes a "written paper" for the purpose of
applying the rules and constitutes a;public record open
to examination. The purpose of these amendments is to
facilitate the filing, signing, or verification of
documents by computer-to-computer transmission without
the need to reduce them to paper form in the clerk's
office.

(k) Rule 7004 is amended to conform to the 1993
amendments to Rule 4 of the Federal Rules of Civil
Procedure. First, cross-references to subdivisions of
F.R.Civ.P. 4 are changed to conform to the new
structure of the Civil Rule. Second, substantive
changes-to Rule 4 F.R.Civ.P. that became effective in
1993 are implemented in Rule 7004 to the extent that
they are consistent with the continuing availability
under Rule 7004 of service by first class mail as an
alternative to the methods of personal service provided
under Rule 4 F.R.Civ.P.

(1) Rule 8008 is amended to permit district
courts and, where bankruptcy appellate panels have been
authorized, circuit councils to adopt local rules to
allow filing, signing, or verification of documents by
electronic means in the same manner and with the same
limitations that are applicable to bankruptcy courts
under Rule 5005(a), as amended.

(m) Rule 9006 is amended to conform to the
abrogation of Rule 2002(a)(4) and the renumbering of
Rule 2002 (a) (8)
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2. Text of Proposed Amendments, GAP Report, and
Summary of Comments Relating to Particular Rules:

PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF BANKRUPTCY PROCEDURE

Rule 1006. Filing Fee

1 (a) GENERAL REQUIREMENT. Every

2 petition shall be accompanied by the

L 3 preseribe-d filing fee except as provided

4 in subdivision (b) of this rule. For

5 the purpose of this rule, 'filing fee"

6 means the filing fee prescribed by 28

7 U.S.C. § 1930 (a) (1)-(a) (5) and any other

8 fee prescribed by the Judicial

9 Conference of the United States under 28

K 10 U.S.C. § 1930(b) that is payable to the

11 clerk upon the commencement of a case

12 under the Code.

r
L 13 (b) PAYMENT OF FILING FEE IN

14 INSTALLMENTS.

L 15 (1) Application for Permission to

16 Pay Filing Fee in Installments. A

17 voluntary petition by an individual

18 shall be accepted for filing if

19 accompanied by the debtor's signed

20 application stating that the debtor is

21 unable to pay the filing fee except in
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22 installments. The application shall

23 state the proposed terms of the

24 installment payments and that the V
25 applicant has neither paid any money nor

26 transferred any property to an attorney 7
27 for services in connection with the

28 case.

29 (2) Action on Application. Prior

30 to the meeting of creditors, the court

31 may order the filing fee paid to the .

32 clerk or grant leave to pay in

33 installments and fix the number, amount Lj

34 and dates of payment. The number of

35 installments shall not exceed four, and

36 the final installment shall be payable Li

37 not later than 120 days after filing the

38 petition. For cause shown, the court

39 may extend the time of any installment,

40 provided the last installment is paid

41 not later than 180 days after filing the

42 petition.

43 (3) Postponement of Attorney's 7
44 Fees. The filing fee must be paid in 7
45 full before the debtor or chapter 13

46 trustee may pay an attorney or any other C

47 person who renders services to the

-' C~~~~~~~~~~~[
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48 debtor in connection with the case.

COMMITTEE NOTE

The Judicial Conference prescribes
miscellaneous fees pursuant to 28 U.S.C.
§ 1930(b). In 1992, a $30 miscellaneous
administrative fee was prescribed for
all chapter 7 and chapter 13 cases. The

Lw Judicial Conference ;feeK-ischedule wasamended in 1993 to provide that an
individual debtor may pay this fee in
installments.

Subdivision (a) of this rule is
amended to clarify that every petition
must be accompanied by any fee
prescribed under 28 U.S.C. 1930(b) that
is required to be paid when a petition

L is filed, as well as the filing fee
prescribed by 28 U.S.C. § 1930(a). By
defining "filing fee" to include
Judicial Conference fees, the procedures
set forth in subdivision (b) for paying
the filing fee in installments will also

F apply with respect to any Judicial
L Conference fee required to be, paid at

the commencement of the case.

Public Comments on Rule 1006. None.

GAP Report on Rule 1006. No changes
since publication, except for a
stylistic change in subdivision (a).

Rule 1007. Lists, Schedules and
Statements; Time Limits

* * * * *

1 (c) TIME LIMITS. The schedules and

2 statements, other than -the statement of

3 intention, shall be filed with the

4 petition-in a voluntary case, or if the
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5 petition, is accompanied by a list of all 7
6 the debtor's creditors and their

7 addresses, within 15 days thereafter,

8 except as otherwise provided in

9 subdivisions (d), (e), and (h) of this V
10 rule. In, an .involuntary case- the 1
11 schedules and statements, other than the

12 statement of intention, shall be 'filed 1
13 by the debtor within 15 days after entry

14 of the order for relief. Schedules and 7
15 statements previeus4y filed prior to the

16 conversion of a case to another chapter

17 in a' pending chapter 7 case shall be K
18 deemed filed in a superseding the

19 converted case unless the court directs L
20 otherwise. Any extension of time for

21 the filing of the schedules and LJ

22 statements may be granted only on motion 'C

23 for cause shown and on notice to the
r

24 United States trustee and to any

25 committee, elected pursuant' to under

26 § 705 or appointed pursuant to under

27 § 1102 of the Code, trustee, examiner,
i,

28 or other party as the court may direct.

29 Notice of an extension shall be given to L

30 the United States trustee and to any
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31 committee, trustee, or other party as

32 the court may direct.

COMMITTEE NOTE

Subdivision (c) is amended to
provide that schedules and statements
filed prior to the conversion of a case
to another chapter shall be deemed filed
in the converted case, whether or not
the case was a chapter 7 case prior to
conversion. This amendment is in
recognition of the 1991 amendments to
the Official Forms that abrogated the
Chapter 13 Statement and made the same
forms for schedules and statements
applicable in all cases.

This subdivision also contains a
technical correction. The phrase
"superseded case" creates the erroneous
impression that conversion of a case
results in a new case that is distinct
from the original case. The effect of
conversion of a case is governed by
§ 348 of the Code.

Public Comments on Rule 1007(c). None.

GAP Report on Rule 1007(c). No changes
since publication, except for stylistic
changes.

Rule 1019. Conversion of Chapter 11
Reorganization Case, Chapter 12 Family

Farmer's Debt Adjustment Case, or
Chapter 13 Individual's Debt Adjustment

Case to Chapter 7 Liquidation Case

1 When a chapter 11, chapter 12, or

2 chapter 13 case has been converted or

3 reconverted to a chapter 7 case:
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4 * * * * * 7

5 (7) EYTENJOION or TIr4E TO FILE

6 GCLAIMSAGAINST 6LTRPLU7S. Any emtocions

7 of time for the filing of elaims against

8 a sturplus granted purouant, to Rulu

9 3002 (c) (C) shall apply to holders ofi

10 elaims who failod to file their elaims

11 within the time prescribed, or fixed by Ld

12 the court purusant to paragraph (C) of

13 this rule, and noetie shall be given as L
14 provided in Rul 2002. V

COMMITTEE NOTE

Subdivision (7) is abrogated to ,
conform to the abrogation of Rule ,
3002(c)(6). L

Public Comments on Rule 1019. None. V
GAP Report on Rule 1019. No changes
were made to the text of the rule. The L
Committee Note was changed to conform to
the proposed changes to Rule 3002 (see r
GAP Report on Rule 3002 below).

i
Rule 2002. Notices to Creditors,

Equity Security
Holders, United States, and

United States Trustee

1 (a) TWENTY-DAY NOTICES TO PARTIES

2 IN INTEREST. Except as provided in

3 subdivisions (h) , (i)ll and (1) of this

L



4 rule, the clerk, or some other person as

5 the court may direct, shall give the

6 debtor, the trustee, all creditors and

7 indenture trustees not less than 20 days

8 at least 20 days' notice by mail of:

9 (1) the meeting of creditors

10 purqaant to under § 341 of the

11 Code;

12 (2) a proposed use, sale, or lease

13 of property of the estate

14 other than in the ordinary

15 course of business, unless the

16 court for cause shown shortens

17 the time or directs another

18 method of giving notice;

19 (3) the hearing on approval of a

20 compromise or settlement of a

21 controversy other than

22 approval of an agreement

23 pursuant to Rule 4001(d),

24 unless the court for cause

25 shown directs that notice not

26 be sent;

27 (4) the date fixed for the filing

28 of claims against a surplus in

29 an estate as provided in Rule
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30 3002 (c)(C)

31 4-5+ (L4) in a chapter 7 liquidation,

32 a chapter 11 reorganization

33 case, and a chapter 12 family

34 farmer debt adjustment case,

35 the hearing on the dismissal

36 of the case, unless the

37 hearing is pursuant to under

38 § 707(b) of the Code, or the

39 conversion of the case to

40 another chapter;

41 =(G (5) the time fixed to accept or

42 reject a proposed modification

43 of a plan;

44 (-7) (6) hearings on all

45 applications for compensation

46 or reimbursement of expenses

47 tetalling totalinq in excess

48 of $500;

49 +-S COI the time fixed for filing

50 proofs of claims pursuant to

51 Rule 3003(c); and

52 (9) (8) the time fixed for filing

53 objections and the hearing to

54 consider confirmation of a

55 chapter 12 plan.
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56(* * *

57 (c) CONTENT OF NOTICE.

L 58 * * * * *

59 (2) Notice of Hearing on

60 Compensation. The notice of a hearing

61 on an application for compensation or

62 reimbursement of expenses required by

63 subdivision (a) (7) (a)(6) of this rule

64 shall identify the applicant and the

L 65 amounts requested.

66 * * * * *

67 (f) OTHER NOTICES. Except as

68 provided in subdivision (1) of this

69 rule, the clerk, or some other person as

70 the court may direct, shall give the

71 debtor, all creditors, and

72 indenture trustees notice by mail

7 73 of: (1) the order for relief;

74 * *

75 and (8) a summary of the trustee's final

76 report and account in a chapter 7 case

77 if the net proceeds realized exceed

78 $1,500.

79 * * * * *

L 80 (h) NOTICES TO CREDITORS WHOSE

81 CLAIMS ARE FILED. In a chapter 7 case,

L
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82 the court may, after 90 days following

83 the first date set for the meeting of

84 creditors purouant to under § 341 of the

85 Code, the court may direct that all

86 notices required by subdivision (a) of

87 this rule, mceept clause (4) thereof, be V
88 mailed only to the debtor, the trustee,

89 a'll indenture trustees, creditors whose V
90 elaims that hold claims for which proofs

91 of claim have been filed, and creditors,

92 if any, whe that are still permitted to r

93 file claims by reason of an extension

94 granted under Rule 32 (c) (6) Pursuant

95 to Rule 3002 (c) (1) or (c) (2). In a case

96 where notice of insufficient assets to

97 pay a dividend has been given to

98 creditors pursuant to subdivision (e) of

99 this rule, after 90 days following the

100 mailing of a notice of the time for

101 filing claims pursuant to Rule I

102 3002 (c) (5), the court may direct that

103 notices be mailed only to the entities

104 specified in the preceding sentence. V
105 (i) NOTICES TO COMMITTEES. Copies

106 of all notices required to be mailed

107 under pursuant to this rule shall be

.
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108 mailed to the committees elected

L 109 pursuant to under § 705 or appointed

K 110 pursuant to under § 1102 of -he Code or

111 to their authorized agents.

L 112 Notwithstanding the foregoing

113 subdivisions, the court may order that

X 114 notices required by subdivision (a)(2),

r", 115 (3) and 4-(- (6) of this rule beL
116 transmitted to the United States trustee

U 117 and be mailed only to the committees

K 118 elected pursuant to under § 705 or

tL 119 appointed pursuant to under § 1102 of

V 120 the Code or to their authorized agents

121 and to the creditors and equity security

L 122 holders who serve on the trustee or

123- debtor in possession and file a request

124 that all notices be mailed to them. A

V 125 committee appointed puiaxsant to under

126 § 1114 shall receive copies of all

ii 127 notices required by subdivisions (a) (1),

128 (a)(6) (a)(5), (b), (f)(2), and (f)(7),

129 and such other notices as the court may

130 direct.

131 * * * * *

132 (k) NOTICES TO UNITED STATES

133 TRUSTEE. Unless the case is a chapter 9
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134 municipality case or unless the United -

135 States trustee eo-her-wise requests

136 otherwise, the clerk, or some other

137 person as the court may direct, shall

138 transmit to the United States trustee

139 notice of the matters described in

140 subdivisions (a)(2), (a)(3), (a)(')

141 (a)(4), (a) (9) (a)(8), (b), (f)(1),C

142 (f)(2), (f)(4), (f)(6), (f)(7), and

143 (f)(8) of this rule and notice of

144 hearings on all applications for

145 compensation or reimbursement of

146 expenses. Notices to the United States

147 trustee shall be transmitted within the

148 time prescribed in subdivision (a) or L
149 (b) of this rule. The United States

150 trustee shall also receive notice of any

151 other matter if such notice is requested

152 by the United States trustee or ordered

153 by the court. Nothing in these rules

154 shall require requires the clerk or any r
155 other person to transmit to the United

156 States trustee any notice, schedule, {i
157 report, application or other document in

158 a case under the Securities Investor LC
159 Protection Act, 15 U.S.C. § 78aaa et C
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160 seq.

* * * * *

COMMITTEE NOTE

Paragraph (a) (4) is abrogated to
conform to the abrogation of Rule
3002 (c) (6). The remaining paragraphs of
subdivision (a) are renumbered, and
references to these paragraphs contained
in other subdivisions of this rule are
amended accordingly.

Paragraph (f) (8) is amended so that
a summary of the trustee's final
account, which is prepared after
distribution of property, does not have
to be mailed to the debtor, all
creditors, and indenture trustees in a
chapter 7 case. Parties are
sufficiently protected by receiving a
summary of the trustee's final report
that informs parties of the proposed
distribution of property.

Subdivision (h) is amended (1) to
provide that an order under this
subdivision may not be issued if a
notice of no dividend is given pursuant
to Rule 2002(e) and the time for filing
claims has not expired as provided in
Rule 3002 (c) (5) ; (2) to clarify that
notices required to be mailed by
subdivision -(a) to parties other than
creditors must be mailed to those
entities despite an order issued
pursuant to subdivision (h); (3) to
provide that if the court, pursuant to
Rule 3002(c) (1) or 3003(c) (2), has
granted an extension of time to file a
proof of claim, the creditor for whom
the extension has been granted must
continue to receive notices despite an
order issued pursuant to subdivision
(h); and (4) to delete references to
subdivision (a) (4) and Rule 3002-(c) (6),
which have been abrogated.

Other amendments to this rule are
stylistic.
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Public Comments on Rule 2002.

(1) Susan J. Lewis, Legal Editor at
Matthew Bender & Company, Inc., in her
letter of January 23, 1995, pointed out
a typographical error 'in the committee
note.

(2) Glenn Gregorcy, Chief Deputy
Clerk, United States Bankruptcy Court
for the District of Utah, in his letter
of December 5, 1994, commented that the K
proposed amendment to Rule 2002(f) (8)
(deleting the words "and account" from
the requirement that the trustee send
creditors "a summary of the trustee's
final report and account in a chapter 7
case if the net proceeds realized exceed
$1,500") 'does nothing whatsoever" i
because "in a vast majority of the
districts" only one notice (not two) are
being sent under the present rule. That K
is, in most districts, the final report
and the final account are the same
document. He also recommends that Rule
2002(f) (8) be amended to provide that
the summary of the trustee's final
report be sent only to creditors who 7
have previously filed claims in the
case.

(3) James T. Watkins, Esq., of Becket L
& Watkins, Malvern, Pa., which
represents "ten of the top twenty-five
national issuers of credit cards in
their bankruptcy cases nationwide," in l
his letter dated February 28, 1995,
urged the Committee to abandon the
proposed amendments to Rule 2002(f)(8). K
His firm regularly reviews the trustee's
final reports and accounts to verify 7
that distributions stated have been
received. "In this process, we
occasionally identify cases where Proofs
of Claim were timely filed but not
reflected in the trustee's account, or, C.
far less often, the amounts of the
claims, and thus the distributions, are
incorrect." If the proposed amendment
is not abandoned, he suggests that the
summary of the trustee's final report
should include the creditor's allowed
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C claim amount and address.

(4) Richard M. Kremen, on behalf of
the Maryland Bar Association CommitteeV on Creditors' Rights, Bankruptcy and
Insolvency, in his letter dated February
23, 1995, offered stylistic improvements
to the proposed amendments to Rule
2002(h).

(5) Mary S. Elcano, Senior Vice
President, General Counsel,- of the
United States Postal Service, in her
letter dated February 24, 1995, suggests
that Rule 2002 be amended to require
that the notice of dismissal of the case
be served on the debtor's employer to
make sure that the employer does not

L erroneously reject a subsequent
garnishment request.

L GAP Report on Rule 2002. No changes
since publication, except for stylistic
changes and the correction of aLI typographical error in the committee

X ~~~~~note.

Rule 2015. Duty to Keep Records, Make
Reports, and Give Notice of Case

U * * * * *

1 (b) CHAPTER 12 TRUSTEE AND DEBTOR

2 IN POSSESSION. In a chapter 12 family

CI 3 farmer's debt adjustment case, the

4 debtor in possession shall perform the

L. 5 duties prescribed in clauses (1) (4)

r '' 6 (2)-(4) of subdivision (a) of this rule

L 7 and. if the court directs, shall file

8 and transmit to the United States

9 trustee a complete inventory of the

10 property of the debtor within the time
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11 fixed by the court. If the debtor is

12 removed as debtor in possession, the

13 trustee shall perform the duties of the K

14 debtor in possession prescribed in this

15 paragraph.

16 (c) CHAPTER 13 TRUSTEE AND DEBTOR.

17 (1) Business Cases. In a chapter

18 1'3 individual's debt adjustment case, L
19 when the debtor is engaged in business, X

20 the debtor shall perform the duties -

21 prescribed by clauses (4) (4) (2) -(4) of L

22 subdivision (a) of this rule and, if the

23 court directs, shall file and transmit U

24 to the United States trustee a complete n

25 inventory of the property of the debtor

26 within the time fixed by the court. K
* * * * *,

COMMITTEE NOTE

Subdivision (a) (1) provides that
the trustee in a chapter 7 case and, if
the court directs, the trustee or debtor -
in possession in a chapter 11 case, is
required to file and transmit to the
United States trustee a complete
inventory of the debtor's property
within 30 days after qualifying as
trustee or debtor in possession, unless
such an inventory has already been
filed. Subdivisions (b) and (c) are
amended to clarify that a debtor in
possession and trustee in a chapter 12
case, and a debtor in a chapter 13 case
where the debtor is engaged in business,
are not required to file and transmit to -U
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the United States trustee a complete
inventory of the property of the debtor
unless the. court so directs. If the
court so directs, the court also fixes
the time limit for filing and
transmitting the inventory.

Public Comments on Rule 2015. None.

GAP Report on Rule 2015. No changes
since publication, except for a
stylistic change in the first sentence
of the committee note.

Rule 3002. Filing Proof of Claim
or Interest

1 (a) NECESSITY FOR FILING. An

2 unsecured creditor or an equity security

3 holder must file a proof of claim or

4 interest in accrdanec with this rule

5 for the claim or interest to be allowed,

6 except as provided in Rules 1019(3),

7 3003, 3004, and 3005.

L ~~~~~~8

9 (c) TIME FOR FILING. In a chapter

10 7 liquidation, chapter 12 family

11 farmer's debt adjustment, or chapter 13

12 individual's debt adjustment case, a

13 proof of claim shall be filed within is

14 timely filed if it is filed not later

15 than 90 days after the first date set

16 for the meeting of creditors called
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17 under pursuant to § 341(a) of the Code,

18 except as follows:

19 (1)Y A proof of claim filed by a

20 governmental unit is timely filed

21 if it is filed not later than 180

22 days after the date of the order

23 for relief. On motion of She

24 United States, a state, or

25 subdivision thereof a governmental

26 unit before the expiration of such

27 period and for cause shown, the

28 court may extend the time for

29 filing of a claim by the United

30 States, state or subdiviaion

31 thereof Governmental unit.

32 *

33 (6) In a ehapter 7 liquidation

34 casc, if a saurplus remains after
35______claims _______________________ Li

35 all elaimos allowed have been pai-d

36 in full, the court may grant an

37 eet ensi of time for t.he filing- f 7
38 elaimf against the urpluas not L)

39 filed within the time herein abovo F

40 prescribed.

COMMITTEE NOTE

The amendments are designed to
conform to §§ 502 (b) (9) and 726 (a) of

LJ
L
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the Code as amended by the Bankruptcy
L Reform Act of 1994.

The Reform Act amended § 726(a)(1)

5 and added § 502(b) (9) to the Code togovern the effects of a tardily filed
claim. Under § 502 (b) (9), a tardily
filed claim must be disallowed if an

L objection to the proof of- claim is
filed, except to the extent that holder
of a tardily filed claim is,,entitled to
distribution under § 726(a)(l), (2), or

The phrase "in accordance with this
rule" is deleted from Rule 3002(a) to
clarify that the effect of filing a

CT proof of claim after the expiration of
L the time prescribed in Rule 3002(c) is

governed by § 502(b) (9) of the Code,
L_ rather than by this rule.
L

Section 502(b)(9) of the Code
provides that a claim of a governmental

P unit shall be timely filed if it is
L filed "before 180 days after the date of

the order for relief" or such later time
as the Bankruptcy Rules provide. To

L t avoid any confusion as to whether a
governmental unit's proof of claim is
timely filed under § 502(b)(9) if it is
filed on the 180th day after the -order
for relief, paragraph (1) of subdivision
(c) provides that a governmental unit's
claim is timely if it is filed not later
than 180 days after the order for
relief.

r o References to "the United States, a
state, or subdivision thereof" in
paragraph (1) of subdivision (c) are

L, changed to "governmental unit" to avoid
different treatment among foreign and
domestic governments.

Public Comments on Rule 3002.

(1) Richard M. Kremen, on behalf of
the Maryland Bar Association Committee
on Creditors' Rights, Bankruptcy and
Insolvency, in his letter dated February
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23, 1995, suggested changes to the
published draft designed to implement
amendments- to § 502(b)(9) of the
Bankruptcy Code resulting, 'from the
Bankruptcy Reform Act of, 1994.

(2) 'Jon M. Waage, Esq., of Denton,
Texas', in his letter dated February 21,
1995 '(sent to the House Judiciary
Committee and received by the Advisory
Committee after its March meeting),
recommended another amendment to require
a creditor who files a proof of claim to
serve a copy thereof on the debtor and
the debtor's attorney.

(3) Donald Ross Patterson, Esq., of
Tyler, Texas, in his letter dated March
6, 1995 (sent to the House Judiciary
Committee and received by' the Advisory
Committee after its March meeting),
makes the same recommendation as that
made by Mr. Waage.

[At the March 1995 meeting, the Advisory
Committee decided to postpone until the
September 1995 meeting. a Committee
member's recommendation that notice of a
tardily filed claim be' served on the
debtor and the trustee together with a
copy of the proof of claim. The
Advisory Committee will also consider at
the September 1995 meeting the similar
recommendations of Mr. Waage and Mr.
Patterson]

GAP Report on Rule 3002. After
publication of the proposed amendments,
the Bankruptcy Reform Act of 1994
amended sections 726 and 502(b) of the
Code to clarify the rights of creditors
who tardily file a proof of claim. In
view of the Reform Act, proposed new
subdivision (d) of Rule 3002 has been
deleted from the proposed amendments
because it is no longer necessary. In
addition, subdivisions (a) and (c) have-
been changed after publication to
clarify that the effect-'of tardily a
filing a proof of claim is governed by §
502(b) (9)' of the Code, rather than by L
this rule.' L
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The amendments to § 502(b) also provide
that a governmental unit's proof of
claim is timely filed if it is filed
before 180 days after the order forL ~~~~relief. Proposed amendments to Rule
3002(c) (1) were~added to the published
amendments to cohform to this statutoryU ~~~~~change and to avoid any confusion as, to
whether a claim by a governmental unit
is timely if it is filedlon the 180th
day.

The committee note has been re-written
t~o explain the rule changes designed to

L ~~~~conform to the Reform Act.

r
Rule 3016. Filing of Plan and

Disclosure Statement in Chapter 9U ~~~~~~Municipality and Chapter 11
Reorganization Cases

1 ~(a) TIME FOR FlILING Pl=A. A party

2 in interest, eother than the debtor, who

L ~~~3 is autheriged to file a plan uender

4 § 1121(e) ef the Cod A may net file a

L ~~~~5 plan after entry of an erder apqpreoVing

C- ~~~6 a diselesure 3tatement unless

7 confirm~ation of the plan roelating to

U ~~~~8 the diselesure 9;ateatoent has beon.

9 Elenied or the eeourt otherwise direets.

10 4~4- (a) IDENTIFICATION OF PLAN.

V ~~~11 Every proposed plan and any

12 modification thereof shall be dated

13 and, in a chapter 11 case, identified

14 with the name of the entity or entities
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15 submitting or filing it. p
16 4(-ec ) DISCLOSURE STATEMENT. In

17 a chapter 9 or 11 case, a disclosure

18 statement purcuant to under § 1125 or

19 evidence showing compliance with

20 § 1126(b) of the Code shall be filed

21 with the plan or within a time fixed by i'

22 the court. .

COMMITTEE NOTE V
Section 1121(c) gives a-party in

interest the right to file a chapter 11
plan after expiration of the period
when only the debtor may file a plan.
Under § 1121(d), the exclusive period
in which only the debtor may file a
plan may be extended, but only if a
party in interest so requests and the in
court, after notice and a hearing,
finds cause for an extension.
Subdivision (a) is abrogated because it
could have the effect of extending the
debtor's exclusive period for filing a
plan without satisfying the
requirements of § 1121(d). The C
abrogation of subdivision (a) does not
affect the court's discretion with
respect to the scheduling of hearings
on the approval of disclosure L
statements when more than one plan has
been filed.

The amendment to subdivision (c) LJ
is stylistic. C
Public Comments on Rule 3016. None.

GAP Report on Rule 3016. No changes
since publication, except for a
stylistic change.
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Rule 4004. Grant or Denial of
Discharge

* * * * *

L 1 (c) GRANT OF DISCHARGE.

2 .(. In a chapter 7 case, on

3 expiration of the time fixed

4 for filing a complaint

5 objecting to discharge and the

6 time fixed for filing a motion

r 7 to dismiss the case pursuant

8 to Rule 1017(e), the court

9 shall forthwith grant the

10 discharge unless:

L 11 (-) hj.a the debtor is not an

12 individual,

13 4-2 (b) a complaint objecting to

14 the discharge has been

15 filed,

16 (3) (c) the debtor has filed a

17 waiver under

18 § 727(a) (10), ev

19 -4+; (d) a motion to dismiss the

20 case under pursuant to

21 Rule 1017(e) is pendingL

22 (e) a motion to extend the

23 time for filing a

L
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24 complaint objecting to 7

25 discharge is pending, or

26 1ff the debtor has not paid

27 in full the filing fee

28 prescribed by 28 U.S.C.

29 § 1930(a) and any other

30 fee prescribed by the

31 Judicial Conference of

32 the United States under

33 28 U.S.C. § 1930(b) that

34 is payable to the clerk

35 upon the commencement of

36 a case under the Code.

37 (2) Notwithstanding the 7

38 feoegieng Rule 4004(c)(1), on

39 motion of the debtor, the

40 court may defer the entry of

41 an order granting a discharge F
42 for 30 days and, on motion

43 within s-eh that period, the

44 court may defer entry of the

45 order to a date certain.

* * * * * C)

COMMITTEE NOTE

Subsection (c) is amended to delay .3
entry of the order of discharge if a
motion pursuant to Rule 4004(b) to
extend the time for filing a complaint
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objecting to discharge is pending.
Also, this subdivision is amended to
delay entry of the discharge order if
the debtor has not paid in full the
filing fee and the administrative fee
required to be paid upon the
commencement of the case. If the
debtor is authorized to pay the fees in
installments in accordance with Rule
1006, the discharge order will not be
entered until the final installment has
been paid. .

The other amendments to this Rule
are stylistic.

Public Comments on Rule 4004. None.

GAP Report on Rule 4004. No changes
C have been made since publication,
L except for stylistic changes.

L Rule 5005. Filing and Transmittal of
Papers

V 1 (a) FILING.

2 (1) Place of Filing. The lists,

is 3 schedules, statements, proofs of claim

4 or interest, complaints, motions,

5 applications, objections and other

L 6 papers-required to be filed by these

7 rules, except as provided in 28 U.S.C.

V 8 § 1409, shall be filed with the clerk

9 in the district where the case under

10 the Code is pending. The judge of that

11 court may permit the papers to be filed

12 with the judge, in which event the

&v 13 filing date shall be noted thereon, and
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14 they shall be forthwith transmitted to C

15 the clerk. The clerk shall not refuse

16 to accept for filing any petition or

17 other paper presented for-the purpose

18 of filing solely because it is not 7
19 presented in proper form as required by r
20 these rules or any local rules or

21 p~ractices. C

22 (2) Filing by Electronic Means.

23 A court by local rule may permit

24 documents to be filed, signed. or

25 verified by electronic means, provided

26 such means are consistent with

27 technical standards, if any,
n

28 established by the Judicial Conference LJ

29 of the United States. A-document filed

30 by electronic-means in accordance with

31 this rule constitutes a written paper

32 for the purpose of applying these

33 rules, the Federal Rules of Civil K
34 Procedure made applicable by these

35 rules, and § 107 of the Code. @

.. *~*.* **

COMMITTEE NOTE

The rule is amended to permit, but )
not require, courts to adopt local
rules that allow filing, signing, or
verifying of documents by electronic

-9
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means. However, such local rules must
be consistent with technical standards,
if any, promulgated by the Judicial
Conference of the United'States.

U' An important benefit to be derived
by permitting filing by electronic
means is that the extensive volume of

L paper received and maintained as
records in the clerk's office will be
reduced substantially. With the
receipt of electronic data
transmissions by' computer,"-'he clerk
may maintain records electronically
without the need to reproduce them in
tangible paper form.

Judicial Conference standards
governing the technological aspects of
electronic filing will result in

7 uniformity among judicial districts to
L accommodate an increasingly national

bar. By delegating to the Judicial
Conference the establishment and future
amendment of national standards for

L electronic filing, the Supreme'Court
and Congress will be relieved of ther burden of reviewing and promulgating
detailed rules dealing with complex
technological standards. Another
reason for leaving to the Judicial
Conference the formulation of
technological standards for electronic
filing is that advances in computer
technology occur often, and changes in
the technological standards may have to
be implemented more frequently than
would be feasible by rule amendment

L '' under the'Rules Enabling Act process.

It is anticipated that standards
established by the Judicial Conference
will govern technical specifications
for electronic data transmission, such
as requirements relating to the
formatting of data, speed of
transmission, means to transmit copies
of supporting documentation, and

L security of communication procedures.
In addition, before procedures for

-r electronic filing are implemented,
Lf standards must be established to assure

Lt
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the proper maintenance and integrity of M
the record and to provide appropriate LJ
access and retrieval mechanisms. These
matters will be governed by local rules
until system-wide standards are adopted
by the Judicial Conference.

Rule,9009 requires that the
Official ,Forms shall be observed and
used "!withalterations as may be
appropriate."' Compliance with local
rules and any JudiciJal qConference
standards with respect~to the
formatting or presentation of
electronically transmitted data, to the
extent that they do not--conform to the
Official Forms, would,be an appropriate
alterationwithin themeaning, of Rule
9009.

These rules require that certain f
documents be in writing.' For example, v
Rule 3001 states that a proof of claim
is a "written statement." Similarly,
Rule 3007 provides that an objection to L
a claim "shall be in writing."
Pursuant to the new subdivision (a)(2),
any requirement under these rules that
a paper be written may be satisfied by
filing thedocumen't byelectronic
means, nptwithstandingithe fact that
the clerk neither receives nor prints a
paper reproduction of the electronic
data.

Section 107(a) of the Code
provides that a "paper" filed in a case
is a public record open to examination
by an entity at reasonable times
without charge, except as provided in
§ 107(b),. The amendment to subdivision
(a)(2) provides that an electronically
filed document is to be treated as such
a public record.

Although under subdivision (a)(2)
electronically filed documents may be
treated as written-papers or as signed
or verified writings-, it is important
to emphasize that such treatment is
only for the purpose of,-applying these
rules.. In addition, local rules and,
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Judicial Conference standards regarding
verification must satisfy the
requirements of 28 U.S.C. § 1746.

L Public Comments on Rule 5005.

(1) Patricia M. Hynes, Esq., Chair of
the Committee on Federal Courts of the
Association of the Bar of the City of
New York, together with her letter
dated February 27, 1995, submitted
comments of the Committee on Federal
Courts that are specifically addressed
to proposed amendments to Civil Rule
5(e) regarding electronic filing. She
suggested that these comments also be
considered in connection with the

L proposed amendments to Bankruptcy Rule
5005(a) that are similar, but not the
same, as Civil Rule 5(e). The Federal

L Courts Committee is concerned that the
proposed rule on electronic filing
would leave to each district an
uncontrolled discretion to adopt localL rules that may not adequately take into
consideration the following
"potentially serious problems:" Access

L to electronically filed documents;
system compatibility;
authenticity and accuracy; and security
of court files.

Although these issues are
mentioned in the Advisory Committee
note, the concern is that the note is
too general to provide sufficient
guidance to local courts without any

L l oversight over local experimentation.
To address these concerns, they suggest
one of two alternatives: (1) include in

L the rule itself a specific reference to
the need for adequate consideration of
these problems in any local rule, or
(2) address these concerns more
explicitly in the Committee Note.
The final recommendation is to put in
place some effort for ongoing
monitoring, possibly by the Judicial
Conference, of local rules governing
electronic filing.

L

F
K
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GAP Report on Rule 5005. No changes
since publication.

Rule 7004. Process; Service of V
Summons, Complaint

1 (a) SUMMONS; SERVICE; PROOF OF Ui
2 SERVICE. Rule 4(a), (b) , (e) (2),(C) (i),

3 (d) , (e) and (g) (j) 4(a), (b) , (c) (1).

4 (d)(l). (e)-(j), (1), and (m)

5 F.R.Civ.P. applies in adversary

6 proceedings. Personal service pursuant

7 to Rule 4(-d 4(e)-(l) F.R.Civ.P.-may be

8 made by any person not less than at

9 least 18 years of age who is not a L.
10 party, and the summons may be delivered

11 by the clerk to any such person. K
12 (b) SERVICE BY FIRST CLASS MAIL.

13 Except as provided in subdivision (h),

14 in addition to the methods of service r
15 authorized by Rule 4(c) (2) (C) (i) and (d)

16 4(e) -(l) F.R.Civ.P., service may be

17 made within the United States by first r
18 class mail postage prepaid as follows:

19 (1) Upon an individual other than V
20 an infant or incompetent, by mailing a

21 copy of the summons and complaint to the

22 individual's dwelling house or usual C

L

l,
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23 place of abode or to the place where the

24 individual regularly conducts a business

25 or profession.

26 (2) Upon an infant or an

27 incompetent person, by mailing a copy of

28 the summons and complaint to the person

29 upon whom process is prescribed to be

30 served by the law of the state in which

31 service is made when an action is

32 brought against such a defendant in the

33 courts of general jurisdiction of that

34 state. The summons and complaint in

35 that 9-deh case shall be addressed to the

36 person required to be served at that

37 person's dwelling house or usual place

38 of abode or at the place where the

39 person regularly conducts a business or

40 profession.

41 (3) Upon a domestic or foreign

42 corporation or upon a partnership or

43 other unincorporated association, by

44 mailing a copy of the summons and

45 complaint to the attention of an

46 officer, a managing or general agent, or

47 to any other agent authorized by

48 appointment or by law to receive service
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49 of process and, if the agent is one

50 authorized by statute to receive service LJ

51 and the statute so requires, by also

52 mailing a copy to the defendant.

53 (4) Upon the United States, by

54 mailing a copy of the summons and

55 complaint addressed to the civil process

56 clerk at the office of the United States

57 attorney for the district in which the

58 action is brought and by mailing a copy

59 of the summons and complaint to alse the

60 Attorney General of the United States at L
61 Washington, District of Columbia, and in

62 any action attacking the validity of an

63 order of an officer or an agency of the

64 United States not made a party, by also

65 mailing a copy of the summons and

66 complaint to that eseh officer or

67 agency. The court shall allow a

68 reasonable time for service pursuant to i

69 this subdivision for the purpose of

70 curing the failure to mail a copy of the'

71 summons and complaint to multiple

72 officers, agencies, or corporations of

73 the United States if the plaintiff has F
74 mailed a copy of the summons and

Ui
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75 complaint either to the civil process

76 clerk at the office of the United States

L 77 attorney or to the Attorney General of

78 the United States.

79 (5) Upon any officer or agency of

L 80 the United States, by mailing a copy of

81 the summons and complaint to the United

82 S'tates as prescribed in paragraph (4) of

83 this subdivision and also to the officer

84 or agency. If the agency is a

85 corporation, the mailing shall be as

86 prescribed in paragraph (3) of this

tL 87 subdivision of this rule. The court

88 shall allow, a reasonable time for

89 service pursuant to this subdivision for

[ , 90 the purpose of curing the failure to

91 mail a copy of the summons and complaint

92 to multiple officers, agencies, or

93 corporations of the United States if the

94 plaintiff has mailed a copy of the

95 summons and complaint either to the

96 civil process clerk at the office of the

L . 97 United States attorney or to the

98 Attorney General of the United States.

99 If the United States trustee is the

100 trustee in the case and service is made

L
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101 upon the United States trustee solely as

102 trustee, service may be made as

103 prescribed in paragraph (10) of this

104 subdivision of this rule.

105 (6) Upon a state or municipal L
106 corporation or other governmental

107 organization thereof subject to suit, by

108 mailing a copy of the summons and

109 complaint to the person or office upon

110 whom process is prescribed to be served LJ

111 by the law of the state in which service

112 is made when an action is brought

113 against such a defendant in the courts D
114 of general jurisdiction of that state,

115 or in the absence of the designation of C

116 any such person or office by state law, 7
117 then to the chief executive officer

118 thereof.

119 (7) Upon a defendant of any class

120 referred to in paragraph (1) or (3) of ,

121 this subdivision of this rule, it is

122 also sufficient if a copy of the summons

123 and complaint is mailed to the entity C

124 upon whom service is prescribed to be

125 served by any statute of the United K
126 States or by the law of the state in

F.J
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127 which service is made when an action is

128 brought against such a defendant in the

129 court of general jurisdiction of that

130 state.

131 (8) Upon any defendant, it is also

132 sufficient if a copy of the summons and

133 complaint is mailed to an agent of such

134 defendant authorized by appointment or

135 by law to receive service of process, at

136 the agent's dwelling house or usual

137 place of abode or at the place where the

138 agent regularly carries on a business or

139 profession and, if the authorization so

140 requires, by mailing also a copy of the

141 summons and complaint to the defendant

142 as provided in this subdivision.

143 (9) Upon the debtor, after a

144 petition has been filed by or served

145 upon the debtor and until the case is

146 dismissed or closed, by mailing eepies a

147 copy of the summons and complaint to the

148 debtor at the address shown in the

149 petition or statement of affairs or to

150 such other address as the debtor may

151 designate in a filed writing and, if the

152 debtor is represented by an attorney, to
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153 the attorney at the attorney's

154 post-office address.

155 (10) Upon the United States

156 trustee, when the United States trustee

157 is the trustee in the case and service

158 is made upon the United States trustee

159 solely as trustee, by mailing a copy of

160 t~he summons and complaint to an office

161 of the United States trustee or another

162 place designated by the United States

163 trustee in the district where the case

164 under the Code is pending.

165 (c) SERVICE BY PUBLICATION. If a

166 party to an adversary proceeding to

167 determine or protect rights in property

168 in the custody of the court cannot be

169 served as provided in Rule 4(d) or (i)

170 4(el-(i) F.R.Civ.P. or subdivision (b)

171 of this rule, the court may order the

172 summons and complaint to be served by

173 mailing copies thereof by first class,

174 mail, postage prepaid, to the party's

175 last known address, and by at least one

176 publication in such manner and form as

177 the court may direct.

178 (d) NATIONWIDE SERVICE OF PROCESS.
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179 The summons and complaint and all other

180 process except a subpoena may be served

181 anywhere in the United States.

182 (c) SERVICE ON DEBTOR AND OTHERS IN

183 FOREICN COUNTRY. The summons and

L 184 complaint and all other proceess eeept a

185 subpoena may be served as providod in

186 Rule 4(d) (1) and (d) (n) F.R.Civ.P. in a

187 foreign country (A) on the debtoer, any

188 peoren required to perform the duties of

189 a debtor, any general partner of a

190 partnerehip debtor, or any attorney who

191 is a party to a transaction subject to

192 examination under Rule 2017; or (B) on

193 any party to an adversary proceeding to

194 detormine or protcet rights in property

195 in the custody of the court, or (C) on

L 196 any person whenevoer such ervic is

197 authorized by a federal or state law

198 referred to in Rule 4 (c) (2) (C) (i) or (c)

199 F.R.C4i.P .

200 +f-}- (e) SUMMONS: TIME LIMIT FOR

201 SERVICE. If service is made pursuant to

202 Rule 4(d)(1) (C) 4(e)-(i) F.R.Civ.P. it

203 shall be made by delivery of the summons

204 and complaint within 10 days following

U:
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205 issuance of the summons. If service is 7
206 made by any authorized form of mail, the

207 summons and complaint shall, be deposited

208 in the mail within 10 days following

209 issuance of the summons. If a summons

210 is not timely delivered or mailed,

211 another summons shall be issued and

212 served. 7
213 (f) PERSONAL JURISDICTION. If the

214 exercise of jurisdiction is consistent 9

215 with the Constitution and laws of the 7
216 United States, serving a summons or

217 filing a waiver of service in accordance 7
218 with this rule or the subdivisions of

219 Rule 4 F.R.Civ.P. made applicable by

220 these rules is effective to establish 7
221 personal jurisdiction over the person of

222 any defendant with respect to a case

223 under the Code or a civil proceeding

224 arising under the Code, or arising in or

225 related to a case under the Code.

226 (q) E;FFEbCT OF AMENDMENT TO RULE; 4

227 F.R.CIV.P. The subdivisions of Rule 4

228 F.R.Civ.p. made applicable by these

229 rules shall be the 3ebdivisions cf Rule

230 4 F.R.Civ.P. in effeet en Jannuary 1,

7J
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231 1l90, notwithstanding any amendmoent to

232 Rul 4 F.R.civ.P. subsequent thereto.

233 rabroqatedi.

234 (h) SERVICE OF PROCESS ON AN

235 INSURED DEPOSITORY INSTITUTION. --

236 Service on an insured depository

237 institution (as defined in section 3 of

238 the Federal Deposit Insurance Act) in a

239 contested matter or adversary proceeding

240 shall be made by certified mail

241 addressed to an officer of the

242 institution unless --

243 (1) the institution has

244 appeared by its attorney, in which

245 case the attorney shall be served

246 by first class mail;

247 (2) the court orders otherwise

248 after service upon the institution

249 by certified mail of notice of an

250 application to permit service on

251 the institution by first class mail

252 sent to an officer of, the

253 institution designated by the

254 institution; or

255 (3) the institution has waived

256 in writing its entitlement to
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257 service by certified mail by

258 designating an officer to receive

259 service.

COMMITTEE NOTE

The purpose of these amendments is
to conform the rule to the 1993
revisions of Rule 4 F.R.Civ.P. and to
make stylistic improvements. Rule 7004,
as amended, continues to provide for
service by first class mail as an
alternative to the methods of personal
service provided in Rule 4 F.R.Civ.P.,
except as provided in the new
subdivision (h).

Rule 4(d)(2) F.R.Civ.P. provides a K
procedure by which the plaintiff may
request by first class mail that the
defendant waive service of the summons.
This procedure is not applicable in
adversary proceedings because it is not
necessary in view of the availability of
service by mail pursuant to Rule C2
7004(b). However, if a written waiver
of service of a summons is made in an
adversary proceeding, Rule 4(d)(1) K
F.R.Civ.P. applies so that the defendant
does not thereby waive any objection to
the venue or the jurisdiction of the
court over the person of the defendant.

Subdivisions (b)(4) and (b)(5) are
amended to conform to the 1993 a
amendments to Rule 4(i) (3) F.R. Civ.P.,
which protect the plaintiff from the
hazard of losing a substantive right K
because of failure to comply with the
requirements of multiple service when
the United States or an officer, agency,
or corporation of the United States is a
defendant. These subdivisions also are
amended to require that the summons and
complaint- be addressed tto the civil
process clerk at the office of the
United-States attorney.
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Subdivision (e), which has governed
service in a foreign country, is
abrogated and Rule 4(f) and (h)(2)
F.R.Civ.P., as substantially revised in
1993, are made' applicable in adversary
proceedings.

The new subdivision (f) is
consistent with the 1993 amendments to
F.R.Civ'.P. 4(k)(2). It clarifies that
service or filing a waiver of service inL accordance with this rule or the
applicable subdivisions of F.R.Civ.P. 4
is sufficient to establish personalLI jurisdiction over the defendant. See
the committee note to the 1993
amendments to Rule 4 F.R.Civ.P.

LI Subdivision (g) is abrogated. This
subdivision was promulgated in 1991 so
that anticipated revisions to Rule 4

LI 'F.R.Civ.P. would not affect service of
process in adversary proceedings until
further amendment to Rule 7004.

Subdivision (h) and the first
phrase of subdivision (b) were added by
§ 114 of the Bankruptcy Reform Act of
1994, Pub. L. No. 103-394, 108 Stat.
4106.

Public Comments on Rule 7004.

(1) Mary S. Elcano, Senior Vice
President, General Counsel, of the
United States Postal Service, in her

L ' . letter dated February 24, 1995,
suggested that Rule 7004 be amended to
require service on "the particularlI j 'department, office, or unit of an agency
out of which the debt' in question
arose." The reason for this suggestion
is explained by relating the'experience
of the Postal Service. "It is not
always clear why the Postal Service is
listed as a creditor in a particular

L action. The debtor', for example, may
have written a bad check to cover a
mailing, postage put on a meter machine,
a stamps-on-consignment debt, or a

LI
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delinquent Express Mail account at any
one of a number of post offices'.
Without service on the office out of
which the -debt arose, counsel is hard-
pressed to locate the source of the debt V
in order to file a proof of claim."

GAP Report on Rule 7004. After l
publication of the proposed amendments,
Rule. 7004(b) was amended and Rule
7004(h). was added by the Bankruptcy V
Reform Act of 1994 to provide for
service by certified mail on an insured
depository institution. The above draft V
'includes those statutory; amendments
(without underlining new language or
striking former language),. No other
changes have. been made since
publication, except for stylistic
changes.

Rule 8008. Filing and Service

1 (a) FILING. Papers, required or

2 permitted to be filed with the clerk of C

3 the district court or the clerk of the C

4 bankruptcy appellate panel may be filed LJ
5 by mail addressed' to the clerk, but

6 filing shall net be is not timely unless

7 the papers are received by the clerk

8 within the time fixed for filing, except

9 that briefs shall be are deemed filed on

10 the day of mailing. An original and one V
11 copy of all papers shall be filed when

12 an appeal is to the district court; an

13 original and three copies shall be filed
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14 when an appeal is to a bankruptcy

15 appellate panel. The district court or

16 bankruptcy appellate panel may require

17 that additional copies be furnished.

L 18 Rule 5005(a)(2) applies to papers filed

19 with the clerk of the district court or

20 the clerk of the bankruptcy appellate

K 21 panel if filing by electronic means is

22 authorized by local rule promulgated

23 pursuant to Rule 8018.

* * * * *

COMMITTEE NOTE

K This rule is amended to permit, but
not require, district courts and, where
bankruptcy appellate panels have been
authorized, circuit councils to adopt

L local rules that allow filing of
documents by electronic means, subject
to the limitations contained in Rule
5005(a)(2). See the committee note to
the amendments to Rule 5005. Other
amendments to this rule are stylistic.

Public Comments on Rule 8008. None.

GAP Report on Rule 8008. No changes
since publication, except for stylistic
changes.

Rule 9006. Time

* * * * *

1 (c) REDUCTION.

2 * * * * *
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3 (2) Reduction Not Permitted. The

4 court may not reduce the time for taking

5 action under pursuant to Rules

6 2002(a)(4) and (a)(8) 2002(a)(7),

7 2003(a), 3002.(c), 3014, 3015,

8 4001(b)(2), (c) (2) , 4003 (a) , 4004 (a) , C

9 4007(c), 8002, and 9033(b).

, ~* * * * * K
COMMITTEE NOTE

Subdivision (c) (2) is amended to K
conform to the abrogation of Rule
2002(a) (4) and the renumbering of Rule
2002 (a) (8) to Rule 2002 (a) (7)

The substitution of "pursuant to"
for "under" is stylistic. K
Public Comments on Rule 9006. None.

GAP Report on Rule 9006. No changes
since publication, except for a
stylistic change.,L,

FJh
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amendments to Civil Rule 11, except that the safe
harbor provision which prohibits the filing of a
motion for sanctions unless the challenged paper is
not withdrawn or corrected within a prescribed time
after service of the motion, does not apply if the
challenged paper is a bank ruptcy petition.

(p) Rule 9015 is added to provide procedures
relating to jury trials in bankruptcy cases and
proceedings, including pro cedures for consenting to
have a jury t-rial -. onduqte d.bya bankruptcy judge

Baunderup 28 f U.Sga., i5"7()e<at; was added by the
Bankruptcy RefrarmwAt 6f '194Y

C(q) Rule 9035 is amended to clarify that the
Bankruptcy Rules do not apply to the extent that
they are inconsistent with federal statutory
provisions relating to ban kruptcy administrators inLI the judicial districts in North Carolina and
Alabama, even if such statutory provisions are not
included in title 11 or title 28.

(2) Text of Proposed Amendments:

PROPOSED AMENDMENTS TO THE B NKRUPTCY RULES
SUBMITTED FOR APPROVAL TO PUBLISH

Rule 1019. Conversion ofE Chapter 11r Reorganization Case, Chapter 12 Family
L Farmer's Debt Adjustment Case, or Chapter 13

L Individual's Debt Adjustm ent Case to
Chapter 7 Liquidati n Case

1 When a chapter 11, chapter 12, or chapter 13 case has been

2 converted or reconverted to a chapter 7 case:

3

L A . 4(3) CLAIMS FILED BEFORE CONV RSION IN SUPWRSEDED CASE.

5 All claims actually filed by a creditor in the superseded ease

LI 6 before conversion of the case are ehall he deemed filed in the

7 chapter 7 case.

8

9 (5) FILING FINAL REPORT AND SCHEDULE OF POSTPETITION
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10 DEBTS.

11 (A) Conversion of Chapter 11 or Chapter 12 Case.

12 Unless the court directs otherwise, if a chapter 11 or

13 chapter 12 case is converted to chapter 7, the debtor in

14 possession or,, if the debtor is not a debtor in

15 possession, the trustee serving at the time of

16 conversion, shall:

17 , i) not later than 15 days after conversion of the

18 case, file a schedule of unpaid debts incurred after

19 the filing of the petition and before conversion of

20 the case, including the name and address of each

21 holder of a claim; and

22 (ii) not later than 30 days after conversion of

23 the case, file and transmit to the United States

24 trustee a final report and account;

25 (B). Conversion of Chapter 13 Case. Unless the court

26 directs otherwise , if a chapter 13 case is converted to

27 chapter 7,

28 (i) the debtor, not later than 15 days after

29 conversion of the case, shall file a schedule of

30 unpaid debts incurred after the filing of the petition

31 and before conversion of the case, including the name

32 and address of each holder of a claim; and

33 (ii) the trustee, not later than 30 days after

34 conversion of the case, shall file and transmit to the

35 United States trustee a final report and account;

[r
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L 36 (C) Conversion After Confirmation of a Plan. Unless

37 the court orders otherwise, if a chapter 11, chapter 12,

38 or I'chapter 13 case is converted to chanter 7 after

39 confirmation of a plan, the debtor shall file:

L 40 (i) a schedule of property not listed in the final

41 report and account acquired after the filing of the

42 petition but be ore corvers'i'on, except if the case is

43 converted from chapter 13 to chapter 7 and § 348(f) (2)

44 does not apply;

L 45 (ii) a schedule of unpaid debts not listed in the

E 46 final report and account incurred after confirmation

47 but before the conversion; and

L 48 (iii) a schedule of executory contracts and

49 unexpired leases entered into or assumed after the

L 50 filing of the petition but before conversion.

LI. 51 (D) Transmission to United States Trustee. The clerk

52 shall forthwith transmit to the United States trustee a

53 copy of every schedule filed pursuant to Rule 1019(5).

54 Unless the court direets otherwise, cach debtor in

55 pesscesicon or trustce in the superseded ease 5hall: (A)

56 within 1' days following the entry of the order of

57 conversion of a hlapter 11 ease, file a schedule of

L 58 unpaid debts incurred after comeneneemnt of the

59 sUper-sded CasC including the name and address of eaeh

60 creditor; and (B) within 30 days following the entry of

61 the order of eonversion of a chapter 11, ehapter 12, or
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62 chapter 13 case, file and transmit to the United States

63 truatcc a final repert and account. Within 15 dayc

64 follpwing the entry of the order of conversion, unless

65 the court directs otherwise, a chapter 13 debtor shall

66 file a schedule of unpaid debts incurred after the L,

67 comemneement of a chapter 13 case, and- a chapter 12

68 debtor in possession or, if the chapter 12 debtor is not-

69 in pooscocion, the trustee shall file a schedule of K
70 unpaid debts incurred after the commncneeent of a chapter

71 12 case. If the, conversion order i entered after H
72 confirmation of a plan, the debtor shall file (A) a H
73 schedule of property not listed in the final repornt and

74 aocount acquired after the filing of the original

75 petition but before entry of the conversion order; (B) a

76 schedule of unpaid debts not listed in the final report L

77 and account incurred after confirmation but before entry r
78 of the conversion order; and (C) a schedule of exeeutory

79 contracts and unexpired leases entered into or assumed H
80 after the filing of the original petition but before

81 entry of the conversion order. The clerk shall forthwith H
82 transmit to the United States trustoe a copy of every

83 oehedule filed pursuant to this paragraph.

COMMITTEE NOTE

The amendments to subdivisions (3) and (5)
are technical corrections and stylistic changes. The
phrase "superseded case" is deleted because it creates
the erroneous impression that conversion of a case
results in a new case that is distinct from the L
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original case. Similarly, the phrase "original
L petition" is deleted because it erroneously implies

that there is a second petition with respect to aL ~converted case. See § 348 of the Code.'

Rule 1020. Election to be Considered a
Small Business in a Chapter 11
Reorganization Case

, 1 In a chapter 11 reorganization case, a debtor that is a

2 small business may elect to be considered a small business by

3 filing a written statement of election not later than 60 days

4 after the date of the order for relief or by a later date as

5 the court, for cause, may fix.

Li COMMITTEE NOTE

This rule is designed to implementK §§ 1121(e) and 1125(f) that were added to the Code by
the Bankruptcy Reform Act of 1994.

Rule 2002. Notices to Creditors, Equity Security
Holders, United States, and United States Trustee

1 (a) TWENTY-DAY NOTICES TO PARTIES IN INTEREST. Except

L 2 as provided in subdivisions (h), (i)_, and (1) of this rule,

3 the clerk, or some other person as the court may direct,

L - ^ 4 shall give the debtor, the trustee, all creditors and

5 indenture trustees at least not less than 20 days' daeis

6 notice by mail of:

7 (1) the meeting of creditors under pursuant to § 341

8 or § 1104(b) of the Code;

9 * * * *

10 (n) CAPTION. The caption of every notice given under

K
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11 this rule shall comply with Rule 1005. The caption of every L
12 notice reauired-to be given by the debtor to a creditor

13 shall include the information required to be in the notice K
14 by § 342(c) of the Code. C

COMMITTEE NOTE

Paragraph (a)(1) is amended to include notice of a
meeting of creditors convened under,§ 1104(b) of the
Code for the purpose of electing a trustee in a chapter
11 case. The court for cause shown may order the 20- C
dayperiod reducedpursuant-to Rule 9006(c)(1).

Subdivision` (n) is amended to conform to the 1994
amendment to § 342 of the Code. As provided in §
342(c), the failure of a notice given by the debtor to
a creditor to contain the information required by §
342(c) does not invalidate the legal effect of the
notice. i

Rule 2007.1. Appointment of Trustee or
Examiner in a Chapter 11 Reorganization Case 7

1 (a) ORDER TO APPOINT TRUSTEE OR EXAMINER. In a chapter

2 11 reorganization case, a motion for an order to appoint a K
3 trustee or an examiner pursuant to under § 1104(a) or §

4 41104(b) 1104(c) of the Code shall be made in accordance

5 with Rule 9014.

6 (b) ELECTION OF TRUSTEE.

7 (1) Request for an Election. A reauest to convene a

8 meeting of creditors for the purpose of electing a

9 trustee in a chapter 11 reorganization case shall be d

10 filed and transmitted to the United States trustee in V
L

11 accordance with Rule 5005 within the time prescribed by

12 § 1104(b) of the Code. Pending court approval of the o

rK
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13 person elected, any person appointed by the United

14 States trustee under § 1104(d) and approved in

15 accordance with subdivision (c) of this rule 'shall

16 serve as trustee.,

17 (2) Manner of Election and Notice. An election of a

18 trustee under § 1104(b) of the' ,Code shall be conducted

19 in the manner provided in Rules'2003(b)(3) and 2006.

tK 20 Notice of the meeting of creditors convened under §

v-4 21 1104(b) shall be given as provided in Rule 2002. The

22 United States trustee shall preside at the meeting. A

V - 23 proxy for the purpose of voting in the election may be

24 solicited only by a committee of creditors appointed

L 25 under § 1102 of the Code or by any other party entitled

26 to solicit a proxy pursuant to Rule 2006.

27 (3) Appointment and Resolution of Disputes. If it

28 is not necessary to resolve a dispute regarding the

29 election or if the court has resolved all such

KE 30 disputes, the United States trustee shall promptlv

31 appoint the person elected to be trustee and file an

L en 32 application for approval of the appointment in

33 accordance with subdivision (c) of this rule. If it is

34 necessary to resolve a dispute regarding the election,

K 35 the United States trustee shall promptly file a report

36 informing the court of the dispute. Not later than the

37 date on which the report is filed, the United States

38 trustee shall mail a copyof the report to any party in

L
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39 interest that has made a request to convene a meeting

40 under § 1104(b) or to receive a copy of the report, and

41 to any committee appointed under § 1102 of the Code.

42 Unless a motion for the resolution of the-dispute is

43 filed not later'than 10 days after the United States

44 trustee files the report. any person appointed by the

45 United States trustee under § 1104(d) and approved in

46 accordance with subdivision (c) of this rule shall

47 serve as trustee.

48 4b4- (c) APPROVAL OF APPOINTMENT. An order approving

49 the appointment of a trustee elected under § 1104(b) or

50 appointed under § 1104(d), or the appointment of an examiner

51 pursuant to S 1104(c) under § 1104(d) of the Code_ shall be

52 made enl.y on application of the United States trustee-,. The

53 application shall state stating the name of the person

54 appointed, the names of the parties in interest with whom

55 the United Stat3 trustee consulteod regarding the

56 appointment, and, to the best of the applicant's knowledge,

57 all the person's connections with the debtor, creditors, any

58 other parties in interest, their respective attorneys and

59 accountants, the United States trustee, and persons employed

60 in the office of the United States trustee. Unless the

61 person has been elected under § 1104(b). the application

62 shall state the-names of the parties in interest with whom

63 the United States trustee consulted regarding the

64 appointment. The application shall be accompanied by a
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L 65 verified statement of the person appointed setting forth the

66 person's connections with the debtor, creditors, any other

L 67 party in interest, their respective attorneys and

68 accountants, the United States trustee, and any person

69 employed in the office of the United States trustee.

COMMITTEE- IOTE -

This rule is added to implement the 1994 amendments
r to § 1104 of the Code regarding the election of a
L trustee in a chapter 11 case.

This rule requires the United States
trustee to file an application for court approval ofL s the appointment of the elected person in accordance
with Rule 2007.1(c). Court approval is necessary
primarily because of the requirement under § 1104(b)

L that the person be disinterested.

The procedures for reporting disputes
to the court derive from similar provisions in Rule
2003(d) applicable to chapter 7 cases. An election may
be disputed by a party in interest or by the United
States trustee. For example, if the United States
trustee believes that the person elected is ineligible
to serve as trustee because the person is not
"disinterested," the United States trustee may file a
report disputing the election.

The word "only" is deleted from subdivision (b),
redesignated as subdivision (c), to avoid any negative
inference with respect to the availability of
procedures for obtaining review of the United States
trustee's acts or failure to act pursuant to Rule 2020.

Rule 3014. Election Pursuant to Under 1111( b)
by Secured Creditor in Chapter 9
Municipality or aend Chapter 11

Reorganization Case Gases

1 An election of application of § 1111(b)(2) of

2 the Code by a class of secured creditors in a

V 3 chapter 9 or 11 case may be made at any time prior
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4 to the conclusion of the hearing on the disclosure

5 statement or within such later time as the court

6 may fix. If the disclosure statement is L
7 conditionally approved Pursuant to Rule 3017.1,

F
8 and a final hearing on the disclosure statement is LJ

9 not held, the election of application of ,

10 E 1111(b)(2) may be made not later than the date

11 fixed Pursuant to Rule 3017.1(a)(2) or another

12 date the court may fix. The election shall be in

13 writing'and signed unless made at the hearing on

14 the disclosure statement. The election, if made

15 by the majorities required by § 1111(b)(1)(A)(i),

16 shall be binding on all members of the class with

17 respect to the plan.
C

COMMITTEE NOTE Li
This amendment provides a deadline for

electing application of § 1111(b)(2) in a small H
business case in which a conditionally approved
disclosure statement is finally approved without a
hearing. [2

Rule 3017. Court Consideration of
Disclosure Statement in Chapter 9 Municipality and

Chapter 11 Reorganization Cases

1 (a) HEARING ON DISCLOSURE STATEMENT AND

2 OBJECTIONS THERETG Except-as provided in Rule

3 3017.1. after a disclosure statement is filed in

4 accordance with Rule 3016(b) Following the filing

5 of a disclezure statement as provided in Rule

LJ
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6 '09-i(e), the court shall hold a hearing on net

7 less than at least 25 days days' notice to ther
L 8 debtor, creditors, equity security holders and

9 other parties in interest as provided in Rule 2002

L 10 to consider sueh the disclosure'statement and any

11 objections or modifications thereto. The plan and

12 the disclosure statement shall be mailed with the

13 not'ice of the hearing only to the debtor, any

14 trustee or committee appointed under the Code, the

15 Securities and Exchange Commission_ and any party

L. 16 in interest who requests in writing a copy of the
Lo

17 statement or plan. Objections to the disclosure

18 statement shall be filed and served on the debtor,

19 the trustee, any committee appointed under the

20 Codes and any axceh other'entity as ma lbe

21 designated by the court, at any time before the

22 disclosure statement is approved prior to approval

23 of the disclosure stateoent or by seieh an earlier

24 date as the court may fix. In a chapter 11

25 reorganization case, every notice, plan,

26 disclosure statement, and objection required to be

27 served or mailed pursuant to this subdivision

28 shall be transmitted to the United States trustee

29 within the time provided in this subdivision.

30 - (b) DETERMINATION ON DISCLOSURE STATEMENT.

31 Following the hearing the court shall determine

L
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32 whether the disclosure statement should be

33 approved.

34 (c) DATES FIXED FOR VOTING ON PLAN AND

35 CONFIRMATION. On or before approval of the

36 disclosure statement, the court shall fix a time

37 within which the holders of claims and interests

38 may accept or reject the plan and may fix a date

39 for, the hearing on confirmation. [
40 (d) TRANSMISSION AND NOTICE TO UNITED STATES

4,1 TRUSTEE, CREDITORS_ AND EQUITY SECURITY HOLDERS. I

42 Upon Ge approval of a disclosure statement, -nless [
43 -- except to the extent that the court orders

44 otherwise with respect to one or more unimpaired [
45 classes of creditors or equity security holders,-

46 -- the debtor in possession,- trustee, proponent of [7
47 the plan, or clerk as erderred-by the court orders

48 shall mail to all creditors and equity security

49 holders, and in a chapter 11 reorganization case

50 shall transmit to the United States trustee,

51 (1) the plan, or a court approved court-approved

52 summary of the plan; 7

53 (2) the disclosure statement approved by the

54 court; [
55 (3) notice of the time within which acceptances

56 and rejections of 9e:eh the plan may be filed; )

57 and
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58 (4) any siaeh other information as the court may

59 direct_ including any court opinion of the court

60 approving the disclosure statement-or a eeor-

61 appreved court-approved summary of the opinion.

62 In addition, notice of the time fixed for filing

63 objections and the hearing on confirmation shall

64 be mailed to all creditors and equity security

65 holders in accordance with purcucnt to Rule

66 2002(b), and a form of ballot conforming to the

67 appropriate Official Form shall be mailed to

68 creditors and equity security holders entitled to

69 vote on the plan. In the event If the epinion of

70 the court opinion is not transmitted or only a

71 summary of the plan is transmitted, the epinio-nof

72 t-he court opinion or the plan shall be provided on

73 request of a party in interest at the plan

74 proponent's expense of the proponent of the plan.

75 If the court orders that the disclosure statement

76 and the plan or a summary of the plan shall not be

77 mailed to any unimpaired class, notice that the

78 class is designated in the plan as unimpaired and

79 notice of the name and address of the person from

80 whom the plan or summary of the plan and

81 disclosure statement may be obtained upon request

82 and at the plan proponent's expense ef the

83 proponent of the plan, shall be mailed to members
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84 of the unimpaired class together with the notice 7l

85 of the time fixed for filing objections to and the

86 hearing on confirmation. For the purposes of this

87 subdivision, creditors and equity security holders

88 shall include holders of stock, bonds, debentures, ag

89 notes, and other securities of record on at the

90 date the order approving the disclosure statement

91 is ,was entered or another date as the court may,

92 after notice and a hearing, for cause fix.

93 (e) TRANSMISSION TO BENEFICIAL HOLDERS OF F
94 SECURITIES. At the hearing held pursuant to F
95 subdivision (a) of this rule, the court shall

96 consider the procedures for transmitting the

97 documents and information required by subdivision

98 (d) of this rule to beneficial holders of stock,

99 bonds, debentures, notes_ and other securities,_

100 aia determine the adequacy of the sueh procedures

101 and enter any s-eh orders *e the court deems

102 appropriate.

COMMITTEE NOTE

Subdivision (a) is amended to provide that
it does not apply to the extent provided in new
Rule 3017.1, which applies in small business
cases.

Subdivision (d) is amended to provide
flexibility in fixing the record date for the
purpose of determining the holders of securities
who are entitled to receive documents pursuant
to this subdivision. For example, if there may

FT
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be a delay between the oral announcement of the
judge's order approving the disclosure
statement and entry of the-order on the court
docket, the court may fix the date on which the
judge orally approves the disclosure statement
as the record date so that the parties may
expedite preparation of the lists necessary to
facilitate the distribution of the plan,

L disclosure statement, ballots, and other related
documents.r

L The court may set a recor~d date pursuant to
subdivision (d) only after notice and a hearing
as provided in § 102(1) of the Code. Notice of
a, request for an order fixing the record date
L ay be included in the notice of the hearing to
consider approval of the disclosure statement
mailed pursuant to Rule 2002(b).

If the court fixes a record date pursuant to
subdivision (d) with respect to the holders of
securities, and the holders are impaired by the
plan, the judge also should order that the same
record date applies for the purpose of
determining eligibility for voting pursuant to

L Rule 3018(a).

Other amendments to this rule are stylistic.

Rule 3017.1 Court Consideration of
L Disclosure Statement in a Small Business Case

l 1 (a) CONDITIONAL APPROVAL OF DISCLOSURE

2 STATEMENT. If the debtor is a small business and

[ 3 has made a timely election to be considered a

L7 4 small business in a chapter 11 case, the court

5 may, on application of the plan proponent,

6 conditionally approve a disclosure statement filed

7 in accordance with Rule 3016(b). On or before
r

8 conditional approval of the-disclosure statement,

E 9 the court shall:
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10 (1) fix a time within which the holders of

11 claims and interests may accept or relect

12 the plan;

13 (2) fix a time for filing objections to the

14 disclosure statement;

15 (3) fix a date for the hearing on final

16 approval of the disclosure statement to be

17 held if a timely objection is filed; and

18 (4) fix a date for the hearing on

19 confirmation.

20 (b) APPLICATION OF RULE 3017. Rule 3017(a),

21 (b), (c), and (e) do not apply to a conditionally

22 approved disclosure statement. Rule 3017(d)

23 applies to a conditionally approved disclosure

24 statement, except that conditional approval is

25 considered approval of the disclosure statement

26 for the purpose of applying Rule 3017(d).

27 (c) FINAL APPROVAL.

28 (1) Notice. Notice of the time fixed for

29 filing objections and the hearing to consider

30 final approval of the disclosure statement shall

31 be given in accordance with Rule 2002 and may be

32 combined with notice of the hearing on

33 confirmation of the plan.

34 (2) Objections. Objections to the

35 disclosure statement shall be filed, transmitted
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36 to the United States trustee, and served on the

37 debtor, the trustee, any committee appointed

38 under the Code and any other entity-designated

39 by the court at any time before final approval

40 of the disclosure statement or by an earlier

41 date as the court may fix.

42 (3) Hearing. If a timely objection to the

43 disclosure statement is filed, the court shall

44 hold a hearing to consider final approval before

45 or combined with the hearing on confirmation of

46 the plan.

COMMITTEE NOTE

This rule is added to implement §
1125(f) that was added to the-Code by the
Bankruptcy Reform Act of 1994.

The procedures for electing to be
considered a small business are set forth in
Rule 1020. If the debtor is a small
business and has elected to be considered a
small business, § 1125(f) permits the court
to conditionally approve a disclosure
statement subject to final approval after
notice and a hearing. If a disclosure
statement is conditionally approved, and no
timely objection toithe disclosure statement
is filed, it is not necessary for the court
to hold a hearing on final approval.

Rule 3018. Acceptance or Rejection of Plan
in a Chapter 9 Municipality or
a Chapter 11 Reorganization Case

1 (a) ENTITIES ENTITLED TO ACCEPT OR REJECT PLAN; TIME

2 FOR ACCEPTANCE OR REJECTION. A plan may be accepted or

3 rejected in accordance with § 1126 of the Code within the
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4 time fixed by the court pursuant to Rule 3017. Subject to

5 subdivision (b) of this rule, an equity security holder or

6 creditor whose claim is based on asecurity of record shall

7 not be entitled to accept or reject a plan unless the equity

8 security holder or creditor is the holder of record of the

9 security on the date the order approving the disclosure f

10 statement is entered or on another date fixed by the court,

11 for cause, after notice and a hearing. For cause shown, the

12 court after notice and hearing may permit a creditor or

13 equity security holder to change or withdraw an acceptance K
14 or rejection. Notwithstanding objection to a claim or g

L
15 interest, the court after notice and hearing may temporarily

16 allow the claim or interest in an amount which the court

17 deems proper for the purpose of accepting or rejecting a

18 plan.

* * * * * .

COMMITTEE NOTE

Subdivision (a) is amended'to provide flexibility
in fixing the record date for the purpose of go
determining the holders ofsecurities who are entitled
to vote on the plan. For example, if there may be a P
delay between the oral announcement of the judge's LJ
decision approving the disclosure statement and entry
of the order on the court docket, the court may fix the
date on which the judge orally approves the disclosure F
statement as the record date for voting purposes so
that the parties may expedite preparation of the lists
necessary to facilitate the distribution of the plan,
disclosure statement, ballots, and other related
documents in connection with the solicitation of votes.

The court may'set a record'date pursuant to
subdivision (a) only after notice and,a hearing as
provided in § 102(1) of the Code. Notice of a request
for an order fixing the record date may be included in

fL
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F the notice of the hearing to consider approval of the
disclosure statement mailed pursuant to Rule 2002(b).

If the court fixes the record date for voting
purposes, the judge also should order that the same
record date shall apply for the purpose of distributing
the documents required to be distributed pursuant to
Rule 3017(d).

L Rule 3021. Distribution Under Plan

L 1 After confirmation of a plan, distribution shall be

2 made to creditors whose claims have been allowed, to

3 interest holders of stock, bonds, debentures, notes, and

4 other securities of record at the time of commnceement of

L 5 distribution whose claio or equity security whose interests

L 6 have not been disallowed_ and to indenture trustees who have

7 filed claims pursuant to Rule 3003(c)(5) and whieh that have

L 8 been allowed. For the purpose of this rule, creditors

C 9 include holders of bonds, debentures, notes, and other debt

L 10 securities, and interest holders include the holders of

11 stock and other equity securities, of record at the time of

12 commencement of distribution unless a different time is

r ' 13 fixed by the plan or the order confirming the plan.

COMMITTEE NOTE

This rule is amended to provide flexibility in
fixing the record date for the purpose of making
distributions to holders of securities of record. In a
large case, it may be impractical for the-debtor to
determine the holders of record with respect to
publicly held securities and also to make distributions
to those holders at the same time. Under this
amendment, the plan or the order confirming the plan

L may fix a record date for distributions that is earlier

L
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than the date on which distributions commence. C

This rule also is amended to treat holders of
bonds, debentures, notes, and other debt securities the
-same as any other creditors by providing that they
shali receive a distribution only if their claims have
been allowed." Finally, the amendments'clarify that
distributions are to be'fadelto all'interes't holders -- C
not only those that are within the definition of
"equity security holders" under § 101 of the Code --

whose interests have not been disallowed. l

'Rule 8001. Manner of Taking Appeal; F
Voluntary Dismissal

1 (a) APPEAL AS OF RIGHT; HOW TAKEN. An appeal from a

2 final judgment, order, or decree of a bankruptcy judge to

3 a district court or bankruptcy appellate panel as permitted

4 by 28 U.S.C. § 158(a)(1) or (a)(2) shall be taken by filing

5 a notice of appeal with the clerk within the time allowed by L
6 Rule 8002. An appellant's failure Failuroe f an appellant

7 to take any step other than the timely filing e-f a notice of

8 appeal does not affect the validity of the appeal, but is l

9 ground only for such action as the district court or 7

10 bankruptcy appellate panel deems appropriate, which may

11 include dismissal of the appeal. The notice of appeal shall

12 (1) conform substantially to the appropriate Official Form,

13 L2 shall contain the names of all parties to the judgment,

14 order, or decree appealed from and the names, addresses-, and

15 telephone numbers of their respective attorneys, and (IL be

16 accompanied by the prescribed fee. Each appellant shall 7
17 file a sufficient number of copies of the notice of appeal

18 to enable the clerk to comply promptly with Rule 8004.
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19 (b) APPEAL BY LEAVE; HOW TAKEN. An appeal from an
L>

20 interlocutory judgment, order_ or decree of a bankruptcy

21 judge as permitted by 28 U.S.C. § 158(a)(3) shall be taken

22 by filing a notice of appeal, as prescribed in subdivision

Ad 23 (a) of this rule, accompanied by a motion for leave to

L 24 appeal prepared in accordance with Rule 8003 and with proof

25 of service in accordance with Rule 8008.

2 6L 26 ,* * * * *

27 (e) ELECTION TO HAVE APPEAL HEARD BY THE DISTRICT COURT

L 28 CONErNT TO APPEAL TO BEc-rKRUPTCY APPELLATE PANEL. Unless

29 otherwise provided by a rule promulgated pursuant to Rule
L

30 8018, consent to have an appeal heard by a bankruptcy

31 appellate panel may be given in a separate statement of
L

32 consent excuted by a party or contained in the notice of

L 33 appeal or cross appeal. The stateeont of eonsent shall be

f 334 fid c before the transmittal of the record pursuant to Rulec

35 007(4b), or within 30 days of the filing of the notice of

L 36 appeal, whiheveir is later. An election to have an appeal

37 heard by the district court under 28 U.S.C. § 158(c)(1) may

Lg ^ 38 be made only by a statement of election contained in a

39 separate writing filed within the time prescribed by 28

40 U.S.C. § 158(c)(1).

COMMITTEE NOTE

This rule is amended to conform to the Bankruptcy
Reform Act-of 1994 which amended 28 U.S.C. § 158. As
amended, a party may -- without obtaining leave of the
court -- appeal from an interlocutory order or decree
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of the bankruptcy court issued under § 1121(d) of the
Code increasing or reducing the time periods referred
to in § 1121.

Subdivision (e) is amended to provide the
procedure for electing under 28 U.S.C. § 158(c)(1) to
have an appeal heard by the district court., 7

Rule 8002. Time for Filing Notice of Appeal

* * * * *

1 (c) EXTENSION OF TIME FOR APPEAL. L

2 (1) The bankruptcy judge may extend the F
3 time for filing the notice of appeal by any party

4 for a period not to exceed 20 days from the i

5 expiration of the time otherwise prascribed by

6 -th-s r-ule , unless the -udgment, order, or decree i)

7 appealed from:

8 (A) grants relief from an automatic stay

9 under § 362, § 922, § 1201. or § 1301; L
10 (B) authorizes the sale or lease of

11 property or the use of cash collateral A

12 under § '363;

13 (C) authorizes the obtaining of credit

14 under § 364;

15 (D) authorizes the assumption or assignment

16 of an executory contract or unexpired lease

17 under § 365;

18 (E) approves a disclosure statement under §

19 1125, or;

LJ
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20 (F) confirms a plan under § 943, § 1129, §

21 1225, or § 1325 of the Code.

22 (2 A request to extend the time for filing

23 a notice of appeal must be made by written motion

24 filed before the time for filing a notice of

L 25 appeal has expired, except that such a motion

26 filed not later request made no more than 20 days

L 27 after the expiration of the time for filing a

28 notice of appeal may be granted upon a showing of

29 excusable neglect if the judgment or order

[ 30 appealed from does not authorize the sale of any

31 property or the obtaining of credit or the

32 incurring of debt under i 364 of the Code, or ic

33 not a judgeent or order approving a disclosure

34 ctateoent, confirming a plan, dismissing a case,

r 35 or converting the case to a case under another
L

36 chapter of the Code. An extension of time for

37 filing a notice of-appeal may not exceed 20 days

38 from the expiration of the time for filing a

L 39 notice of appeal otherwise prescribed by this rule

40 or 10 days from the date of entry of the order

41 granting the motion, whichever is later.

COMMITTEE NOTE

Subdivision (c) is amended to provide that
a request for an extension of time to file a

A notice of appeal must be filed within the
L applicable time period. This amendment will avoid
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uncertainty as to whether the mailing of a motion F
or an oral request in court is sufficient to
request an extension of time, and will enable the
court and the parties in interest to determine
solely from the-court records whether a timely LJ
request for an extension has been made.

The amendments also give the court
discretion to permit a party to file a notice of
appeal more than 20 days after expiration of the
time to appeal otherwise prescribed, but only if i
the motion was timely filed and the notice of
appeal is filed'withina period not exceeding 10
days after entry of the order extending the time.
This amendment is designed to protect parties that L
file timely motions to extend the time to appeal
from the harshness ofjthe present rule as
demonstrated in In re Mouradick, 13 F.3d 326 (9th K
Cir. 1994), where the court held that a notice of
appeal filed within the 3-day period expressly
prescribed by an order granting a timely motion C
for an extension of time did not confer L
jurisdiction on the appellate court because the
notice of appeal was not filed within the 20-day
period specified~insubdivision (c). L

The subdivision is amended further to
prohibit any extension of time to file a notice of
appeal -- even if the motion for an extension is
filed before the expiration of the original time
to appeal -- if the order appealed from grants
relief from the automatic stay, authorizes the
sale or lease of property, use of cash collateral,
obtaining of credit, or assumption or assignment
of an executory contract or unexpired lease under LJ
§ 365, or approves a disclosure statement or
confirms a plan. These types of orders are often
relied upon immediately after they are entered and
should not be reviewable on appeal after the
expiration of the original appeal period under
Rule 8002(a) and (b). -

Rule 8020. Damages and Costs for Frivolous Appeal F:
1 If a district court or bankruptcy appellate panel

2 determines that an appeal from an order, iudqment, or

3 decree of a bankruptcy ludge is frivolous, it may,
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4 after a separately filed motion or notice from the

5 district court or bankruptcy appellate panel and

6 reasonable opportunity to respond, award just damages

7 and single or double costs to the appellee.

COMMITTEE NOTE

This rule is added to clarify that a district
court hearing an-appeal, or a bankruptcy appellate
panel, has the authority to award damages and costs to
an appellee if it finds that the appeal is frivolous.
By conforming to the language of Rule 38 F.R.App.P.,
this rule recognizes that the authority to award
damages and costs in connection with frivolous appeals
is the same for district courts sitting as appellate
courts, bankruptcy appellate panels, and courts of
appeals.

Rule 9011. Signing a-d of Papers; Representations to
the Court: Sanctions: Verification

and Copies of Papers

K 1 (a) SIGNATURE. Every petition, pleading, written

2 motion and other paper agrved or filed in a CasC under the

3 Code on behalf of a party represented by an attorecey, except

4 a list, schedule, or statement, or amendments thereto, shall

5 be signed by at least one attorney of record in the

6 attorney's individual name, or, if the party is not

7 represented by an attorney, shall be signed by the party.

8 whose office address and telephone number shall be otatod.

9 A party who is not represented by an attorney shall sign all

10 papers and state the party's addrec's and telephone number.

11 Each paper shall state the signer's address and telephone

12 number, if any. The signature of an attorney or a party
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13 conatitutca a ecrtificato that the attorncy or party has

14 rcad the documcnt; that to the beat of the attorncy's or

15 party'o kEnowledge, information, and belief formed aftcr

16 reasenable inqui4ry *t . .4 e in, iti lg.n. nfact and i3

17 warranted by emiating law or a good faith argument for thc og

18 ex-tensin, modifieation, or _reverasal of emisting law _, and

19 that it is not interpoeod for any improper purpoec, such as

20 to haraaa or to causc unin oeeeary delay or needlsas incrcasc K
21 in the coat of litigation or adminiatration of thc casc. If

22 a documcnt is not aigned, it An unsigned paper shall be L
23 stricken unless it is signed promptly after the omission of

24 the signature is corrected promptly after being called to

25 the attention of the persen whoac aignaturc ia rquirod

26 attorney or party. Ifa document ia signed in violation of

27 thia rubl, the court on motion or; on its own initiative,

28 shall impoac on thc perosn who aigned it, the represented

29 party, or both, an appropriatc aanction, which may includc

30 an order to pay to the other party or partics the amount of

31 thc rca30nablc cxpcneca incurred becauoe of the filing of

32 the documnet, including a reasonable attoreny's fee.

33 (b) REPRESENTATIONS TO THE COURT. By presenting to the r
34 court (whether by signing, filing, submitting, or later

35 advocating) a petition, pleading, written motion, or other

36 paper, an attorney or unrepresented party is certifying that

37 to the best of the person's knowledge, information, and

38 belief,.formed after an inquirv.reasonable under the

L

J
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L 39 circumstances, --

40 (1) it is not being presented for any improper

L 41 purpose. such as to harass or to cause-unnecessary

7 42 delay or needless increase in the cost of litigation;
L

43 (2) the claims, defenses, and other legal

44 contentions therein are warranted by existing law or by

45 a nonfrivolous argument for the extension,

F 46 modification, or reversal of existing law or the

C 47 establishment of new law;

48 (3) the allegations and other factual contentions

49 have evidentiary support or, if specifically soL
50 identified, are likely to have evidentiary support

51 after a reasonable opportunity for further

52 investigation or discovery; and

53 (4) the denials of factual contentions are

L 54 warranted on the evidence or, if specifically so

55 identified, are reasonably based on a lack of

56 information or belief.

57 (c) SANCTIONS. If, after notice and a reasonable

58 opportunity to respond, the court determines that

59 subdivision (b) has been violated, the court may, subject to

60 the conditions stated below, impose an appropriate sanction

61 upon the attorneys, law firms, or parties that have violated

62 subdivision (b) or are responsible for the violation.

63 (1) How Initiated.

64 (A) By Motion. A motion for sanctions
L
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65 under this rule shall be made separately from L
66 other motions or requests and shall describe the

67 specific conduct alleged to violate subdivision LI
68 (b). It shall be served as provided in Rule 7004.

69 The motion for sanctions may not be filed with or

70 presented to the court unless, within 21 days

71 after service of the motion (or such other period

72 as the court may prescribe), the challenged paper,

73 claim, defense, contention, allegation, or denial

74 is not withdrawn or appropriately corrected,

75 except that this limitation shall not apply if the

76 conduct alleged is the filing of a petition in

77 violation of subdivision (b). If warranted, the D
78 court may award to the party prevailing on the

-79 motion the reasonable expenses and attorney's fees

80 incurred in presenting or opposing the motion.

81 Absent exceptional circumstances, a law firm shall

82 be held Jointly responsible for violations L
83 committed by its partners, associates, and

84 employees.

85 (B) On Court's Initiative. On its own

86 initiative, the court may enter an order

87 describing the specific conduct that appears to I

88 violate subdivision (b) and directing an-attornev,

89 law firm, or party to show cause why it has not

90 violated subdivision (b) with respect thereto.

[
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7 91 (2) Nature of Sanction; Limitations. A sanction
LI

92 imposed for violation of this rule shall be limited to

93 what is sufficient to deter~repetition of such conduct

94 or comparable conduct by others similarly situated.

95 Subject to the limitations in subparagraphs (A) and

fl 96 (B). the sanction may consist of, or include,

97 directives of a nonmonetary nature, an order to pay a

98 penalty into court, or , if imposed on motion and

99 warranted for effective deterrence, an order directing

E 100 Payment to the movant of some or all of the reasonable

C 101 attorneys' fees and other expenses incurred as a direct
L

102 result of the violation.

103 (A) Monetary sanctions may not be awarded

104 against a represented party for a violation of

ok 105 subdivision (b)(2).

r 106 (B) Monetary sanctions may not be awarded

107 on the court's initiative unless the court issues

108 its order to show cause before a voluntary

109 dismissal or settlement of the claims made by or

LI 110 against the party which is, or whose attorneys

C: 111 .are, to be sanctioned.

112 (3) Order. When imposing sanctions, the court

7 113 shall describe the conduct determined to constitute a

114 violation of this rule and explain the basis for the

L, 115 sanction imposed.

LI 116 (d) INAPPLICABILITY TO DISCOVERY. Subdivisions (a).



L

80

117 through (c) of this rule do not apply to disclosures and

118 discovery requests, responses, objections, and motions that Lj
119 are subject to the provisions of Rules 7026 through 7037.

120 41a- (e) VERIFICATION. Except as otherwise specifically

121 provided by these rules, papers filed in a case under the

122 Code need not be verified. Whenever verification is

123 required by these rules, an unsworn declaration as L

124 provided in 28 U.S.C. § 1746 satisfies the requirement of

125 verification.

126 -e+ HP COPIES OF SIGNED OR VERIFIED PAPERS. When

127 these rules require copies of a signed or verified paper, it

128 shall suffice if the original is signed or verified and the K
129 copies are conformed to the original.

COMMITTEE NOTE K
This rule is amended to conform to the 1993

changes to F.R.Civ.P. 11. For an explanation of these 7
amendments, see the advisory committee note to the 1993

amendments to F.R.Civ.P. 11.

The 'safe harbor"r provision contained in

subdivision (c)(1) (A), which prohibits the filing of a "
motion for sanctions unless the challenged paper is not
withdrawn or corrected within a prescribed time after
service of the motion, does not apply if the challenged
paper is a petition. The filing of a petition has
immediate serious consequences, including the
imposition of the automatic stay under § 362 of the
Code, which may not be avoided,,,by the,,subsequent
withdrawal of the petition. In addition, a petition
for relief under chapter 7 or chapter 11 maynot be
withdrawn unless the court orders dismissal of the case
for cause after notice and a hearing.

r

II

Lo
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Rule 9015. Jury Trials

1 (a) APPLICABILITY OF CERTAIN FEDERAL RULES OF CIVIL

2 PROCEDURE. Rules 38. 39. and 47-51 F.R.Civ.P.. and Rule

3 81(c) F.R.Civ.P. insofar as it applies to jury trials, apply

4 in cases and proceedings, except that a demand made pursuant

5 to Rule 38(b) F.R.Civ.P. shall be filed in accordance with

6 Rule 5005.

7 (b) CONSENT TO HAVE TRIAL CONDUCTED BY BANKRUPTCY

8 JUDGE. If the right to a jury trial applies, a timely

9 demand has been filed pursuant to Rule 38(b) F.R.Civ.P.. and

10 the bankruptcy judge has been specially designated to

11 conduct the jury trial, the parties may consent to have a

12 jury trial conducted by a bankruptcy judge under 28 U.S.C. §

13 157(e) by jointly or separately filing a statement of

14 consent within any applicable time limits specified by local

15 rule.

COMMITTEE NOTE

This rule provides procedures relating to jury

trials. This rule is not intended to expand or create

any right to trial by jury where such right does not-

otherwise exist.

Rule 9035. Applicability of Rules in Judicial

Districts in Alabama and North Carolina

1 In any case under the Code that is filed in or

2 transferred to a district in the State of Alabama or the

3 State of North Carolina and in which a United States trustee
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4 is not authorized to act, these rules apply to the extent

5 that they are not inconsistent with any federal statute the

6 provisiens of title 11 and title 28 of the United Otats c-

7 Gede effective in the case.

COMMITTEE NOTE L
Certain statutes that are not codified in title 11 C

or title 28 of the United States Code, such as § 105 of
the Bankruptcy Reform Act of 1994, Pub. L. 103-394,
relate to bankruptcy administrators in the judicial m
districts of North Carolina and Alabama. This
amendment makes it clear that the Bankruptcy Rules do
not apply to the extent that they are inconsistent with
these federal statutes. C

LJ

II. Information Items K
A. Status of Matters Under Consideration

1. Proposed Uniform Numbering System for Local
Bankruptcy Rules

Proposed amendments to Bankruptcy Rules B
9029 and 8018 that require local rules to
conform to any uniform numbering system
prescribed by the Judicial Conference of
the United States have been promulgated by L)
the Supreme Court and, in the absence of
Congressional action, will become effective C
on December 1, 1995.

At the Standing Committee's request, the C
Advisory Committee -- through the efforts
of its Subcommittee on Local Rules and with -
support from the Bankruptcy Judges Division
of the Administrative Office -- has
developed a preliminary draft of a uniform
numbering system for local bankruptcy rules
that coordinates with the numbering system r
of the Federal Rules of Bankruptcy
Procedure.

The preliminary draft of the proposed local r
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rule numbering system uses the four-digit
national Bankruptcy Rule numbers followed
by a dash and a numeral to identify the
topic that relates to the national rule.
Local rules that do not relate to specific
national rules have been assigned numbers
that relate to the part of the Bankruptcy
Rules (Parts I - IX) to which the local
rule seems most closely related, but the
four-digit prefix is not related to any
specific national rule.

The preliminary draft of the proposed
uniform numbering-system was published in
November 1994 with a request for comments
by March 15, 1995. The published draft was
accompanied by a memorandum containing a
detailed explanation of the proposed system
and a description of the methodology used
to develop the system.

The Committee received 12 letters
commenting on the proposed numbering system
and one oral comment from a former Advisory
Committee member and reporter. The
comments were-generally favorable (except
for two letters that disapproved of both
the proposed system and the entire concept
of uniform numbering), but most letters
contained suggestions for some
modification.

As a result of the comments received and
further consideration by the Subcommittee
on Local Rules, the Advisory Committee
decided to amend the preliminary draft of
the proposed numbering system by deleting
all references to subdivisions of national
rules. The Committee also voted to include
cross-references to make the system easier
to use. The Committee approved the
proposed numbering system subject to these
changes. Another draft, excluding
subdivisions and including cross-
references, is being prepared for
consideration by the Advisory Committee at
its September 1995 meeting.

2. Alternative Dispute Resolution.

The Subcommittee on Alternative Dispute
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Resolution met in Chicago on May 24, 1995,
to discuss possible amendments to the rules L
relating to the use of mediation and other
alternative dispute resolution techniques.
In particular, suggested amendments to
Bankruptcy Rule 9019,,,(Compromise and H
Arbitration) were considered. J

3. Official Bankruptcy Forms
,, ~~~~~~~~~~~~~~Li

The Subcommittee on Forms met in Chicago on
May 25, 1995, to continue its work
reviewing the Official Bankruptcy Forms L
with a view toward simplifying language and
making them more understandable to the
general public. [i

B. Other Matters.

1. Long-Range Planning.

The Subcommittee on Long-Range Planning,
together with the Federal Judicial Center,
has conducted a survey designed to
determine whether members of the bench and
bar believe that the Bankruptcy Rules need
fundamental and thorough reorganization or
only focussed attention in discrete problem
areas. Preliminary results of the survey
indicate no strong demand for complete
restructuring, but a desire to improve the
rules in the area of motion practice and
the interplay between Part VII (adversary ''
proceedings) and Part IX (general
provisions).

Attachments:

Draft of minutes of Advisory Committee meeting of
March 30-31, 1995.

I
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KrwX ADVISORY COMMITTEE ON BANKRUPTCY RULES

_ Meeting of March 30-31, 1995

Lafayette, Louisiana

K Minutes

The Advisory Committee on Bankruptcy Rules met in the
Lafayette Hilton Hotel in Lafayette, Louisiana, March 30-31,
1995. The following members were present:

Bankruptcy Judge Paul Mannes, Chairman
Circuit Judge Alice M. Batchelder
District Judge Adrian G. Duplantier
District Judge Eduardo C. Robreno
Honorable Jane A. Restani, United States Court

of International Trade
Bankruptcy Judge Donald E. CordovaK Bankruptcy Judge Robert J. Kressel
Bankruptcy Judge James W. Meyers
Kenneth N. Klee, EsquireK J. Christopher Kohn, Esquire, United States

Department of Justice
Leonard M. Rosen, Esquire

K Gerald K. Smith, Esquire
Henry J. Sommer, Esquire
Professor Charles J. Tabb7 Professor Alan N. Resnick, Reporter

Joseph Patchan, Director, Executive Office for United StatesK Trustees, and R. Neal Batson, Esquire, were unable to attend.

The following representatives of the Committee on Rules of
Practice and Procedure also attended:

L District Judge Alicemarie H. Stotler, Chair
District Judge Thomas S. Ellis, III, liaison to the Advisory

Committee

The following additional persons attended the meeting:
Judge Edward Leavy, United States Court of Appeals for the Ninth
Circuit and former chairman of the Advisory Committee; Richard G.
Heltzel, Clerk, United States Bankruptcy Court for the Eastern
District of California; Patricia S. Channon and James H.
Wannamaker, Bankruptcy Judges Division, Administrative Office of
the United States Courts; Mark D. Shapiro, Rules Committee
Support Office, Administrative Office of the United StatesK Courts; and Elizabeth C. Wiggins, Federal Judicial Center.

The following summary of matters discussed at the meeting
should be read in conjunction with the various memoranda and

L other written materials referred to, all of which are on file in



2

the office of the Secretary to the Committee on Rules of Practice [
and Procedure. Unless otherwise indicated, all memoranda
referred to were included in the agenda book for the meeting. 7

Votes and other action taken by the Advisory Committee and
assignments by the Chairman appear in bold.

XNTRODUCTORY MATTERS

The Chairman introduced Judge Leavy, the former chairman of

the Advisory Committee. The Chairman also welcomed Judge Stotler

and Judge Ellis to the meeting. The Committee approved a

resolution of thanks to the host committee chaired by Bankruptcy

Judge Gerald H. Schiff.

Minutes of Previous Meetings. Mr. Klee moved to approve the

minutes of the September 1994 and December 1994 meetings with the

substitution of the word "March" for "February" in the second

line of page 9 of the September minutes. The Committee approved

the minutes, as amended, without dissent.

Standing Committee Meetincr. The Reporter stated that the

Standing Committee had ratified the three suggested interim rules

approved by the Advisory Committee at its December meeting. The 7

suggested interim rules were distributed to the courts with a

letter dated January 17, 1995, from Judges Stotler and Mannes.

The amendments to the Official Forms to conform to the Bankruptcy K
Reform Act of 1994 were approved by the Standing Committee in

January and by the Judicial Conference on March 14.

The Reporter said the Standing Committee thought the

Advisory Committee's request for authority to approve future

increases in dollar amounts on the Official Bankruptcy Forms was

premature because the next three-year adjustment required by 11 7
U.S.C. § 104(b), as amended, is not due until 1998. Since the

statute requires that the Judicial Conference adjust the dollar
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amounts in several sections of the Bankruptcy Code after public

notice, revision of the Official Forms can be included in the

same resolution presented to the Conference. Judge Stotler asked

that the Advisory Committee monitor the matter of the dollar

7 adjustments.

The Reporter said the Standing Committee agreed to the

Advis ry Committee's request to communicate directly with the

Bankruptcy Review Commission. In addition, members of the

Advis ry Committee were invited to communicate directly with

Professor Thomas E. Baker concerning their response to the Self-

r Study of Federal Judicial Rulemaking undertaken by the Long Range

Planning Subcommittee of the Standing Committee. Copies of the

L self- study were distributed at the meeting.

RULES

L .
Comments on Proposed Amendments. The Reporter reviewed the

commeats on the proposed amendments to Rules 1006, 1007, 1019,

2002, 2015, 3002, 3016, 4004, 5005, 7004, 8008, and 9006, which

were published in 1994. The first six letters commenting on the

proposed amendments are discussed in the Reporter's memorandum of

Febru ry 28, 1995. The three comments received later are-covered

by the Reporter's memorandum of March 15, 1995, which was

distributed at the meeting. In addition, Bryan A. Garner,

consultant to the Style Subcommittee of the Standing Committee,

submitted a number of suggestions for stylistic changes in the

proposed amendments.

'The Reporter recommended no action on the general comments

of Ra ymond A. Noble, Director of Legal Affairs for the New Jersey

State Bar Association; Robert L. Jones, III, President, Arkansas

Bar A ssociation; and Lee Ann Huntington, Chair, Committee on

Feder al Courts, State Bar of California.

L

L
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Susan J. Lewis, Legal Editor, Matthew Bender & Company,

Inc., pointed out a typographical error in the reference to Rule

3003(c)(2) in the Committee Note to the proposed amendment to

Rule 2002 (h) . The reference should be to Rule 3002 (c) (2). The

Advisory Committee agreed to make the correction.

LI

Glenn Gregorcy, Chief Deputy Clerk, United States Bankruptcy

Court for the District of Utah, commented that the proposed L

deletion of the words "and account" from Rule 2002(f)(8) "does

nothing whatsoever" because, he wrote, only one notice is sent C

under the current rule in most courts. In other words, he

stated, in most districts, the trustee's final report and the K
final account are the same document. James T. Watkins, who

stated that his law firm represents 10 of the top 25 national 7
issuers of credit cards in their bankruptcy cases nationwide,

urged the Advisory Committee to abandon the proposed amendment.

He stated that his firm regularly reviews the trustee's final

report and account in order to verify that the stated

distributions have been received.

The Reporter said that, while Mr. Gregorcy assumes that the 7
trustee's final report and account are one document in most

courts, Mr. Watkins' comments indicate that there are two

separate documents -- both-of which may be helpful to creditors. L
After a brief discussion, the committee took no action on the two C

comments. L

Richard M. Kremen offered a redraft of the proposed E
amendment to Rule 2002(h) on behalf of the Maryland Bar
Association Committee on Creditors' Rights, Bankruptcy, and 7
Insolvency. Judge Batchelder stated that Mr. Kremen's-redraft

appeared preferable for clarity. The Reporter suggested revising

Mr. Kremen's redraft by substituting "under" for "pursuant to" in
line 11; moving the phrase "'the court may," from line 12 to line

14 before the word "direct"; and substituting the phrase "mailed
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only to the entities listed in the preceding sentence" for the

phrase "limited as set forth above" in the final line. Judge

Meyers moved the acceptance of Mr. Kremen's redraft, as revised.

Mr. Rosen suggested changing the word "listed" in the revision to

"specified." Judge Meyers agreed to the change. The motion was

L approved without dissent.

Mr. Kremen also suggested a change in the proposed amendment

to Rule 3002 in order to implement the amendment to 11 U.S.C.

L § 502(b)(9) in the Bankruptcy Reform Act of 1994. The Reporter

presented an alternative amendment to Rule 3002. The Reporter

asked whether the revised amendments to Rules 3002 and 7004,

which was amended directly by the Congress, should be published

for comment. He said he believes publication is not required

L because the revisions just conform the rules to statutory changes

in the Bankruptcy Reform Act of 1994. The Committee agreed.

Mary S. Elcano, Senior Vice President, General Counsel,

EL United States Postal Service, suggested that Rule 2002 be amended

to require service of a notice of dismissal on the debtor's

EL employer and that Rule 7004 be revised to require service on the

particular department, office, or unit of an agency out of which

the debt in question arose. She stated this is needed so the

agency can locate the source of the debt and file a proof of

claim. The Reporter stated that the suggested change to Rule

L 2002 was unrelated to the proposed amendment published and would
L.

require separate publication. The Reporter stated that Ms.

Elcano's concern about locating the source of a debt appeared to

relate to notice of the bankruptcy filing and of the meeting of

creditors pursuant to Rule 2002(a), not service of process under

L. Rule 7004. He recommended no action on these comments.

Commenting on the proposed amendment to Civil Rule 5(e), and

indirectly on a similar amendment to Rule 5005(a), as well as on

K electronic filing in general, Patricia M. Hynes, Chair, Committee
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on Federal Courts, Association of the Bar of the City of New

York, expressed concern-about-access to electronic filing and

electronic records, system compatibility, the authenticity'and

accuracy of electronic records. 'The 'Reporter stated that the

Advisory Committee's Technology Subcommittee had focused on these

same concerns in drafting the proposed amendment to Rule 5005 and

the accompanying Committee Note. The proposed amendment mandates

public access by reference to 11 U.S.C. § 107. The Reporter K
recommended no further action on Ms.' H es' comments.

The Reporter stated that he had reviewed'Mr.'Garner's

proposed stylistic changes and had included'a"number'of the

suggestions in a revised draft of the proposed amendments. Judge

Duplantier stated that "under" does not mean the same thing as

"pursuant to."il The Reporter said that a number of years ago the

Advisory Committee rejected the universal substitution of "under"

for "pursuant to." 'Judge Restani moved to approve the Reporter's

substitution of "under" for "pursuant to" in his revised draft.

After further discussion of the'proposed stylistic changes, the

Committee rejected the motion with two dissenting votes. Judge

Batchelder suggested that the'Advisory'Committee's Style '

Subcommittee consider the drafting conventions'used'in the

proposed amendments to the'Supreme Court'Rules. The Chairman

requested that she review the proposed amendments to the Supreme

Court Rules.

The Advisory Committee then considered the Reporter's

revised draft of each of the proposed amendments, including his

post-publication changes.
C

Rule 1006. Judge Duplantier suggested deleting "that is to

be" from lines 10-11 on page 1 of the Reporter's revised draft.

After a discussion, he withdrew the motion. A motion to approve

the proposed amendment as'published carried unanimously.

L
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Rule 1007. The Advisory Committee approved the proposed
amendment as published. The Committee subsequently agreed to

change "pursuant to" to "under" in lines 25 and 26 on page 5.

Rule 1019. The Advisory Committee approved the proposed

amendment as published. The Advisory Committee deleted the part

of the Committee Note after "13002(c)(6)" in line 3 on page 8 and

approved the remaining portion of the Committee Note.

L Rule 2002. Judge Meyers moved to retain "as the court may

direct" on lines 4-5 of page 8 rather than substituting "whom the

7 court directs." The Advisory Committee agreed. Mr. Smith moved

to accept the substitution of "at least 20 days"' for "not less

than 20 days" on lines 8-9. The motion carried with one

dissenting vote. Judge Batchelder moved to accept each of the

changes suggested by the Reporter and incorporated in the revised

proposed amendments unless the Advisory Committee votes to make a

specific modification in the revised proposed amendments. The
Advisory Committee agreed. The Advisory Committee agreed to

substitute "that" for "who" on line 93 of page 13. Mr. Sommer

moved to substitute "under" for "pursuant to" on lines 102 and

103 of page 13 in order to track the language used in the

Bankruptcy Code for the appointment or election of a committee.

The motion carried by a vote of 5-3. The Advisory Committee

agreed to substitute "under" for "pursuant to" on lines 111, 112,
and 119 on page 14. The Advisory Committee agreed to retain

"pursuant to" rather than substituting "under" on lines 10 and 21

of page 9. It was moved to delegate to the Reporter to review

all of the revised proposed amendments and to use either

"pursuant to" or "under" as is consistent with the Bankruptcy

Code and to use "pursuant to" when the Code is not specific. The

motion passed by acclamation.

L
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Rule 3002(d). In response to the Advisory Committee's K
request, the Reporter prepared'and distributed a draft of a new

subsection (d). The new subsection'would require a creditor that

tardily files a claim in a chapter 12 or chapter 13 case to mail

copies of the tardy claim to the trustee and debtor. 'The r
Reporter stated that he prepared the draft to'focus the

discussion but opposed the proposal because of uncertainty about

the sanction for failing to give the notice. He said the new [7
subsection would require publication for comment.

The Reporter said that the'debtor could provide for tardily-

filed claims in its plan and the trustee could periodically check

the claims register-for tardy claims. Mr. Sommer stated that the

notice requirement might create a new area of litigation. -He C

said that, if a party learns about the bankruptcy, it should find

out about the deadlines, especially a party with an important L
priority or administrative claim.

The Committee discussed whether the clerk or the creditor L
should be responsible for noticing a late-filed claim. The

Reporter stated that the creditor may not know that its claim was [J
received after the deadline and that requiring the clerk to give

the notice would ensure that it is done. 'Judge Meyers and Mr. [C
Heltzel said it is easier for the clerk to send every claim than

to sort them and just send the tardy ones. At the Chairman's

suggestion, the Committee agreed to set the matter over to the

September meeting.

Rule 3002. The Reporter stated that he had deleted

subsection'(d) of the published amendment to Rule 3002 and [7
revised subsection (c) and the Committee Note in order to conform

the rule to the statute, as amended by the Bankruptcy Reform Act L
of 1994. He said he believed the revisions did not require

publication. Mr. Klee moved to substitute "not later" for "no 7
later" on line 14 of page 20. The Advisory Committee agreed. It

.C
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was moved to substitute "not later than" for "before" in line 21

on page 21 and explain in the Committee Note that the change was

made to clarify a possible ambiguity in the statute. After

discussing whether this extended the deadline, the Advisory

Committee voted, with one dissent, to approve the motion. With

one dissent, the Advisory Committee approved a motion to submit

the revised draft of Rule 3002 to the Standing Cozmmittee without

L. further publication.

L The Reporter offered an additional paragraph to be included

in the Committee Note on page 22 to explain that "not later than"

is used to avoid any confusion over whether a governmental unit's

claim is timely filed if the claim is filed on the 180th day.

The Advisory Committee agreed to the inclusion.

Rule 3016. The Advisory Committee agreed to delete the

Reporter's stylistic changes of "pursuant to" to "underP where

not consistent with the usage in the Bankruptcy Code.

Rule 4004. Mr. Klee suggested inserting "other" after "any"

in line 29 on page 26 in order to be consistent with the statute

and to move the word "also" to the beginning of the second

sentence of the Committee Note. The Advisory Committee agreed to

L. the stylistic changes.

L. - The Committee on the Administration of the Bankruptcy System

had requested Rule 4004 be further amended to provide that the

K court may delay issuing a discharge to a chapter 7 debtor who has

not paid in full the proposed $15 trustee surcharge fee which is

due when a case is converted to chapter 7. The Chairman asked

whether the debtor's discharge should be denied over $15. The

l Reporter stated that the proposed revision should be published

for comment if there is any controversy. Mr. Sommer moved to

table the matter. The motion carried without dissent.
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Rule 5005. There were'no changes in the proposed amendment.

Rule 7004. The Reporter stated that the changes in this

rule subsequent to its publication were stylistic except for

specifying-that subsection 'g) was abrogated incorporating the C

new subsection (h), and'including the new introductory phrase in

subsection '(b) added by the Bankruptcy Reform Act of 1994.

Rule 8008. The post-publication changes are stylistic.

Rule 9006. The Reporter said changing "may not" to "shall"

in line 4 on page 49 made the meaning clearer. Mr. Klee said the 7
rule of construction in section 102 of the Bankruptcy Code

dictates the use of "maynot."1 The Reporter agreed to restore [
"may not."

Amendments to be submitted for publication. The Reporter

presented proposed amendments to Rules 1020, 2002(a), 2002(n),

2007.1, 3018, 3021, 8001(a), 8001(e), 8020, 9015, and 9035 for H
submission to the Standing Committee with a request for

publication. Judge Meyers asked the purpose of the amendment to 7
Rule 3021. The Reporter said it is to provide flexibility in

fixing the record date for the purpose of making distributions to '
holders of securities of record. Judge Restani commented on the

frequency of amendments to Rule 2002. The Reporter stated that
the Advisory Committee deals with Rule 2002 by subsection to LJ

avoid confusion. He said many of the amendments conform Rule

2002 to changes in other rules. V

The Reporter stated that he received a number of suggestions

for stylistic changes in the proposed amendments from Mr. Garner

the night-before the meeting. Judge Batchelder said the Advisory

Committee should deal with substantive matters and refer the

suggested stylistic-changes to the Style Subcommittee. It was

moved to submit the proposed amendments to Rules 1020, 2002(a),

L
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L 2002(n), 3018, 3021, 8001(a), 8001(e), 8020, 9015, and 9035 for
publication along with the proposed amendment to Rule 3017

included in Agenda Item 7. The Style Subcommittee is to review

the proposed amendments and circulate its changes to the

committee members, who will have one week to object to the

L stylistic changes. As restyled, the proposed amendments then
will be submitted to the Standing Committee for publication. The
Advisory Committee approved the proposed arrangements.

[ Rule 2007.1. At its December meeting, the Advisory

Committee approved Interim Bankruptcy Rule 1, which provides that
the United States trustee will appoint the person elected as a

chapter 11 trustee, subject to court approval. This comports
with the other references in chapter 11 to the appointment of a

trustee.

Marvin E. Jacob and Una M. O'Boyle had suggested in a letter

a number of changes in the interim rule. In drafting proposed

Rule 2007.1, the Reporter incorporated their suggestions that

copies of the United States trustee's report of a disputed
election go to the party who requested the election and to the

L creditors' committee (line 34) and that the ten-day period for
moving to resolve a disputed election run from the filing of the

report (line 40).

Mr. Sommer expressed concern that other parties may need
notice of the report of disputed election. The Reporter

suggested substituting "has made a request to convene a meeting
under § 1104(b) or to receive a copy of the report," for "made a

request under § 1104(b)". Judge Restani moved to approve the
Reporter's suggested change. Judge Robreno suggested adding "all
persons for whom ballots were cast". The Reporter said the
suggested phrase would include creditors for whom a proxy vote is
cast. He said trustee candidates probably would request a copy.

L Judge Restani's motion carried with one dissent.
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The Reporter recommended substituting "United States trustee K
files the report" for 'date of the creditors' meeting called

under § 1104(b) of the Code". Mr. Rosen so moved. After a V
colloquy with Mr. Klee, the Reporter agreed to substitute "Unless

a" for "If no" in line 38 on page 4, "not later than" for C

"within" on line 39, and "any" for "la" on line 42. Judge Restani

moved for the approval of the revision. The motion carried

without dissent. LX

Mr. Klee suggested substituting the language in lines 42 -

45, as revised, for the phrase "a person appointed trustee under

S 1104(d) shall serve as trustee" on lines 12 - 13 on page 3.

Mr. Rosen's motion to make the change was approved without

dissent. The Reporter stated that the rule should specify that

equity security holders can not convene a meeting to elect a

trustee or solicit proxies. Accordingly, the Advisory Committee

agreed without dissent to add the word "only" after usolicited"

on line 21 on page 3 and "of creditors" after "committee" on the

same line.

Mr. Rosen asked if someone other than the United States

trustee could file a report of a disputed election. The Reporter

said they could object to the United States trustee's report. In

order to allow a party to object without waiting for the report,

Mr. Klee suggested substituting "not later than" for "within" on

line 39 of page 4. The Advisory Committee agreed. Professor L
Tabb suggested substituting "Unless a" for "If no" on line 38 of

page 4. Judge Restani moved to make the change and the Advisory

Committee approved her motion without dissent. Mr. Smith

suggested deleting "approval of" from line 24 on page 3. The K
Advisory Committee agreed.

The General Counsel for the Executive Office for United L
'States Trustees has expressed concern-about the authority of the

United States trustee to preside at the election of a chapter 11 K
,~~~~~~~~~~~~

,~~~~~~~~~~~~~~
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L trustee. In response, the Advisory Committee voted unanimously

to insert the sentence "The United states trustee shall preside

at the meeting." after "2002" on line 20 on page 3.

After the December meeting and lengthy discussions with Mr.

Patchan concerning the application of proposed Rule 2007.1, the
Reporter revised the Committee Note to explain the need for court

approval of the appointment of the elected trustee. The revised

Committee Note, which was distributed at the meeting, includes an

example of a situation in which the United States trustee might

dispute the election, i.e., the United States trustee believes

the person elected is not "disinterested." Mr. Klee suggested

L changing "not eligible" to "ineligible" in the sixth line of the

fourth paragraph and "should" to "may" in the penultimate line of

that paragraph. The Advisory Committee agreed.

L After the Advisory Committee discussed various changes in

the paragraph which begins "The rule", Professor Tabb moved to

approve the Committee Note with the insertion of "appointment of

the" after "the" in the first sentence of the paragraph; Mr.

Klee's two stylistic changes in the next paragraph; and the

deletion of "(2)" in "§1104(b)(2)". At Mr. Klee's request,

Professor Tabb agreed to the insertion of "primarily" after

"necessary" in the penultimate line of the paragraph. At Mr.

Rosen's suggestion, Professor Tabb agreed to the deletion of "of

the appointment of the elected person after the disclosures

required under Rule 2007.1(c)". The amended motion carried

without dissent.

Rules 3017. 3017.1, 3018. At its September meeting, the

Advisory Committee approved amendments to Rules 3017 and 3018 to

provide flexibility in fixing the record date for the purpose of

L. determining the parties entitled to receive solicitation

_ materials and to vote on a chapter 11 plan. At its December

L meeting, the Advisory Committee approved the substance of a new

L
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Rule 3017.1 for court consideration of a disclosure statement in

a small business case. Judge Kressel moved to approve the

Reporter's draft of Rule 3017.1 The motion carried unanimously.

Mr. Rosen suggested adding "Other Than Small Business Cases"

to the caption of Rule 3017. The Advisory Committee agreed.

Judge Kressel'stated that Rule 3017 does apply in small business

cases if the debtor does not make a timely'election to be treated L

as a small business. The Advisory Committee reconsidered and'

withdrew the amendment to the caption. Judge Robreno moved to

delete "new. It is" from line 1 of'the Committee Note on page

7. The Advisory Committee agreed. C

Mr. Klee stated, that as the result of the deletion of

subsection 1124(a)(3) in the Bankruptcy Reform Act of 1994, L
classes will be impaired even if they receive cash equal to the

full, allowed amount of their claims. He said the rules should

give the court discretion'to dispense with sending out the

disclosure statement if the plan proponent plans to go straight

to cramdown on such a class. 'The Reporter asked if he would

limit the amendment to former subsection 1124(a)(3) or make it L
applicable to any impaired class. Mr. Klee said the procedure

should be available for any class not solicited.

Mr. Smith said that, as a matter of due process, members of C

an unsolicited class should get a one-page summary of what is

being done to them and why their votes are not being sought. The

Reporter agreed to prepare a memorandum on the matter for the K
next meeting. C

Rule 3014. The Reporter prepared an amendment to Rule 3014

to provide a deadline for a section 1111(b) election in small r

business cases. -He said he was unsure whether the deadline LJ
should be determined by reference to the date fixed pursuant to

subsection (a)(2), (a)(3), or '(a)(4) of Rule 3017.1. After



discussing the importance of fixing a date, the Advisory

Committee agreed that the election "may be made no later than the

C date fixed under Rule 3017.1(a)(2) or another date the court may

fix.n The Advisory Committee approved the proposed amendment, as

revised.

Rule 9011. At its September 1994 meeting, the Advisory

L Committee discussed and approved a recommendation toamend Rule

9011 so that it conforms substantially to the 1993 amendments to

Civil Rule 11. The Reporter was directedto draftappropriate

language for the rule and Committee Note to provide that the 21-

day "safe harbor" provision would not apply to motions for

sanctions for the improper filing of a petition.

The Advisory Committee discussed revising lines 69 - 70 on

page 4 to provide "A motion for sanctions for the filing of a

petition in violation of subdivision (b) may be filedat any

time. Any other". Several committee members expressed concern

about the statement that Rule 9011 motions "may be filed at any

time." It was proposed to delete lines 69 - 70, insert "The" at

L the beginning of line 71, and insert " , except that this

limitation shall not apply if the conduct alleged is the filing

of a petition in violation of subsection (b)" after "corrected"

L on line 76. The proposal was approved with one dissenting vote.

The Reporter agreed to correct typographical errors by inserting

L the word "to" at the beginning of line 37 and substituting

"withdrawn" for "withdraw" on line 16 of the Committee Note on

page 7.

K Rule 1019. In February 1994, the Advisory Committee voted

to delete the phrase "superseded case" in Rules 1007(c) and RuleE 1019(3) and (4) because the use of the phrase gives the erroneous

impression that conversion of a case results in a new case. The

changes in Rule 1007(c) were part of the package of proposed rule

LV amendments published for comment in September 1994. In addition
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to deleting "superseded" from Rule 1019, the Advisory Committee

asked the Reporter to restyle the rule and divide it according to

applicable Code chapter. f

Mr. Klee said "within" on line 31 of page 4 should be "not

later than". The Reporter agreed that "not later than" should be K
substituted for "within" throughout the proposed amendment. The

Advisory Committee accepted the change. Mr. Klee said lines 19

and 31 should refer to a "holder of a claim" rather than a

"creditor." The Advisory Committee agreed. L

Judge Kressel said "a debtor" should be inserted after "not" F
in line 14 on page 3. The Advisory Committee agreed. Mr. Sommer

expressed concern that lines 39 - 41 of the draft appear to take

a substantive position on the interpretation of 11 U.S.C. § 348

as amended by the Bankruptcy Reform Act of 1994. The Advisory

Committee agreed that subsection (C)(i) on page 4 should be L
revised to implement the 1994 amendment to section 348. The

Advisory Committee approved the proposed amendment, as revised.

Rules 8002(c). 7062. In September 1993, the Advisory

Committee voted to amend Rule 8002(c) to clarify that a motion

for an extension of the time to file a notice of appeal must be

"filed" -- rather than "made" -- within the ten-day period. In Li
view of the Ninth Circuit's decision in In re Mouradick, 13 F.3d

326 (9th Cir. 1994), the Advisory7Committee approved additional ,

amendments at its September 1994 meeting designed to give a party

that files a timely extension motion the benefit of an order

granting the motion, regardless of when the extension motion is

granted.

After the approval of the September 1994 amendments, the

Committee asked the Reporter to compile an appropriate list of

orders with respect to which the time to appeal may not be

extended at all. In compiling the list the Reporter considered
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the orders listed in Rule 7062 as exceptions to Civil Rule 62's

ten-day automatic stay of enforcement or execution with respect

to a judgment. As a result, he proposed amending both Rule
L.

8002(c) and Rule 7062.

Judge Kressel suggested transposing the numbers "1325" and

C"1225" in lines 19 and 20 on page 8 and in lines 15 and 16 on

page 10. The Advisory Committee agreed to make the correction.

The Advisory Committee agreed to substitute "change the effect

of" or similar language for "overrule" in the second sentence of

the Committee Note to Rule 8002(c) on page 9. Judge Restani

suggested inserting "the automatic stay under" after "to" in line

2 on page 10. The Advisory Committee agreed. Mr. Sommer

suggested substituting "may" for "must" in line 36 on page 8.

Li The Advisory Committee agreed.

L Mr. Smith asked if the court has the ability to make an

order effective immediately even if the order otherwise would be

L stayed for ten days. The Reporter said he believes the phrase

"unless the court otherwise directs" in Rule 9014 authorizes the

court to waive the application of Rule 7062 in a contested

matter. Mr. Smith said Rule 7062 should give the court explicit

F discretion to except other orders from the ten-day stay, as Civil

Rule 62 does. Mr. Klee said the parties should have an

opportunity to get a stay pending appeal, even if an order is

effective immediately, in order to preserve the constitutional

ri ~ right to consideration by an Article III judge.

Judge Kressel said Civil Rule 62 does not make sense in the

L bankruptcy context, which causes many of the problems with the

bankruptcy rule. Professor Tabb said there should be a separate

F stay rule for contested matters. Mr. Klee said Rule 7062 should

L be published for comment as drafted while the Long Range Planning

Subcommittee considers rationalizing Rules 9014 and 7062.

6
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Mr. Klee moved to approve the proposed amendment to Rule

8002(c) with the changes made during the discussion. The motion

was approved unanimously. Mr. Klee moved to approve the proposed

amendment to Rule 7062 with the addition of a subsection (f) LI

which states "any other order as the court may direct." The

Advisory Committee approved the motion by a 7-4 vote.

Rule 2002. Attorney General Janet Reno proposed an

amendment to Rule 2002(j)(4) in order to provide more effective

notice to the United States. (Copies of her letter were

distributed separately.) The proposed amendment, which is

fashioned after local rules in several districts, was modified

after a series of conversations between Mr. Kohn and the

Reporter. The revised proposal would require that the notice to

the United States attorney identify the agency through which the

debtor became indebted and that the notice to the federal agency

be addressed as the United States attorney directs in a filed

request. Mr. Kohn said bankruptcy notices sent to the United

States attorney often are ignored because there is no practical F
way to identify the agency and that notices sent to a federal

agency often-go to the address where the debtor makes payments. r
Mr. Klee said he is sympathetic to the government's problem C

but that the proposed amendment goes to the heart of the L
bankruptcy process and puts the burden on the debtor to apprise

the creditor of the nature of its claim. He said the debtor L
ought to be required to make a good faith effort to identify the

agency, if it knows the name, but that the debtor should not risk

losing its discharge. Mr. Smith said the emphasis should be on

effective notice, not perceived due process questions. He stated

that the government is a major creditor and millions of dollars

are at stake. Mr. Smith said the proposed amendment is good for C

the debtor because compliance with the proposal is fairly easy

and compliance should avoid challenges to the discharge.
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L Mr. Klee said the Congress wrestled with the issue of

effective notice to creditors in considering the Bankruptcy

L Reform Act of 1994. The lawmakers compromised by requiring the

debtor's Social Security number or taxpayer ID (instead of the

debtor's account number) but excluding challenges to the

discharge. The Reporter stated that the 1994 amendments gave the

government 180 days to file a claim, which should be enough time

L. to get the notice to the right place. Mr. Kohn said it is better

to get the notice on the first day.

Mr. Klee suggested inserting "to the mailing address" after

"addressed" on line 5 on page 5 to avoid any implication that the

United States attorney could require the use of an account

number. The Advisory Committee agreed. A motion to approve the

proposed amendment failed. The Chairman asked Mr. Kohn to

revisit the matter and consider preparing another draft for the

next meeting.

The Chairman suggested that the Department of Justice

consider preparing a national register of addresses to be used

for bankruptcy notices to government agencies. Mr. Kohn said

that would be very difficult because federal agencies' procedures

for handling bankruptcy notices vary from district to district

and agency to agency. Several committee members expressed

sentiment for the development of local federal agency address

registers similar to the ones which have been published as

addendums to some local rules. Mr. Klee suggested requiring the

sender to designate the agency only if known to the sender. The

Advisory Committee discussed whether the sender or the debtor

should be responsible for making sure the right address is used.

Mr. Heltzel said the deputy clerk putting the creditor addresses

7 into the court's computer system should not be required to

recognize that a government agency's address needs to be changed.

E
L Rule 6007(a). The Attorney General also requested in her

L
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letter that Rule 6007(a) be amended to require notice to the

EnvironmentalProtection Agency (EPA) of any proposed abandonment

or disposition of estate property with respect to which there may

be claims or obligations under statutes or regulations.

administered by the EPA. Aftera series of discussions between {
Mr. Kohn andthe Reporter,,the proposal was limited to the

abandonment of nonresidential real property and,the abandonment r
of hazardous substances and hazardous waste and broadened to

include notice to state environmental agencies. F
The Reporter stated that it may be difficult for trustees to

comply with the proposed notice requirement because the

referenced statutory definition of hazardous substances contains

cross-references to a number of other environmental statutes.

Severalcommittee membersquestioned the meaning of the phrase

"to which there is or may be a claim or cleanup obligation under L
any law administered by the United States Environmental

Protection Agency or a state environmental unit" on lines 14 -16

on pages 9 - 10. '

The Reporter said it might be better torequire notice to 4J

the EPA of any abandonment of nonresidential real property.

Judge Restani stated that requiring notice of every abandonment L,
effectively would be no notice at all. Mr. Klee stated that he

favors the current requirement, which is limited to known claims K
or cleanup obligations. The Chairman asked Mr. Kohn to revise

the proposed amendment so that the notice requirement in

subsection (a)(2) is limited to known claims.

Rule 9006(b)(1). In In re Village Green Associates, No. U
AZ-94-1232-ZRH, slip op. (Bankr. 9thCir. August 8, 1994), the

Bankruptcy Appellate Panel of the Ninth, Circuit found several

ambiguities in Rule 9006(b)(1). The Reporter stated that the

issues raised by the decision can be analyzed by considering two F
questions: 1) Should a court have the discretion to act, in the
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absence of a request, to extend a chapter 11 claims bar date or

L another deadline before the time period expires? and 2) Should a

court have the discretion to act sua sponte -- for cause but

Lw without finding excusable neglect -- to extend a chapter 11

claims bar date or another deadline for all parties after the

time period has expired? The Reporter stated that the rule could

be revised to specify that the court has no discretion to extend

the deadline after the time has expired absent a motion and a

showing of excusable neglect, or to specify that the court can

extend the deadline for everyone for cause.

Professor Tabb moved to adopt the second, more liberal

alternative. The motion was amended to require an initial vote

on whether to amend the rule at all. Judge Meyers stated that

Village Green Associates was an unpublished decision. With one
L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

dissent, the Advisory Committee voted against making any changes

in the rule.

Rule 2014. Harvey R. Miller, of the law firm of Weil,

Gotshal & Manges in New York, requested that the Advisory

_ Committee study Rule 2014(a) and consider appropriate amendments

to clarify the duty to disclose. The Reporter stated that, in

response to a resolution adopted by the House of Delegates of the

American Bar Association (ABA), the Advisory Committee considered

Rule 2014 at its meeting in March 1992 and decided not to amend

the rule. The Chairman said he put the matter on the agenda for

L. the purpose of deciding whether to revisit it. The Reporter said

7. he believes there are two issues: 1) Whether the rule can be

L clarified by being more specific and detailed in setting forth

the facts that must be disclosed and 2) The application of the

L rule to large cases in which strict compliance is difficult or

impossible.

Mr. Smith stated that he was responsible for the ABA

resolution and that it was not intended to reduce disclosure. He
L
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said the rule should give bankruptcy attorneys who practice

around the country guidance asito-what types of connections they

should disclose. Mr. Rosen stated that the rule does not address

supplementation, which causes problems in large cases in which

the parties change aIs'the result of claims trading.

Judge Meyers agreed with the comments but expressed concern

that it would'appear that the Advisory Committee is intervening

to give an attorney 'solace. Mr. Rosen'said that the decision in

In re Leslie Fay, No. 93-B-41724(TLB), slip op. (Bankr. SDNY

December 15, 1994), which prompted Mr. Miller's letter, has been

settled and there are nno pending appeals.- Judge Batchelder r

expressed concern that claims trading could be used as'a means of

disqu'alifying competent counsel and said the letter heightened

existing concerns about the rule. The Advisory Committee

unanimously approved a motion to revisit the matter. The

Chairman appointed Mr. Smith to head a Rule 2014 subcommittee.

Mr. Smith may select the other members of the subcommittee.

SUBCOMMITTEES

Local Rules. Ms. Channon distributed her memorandum on the

12 letters commenting on the proposed uniform numbering system C

for local rules. She said the Advisory Committee also received

one oral comment from a former committee member. Ms. Channon

said the comments were generally either favorable or-favorable Li

with qualifications or suggestions for modification. Two persons

were opposed to both the proposed system and the entire idea of K
uniform numbering.

Ms. Channon said the Local Rules Subcommittee had decided

that the subdivisions of the national rules should not be carried C

over into the uniform numbers, that the use of the prescribed t

titles should be mandated for the uniform numbers, and that the n
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uniform numbers should not have the exact same titles as the

national rules. -

Professor Tabb suggesting putting all miscellaneous matters

ii in the 9000 series numbers unless there is an exact match with a

national rule. Mr. Sommer said it is more logical to assign

these rules to related national rules. Mr. Klee said there

L. appears to be little impetus for completely restructuring the

national rules and, therefore, the Advisory Committee should go

forward with uniform numbers based on the current national rules.

L Judge Leavy suggested that a list be published of the

uniform numbers for all local rules, rather than requiring the

districts to reorganize their rules according to the national

L numbers. Mr. Rosen said the problem in implementing the uniform

r- numbers is that one local rule may relate to several national

L rules. Mr. Heltzel said that it would require a tremendous

amount of work for each district to revise its local rules. He

suggested compiling a database of local rules and making it

available in a scannable format.

L Judge Batchelder said the issue is no longer whether to

require uniform local rule numbers but what is the best uniform

number system. She said the question is what is the most

expeditious, most efficient, and least objectionable system.

Judge Meyers suggested that the districts be authorized either to

use the uniform numbers or to add references to the uniform

numbers to their existing rules. Professor Tabb moved to adopt

the proposed uniform numbers set out in the attachment to

Director Mecham's memorandum of November 22, 1994, except that

references to subdivisions of the national rules are to be

i deleted and cross-references are to be included. The motion

carried with one dissenting vote.

Long Range Planning. Judge Stotler led a discussion of the

.7Fi
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report prepared by the Long Range Planning Subcommittee of the

Standing Committee. The committee members agreed that a five-

year term for the chair of an Advisory Committee is desirable in K
order to oversee the lengthy rule-making process and preserve an

institutional memory. There was no agreement on whether [7
committee members should be eligible"for appointment to a third

term or whether the terms should be for two, three or four years. r

At the request of the Advi'sory Committee, the Federal

Judicial Center conducted a survey concerning the scope, format, K
and organization of the bankruptcy rules. A memorandum setting

out the survey questions and a tabulation of the initial K
responses was distributed at the meeting.

Mr. Klee said the survey has not been completed but that

some trends are apparent. He said that, although there is no

ground swell of sentiment for a complete overhaul of the rules,

there is support for improving the rules related to motion

practice and the interaction between the 7000 series rules and

the 9000 series. Ms. Wiggins stated that the survey indicated

there is room for improving a number of rules. Mr. Klee said -

interest was expressed for developing ethical standards for

practicing before the bankruptcy courts. The Reporter stated C

that the Standing Committee's reporter is tackling the issue as

it relates to all federal courts.

Technoloqv. The Chairman assigned Mr. Heltzel, Mr. Xlee,

and Mr. Sommer to the Technology Subcommittee and designated Mr. K
Heltzel as chairman. The Chairman stated that he will ask Judge

James Barta, a former member of the Advisory Committee and the K
former chairman of the subcommittee, to serve as a consultant.

Professor Tabb stated that the American Bankruptcy Journal will K
publish a symposium issue on the bankruptcy rules, including a

section on automation.

L
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Civil Rules Liaison. Judge Restani stated that the Advisory

Committee on Civil Rules met in Philadelphia with a number of

-experts to consider the need for revising Fed. R. Civ. P. 23,

L -Class Actions. She stated that, although the rule does not work

well in mass tort cases, there was little sentiment among the

experts for a major overhaul of the rule. She said the Civil

Committee will continue its exploration of the rule at a seminar

L at New York University in April.

F- Alternative Dispute Resolution. With the help of Ralph

Mabey, a former member of the Advisory Committee, the

subcommittee has conducted a national survey on local Alternative

Dispute Resolution (ADR) programs in the bankruptcy courts.

Professor Tabb promised to distribute copies of an article on the

survey to committee members.

He stated that the ADR Subcommittee will meet at 3 p.m. on

May 24, 1995, to consider drafting an ADR proposal for the

September meeting. The meeting will be held at a hotel in the

vicinity of O'Hare International Airport. Professor Tabb asked

[ that any committee member interested in ADR contact him or

another subcommittee member before the May meeting. Several

committee members expressed their opposition to mandatory

L arbitration or mandatory mediation.

Forms. Mr. Sommer said the Forms Subcommittee has almost

completed its revision of a number of forms and hopes to present

the new, revamped forms at the September meeting. He said the

Forms Subcommittee will meet at 10 a.m. on May 25, 1995, at a

hotel in the vicinity of O'Hare International Airport.

r7n UPCOMING MEETINGS

L
The Chairman announced that the next meeting will be inV Portland, Oregon, on September 7 - 8, 1995. He suggested that
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the winter - spring meeting for 1996 be held in the eastern part 7
of the country. The Reporter suggested March 21 - 22 or March 28

- 29, 1996, as possible meeting dates.- The committee members 7
agreed to inform Ms. Channon oftheir schedule conflicts for L'i

those dates within one week.

Respectfully submitted,

~ I
James R. Wannamaker, III
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