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CRIMINAL RULES COMMITTEE
MEETING

October 13-14, 1997
Monterrey, California

I. PRELIMINARY MATTERS

A. Opening Remarks and Administrative Announcements by the Chair

B. Approval of Minutes of April 1997, Meeting in Washington, D.C.

C. Draft Minutes of Standing Committee Meeting, June 1997.

D. Criminal Rules Agenda Docketing.

II. CRIMINAL RULES UNDER CONSIDERATION

A. Rules Published for Public Comment & Pending Further Review by
Advisory Committee. (Memo):

L1. Rule 6. Grand Jury (Presence of Interpreters; Return of Indictment)

2. Rule I 1. Pleas (Acceptance of Pleas and Agreements, etc).

3. Rule 24(c). Alternate Jurors (Retention During Deliberations).

4. Rule 30. Instructions (Submission of Requests for Instructions).

5. Rule 32.2. Forfeiture Procedures.

6. Rule 54. Application and Exception.

B. Rules Approved by Standing Committee and Pending Before Judicial
Conference (No Memo).

1. Rule 5.1. Preliminary Examination; Production of Witness
Statements.

2. Rule 26.2. Production of Witness Statements, Applicability to Rule
5.1 Proceedings.

3. Rule 31. Verdict; Individual Polling of Jury.



Agenda 2
Criminal Rules Advisory Committee
October 1997

FL
4. Rule 33. New Trial; Time for Filing Motion.

5. Rule 35(b). Correction or Reduction of Sentence; Changed I
Circumstances.

6. Rule 43. Presence of Defendant; Presence at Reduction or
Correction of Sentence.

C. Rule Approved by Supreme Court and Pending Before Congress L
(No Memo)

1. Rule 58, Procedure for Misdemeanors and Other Petty Offenses. L

D. Report of Subcommittee on Victim Allocution Legislation; Possible
Amendments to Rules 11, 32, and 32.1 (Memo).

E. Proposed Amendments to Rules of Criminal Procedure

1. Rule 5(c). Initial Appearance Before the Magistrate Judge.
Proposed Amendment (Memo).

2. Rule 6. The Grand Jury. Legislative Proposal to Reduce Size of
Grand Jury. (Memo) E

3. Rule 11. Pleas. Proposed Amendments re Notice to Defendant of
Relevant Sentencing -Information (Memo).

4. Rule 12.2. Notice of Insanity Defense or Expert Testimony of
Defendant's Mental Condition. Proposed Amendment Re
Ordering Of Mental Examination For Defendant. (Memo).

5. Rule 23. Trial by Jury or by the Court. Discussion re Possible i
Reduction of Size of Jury. (Memo).

6. Rule 24. Trial Jurors. L
a. Discussion re Possible Amendments re Number of

Peremptory Challenges. (Memo). LI
L

LJo
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b. Proposed Amendments re Randomly Selected Petit
and Venire Juries and Deletion of Provision for
Peremptory Challenges. (Memo).

7. Rule 26. Taking of Testimony. Report by Subcommittee re
Taking of Testimony from-Remote Location. (Memo).

8. Rule 32. Sentence and Judgment. Proposal to Provide for
Mental Examination of Defendant. (Memo).

9. Rule 43. Presence of the Defendant. Proposal to Permit
Defendant to be Absent During Arraignment. (Memo)

10. Rules Governing Habeas Corpus Proceedings. (Memo)

a.. Rule 8. Proposed Change.

b. Rule 4. Conflict in Deadlines.

F. Rules and Projects Pending Before Standing Committee and Judicial
Conference

1. Status Report on Legislation Affecting Federal Rules of
Criminal Procedure (No Memo).

2. Status Report on Restyling the Appellate Rules of Procedure. (No
Memo).

3. Status Report on Electronic Filing in the Courts (Memo)

4. Other Oral Reports (No Memo).

IIL DESIGNATION OF TIME AND PLACE OF NEXT MEETING
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ADVISORY COMMITTEE ON CRIMNAL RULES
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Honorable D. Lowell Jensen Area Code 510
United States District Judge 637-3550
United States Courthouse
1301 Clay Street, 4th Floor FAX-510-637-3555

L Oakland, California 94612

Members:

Honorable W. Eugene Davis Area Code 318
United States Circuit Judge 262-6664

L 556 Jefferson Street, Suite 300
Lafayette, Louisiana 70501 FAX-318-262-6685

Honorable Edward E. Carnes Area Code 334
United States Circuit Judge 223-7132
Frank M. Johnson, Jr. Federal Building

and Courthouse FAX-334-223-7676
15 Lee Street

L Montgomery, Alabama 36104

Honorable George M. Marovich Area Code 312
United States District Judge 435-5590
United States District Court
219 South Dearborn Street FAX-312-435-7578
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Honorable David D. Dowd, Jr. Area Code 330
United States District Judge 375-5834
United States District Court
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L 2 South Main Street
Akron, Ohio 44308

Honorable D. Brooks Smith Area Code 814

United States District Judge 533-4514r C United States District Court
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September 16, 1997
Doc. No. 1651
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MINUTES [DRAFT]
of

THE ADVISORY COMMITTEE
on

_lll~' FEDERAL RULES OF CRIMINAL PROCEDURE

April 7, 1997
Washington, D.C

The Advisory Committee on the Federal Rules of Criminal Procedure met at the
Thurgood Marshall Federal Judiciary Building in Washington, D.C. on April 7, 1997.
These minutes reflect the actions taken at that meeting.

I. CALL TO ORDER & ANNOUNCEMENTS

Judge Jensen, Chair of the Committee, called the meeting to order at 8:30 a.m. on
Monday, April 7, 1997. The following persons were present for all or a part of the
Committee's meeting:

Hon. D. Lowell Jensen, Chair
Hon. W. Eugene Davis
Hon. Edward E. Carnes
Hon. George M. Marovich
Hon. David D. Dowd, Jr.
Hon. D. Brooks Smith
Hon. B. Waugh Crigler
Prof Kate Stith
Mr. Darryl W. Jackson, Esq.

7 Mr. Robert C. Josefsberg, Esq.
Mr. Henry A. Martin, Esq.
Mr. Roger Pauley, Jr., designate of the Asst. Attorney General for the Criminal

FIJI Division
Professor David A. Schlueter, Reporter

Also present at the meeting were: Hon. Alicemarie Stotler, Chair of the Standing
Committee on Rules of Practice and Procedure; Hon William R. Wilson, Jr., a member of
the Standing Committee and a liaison to the Criminal Rules Committee; Professor Daniel
R. Coquillette, Reporter to the Standing Committee; Mr. Peter McCabe and Mr. John
Rabiej from the Administrative Office of the United States Courts; Mr. Jim Eaglin from
the Federal Judicial Center, Mr. Joseph Spaniol, Consultant to the Standing Committee,
and Ms. Mary Harkenrider from the Department of Justice.



April 1997 Minutes 2
Advisory Committee on Criminal Rules

The attendees were welcomed by the chair, Judge Jensen, who indicated that the
press of court business had prevented Chief Justice Daniel Wathen from attending the
Committee's meeting.

IL APPROVAL OF MINUTES OF APRIL 1996 MEETING

Judge Marovich moved that the Minutes of the Committee's October 1996
meeting be approved. Following a second by Judge Smith, the motion carried by a
unanimous vote.

HI. RULES APPROVED BY THE STANDING COMMITTEE AND
FORWARDED TO THE JUDICIAL CONFERENCE

The Reporter informed the Committee that at its January 1997 meeting, the
Standing Committee had approved minor, technical amendments to Rule 58 which L
conformed the rule to the Federal Courts Improvement Act. That legislation had amended
18 U.S.C. § 3401(b) and (g) and 28 U.S.C. § 636(a). Those amendments removed the F
requirement that the defendant consent to trial before a magistrate judge in those cases L
where the defendant is charged with a petty offense, a class C misdemeanor, or an
infraction. The amendments now also permit a defendant to consent to trial before a
magistrate judge in all other cases either orally on the record or in writing. Given the fact
that the amendments simply conformed Rule 58 to the new legislation, the Standing
Committee approved the changes without requiring a public comment period. Mr. Rabiej
indicated that the Judicial Conference had approved the changes to Rule 58 at its Spring
meeting, and that they were currently pending before the Supreme Court.

IV. RULES PUBLISHED FOR PUBLIC COMMENT AND PENDING
FURTHER REVIEW BY THE ADVISORY COMMITTEE L

The Reporter informed the Committee that to date, 20 written comments had been
received on the Committee's proposed changes to the following rules: Rule 5.1 K
(Preliminary Examination; Production of Witness Statements); Rule 26.2 (Production of
Witness Statements; Applicability to Rule 5.1 Proceedings); Rule 31 (Verdict; Individual
Polling of Jurors); Rule 33 (New Trial; Time for Filing Motion); Rule 35(b) (Correction or l
Reduction of Sentence; Changed Circumstances); and Rule 43 (Presence, of Defendant;
Presence at Reduction or Correction of Sentence). In addition, he indicated that the Style
Subcommittee of the Standing Committee had reviewed the proposed changes and had L
submitted its suggested style changes to the Committee for its consideration.

A. Rule 5.1. Preliminary Examination Li
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The Reporter informed the Committee that 12 written comments had been
received on the proposed amendment to Rule 5.1, which would extend the Rule 26
requirement to produce statements at preliminary examinations. Only one of the
commentators opposed the adoption of the amendment. He also indicated that the Style
Subcommittee of the Standing Committee had proposed several changes to the rule but
that as it was published for comment, the Rule mirrored almost identical language in Rules
32.1, 32, and 46. He noted that using different language in Rule 5.1 might cause
confusion in applying the other rules. Following discussion concerning the pending
restyling of all of the Criminal Rules, Judge Carnes moved that the proposed amendment
be forwarded to the Standing Committee as published for comment. Professor Stith
seconded the motion, which carried by a unanimous vote.

B. Rule 26.2. Production of Witness Statements

L The Reporter informed the Committee that as of the date of the meeting, 12
written comments had been received on the proposed amendment to Rule 26.2(g) which
would extend the production-of-statements requirement to preliminary examinations

L. conducted under Rule 5.1, supra. The Style Subcommittee's suggested changes were
discussed by the Committee, which was inclined to save the proposed changes until all of
the Criminal Rules were restyled. Professor Stith moved that the proposed amendment be
forwarded to the Standing Committee as published. Judge Carnes seconded the motion
which carried by a unanimous vote.

C. Rule 31(d). Polling of Jury

L S Following a brief report from the Reporter on the written comments submitted on
the proposed amendment, which would require that whenever a polling of the jurors was
conducted, that each juror be polled individually. Following brief discussion of the
proposed style changes, Professor Stith proposed that the proposed amendment be
forwarded with those changes; Judge Davis seconded the motion. During the ensuing
discussion on the motion, Judge Carnes noted that the suggestion from one of the
commentators concerning the timing of the polling had merit and that perhaps the rule
should be amended to reflect that polling must take place before the verdict is recorded.
That in turn led to additional discussion about whether under the proposed amendment the
judge had any discretion whether to conduct an individual polling. A consensus emerged
that the intent of the proposed amendment was to require individual polling when a polling
is requested or ordered by the court. Thereafter, Judge Smith moved to amend the
motion to read that the rule be amended to reflect that the jury must be polled before it is
discharged. That motion was seconded by Mr. Josefsberg and carried by a unanimous
vote. The main motion to forward the proposed amendment to the Standing Committee,
as amended and restyled, also carried by a unanimous vote.

L
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D. Rule 33. New Trial

The Committee was informed that of the twelve comments received, ten were
opposed to the proposed change to Rule 33. The Reporter summarized the comments
received and indicated that those in opposition to the proposed amendment argued that
there is no real need for the amendment and that the amendment would in "effect reduce
the amount of time for filing a motion for new trial. Following brief discussion concerning
the suggested style changes, Judge Dowd moved that the proposed amendment to Rule 33
be changed to reflect that motions for a newtrial on grounds of newly discovered
evidence must be filed within three year's,rather than two years, as the rule currently
provides. Mr. Martin seconded the motion which carried by a unanimous vote.
Thereafter, Judge Dowd moved that the proposed rule, with the style changes, be
forwarded to the Standing Committee. Mr. Martin seconded the motion which also carried
by a unanimous vote.

E. Rule 35(b). Reduction of Sentence

The Reporter indicated that the Committee had received eight written comments
on the proposed amendment to Rule 35(b) which would permit the judge to consider both
pre-sentence and post sentence assistance in determining whether a defendant had
provided substantial assistance to the'government. All eight comments favored the
proposed amendment. Following brief discussion about the proposed restyling changes to
the rule, Judge Davis moved that the amendment, as restyled, be forwarded to the C

Standing Committee. Judge Dowd seconded the motion, which carried by a unanimous
vote.

F. Rule 43(c). Presence of Defendant Not Required

The Reporter informed the Committee that of the nine written comments received
on the proposed amendment to Rule 43, seven commentators were opposed to the
amendment, which would clarify the issue of when the defendant's presence is required at
various post-sentencing proceedings. Following brief comments by Mr. Pauley who
explained the rationale of the rule, Mr. Martin expressed deep concerns about the
amendment. He noted that Rule 35(b) is the only real hope of sentence reduction and that
the defendant should be present at that proceeding, especially where a different judge is
involved. He recognized the problem and costs of transporting prisoners to court and
noted that even where the judge has discretion as to do so, he or she may not require the L
defendant's presence. Following brief discussionson the proposed style changes, during
which the Reporter indicated that the rule as it now appears had been restyled during a 0
Standing Committee just several years earlier, Judge Crigler moved that the proposed L,
amendment be forwarded as published. Judge, Dowd seconded the motion, which carried
by a vote of 7 to 3.
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V. CRIMINAL RULES CURRENTLY UNDER CONSIDERATION
BY ADVISORY COMMITTEE

A. Rule 5(c). Proposed Change Re Authority of Magistrate Judge to
Grant

a Continuance

The Reporter indicated that the Committee had received a letter from Magistrate
Judge Ervin Swearingen who recommended, on behalf of the Federal Magistrate Judges
Association (FMJA), that Rule 5(c) be amended to permit a magistrate judge to grant a
continuance for a preliminary examination even in those cases where the defendant does
not consent. The current rule, which conforms to 18 U.S.C. § 3060(c), indicates that only

7 a district judge may grant such continuances when the defendant does not consent.

The Committee's discussion of the proposed change recognized that the unless
there was a change to the underlying statute the rule could not be changed. Judge Jensen
suggested, however, that the Committee could discuss the merits of the proposal and that
if it believed that the amendment had merit to forward it to the Standing Committee. Mr.
Josefsberg moved and Judge Crigler seconded, a motion to forward the proposed
amendment the Standing Committee with the recommendation to seek a legislative change
to § 3060(c). The motion carried by a unanimous vote.

,* B. Rule 6. The Grand Jury

The Reporter indicated that the Department of Justice had proposed two
amendments to Rule 6. The first related to Rule 6(d) concerning the ability of interpreters
to be present during deliberations to assist a deafjuror. And the second related to who
may return the indictment.

1. Rule 6(d). Who May be Present

The Reporter informed the Committee that Mr. John C. Keeney, Acting Assistant
Attorney General had written to Judge Jensen suggesting a change to Rule 6(c) which
would permit interpreters to accompany a deaf grand jury member into the deliberations.
Judge Dowd raised the question whether the proposed amendment was necessary; he

I, questioned whether there is now a problem with deaf persons serving on grand juries. Mr.
Pauley responded that there is some concern in the Department that clerks may be
eliminating deaf persons from those eligible to serve on grand juries. Judge Crigler
observed that the same rationale might extend to any other jury members needing
assistance during deliberations; Professor Stith noted the amendment might be a first step
onto the slippery slope. Judge Jensen observed that the amendment would potentially open
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the door to grand jury deliberations. Judge Carnes indicated support for the amendment, V
noting that deaf persons are generally excluded from the judicial process. He then moved Li
that the words "when necessary" be changed to read "when needed," andthat the
amendment be forwarded to the Standing Committee for publication and public comment.
Mr. Martin seconded the motion, which carried by a unanimous vote. It was suggested
that the Advisory Committee Note should reflect the importance of insuring that any
interpreters accompanying a deaf person into the deliberation room be reminded of the
paramount need for maintaining the secrecy of the jury's discussions.

r
2. Rule 6(f). Finding and Return of Indictment

The Reporter indicated that Mr. Keeny's letter to Judge Jensen also included a L
recommendation that Rule 6(f) be amended to avoid the problem of bringing the entire
grand jury to' courtto return an indictment. Following a brief discussion about proposed
style changes to the amendment, which in the view of some members of the committee
would have made substantive changes, Judge Dowd moved that proposed amendment be
forwarded to the Standing Committee. Professor Stith, seconded the motion which carried fl
by a unanimous vote. L

C. Rule 11. Pleas.

The Reporter indicated that several interrelated matters affecting guilty pleas and
the sentencing guidelines were on the agenda for the meeting as continuation of L
discussions at the Committee's October 1996 meeting in Oregon.

1. Rule 11(c)(6); Advice to Defendant Regarding Waiver of Right L
to Appeal,

The Reporter stated that at its October 1996 meeting the Committee had approved L
an amendment to Rule 1 1(c) which would require the court to discuss with the defendant
any terms or provisions in a plea agreement which would waive the right to appeal or F
collateral attack the sentence. Judge Dowd moved that the proposed amendment be
forwarded to the Standing Committee for publication and comment; Judge Davis
seconded the motion which carried by a vote of 11 to 1.

3. Rule 1 1(e)(1)(B), (C). Rejection of Plea Agreement.

The Committee engaged in a lengthy discussion concerning several issues arising
from the interplay of the sentencing guidelines, plea bargaining and the court's role in
accepting or rejecting any resulting plea and plea agreement. Speaking for the L
Subcommittee which had been charged with addressing those issues, Judge Marovich
provided a general background discussion of the issues and indicated that the

Li
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r"111 subcommittee had addressed three primary areas. First, with regard to the ability of the
court to accept a plea agreement which is outside the sentencing guidelines; although at
least one court has held that the parties are free to reach a sentence agreement which is
outside the guidelines, Judge Marovich indicated that for now the subcommittee believed
it better not to amend the rule to address that issue. Second, he addressed the issues raised
by the decisions in United States v. Harris, 70 F.3d 1001 (8th Cir. 1995) and United
States v. Hyde, 82 F.3d 319 (,9th Cir. 1996). The Committee, he noted had already
addressed the Harris decision by considering changes to Rule 1 I(e)(1)(B) and (C) to
make it clear that an plea agreement under Rule 1 1(e)(1)(B) is not binding while a
(e)(1)(C) agreement is binding. With regard to the Hyde, he indicated that regardless of
what the Supreme Court decides in Hyde, the Court will probably not address the issue of
what a defendant is to do if he or she discovers that they have not received the sentence
they thought they had agreed to. Finally, Judge Marovich indicated that the
Subcommittee had considered the question of providing notice to the defendant and that
Professor Stith had provided some suggestions.

Professor Stith noted that she generally agreed with Judge Marovich's assessment
of the current problems involving the sentencing guidelines and plea bargaining. She noted

L., that a real problem exists with regard to providing sufficient notice to the defendant of
what sentencing factors might be considered by the court. She noted that after talking with
a number of prosecutors that there were two possible avenues. First, a rule could be
devised which would permit a defendant to withdraw a plea of guilty if non-noticed
sentencing factors were considered by the court in sentencing. Or, she said, a rule could be
drafted to indicate that a judge could not make any use of non-'noticed sentencing factors.
f

Mr. Martin noted that he generally agreed with Judge Marovich's description of
the problems but added that it would be beneficial if the Committee could devise solutions
to the problems of providing fair notice regarding the role of various sentencing factors.

i Mr. Pauley indicated that the Department of Justice was also concerned about
fairness and that under § 3553(b) the courts are required to impose sentences which
comply with the Sentencing Guidelines. Regarding the issue of notice to the defendant of
what sentencing factors might come into play, he noted that under the old laws, the
defendant generally had no idea what sentence might be imposed. Under the Sentencing
Guidelines, the defendant now at least has some idea of what will happen at sentencing. In
his view, it is not the responsibility of the prosecutor to inform the defendant of what
sentencing factors night be binding on the court.

Judge Jensen provided a brief overview of the possible amendments to Rule 11 and
that the Sentencing Commission had sent a letter which suggested some minor changes in
the Committee's proposed language in Rule 1 1 (e)(1)(B) and (C). The Committee agreed
with the suggested changes; Judge Dowd moved that the proposed changes to Rule 11 (e)
be approved and forwarded to the Standing Committee. Judge Marovich seconded the
motion which carried by a unanimous vote.

L.

I 1,11
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During a brief discussion of the Hyde case pending before the Supreme Court--in C

which the Ninth Circuit had held that a plea of guilty was not finally accepted until the plea
agreement was also accepted--a consensus emerged that any possible amendments to Rule
11 to address that problem should wait until the Supreme Court had decided the case.

The Reporter indicated that Mr. Pauleyihad suggested'a change in Rule I l(a)(1)
which would change the term "defendant corporation" to "defendant organization as
defined in 18 U.S.C. ,§ 18." Judge Carnes moved proposed amendment to Rule 11(a) be, A,
approved and forwarded to the Standing Committee. Judge Dowd seconded the motion,
which carried by a unanimous vote.e

Judge Jensen thanked the Subcommittee's for its work, which he believed had
been very helpful to the Committee, and asked them to, continue their study of Rule 11
issues.

D. Rule 24(c). Retention of Alternate Jurors During Deliberations

The Reporter indicated that as a result of the Committee's action at its October
1996 meeting, he had drafted proposed changes to Rule 24(c) which would permit the
court to retain alternate jurors--who do not replace jurors--during the deliberations. The Li
suggested changes, he noted, had resulted from United States v. Houlihan, 92 F.3d 1271
(1st Cir. 1996) where the First Circuit concluded that the trial judge committed harmless
error in not discharging the alternate jurors. Mr. Pauley suggested that the Committee
Note recognize more clearly the potential tension that may, exist between Rule 23(b),
which permitsra verdict of less than 12'jurors, and the proposed change, which would
permit the judge to substitute, a juror who could not continue to serve during the
deliberations. He suggested that in that case the preferred method would be to continue
with only, 11 jurors. It was also suggested that the Committee Note reflect that it is
assumed that courts will instruct the alternates not to discuss' the case amongst themselves -
and that it might be helpful to explain in the Note what the term "retaid'7 means in the
Rule. Finally, the Comnmittee discussed the proposed style changes from the Style
Subcommittee of the, Standing Committee.

Judge Carnes moved that the proposed amendment to Rule 24(c), as restyled, be
approved and forwarded to the Standing Committee. Judge Smith seconded the motion
which carried by a unanimous vote. V

LJ

D. Rule 26. Taking of Testimony -

The Reporter informed the Committee that he had drafted a proposed amendment
to Rule 26 to reflect the Committee's action at the October 1996 meeting, which would '

Li



April 1997 Minutes 9
Advisory Committee on Criminal Rules

,
conform that rule to Civil Rule 43. The latter rule permits the taking of testimony through
means other than simply oral testimony in court, e.g., through the use of sign language and
transmission of.testimony from outside the courtroom. Judge Dowd moved that the
proposed amendment to Rule 26 be forwarded to the Standing Committee, Mr. Josefsberg
seconded the motion, which carried by a unanimous vote. Several Committee members,
however, noted that as drafted, the proposed amendment to Rule 23 only covered the
issue of "oral" testimony in the courtroom and the important issue of transmission of

L' testimony into the courtroom. The proposed amendment was thereafter withdrawn from
the list of those being forwarded to the Standing Committee with the understanding that
the issue would be on the Committee's agenda for the Fall 1997 meeting. Judge Jensen
indicated that he would appoint a subcommittee to study the question in preparation for
that meeting.

E. Rule 30. Instructions

The Reporter informed the Committee that Judge Stotler had suggested a possible
change to Rule 30 concerning the timing of submitting requested instructions. She had
noted that a number of courts are inclined to require, or permit, counsel to file their
requests pretrial and although the Committee had earlier rejected a proposed change

2 . which would have provided a uniform rule requiring early filing, she recommended that
the rule be changed to permit courts to require early filing of requests. The Committee
briefly discussed the Reporter's draft changes and the Style Subcommittee's suggested

2 changes. Ultimately, Judge Dowd moved that the amendment be forwarded, as restyled, to
the Standing Committee for publication and comment. Judge Smith seconded the motion
which carried by a unanimous vote.

F. Rule 32.2. Forfeiture Procedures

The Reporter provided a brief review of the Committee's previous consideration
of the Department of Justice's proposed new rule on forfeiture procedures--Rule 32.2--

L which would replace several existing rule provisions and provide a more detailed guide on
forfeitures. He noted that as a result of the Committee's discussion at its October 1996
meeting the Department had redrafted the rule and that the Style Subcommittee had

L recommended a number of changes to the draft.

Mr. Pauley briefly explained the redrafted rule and noted that the Department was
satisfied that the new rule would not violate the Seventh Amendment rights of any third
persons whose property might be forfeited. He also noted that under the proposed rule the
jury would not have a role in decisions regarding forfeiture, just as the jury is currently not
involved in other sentencing issues. Drawing the Committee's attention to subdivision (b)
of the new rule, he noted that the Department had presented alternative provisions dealing
with the situation if no third party filed a petition claiming an interest in the property to be

L
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forfeited. The first alternative, he explained, would provide that if no third party petition
was filed that it would be presumed to be the property of the defendant(s) and would be L

forfeited in its entirety. The second alternative would provide that if no third party files a
petition, the property may be forfeited 'in, it entirety only if the court finds that the
defendant had possessory or legal interest in the property. Following brief discussion,
Judge Carnes moved that the Committee adopt the second alternative. Judge Crigler
seconded the motion, which carried by a majority vote. i

Mr. Pauley and Mr. Stefan Cassella, also of the Department of Justice, addressed
the proposed style changes section by lsection noting that some of the proposed changes L
would make substantive changes ingthe rule. During that discussion, a number of minor
changes were made to the draft rule.

A number of the Committee's members observed that the proposed new rule
would dramatically change the procedures for dealing with forfeitures in criminal trials but
believed that the rule should be forwarded for publication. Ultimately, Judge Marovich
moved that the rule as modified and restyled be forwarded to the Standing Committee.
Judge Davis seconded the motion which carried by a unanimous vote.

G. Rule 54(a). Application of Criminal Rules
LiY

The Reporter informed the Committee that Mr. Pauley had recommended that
Rule 54(a) be amended to delete the reference in the rule to the District Court in the Canal
Zone, which no longer exists. Following brief discussion about whether the references to L
the Courts of Appeals and the Supreme Court should be deleted (which was ultimately
rejected), Judge Davis moved that the amendment be forwarded to the Standing
Committee. Judge Crigler seconded the motion which carried by a unanimous vote.

VI. ORAL REPORTS; MISCELLANEOUS L
A. Status Report on Crime Control Act

Mr. Rabiej informed the Committee that a proposal in the Crime Control Act
would provide for six-person juries in criminal trials. A number of members were of the
view that any changes to the size of juries should be first addressed under the provisions of
the Rules Enabling Act and that the matter should be added to the Committee's Fall 1997
meeting. There was also discussion concerning changing the number of peremptory L
challenges available to the prosecution and the defense. Ultimately, Judge Dowd moved
that those two issues be added to the Fall 1996 agenda. Mr. Josefsberg seconded the
motion which carried by a unanimous vote. Li
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There was also some brief discussion about legislative proposals which would
reduce the size of grand juries. That item will also be added to the October 1997 agenda.

B. Status Report of Proposed Changes to the Rules of Evidence

Judge Dowd, as the Committee's liaison to the Evidence Committee, reported that
the Committee was considering a number of possible changes to the Rules of Evidence
and that he would keep the Committee apprised of further developments.

VIIM DESIGNATION OF TIME AND PLACE OF NEXT MEETING

The Committee decided to hold its next meeting in Monterey, California on
October 13 and 14, 1997.

Respectfully submitted

David A. Schlueter
Professor of Law
Reporter
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COMMITTlEE ON RULES OF PRACTICE AND PROCEDURE
Draft Minutes of the Meeting of June 19-20, 1997

Washington, D.C.

The mid-year meeting of the Judicial Conference Committee on Rules of Practice and
Procedure was held in Washington, D.C. on Thursday and Friday, June 19-20, 1997. The
following members were present:

Judge Alicemarie H. Stotler, Chair
Judge Frank W. Bullock, Jr.
Judge Frank H. Easterbrook
Professor Geoffrey C. Hazard, Jr.
Judge Phyllis A. Kravitch
Gene W. Lafitte, Esquire
Judge James A. Parker
Alan W. Perry, Esquire
Sol Schreiber, Esquire
Judge Morey L. Sear
Chief Justice E. Norman Veasey
Acting Deputy Attorney General Seth P. Waxman
Judge William R. Wilson

Alan C. Sundberg, Esquire was unable to be present Mr. Waxman was able to attend the
meeting only on June 19. Ian H. Gershengorn, Esquire and Roger A. Pauley, Esquire represented
the Department of Justice on June 20.

Supporting the committee were: Professor Daniel R. Coquillette, reporter to the
committee; Peter G. McCabe, secretary to the committee; John K. Rabiej, chief of the Rules
Committee Support Office of the Administrative Office of the United States Courts: Mark D.
Shapiro, senior attorney in that office: and Patricia S. Channon, senior attorney in the Bankruptcy
Judges Division of the Administrative Office.

Representing the advisory committees at the meeting were:

Advisory Committee on Appellate Rules -
Judge James K Logan, Chair
Professor Carol Ann Mooney, Reporter

Advisory Committee on Bankruptcy Rules -
Judge Adrian G. Duplantier, Chair
Professor Alan N. Resnick, Reporter

Advisory Committee on Civil Rules
Judge Paul V. Niemeyer, Chair
Professor Edward H. Cooper, Reporter
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Advisory Committee on Criminal Rules
Judge D. Lowell Jensen, Chair
Professor David A. Schlueter, Reporter

Advisory Committee on Evidence Rules
Professor Daniel J. Capra, Reporter

Also participating in the meeting were: Joseph F. Spaniol, Jr. and Bryan A. Garner, 77
consultants to the committee; Mary P. Squiers, project director of the local rules project, and Li
James B. Eaglin, acting director of the Research Division of the Federal Judicial Center.

INTRODUCTORY REMARKS

Judge Stotler reported that the Judicial Conference had submitted its final report to the
Congress on the Civil Justice Reform Act. She stated that the committee at its January 1997
meeting had been presented with a proposed draft of the Conference's report, prepared by a
subcommittee of the Court Administration and Case Management Committee (CACM). -The
members had expressed a number of serious concerns with the document, which were later
conveyed informally to the Administrative Office and CACM. As a result, the final Judicial
Conference report was adjusted in several respects. Judge Stotler pointed out that the report
included a number of specific recommendations concerning the Federal Rules of Civil Procedure.

Judge Stotler reported that the Judicial Conference at its March 1997 session had
approved the committee's recommended changes in the civil and criminal rules to conform them
to recent statutory amendments to the Federal Magistrates Act. The changes had been sent to the Li
Supreme Court for action on an expedited basis.

-~~ ~ ~~~ ~ ~ ~ ~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ ,If' ' -

APPROVAL OF THE MINUTES OF THE LAST MEETING

The committee voted without objection to approve the minutes of the last meeting,
held on January 9-10,1997.'

REPORT OF THE ADMINISTRATIVE OFFICE

Mr. Rabiej presented the report of the Administrative Office (AO), which consisted of:
(1) a description of recent legislative activity; and (2) an update on various administrative steps
that had been taken to enhance support services to the rules committees. (Agenda Item 3)

He reported that many bills had been introduced in the Congress that would amend the
federal rules directly or have a substantial impact on them. He described several of the bills, L
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covering such diverse matters as grand jury size, scientific evidence, composition of the rules
committees, offers of judgment, protective orders, cameras in the courtroom, forfeiture
proceedings, and interlocutory appeals of class certification decisions.

Judge Stotler pointed out that Mr. Rabiej and the rules office had prepared written
responses to the Congress setting forth the Judiciary's positions on these various legislative
initiatives. She emphasized that the AO had prepared the responses in close coordination with
the chairs and reporters of the Standing Committee and advisory committees. All the letters had
been carefully written and approved, and the judiciary's positions had been formulated under
very tight deadlines.

One of the members suggested that it might be productive for individual members of the
F rules committees to contact their congressional representatives on some of the legislative

proposals. Judge Stotler responded that she would be pleased to take advantage of the services of
the members.

REPORT OF THE FEDERAL JUDICIAL CENTER

Mr. Eaglin presented an update on the Federal Judicial Center's recent publications,
educational programs, and research projects. (Agenda Item 4) Among other things, he reported
that the Center was in the process of updating the manual on scientific evidence and hoped to
have a new edition ready by the middle of 1998. He also pointed out that the Center was in the
process of conducting a detailed survey of 2,000 attorneys to elicit their experiences with
discovery practices in the federal courts. The results would be presented to the Advisory
Committee on Civil Rules at the committee's September 1997 meeting.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Logan presented the report of the advisory committee, as set forth in his
memorandum and attachments of May 27, 1997, and his memorandum of June 10, 1997

7 (Agenda Item 8).

He reported that the advisory committee had completed its style revision project to clarify
and improve the language of the entire body of Federal Rules of Appellate Procedure. It now

L sought Judicial Conference approval of a package of proposed style and format revisions
embracing all 48 appellate rules and Form 4. The comprehensive package had been developed

i by the committee in accordance with the Guidelines for Drafting and Editing Court Rules and
with the assistance of the Standing Committee's Style Subcommittee and its style consultant,

felt Bryan A. Garner.
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Judge Logan stated that the public comments received in response to the package had not
been very numerous, but they were very favorable to the revisions. He noted that judges and
legal writing teachers had expressed great praise for the results of the project, and many judges
had also commented orally that the revised rules were outstanding. Only one negative comment
had been received during the publication period.

Rules With Substantive Changes

FED. R APP. P, 5 and 5.1

Judge Logan reported that the Standing Committee had tentatively approved proposed
consolidation of Rule 5 and Rule 5.1 and revisions to Form 4 at its June 1996 rneeting, after the
package of rules revisions had been published. Accordingly, these additional changes were
published separately in August 1996.

Judge Logan pointed out that Rule 5 governs interlocutory appeals under 28 U.S.C.
§ 1292(b), while Rule 5.1 governs discretionary appeals from decisions of magistrate judges
under authority of 28 U.S.C. § 636(c). The advisory committee had not contemplated making
substantive changes in either of these two rules. But when the Advisory Committee on Civil
Rules proposed publication of a new Civil Rule 23(f), authorizing discretionary appeals of class
certification decisions, the appellate committee concluded that a conforming change needed to be
made in the appellate rules. It decided that the best way to amend the rules was to consolidate
rules 5 and 5.1 into a single, generic Rule 5 that would govern all present, and all future,
categories of discretionary appeals. In late 1996, the Congress enacted the Federal Courts
Improvements Act of 1996, which eliminated appeals from magistrate judges to district judges in
§ 636(c) cases and made Rule 5.1 obsolete.

Judge Logan said that following publication the advisory committee added language to
paragraph (a)(3) to specify that the district court may amend its order to permit an appeal "either
on its own or in response to a party's motion." It also added the term "oral argument" to the
caption of subdivision (b), made other language changes, and included a reference in the
committee note to the Federal Court Improvements Act of 1996.

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference.

FED. R. APP .P. 22

Judge Logan reported that the Anti-Terrorism and Effective Death Penalty Act of 1996
had amended Rule 22 directly. It also created two statutory inconsistencies. First, it extended
the statutory habeas corpus requirements, including the requirement of a certificate of
appealability, to proceedings under 28 U.S.C. § 2255. Accordingly, the caption to Rule 22, as
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enacted by the statute, was amended to refer to 28 U.S.C. § 2255 proceedings. But the text of the
rule made no reference to 28 U.S.C. § 2255. Second, the statute created an inconsistency
between 28 U.S.C. § 2253, which provides that a certificate of appealability may be issued by "a
circuit justice or judge," and Rule 22(b), which provides that the certificate may be issued by "a
district or circuit judge." It was therefore unclear whether the statute authorizes a districtjudge
to issue a certificate of appealability.

Judge Logan said that, he had made telephone calls and had sent letters to the Congress
when thel legislation was pending, pointing to these drafting problems and offering assistance in
correcting them. The Congress, however, had not shown interest in correcting the
inconsistencies. Following enactment of the statute, additional attempts had been made to
ascertain how the Congress would like to have the ambiguities resolved. Again, no direction was
received, other than a suggestion that the problem should be resolved by the courts. Through
case law development, three circuits have construed the reference in 28 U.S.C. § 2253 to a
"circuit justice or judge" to include a district judge. The advisory committee followed that case
law in revising the rule.

Judge Logan stated that the advisory committee had worked from the text of Rule 22, as
enacted by the Congress, and had made several style improvements in it. It also recommended
three substantive changes in subdivision (b) to eliminate the statutory inconsistencies.

1. The rule would be made explicitly applicable to 28 U.S.C. § 2255 proceedings.

2. The rule would allow a certificate of appealability to be issued by "a circuit justice
or a circuit or district judge."

3. Since the rule would now govern 28 U.S.C. § 2255 proceedings, the waiver of the
need for a certificate of appealability would apply not only when a state or its
representative appeals, but also when the United States or its-representative
appeals.

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference.

FED. R. App. P. 26.1

Judge Logan said that Rule 26.1, governing corporate disclosure statements, had been
amended only slightly after publication. The advisory committee, for example, substituted the
Arabic number "3" for the word "three." The proposal had been coordinated with the Committee
on Codes of Conduct
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The committee voted without objection to approve the proposed amendments and ,
send them to the Judicial Conference.

FED. R. APP. P. 27 2

Judge Logan stated that after publication the advisory committee had made a substantive
change in Rule 27, dealing with motion practice. In paragraph (a)(3)(A), the committee provided l.
that "[al motion authorized by rules 8, 9, 18, or 41 may be granted before the 10-day period runs
only if the court gives reasonable notice to the parties that it intends to act sooner." The
committee was of the view that if a court acts on these motions, it should so notify the parties.

The committee voted without objection to approve the proposed amendments and,
send them to the Judicial Conference.

FED. R. APP. P. 28

Judge Logan stated that the advisory committee had made no changes in the rule, dealing
with briefs, after publication.

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference. Lu

FED. R APP. P. 29 V
Judge Logan reported that the only significant change made in Rule 29 (brief of an

amicus curiae) following publication was to add the requirement that an amicus brief must
include the source of authority for filing the brief.

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference.

FED. R. APP. P. 32

Judge Logan said that following publication the advisory committee had made a few
changes in Rule 32, governing the form of briefs.

The committee decided to retain 14-point typeface as the minimum national standard for
briefs that are proportionally spaced. It had received many comments from appellate judges that
the rule should require the largest typeface possible. But it then ameliorated the rule by giving
individual courts the option of accepting briefs with smaller type fonts.
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One of the members pointed out that the object of the advisory committee was to have a
rule that governed all courts, making it clear that a brief meeting national standards must be
accepted in every court of appeals. There was, however, substantial disagreement as to what the
specific national standards should be. The compromise selected by the advisory committee was
to set forth the minimum standard of 14-point typeface-meeting the needs of judges who want
large type-but allowing individual courts to permit the filing of briefs with smaller type if they
so chose.

Judge Logan pointed out that the advisory committee had eliminated the typeface
distinction between text and footnotes and the specific limitation on the use of boldface. HeL added that the rule as published had included a limit of 90,000 characters for a brief. The
advisory committee discovered, however, that some word processing programs counted spaces as
characters, while others did not. Accordingly, the committee eliminated character count in favor
of a limit of 14,000 words or 1,300 monofaced lines of text. He pointed out that a 50-page brief

: would include about 14,000 words.

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference.

FED. R. APP. P. 35

Judge Logan reported that the advisory committee had made post-publication changes in
subdivision (f), dealing with a court's vote to hear a case en banc. He explained that the advisory
committee had considered adopting a uniform national rule on voting, but the chiefjudges of the
courts of appeals expressed opposition. There are different local rules in the courts of appeals on
such issues as quorum requirements and whether senior judges may vote. The advisory
committee decided, accordingly, to let the individual courts of appeals handle their own voting
procedures.

h8\ Judge Stotler expressed concern about the special committee note to the rule. It would
"urge" the Supreme Court to delete the last sentence of the Court's Rule 13.3 (which provides
that a suggestion made to a court of appeals for a rehearing en banc is not a petition for rehearing
within the meaning of that rule unless so treated by the court of appeals). She said that the note
was designed to help practitioners avoid a trap in the rules, but suggested that it might be phrased
simply to point out that the last sentence of the Supreme Court's rule might not be needed. Judge
Logan responded that it would be better simply to delete the special note.

Judge Stotler also expressed concern that there might be debate or controversy in the
Judicial Conference or the Supreme Court over the change in terminology from "in banc" to "en
banc." Judge Logan replied that the advisory committee proposed including a special paragraph

'r, in the cover letters or memoranda to the Conference and the Court explaining the reasons for the
L change. He noted, for example, that the committee's research had shown that the Supreme Court

Fa
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itself had used the term "en banc" 12 times as often in its opinions as it had used "in banc."
Similarly, a review of the decisions of the courts of appeals also showed an overwhelming
preference for "en banc." He added that the committee believed strongly that the rules revision
package should not be held up over this usage and would urge that the package of revisions be
approved, regardless of whether the Conference and the Court preferred "en banc" or "in banc."L

Judge Logan added that a similar explanation was needed in the cover letters to explain
the committee's use of "must," rather than "shall." The advisory committee would elaborate in
the letters why it was preferable to follow that style convention, but it would also advise the
Conference and the Court not to hold up the package of revisions over this particular usage.

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference.

FED. R AiP. P. 41

The amended rule provides that the filing of either a petition for rehearing en banc or a
motion for a stay of mandate pending petition to the Supreme Court will delay the issuance of the
mandate until the court disposes of the petition or motion. Judge Logan reported that the only L
change made by the advisory committee after publication was to provide that a stay may not
exceed 90 days unless the party who obtained the stay files a petition for a writ of certiorari and By
notifies the clerk of the court of appeals in writing of the filing of the petition. L

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference. V

FORM 4

Judge Logan reported that the proposed revision of Form 4 (in forma pauperis affidavit)
had been initiated at the request of the clerk of the Supreme Court, who had commented that the
current form did not contain sufficient financial information to meet the needs of the Court.
Shortly thereafter, the Congress enacted the Prison Litigation Reform Act of 1996, requiring
prisoners filing civil appeals to provide more detailed information for the court to assess their F7
eligibility to proceed in forma pauperis. l

Judge Logan stated that the revised form was based in large part on the form used in the
in forma pauperis pilot program in the bankruptcy courts. After publication, the advisory
committee made two changes: (1) requiring the petitioner to provide employment history only for e
the last two years; and (2) making the form applicable to appeals of judgments in civil cases.

The committee voted without objection to approve the revised form and send it to
the Judicial Conference. L

L7
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Rules With Style Changes Only

Judge Logan reported that the advisory committee had made no post-publication changes
inFED.R.APP.P. 1,7,12,13,14,15.1,16,17,19,20, 33, 37, 38, 42, and44.LH

He said that tiny grammatical changes had been made post-publication in FED. R. App. P.
2, 6, 8, 10, 11, 15, 18, 23,24, 36,40,43,45, and 48. He also directed the committee's attention

L t to minor changes made in FED. R App. P. 3, 4, 9, 21, 25, 26, 30, 31, 34, 39, 46, and 47, and to
rule 3.1, which would be abrogated because of recent legislation..

L V Professor Mooney presented a number of minor style changes suggested by Mr. Spaniolr to FED. R APp. P.3, 4, 10, 25, and the caption to title IV of the appellate rules.

Mr. Spaniol added that Form 4 was the only form being revised. He suggested that the
committee might wish to state expressly in its reportfthat no changes were being made in the

L other appellate forms (1, 2, 3, and 5). Alternatively, the committee might include the text of
these unchanged forms in the package of revisions in the interest of having a complete package
of all 48 rules and all five forms. Judge Logan agreed to the latter suggestion. He also agreed
with Mr. Spaniol's suggestion that a table of contents be included in the package.

The committee voted without-objection to approve the proposed amendments aboveLi and send them to the Judicial Conference.

Cover Memorandum

Judge Logan volunteered to prepare a draft communication for the Standing Committee
to submit to the Judicial Conference explaining the style revision project and the style-

LA conventions followed by the advisory committee. He said that he would include in the
communication a discussion of the committee's decisions to use:

1. "en banc" rather than "in banc";

2. "must" rather than "shall";

3. indentations and other format techniques to improve readability; and

4. a side-by-side format to compare the existing rules with the revised rules.

Judge Stotler inquired whether it would be advisable to send an advance copy of the style
revision package to the Executive Committee of the Judicial Conference. One of the members
responded that the Executive Committee might be asked to place the package on the consentL calendar of the Conference.
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Judge Stotler also stated that it was important to present the package of revisions to the m

Supreme Court and the Congress in the side-by-side format. She pointed out that the physical
layout of the rules, including indentations, was an integral part of the package. She asked
whether the Government Printing Office would print the material in that format. Mr. Rabiej
replied that GPO would print the rules in whatever format the Supreme Court approved.

REPORT'OF THE ADVISORY COMMITI'EE ON BANKRUPTCY RULES

Judge Duplantier and Professor Resnick presented the report of the advisory committee,
as set forth in Judge Duplantier's mnemorandum' and attachments of May 12, 1997. (Agenda Item Li
10) '

Revised Official Formsfor Judicial Conference Approval

Judge Duplantier reported that the advisory committee's project to revise the official
bankruptcy forms had been initiated in large part in response to comments from bankruptcy
clerks of court that some of the existing forms were difficult for the public to understand and had
generated numerous inquiries and requests for assistance. The advisory committee's
subcommittee on forms worked on the revisions for about two years, and the package of revised
forms attracted more than 200 comments during the publication period. The subcommittee and
the full advisory committee made a number of additional changes in the forms as a result of the Ll
comments.

Judge Duplantier explained that the main purposes of the advisory committee were to
make the forms clearer for the general public and to provide more complete- and accurate
descriptions of parties' rights and responsibilities. To that end, he said, the committee had to
enlarge the typeface and expand the text of certain forms. As a result, some of the forms-such
as the various versions of Form 9-will now have to be printed on both back and front sides,
adding some cost for processing. The advisory committee, however, was satisfied that the
marginal cost resulting from expansion of the forms would be more than offset by reductions in
the number of inquiries made to clerks' offices and reductions in the number of documents that
contain errors.

Judge Duplantier said that it would be advisable to specify a date for the revised forms to
take effect He pointed out that the revisions in bankruptcy forms normally take effect upon
approval by the Judicial Conference. Several persons, however, had suggested to the committee
that additional time was needed to phase in the new forms, to print them, to stock them, and to
make needed changes in computer programs. Therefore, the advisory committee recommended 1

that the revised forms take effect immediately on approval by the Judicial Conference in
September 1997, but that use of them be mandated only on or after March 1, 1998. C
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FoRM 1

Professor Resnick reported that Form 1 (voluntary petition) had been reformatted based
on suggestions received during the public comment period. No substantive changes had been
made by the advisory committee following publication.

FoRM 3

Professor Resnick pointed out that the advisory committee had to make a policy decision
with regard to Form 3 (application and order to pay a filing fee in installments). The current

Lass form, and rule 1006(b), on which it is based, provide that a debtor who has paid a fee to a lawyer
is not eligible to pay the filing fee in installments. Neither the form nor the rule, however,
prohibits the debtor from applying for installment payments if fees have been paid to a non-
attorney bankruptcy petition preparer.

The advisory committee had received comments during the publication period that the
disqualification from paying the filing fee in installments should apply if a debtor has made
payments either to an attorney or to a bankruptcy petition preparer. Professor Resnick pointed
out, though, that most debtors who apply for installment payments proceed pro se and may be
unaware of the disqualification rule. The fiduciary responsibility that an attorney has to advise a
debtor about the right to pay the filing fee in installments is not present when a non-attorney

L preparer assists the debtor.

Therefore, the advisory committee concluded that payment of a fee to a non-attorney
LA bankruptcy petition preparer before commencement of the case should not disqualify a debtor

from paying the filing fee in installments. Nevertheless, the bankruptcy petition preparer may not
T111 accept any fee after the petition is filed until the filing fee is paid in full.Li

FoRM 6

Professor Resiick stated that the advisory committee had made only a technical change in
Form 6, Schedule F (creditors holding unsecured nonpriority claims).

ax FORM 8

Professor Resnick said that no substantive changes had been made after publication in
Form 8, the chapter 7 individual debtor's statement of intention regarding the disposition of
secured property. He noted that the form had been revised to track the language of theL Bankruptcy Code more closely and to clarify that debtors may not be limited to the options listed
on the form.

L
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FORM 9

Professor Resnick explained that Form 9 (notice of commencement of case under the
Bankruptcy Code, meeting of creditors, and fixing of dates) was used in great numbers in the
bankruptcy courts. He pointed out that the advisory committee made a number of changes
following publication to refine and clarify the instructions for creditors and to conform them
more closely to the provisions of the Bankruptcy Code. He added that the form had been
redesigned by a graphics expert and expanded to two pages to make it easier to read.

FoRM 107

Professor Resnick said that Form 10 ( proof of claim) had been reformatted by a graphics
expert. The advisory committee had made additional changes after publication to make the form
clearer and more accurate. The revisions make it easier for a claimant to specify the total amount
of a claim, the amount of the claim secured by collateral, and the amount entitled to statutory
priority. L

FoRml4

Professor Resnick said that no substantive changes had been made following publication
in Form 14 (ballot for accepting or rejecting [a chapter 11] plan).

FoRM 17

Professor Resnick pointed out that revised Form 17 (notice of appeal under § 158(a) or
(b) from a judgment, order, or decree of a bankruptcy judge) took account of a 1994 statutory
change providing that appeals -from rulings by bankruptcy judges are heard by a bankruptcy
appellate panel, if one has been established, unless a party elects to have the appeal heard by the
district court. He noted that revised Form 17, as published, had included a statement informing
the appellant how to exercise the right to have the case heard by a district judge, rather than a F
bankruptcy appellate panel. Following publication, the advisory committee expanded the J
statement to inform other parties that they also had the right to have the appeal heard by the
district court.

FORM 18

Professor Resnick said that Form 18 (discharge of debtor) had been revised after
publication to provide greater clarity. He noted that the instructions, which consist of a plain
English explanation of the discharge and its effect, had been moved to the reverse side of the
form. L

LL
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1 FoRMs 20A and 20B

Professor Resnick said that Forms 20A (notice of motion or objection) and 20B
(notice of objection to claim) were new. He explained that many parties in bankruptcy cases do

Lg not have lawyers. They do not readily understand the nature of the legal documents they receive,
such as motion papers and objections to claims. Thus, they do not know what they have to do to

L. protect their rights. The new forms provide plain-English, user-friendly explanations to parties
regarding the procedures they must follow to respond to certain motions and objections.

One of the members inquired as to the significance of the dates printed at the top of the
forms. Judge Duplantier recommend ed that the date shown on each form should be the date on
which it is approved by the Judicial C(onference.

The committee voted withoit objection to approve all the proposed revisions in the
forms and send them to the Judici l Conference, with a recommendation that they become[L effective immediately, but that use of the amended forms become mandatory only on
March 1, 1988.

Rules Amendmentsfor Publication

1 Judge Duplantier reported the t the advisory committee had deferred going forward with
L minor changes in the rules in order to present the Standing Committee with a single package of

proposed amendments. He pointed out that the package included amendments to 16 rules, seven
of which dealt with a single situation (FED. R. BANKR. P. 7062, 9014, 3020, 3021, 4001, 6004,

L and 6006).

FED. R BANKR. P. 7062, 9014, 3020, 3021, 4001, 6004, and 6006

FED. R. BANKR. P. 7062 incorporates FED. R. CIV. P. 62, which provides that no
execution may issue on a judgment until 10 days after its entry. Rule 7062 applies on its face to
adversary proceedings, but it is also made applicable to contested matters through Rule 9014.

Professor Resnick explained that Rule 7062 had been amended over the years to make
exceptions to the 10-day stay rule for certain categories of contested matters, i.e., those involving
time-sensitive situations when prevailing parties have a need for prompt execution of judgments.
The advisory committee had pending before it requests for additional exceptions.

The committee decided that i was not appropriate to have a long, and expanding, laundry
list of exceptions for contested matte rs in a rule designed to address adversary proceedings. It
decided, instead, to conduct a comprehensive review of all types of contested matters and
determine which should be subject to the 10-day stay, taking into account such factors as the
need for speed and whether appeals ould be effectively mooted unless the order is stayed. As a

L,
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result of the review, the advisory committee concluded as a matter of policy that the 10-day stay
should not apply to contested matters generally, unless a court rules otherwise in a specific case. L

Accordingly, the advisory committee decided: (1) to delete the language in Rule 9014 7

that makes Rule 7062 applicable to contested matters; and (2) to delete the list of specific L
categories of contested matters in Rule 7062. Thus, as amended, Rule 7062 would apply in
adversary proceedings, but not in contested matters. d

Professor Resnick added that the advisory committee had decided that there should be
four specific exceptions to the general rule against stay of judgments in contested matters. The
exceptions should be set forth, not in Rules 7062 or 9014, but in the substantive rules that govern
each pertinent category of contested matter. Accordingly,1the advisory committee recommended
that the following categories of orders be stayed for a 10-day period, unless a court orders K
otherwise-

1. FEDE.R B yBKR P. 3020(e) and 3021 - an order confirming aplan;

2. FED. R BANKR. P. 4001 - an order granting a motion for relief from the automatic
stay under Rule 400 1(a)(1); K

3. FED. R BANKR. P. 6004 - an order authorizing the use, sale, or lease of property r
other than cash collateral; and L

4. FED. R. BANKR. P. 6006 - an order authorizing a trustee to assign an executory
contract or unexpired lease under 11 U.S.C. § 365(f).

The committee voted without objection to approve the proposed amendments for
publication.

FED. R. BANKR. P. 1017 KL
Professor Resnick stated that Rule 1017, governing dismissal or conversion of a case,

currently provides that all parties are entitled to notice of a motion by a United States trustee to
dismiss a chapter 7 case for failure to file schedules. The advisory committee would revise the
rule to provide that only the debtor, the trustee, and other parties specified by the court are
entitled to notice. He pointed out that the revision would avoid the expense of sending notices to
all creditors.

FED.R. BANKR P. 1019 [
Professor Resnick reported that several changes were being proposed in Rule 1019,

governing conversion of a case to chapter 7. He said that the revised rule would clarify that a L

U
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motion for an extension of time to file a statement of intention regarding collateral must be filed
i or made orally before the time expires. The amendments would also clarify ambiguities in the

rule regarding the method of obtaining payment of claims for administrative expenses. The rule
would specify that a holder of such claims must file a timely request for payment under § 503(a)

L of the Code, rather than a proof of claim, and would set a deadline for doing so. The committee
would conform the rule to recent statutory amendments and provide the government a period of
180 days to file a claim.

.1
FED. R. BANKR. P. 2002

Professor Resnick stated that the proposed revisions to Rule 2002(a)(4) would save
noticing costs. Under the current rule, notice of a hearing on dismissal of a case for failure of the
debtor to file schedules must be sent to every creditor. The rule would be amended to conform
with the revised Rule 1017 requiring that notice be sent only to certain parties. The same
revision would be made with regard to providing notice of dismissal of a case because of ther: debtor's failure to pay the prescribed filing fee.

FED. R. BANKR. P. 2003

Professor Resnick noted that Rule 2003(d)(3) governs the election of a chapter 7 trustee.
It requires the United States trustee to mail a copy of a report of a disputed election to any party
in interest that has requested it. The revised rule would give a party 10 days from the date the
United States trustee files the report-rather than 10 days from the date of the meeting of
creditors-to file a motion to resolve the dispute.

Professor Resnick pointed out that the Congress had amended the Bankruptcy Code in
1994 to authorize creditors to elect a trustee in a chapter 11 case. The advisory committee then

L amended Rule 2007.1 to provide procedures for electing and appointing a trustee. The revised
rule-scheduled to take effect on December 1, 1997-provides that the election of a chapter 11
trustee is to be conducted in the manner provided in Rule 2003(b)(3) for electing a chapter 7

LI trustee. The proposed revisions to Rule 2003(d), governing the report of a trustee's election and
the resolution of a disputed election, are patterned after newly-revised Rule 2007.1(b)(3).

L FED. R. BANKR. P. 4004 and 4007

Professor Resnick said that the advisory committee made companion changes in Rule
4004, governing objections to discharge of the debtor, and Rule 4007, governing complaints to
determine the dischargeability of a particular debt. The advisory committee proposed amending

L these rules to clarify that the deadline for filing a complaint objecting to discharge or
dischargeability is 60 days after the first date set for the meeting of creditors, whether or not the
meeting is actually held on that date. The committee would also revise both rules to provide that

L a motion for an extension of time to file a complaint must be filed before the time has expired.
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FED. R. BANKR. P. 7001
* S~~~~L1

Professor Resnick explained that Rule 7001, which defines adversary proceedings, would

be amended to provide that an adversary proceeding is not necessary to obtain injunctive or other

equitable relief if that relief is provided for in a reorganization plan. L

FED. R. BANKR. P. 7004 F

Professor Resnick noted that Rule 7004(e), governing service, provides that service of a

summons (which may be by mail) must be made within 10 days of issuance. The proposed

revision would carve -out an exception by providing that the 10-day limit does not apply if the

summons is served in a foreign country.

FED. R BANKR. P. 9006

Professor Resnick noted that Rule 9006(c)((2), as amended, would prohibit any reduction

of the time fixed for filing a request for payment of an administrative expense incurred after

commencement of a case and before conversion of the case to chapter 7.

The committee voted without objection to approve all the proposed amendments

above for publication. C

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Niemeyer presented the report of the advisory committee, as set forth in his

memorandum of May 21, 1997 (Agenda Item 5).

Amendments for Judicial Conference Approval

FED. R. CIV. P. 23

Judge Niemeyer reported that the advisory committee had studied class actions and mass

tort litigation in depth for nearly six years. During the course of that study, it had actively

solicited the views of lawyers, judges, and others on every aspect of class litigation. The

advisory committee, he said, had concluded that most of the perceived problems affecting class L
litigation and mass torts simply could not be resolved through the federal rulemaking process.

After intense investigation and discussion, the advisory committee published the following five

relatively modest proposals to amend Rule 23:

1. Expanding the list of factors that a judge must consider undr Rule 23(b)(3) in

determining whether common questions of law or fact predominate over questions
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affecting only individual class members and whether a class action is superior to
other available methods for adjudicating the controversy;

2. Providing explicit authorization for a judge to certify a settlement class;

3. Requiring a judge to conduct a hearing before approving a settlement;

4. Requiring a judge to make a determination as to class certification "when
practicable," rather than "as soon as practicable"; and

5. Authorizing a discretionary, interlocutory appeal of a class certification decision.

Judge Niemeyer stated that the advisory committee had received an enormous volume of
responses on the proposed changes to Rule 23 and had conducted three public hearings . He
stated that the comments had been very thoughtful and informative, and the debate had been
conducted on the highest intellectual and practical level. Following the publication period and
the hearings, the committee asked the Administrative Office to collect and publish the statements
of lawyers, academics, and others for consideration by the Standing Committee and the advisory
committees.

Judge Niemeyer reported that excellent points had been made by commentators on each
side of each proposal. In the end, however, it was clear to the advisory committee that there are
deep philosophical divisions of opinion on many of the issues. Moreover, the advisory
committee had decided that it would have to defer further consideration of settlement class issues
until the Supreme Court rendered a decision in Amchem Products, Inc. v. Windsor.

He stated that the advisory committee at this time was seeking Judicial Conference
approval of only two proposed changes in Rule 23:

1. a new subdivision (f) that would authorize interlocutory appeals, and

2. an amendment to paragraph (c)(1) that would require a court to make a class
certification decision "when practicable."

He added that the other proposed changes in the rule had either been withdrawn by the
advisory committee or were being deferred for further study.

Rule 23(f) - Interlocutory Appeal

Judge Niemeyer stated that there was a strong consensus within the advisory committee
and among the commentators in favor of permitting a court of appeals-in its sole discretion-to
take an appeal from a district court order granting or denying class action certification. The
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proposal would enable the courts of appeals to develop the law. This change alone, he said,

might well prove to be the most effective solution to many of the problems with class actions. K
He emphasized that the advisory committee believed that appellate review of class action

determinations was very beneficial and should not be impeded by the restraints imposed by C

mandamus and 28 U.S.C. § 1292(b). He added that the appellate review provision was not

philosophically connected to any of the other proposed changes in Rule 23. Therefore, it should

be separated from the other proposed changes and approved by the Judicial Conference

immediately.

Several members pointed out that it was generally not appropriate to proceed with

piecemeal changes in a rule, especially when additional changes in a rule are anticipated in the

next year or two. But the consensus of the committee was that the proposed interlocutory appeal

provision of Rule 23(f) was sufficiently distinct from the other changes in the rule under

consideration and of sufficient benefit that it justified an exception to the normal rule.

One of the members said that te change might result in thousands of additional cases in K
the courts of appeals and add substantial costs to litigants, especially in civil rights cases. But

many of the members ofMthe co ittee, includig its appel ate Jud stacourts of

appeals make prompt decisions-usually within a matter of days-on whether to accept an K
interlocutory appeal. And once thy accept an interlocutory appeal, they normally decide it on

the merits with dispatch. Several members 'sied tathe courts of appeals simply will not m
take cases that dotnot appea t have hmerit. Som judge added that class acton decisions were

an important area of jurisprude ntce at cou be hped by lia'iing more appellate decisions,

especialyt at earlystages of ltiga nbefe the partieslicu At costsa delays. K
The committee voted without objection to approve the proposed new Rule 23(f) and

send it to -the Judicial Coerence.'' F1

Rule 23(c)(1) - "When practicable"
4ll F; fl

Some members observed that changing the time frame for the court to make a class action L

determination from "as soon as practicable" to ""h&en practicable" merely conforms the rule to

current practice in the federal courts. They argued tat the amendment provides a district judge

with needed flexibility to deal with the various categories and conditions of class actions in the

district courts. Judge Niemeyer pointed out that district jutdges already exercise that flexibility

without negative consequence, and no adverse comments had been received on the proposal L

during the public comment period.

Others argued, though, that the proposed amendment would make a significant change in Li
the rule because it could result in district judges delaying their certification decisions. They

pointed out that in 1966 the drafters of Rule 23 had made a conscious decision to require the

court to make a prompt class certification decision leaving substantive decisions to be made later
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in the case when they would be binding on all parties. It was suggested, too, that the impact of
the class certification decision on absentees was a very serious question that needed to be
addressed further.

L Some members suggested that the proposed amendment be deferred for further
r1111 consideration by the advisory committee and included eventually with the package of other

L proposed amendments to Rule 23.

The motion to approve the amendment to Rule 23(c)(1) and send it to the Judicial
Conference failed by a voice vote.

Other proposed amendments to Rule 23

Judge Niemeyer reported that the advisory committee had decided not to proceed with
proposed new subparagraph (b)(3)(A). It would have added as an additional matter pertinent to
the court's findings of commonality and superiority "the practical ability of individual class
members to pursue their claims without class certification." He explained that the advisory

r committee had decided that the benefits to be derived from the change were outweighed by the
risk of introducing changes in the rule. The committee also abandoned further action on the
proposed amendment to subparagraph (b)(3)(B), which slightly clarified the existing

V subparagraph (A).

Judge Niemeyer said that the advisory committee had decided to conduct further study on
the proposed amendment to subparagraph (b)(3)(C). It would authorize the court to consider the
maturity of related litigation involving class members in making its commonality and superiority
findings. He pointed out that as a result of public comments, the committee had improved the
language of the amendment to read as follows: "the extent and nature of any related litigation and
the maturity of the issues involved in the controversy."

Judge Niemeyer advised that the proposed subparagraph (b)(3)(F) would add to the list of
matters pertinent to the court's findings "whether the probable relief to individual class members
justifies the costs and burdens of class litigation." He said that it had attracted an enormous
amount of public comment, and articulate views had been expressed both in favor of and against
the proposed amendment. He pointed out that the debate over the amendment had disclosed
competing economic interests and basic philosophical differences as to the very purposes of Rule
23 and class actions.

He reported that the advisory committee had not made a final decision as to whether to
proceed with the amended Rule 23 (b)(3)(F). It would continue to study the matter further and
consider five possible options at its next meeting.

fr
U
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He added that the advisory committee had also deferred action on the proposed new
paragraph (b)(4), regarding settlement classes, until after Supreme Court action in Amchem L
Products, Inc. v. Windsor.

Judge Niemeyer reported that the advisory committee would consider all remaining class L
action proposals as part of a package at its October 1997 meeting. He reemphasized that the
class action debate had evoked substantial public interest and had disclosed deep philosophical
divisions. On the one hand, there had been a great deal of support for amending the rule to
eliminate cited abuses in current practices, particularly class actions resulting in insignificant
awards for individual, largely uninterested, class members and large fees for attorneys. On the
other hand, many commentators argued that class actions, regardless of the monetary value of
individual awards, serve vital social purposes.

He added that sentiment had also been expressed in favor of making no additional
changes in the rule because: (1) resolution of the perceived problems may well lie beyond the
jurisdiction of the rules committees to correct; and (2) the courts of appeals may resolve many of
the problems through the development of case law.

Informational Items

Judge Niemeyer reported that the advisory committee was making good progress in its
comprehensive study of discovery. It was evaluating the role of discovery in civil litigation, its
cost, and its relation to the dispute-resolution process. As part of the review, the committee
would consider whether any changes could be made to lessen the cost of discovery while
retaining the value of the information obtained. Li

In addition, he pointed out that both the Civil Justice Reform Act of 1990 and the 1993
amendments to the Federal Rules of Civil Procedure had authorized substantial local court
variations in pretrial procedures. He stated that the advisory committee would like to return to
greater national uniformity in civil practice as a matter of policy, but it realized the difficulty of C

gaining acceptance of uniform national rules after several years of local variations.

Judge Niemeyer stated that the advisory committee had planned a major symposium on K
discovery, to be held in September 1997 at Boston College Law School. Knowledgeable
members of the bar and the academic community had been invited to identify and explore issues c

and make recommendations to the committee. He invited the members of the Standing L
Committee to attend and participate in the conference.

He reported that the advisory committee had appointed an ad hoc subcommittee to review L

proposed changes in the admiralty rules. The subcommittee was working closely with the
admiralty bar and the Department of Justice. He pointed out that the provisions in the admiralty
rules dealing with forfeiture of assets were particularly important since the admiralty rules

I
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govern, by reference, many categories of non-admiralty forfeiture proceedings As part of its
Lo drafting process, the subcommittee had concluded that the time limits set forth in the rules for

regular admiralty cases should be different from those for other categories of forfeiture cases.

L Judge Niemeyer expressed concern that several bills had been introduced in the Congress
to legislate forfeiture proceedings. The drafters had not had the benefit of the broad input that

K the advisory committee and its subcommittee had received from the bar and others. As a result,
the bills, among other things, overlooked important distinctions between admiralty proceedingsr, and other types of forfeiture proceedings.

Judge Niemeyer reported that the Civil Rules Committee was studying the inconsistent
and misleading provisions governing the timing of the answer to a writ of habeas corpus under

L Civil Rule 81(a)(2) and Rule 4 of the § 2254 Rules, which was adopted after Rule 1(a)(2) was
last amended. Correcting Rule 81 would be directly affected by and dependent on any change in
the rules governing § 2254 proceedings involving the timing of the habeas corpus answer.
Accordingly, Judge Niemeyer recommended that this topic should be initially addressed by the
Criminal Rules Committee. Judge Jensen and Professor Schlueter, chair and reporter,
respectively of the Criminal Rules committee agreed to have their committee study the issue.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

L. Judge Jensen presented the report of the advisory committee, as set forth in his
memorandum of May 21, 1997 (Agenda Item 6).

Amendmentsfor Judicial Conference Approval

FED. R. CRIM. P. 5.1 AND 26.2

Judge Jensen pointed out that the amendments to Rules 5.1 and 26.2 were companion
amendments. Rule 26.2 governs the production of prior statements of a witness once the witness
has testified on direct examination. It has been amended several times in recent years to expand
its scope to other categories of criminal proceedings besides trials, such as sentencing hearings,
detention hearings, and probation revocation hearings. The proposed amendments would extend
the rule's application to preliminary examinations conducted under Rule 5.1.

One member raised the possibility that the rule might be read as encompassing a witness
at a preliminary examination who has testified previously at a grand jury proceeding. Some

7 members responded that the situation was at most a theoretical possibility, since preliminary
examinations are not conducted once a grand jury returns an indictment.

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference.

X,@
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FED. R. CRm. P. 31 f
Judge Jensen explained that the proposed amendments to Rule 31 would require that

polling of a jury be conducted individually. He added, though, that the rule did not require
individual polling as to each count L

The chair noticed that the text of the amended rule used "must," rather than "shall." She
suggested, that the use of "shall" 'might be more, prudent in light of the Supreme Court's concernL

over making style changes in the rules on a piecemeal basis. Judge Jensen and Professor
Schlueter concurred and said that the advisory -committee would 'continue to us~e "shall" until it

was eadyto end fowr omplete style revision of the entire ibody of criinlrules.

The !committee,, voted without objection to approve the proposed ~ameIndments and

send them to the Judicial Conference,

-FED. R.CRIM. P.33

Judge Jensen stated that under the current rule,, a motion for a new trial based on newly-7

discovered evidence must be made within two years after the "final Judgment." The proposed

amendment, as published, would have e6stablished a time periodiof two years from "the verdict or

finding of guilty.", During the public comment period, the committee received comments that ther
proposal would seriously reduce the amount, of time available to file a motion for a new trial

under some circumstances. Accordingly, the advisory committee decided that an additional year

was appropriate, and it set the deadline at three years from the, verdict of finding of guilty.

One of the members questioned the use of the word "musf' on lines 9 and 12. Following_
discussion, the consensus of the committee, was that the use of "may" in the text of the existing

rule should be retained. L
The committee voted without objection to approve the proposed amendments and

send them -to the Judicial Conference

FED. R. Cmm.P. 35

Judge Jensen pointed out that the proposed amendments to Rule 35(b) would allow a

court to aggregate a defendant's pre-sentencing and post-sentencing assistance in determining

whether to reduce a sentence to reflect the defendant's "substantial assistance" to theL
government.

Judge Jensen agreed to a suggestion to delete the comma in line of the text. He did not

agree to change the words "subsequent assistance" to "later assistance," because the words 1

"subsequent assistance" are contained in the pertinent statute and have been used in the case law.L

Lnd
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The committee voted without objection to approve the proposed amendments andF. send them to the Judicial Conference

FED. R. CRIM. P. 43

Judge Jensen explained that the proposed amendment to the rule was intended to provide
consistency in the situations when the defendant's presence is required at a resentencing
proceeding.

Judge Jensen noted that Rule 35(a) deals with a situation when the sentence has been
L reversed on appeal and the case remanded for resentencing. This involves a "correction" of the

sentence, and the defendant should be present for the resentencing. But a court should be
permitted to reduce or correct a sentence under Rule 35(b) or (c) without the defendant being
present. Rule 35(b) deals with reduction of a sentence for substantial assistance. Rule 35(c)
gives the trial court seven days to correct a sentence for arithmetical, technical, or other clear
error. There was also no need to require the presence of the defendant at resentencing hearings
conducted under 18 U.S.C. § 3582(c). That statute governs resentencing conducted as a result of
retroactive changes in the sentencing guidelines or a motion by the Bureau of Prisons to reduce a
sentence based on "extraordinary and compelling reasons." Judge Jensen emphasized, however,
that the court retains discretion to require or permit a defendant to attend any of these
resentencing proceedings.

I, The committee voted without objection to approve the proposed amendment and
send it to the Judicial Conference.

L Amendmentsfor Publication

7l FED. R. CRIM. P. 6

Judge Jensen reported that the proposed amendments to the rule addressed two issues.
First, under the present rule, necessary interpreters are authorized to be present during grand jury
sessions, but not during grand jury deliberations. The proposed amendment would allow an
interpreter for a deafjuror to be present while the grand jury is deliberating or voting.

Second, under the present rule, the entire grand jury must be present in the courtroom
when an indictment is returned. The proposed amendment would authorize the foreperson or
deputy foreperson to return the indictment in open court on behalf of the jury. The amendment
would save time, expense, and inconvenience by not requiring the whole grand jury to bev transported to the courtroom.
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In addition, Judge Jensen reported that legislation had just been introduced in the
Congress by Representative Goodlatte, H.R. 1536, that would reduce the size of a grand jury to
nine persons, with a minimum of seven needed to return an indictment. He pointed out that the
advisory committee had not had the legislation on the agenda of its last meeting. Accordingly, it C

had not taken a position on its merits. Historically, however, the advisory committee from 1974 AL
to 1977 favored a reduction in the size of the grand jury.

Judge Jensen said that the current legislation had been referred for response to the I
Judicial Conference's Court Administration and Case Management Committee and Criminal
Law Committee. Both committees had considered the measure at their recent meetings and
decided to recommend referring the matter to the Advisory Committee on Criminal Rules. L

The members agreed that the proposal to reduce the size of grand juries should proceed
through the normal Rules Enabling Act process, even though the process takes considerable time
and *e Congress migh'tresolve the matter sooner by legislation. One member suggested,
however, that the issue was potentially controversial and might not be enacted by the Congress. L
Judge Jensen stated that the advisory committee would consider the matter at its October 1997
meeting, and any proposedr amendments to Rule 6 would proceed through the normal public
comment process. L

Judge Jensen argued that theltwo changes in Rule 6 recommended by the advisory
committee should proceed to immediate publication without awaiting action regarding the size of
grand juries. Several members concurred and urged publication of the current amendments.

Some members, however, questioned why the proposed amendment should be limited to L2
interpreters for deafjurors. And one member questioned the use of the word "deaf," favoring
"hearing impaired" as the more appropriate characterization. K

Judge Easterbrook moved to strike the word "deaf' from the amendment. The
committee approved the motion on a voice vote, with four members opposed. C

Judge Jensen and Professor Schlueter responded that the advisory committee was very
reluctant to open up the exception by allowing all potential types of interpreters into the grand
jury deliberations. Accordingly, it had specifically limited the amendment to interpreters for deaf
jurors. One participant suggested that theadvisory committee explicitly solicit public comments
on whether the proposal should be broadened to cover other groups. EL

Judge Sear moved for reconsideration of Judge Easterbrook's amendment to strike
the word "deaf" from the amendment. The committee approved the motion by voice vote. L

On reconsideration, the committee approved Judge Easterbrook's motion by a 6-5 r
vote. Then it approved without objection the amendments to Rule 5 for publication.

L
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One of the members suggested that the committee note to the rule was inconsistent with
the text. He recommended that the advisory committee rewrite the note to Rule 6(d) to notify the
public that it was seeking input on the issue of how broad the exception for interpreters should

L be.

FED. R. CRiM. P. 11

Judge Jensen reported that the first proposed amendment in Rule 11 would merely update
the rule by changing the term "defendant corporation" to "defendant organization, as defined in
18 U.S.C. § 18."

The committee voted without objection to -approve the proposed amendment for
K publication.

The second amendment, referred to the advisory committee by the Criminal Law
Committee, would add to the Rule 1 1(c) colloquy a requirement that the court inform the
defendant of the terms of any provision in a plea agreement waiving the defendant's right to
appeal or collaterally attack the sentence. He said that it was increasingly common for plea

L agreements to include an agreement by the defendant not to appeal. But the current rule does not
require the court to inquire into the waiver of appeal. He suggested that the amendment would

17 provide greater certainty as to the plea the defendant enters.

The committee voted without objection to approve the proposed amendment for
publication.

Judge Jensen said that the final proposed changes to the rule govern plea agreements and
plea agreement procedures under Rule 11(e). They had been coordinated with the United States
Sentencing Commission and the Criminal Law Committee.

He explained that the rule had never been modified to take into account the impact of the
sentencing guidelines, which have enlarged the very concept of a sentence and the procedures for
reaching a sentence. A court, for example, now must determine whether a particular provision of
the guidelines, a policy statement of the commission, or a sentencing factor is applicable in a
case. Accordingly, the amendments to Rule 1 (e) would recognize that a plea agreement may
address not only a particular sentence but also the applicability of a specific sentencing guideline,

LW sentencing factor, or Commission policy statement.
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LI
A member suggested that the proposed style change in lines 18-19-from "engage in

discussions with a view toward reaching an agreement" to "discuss an agreement"-was L
inappropriate. He recommended that the language be amended to read "agree that." K

Several members expressed concern that the proposed amendment to Rule 1 1 (e)(1)(C)
would authorize the defendant and the United States attorney to agree to "facts" that are not
established facts. They argued that it would further remove the judge as a check on the integrity
of the sentencing process and as a guardian in assuring equal treatment for all defendants. Judge
Jensen acknowledged the concern and said that the Sentencing Commission also was aware of
potential problems with inappropriate agreements. Nevertheless, the advisory committee and the C

Commission urged publication and public comment on the matter. Mr.,Pauley added that
Department of Justice's internal gidelines prohibit prosecutors from agreeing to unestablished
facts. It was also pointed out by several members that the ultimate bulwark against abuse is the 7
district judge's authority to reject the plea agreement. L

The committee voted without objection to approve the proposed amendments for
publication.

FED. R. CRim. P. 24

Judge Jensen explained that under the present rule, alternate jurors must be discharged
when the jury retires to deliberate., The proposed amendments would eliminate this requirement, _

thereby giving the trial court discretion either to retain or discharge the alternate jurors.

The committee voted without objection to approve the proposed amendments for
publication.

FED. R. CRIM. P. 30

Judge Jensen stated that the proposed amendments would permit the trial court, in its
discretion, to require or permit the parties to file any proposed instructions before trial. 1

The committee voted without objection to approve the proposed amendments for 7
publication.

FED. R CRIM. P. 32.2

Judge Jensen reported that the proposed new Rule 32.2 would consolidate several
procedural rules governing the forfeiture of assets in a criminal case. The changes had been L
motivated in large measure by the Supreme Court's decision in Libretti v. United States, 116
S. Ct. 356 (1995), which made it clear that forfeiture is a part of the sentence. The proposed new
rule, accordingly, would incorporate forfeiture into the sentencing process. He pointed out that

Li

£27
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the rule addressed the problem of third parties whose property rights needed to be protected. It
also recognized that forfeiture proceedings are akin to a civil case and, therefore, provided for
appropriate discovery.

Judge Jensen said that competing bills had been introduced in the Congress dealing with
forfeiture of assets. Judge Stotler added that the bills were replete with references to the federal
rules. She said that she had been struck by the fact that the Congress apparently wanted to move
quickly on forfeiture legislation, but the subject matter was very complex and not well
understood by lawyers and judges. There were already more than 100 forfeiture statutes on the
books, and the outcome of the various forfeiture bills in the Congress was uncertain. Judge
Stotler pointed out that the rules committees had attempted to deal only with a small part of the
forfeiture problem, and she suggested that it would be preferable if the Congress enacted a
uniform forfeiture code or simply referred all procedural issues to the rules process.

Judge Jensen responded that the advisory committee's proposal dealt only with criminal
forfeiture as a part of sentencing. Mr. Waxman added that it would be desirable to have a
concordance between the various statutes and rules and between civil and criminal forfeiture.
Nevertheless, he urged that the proposed new Rule 32.2 be published for comment. He stated
that forfeiture was a controversial subject, and the Department of Justice preferred to have
criminal forfeiture procedures enacted carefully through the Rules Enabling Act process, rather
than by legislative happenstance in the-Congress.

Some of the members expressed concern over the complexity of the proposed rule and its
blending of civil and criminal concepts. They suggested that consideration might be given to
drafting a simple rule declaring that the pertinent property was forfeited to the government.
Interested third parties, accordingly, would have to file a civil suit to assert their property rights.

The committee voted without objection to approve the proposed new rule for
publication.

FED. R. CRIM. P. 54

Judge Jensen explained that the proposed amendment to the rule was technical. It would
merely eliminate the reference to the United States District Court for the District of the Canal
Zone, which no longer exists.

The committee voted without objection to approve the proposed amendment for
publication.

Informational Items
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Judge Jensen reported that the advisory committee had received a recommendation from
the Federal Magistrate Judges Association that Rule 5(c) be amended to delete its restriction on a
magistrate judge continuing a preliminary examination. He said that the advisory committee had
concurred with the association on the merits of the proposal, but it concluded that the restriction
emanated from the underlying statute, 18 U.S.C. § 3060, on which the rule is based. Therefore,
the committee recommended that the Standing, Committee ask the Judicial Conference to seek
legislation to amend the statute.

Mr. McCabe added that the recommendation of the advisory committee had just been
endorsed by the- Magistrate Judges Committee of the Judicial Conference K

Judge Easterbrook moved to reject the recommendation seeking amendment of
18 U.S.C. § 3060(c) on the grounds that the proposed change should be enacted through the K
Rules Enabling Act process, relying eventually on operation of the supersession clause.
He pointed out that the Supreme Courtrecently had voided the service provisions in the Suits in
Admiralty Act on supersession clause groun. Hendersonv. ,UnitedlStates, 116 S. Ct. 1638
(1996)

The committee votedowithout objection to approve the motion.

REPORT OF THE ADVISORY COMMITIEE ON EVIDENCE RUILES

Professor Capra presented the report of the advisory committee, as- set forth in Judge Fern
M. Smith's memorandum of May 1, 1997 (Agenda Item 9). L

Amendments for Judicial Conference Approval F

FED. R. EvID. 615
Fm

Professor Capra stated that the proposed amendment to the rule took account of recent LJ

statutory changes giving crime victims the right not to be excluded from criminal trials.

Judge Easterbrook expressed concern over incorporating references to specific statutes in K
the rules. He pointed out that statutes are frequently amended or superseded. Therefore, he
argued for a generic reference to categories of persons who may not be excluded from V
proceedings. He moved that the following language be added to the end of Rule 615: "(4) a
person authorized by statute to be present." Professor Capra responded that the advisory
committee had included a specific statutory reference because it believed that a generic reference L
might not be strong enough in light of the Congress' express interest and recent actions regarding
victims' rights. L
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The motion was approved by voice vote without objection.

Professor Capra requested that the amendment be approved without publishing for public
comment, since it was merely a conforming amendment. One of the members concurred and
emphasized that it was very important to move quickly on the proposal because of congressional
interest and policy in expanding victims' rights.

L The committee voted by voice vote without objection that the proposed amendment
was conforming and approved the rule without publication for public comment.

L.~ Amendments for Publication

I"", FED. R EVID. 103
L
elm Professor Capra explained that proposed new subdivision (e) addressed the issue of when

a party must renew at trial an in limine objection decided adversely to the party. He noted that a
L version of the proposal had been published once before, but later withdrawn by the advisory

committee after public comments had revealed the text to be unclear. The advisory committee
then redrafted the rule, patterning it in large part on a Kentucky state court rule. He pointed out
that the third sentence of the new subdivision was intended to codify Luce v. United States, 469
U.S. 38 (1984), which held that a criminal defendant must testify at trial in order to preserve an
objection to the trial court's decision admitting the defendant's prior convictions for purposes of
impeachment.

In response to a question from one of the members, Professor Capra stated that the
advisory committee had deliberately limited the sentence's application to criminal cases,
believing that its extension to civil cases might cause problems.

Judge Easterbrook expressed several objections to the new subdivision and moved
to send it back to the advisory committee for further drafting. He argued that, as formulated,
the third sentence of the proposed text would apply only when the court's ruling is conditioned
on "the testimony of a witness," rather than on the introduction of evidence. He pointed out that,
although the Luce case involved testimony, the principle on which it rested is not limited to
testimony. In other words, there is no logical distinction between testimony and documentary
evidence. Therefore, the court's ruling should be conditioned on admissibility, rather than on
testimony. In addition, the text of the third sentence implied that the court's ruling itself was
conditional. In reality, it is merely dependent on a party's decision to introduce evidence.

He also questioned the formulation of the second sentence of the subdivision, which
states that a motion for an advance ruling, when definitively resolved on the record, is sufficient

,E to "preserve error" for appellate review. The implication of the text, he said, was that the movant
may preserve the claim for review, but not the opponent. He added that use of the words
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"preserve error" was inappropriate, since there is no intent to preserve error. Rather, the
language should be recast to state that a party need not make an exception to a particular ruling in L I
order to preserve the right to appeal. Moreover, it is the court's definitive ruling against a party
that preserves the right to appeal, not "a motion for an advance ruling."

U,
Several members expressed support for the substance of the proposal. One lawyer-

member emphasized that it represented a significant improvement over the earlier draft. The
consensus of the committee, however, was that the subdivision should be returned to the
advisory committee for redrafting in light of the comments made during the discussion.

Informational Items L

Professor Capra pointed out that the committee notes to several of the Federal Rules of l
Evidence contained inaccuracies. The notes had been prepared to support and explain the L
advisory committee's draft of the rules. But the rules ultimately enacted by the Congress differed
in several respects from the committee's version.

He reported, for example, that the advisory committee had reviewed the notes recently
and had discovered that references in 21 notes to rules that were not in fact approved by the
Congress. In some instances the committee notes were directly contrary to the positions
eventually taken by the Congress. Accordingly, the committee notes were a potential trap for
unwary attorneys.

He stated that the advisory committee was considering preparing a short list of editorial
comments pointing out the discrepancies between the notes and the rules and asking law book
publishers to include the comments in their publications of the rules. He explained that the
proposed comments would consist of short bullets set forth at each troublesome section of the
rules. The members were asked for their initial views of this proposed course of action. Ci

A couple of participants suggested that it might be preferable to inform law book g

publishers that the committee notes are not meaningful and should no longer be included in their L
publications. Other participants, however, responded that the notes were a part of the legislative
history of the rules and should continue to be made available. Some members suggested that any
action that would help clarify the matter for users should be encouraged. Professor Coquillette
added that the reporters had agreed to discuss the matter at their working luncheon.

STATUS REPORT ON THE ATTORNEY CONDUCT STUDY C

Professor Coquillette reported that he had completed work on the several background
studies of attorney conduct that the committee had requested of him. He pointed out that the lasth
two studies-analyzing the case law under FED. R. APP. P. 46 and bankruptcy cases involving _
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attorney conduct rules-were set forth as Agenda Item 7. He thanked the Federal Judicial Center
in general, and Marie Leary in particular, for invaluable assistance in conducting the studies,
especially the survey of existing district court practices and preferences. He also thanked Judge
Logan and Professor Mooney for their help in compiling the appellate court study and Patricia

Lv Channon for her help on the bankruptcy study. He concluded that the committee had now
studied attorney conduct in the federal courts in every meaningful way.

K Potential Courses ofAction

Professor Coquillette suggested that the committee might wish to consider four possible
courses of action regarding attorney conduct:

1. Do nothing.

2. Draft a model local rule on attorney conduct that could be adopted voluntarily by
the district courts, and possibly by the courts of appeals.

3. Draft a small number of national rules to govern attorney conduct in the areas of
primary concern to bench and bar.

_E 4. Draft both a model local rule and uniform national rules.

He stated that the committee had conducted two special conferences on attorney conduct
with knowledgeable lawyers, professors, and state bar officials. At the conferences, the
participants had expressed a wide range of diverging views on how best to address attorney
conduct issues. There was no clear consensus among the participants as to whether conduct
matters should be governed by uniform national rules or by local court rules. Nevertheless, the
one thing that all the participants agreed upon was that the present system was deficient in
several respects and that the rules committees should take some kind of action.

He pointed out that the principal advantage of national rules is that they would set forth a
uniform, national standard applicable in all federal courts. National rules, moreover, would have
the benefit of public comment and national debate under the Rules Enabling Act process. On the
other hand, a model local rule could be adopted more expeditiously and would not have to be
submitted to the Congress. He noted that the recent Federal Judicial Center survey had shownL that 30% of the courts favored national rules on attorney conduct, while 62% favored a local-rule

L approach. He added that, to guide the committee's deliberations, he had included in the agenda
," ,},materials samples of: (1) a model local rule for the courts of appeals; (2) an amended version of

FED. R. APP. P. 46; and (3) uniform federal rules of attorney conduct.

The members discussed generally the advantages and disadvantages of each approach.F Several members emphasized that all attorneys as a matter of policy should be governed by the
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conduct rules of the states in which they are licensed to practice. They added, however, that it
might be appropriate to carve out a very limited number of exceptions for federal lawyers that
would govern areas where there were overriding federal interests.

;Concerns of Federal Lawyers .L

Mr. Waxman pointed out that federal lawyers face uncertainty in their practice and need,
as a minimum, a clear federal law to govern conflicts between jurisdictions. He added that
federal law was needed in certain limited situations that impacted on the work of federal
attorneys. Chief Justice Veasey responded that the Department of Justice's interest in uniformity
was understandable. Nevertheless, state bars also want uniformity for all lawyers in the state. LI
There should not be one set of conduct standards in the state courts and a different standard for
the federal courts of that state. r

Mr. Waxman was asked which conduct issues were of particular concern to the
Department of Justice and federal lawyers. He responded that there were no problems with the i
rules governing attorney conduct within a court setting. Rather, the Department's concern was
limited to areas where state ethical rules reach, or purport to reach, conduct by federal
prosecutors and other attorneys conducting investigations outside the court. These include such
matters as contacts with represented parties, subpoenas directed to attorneys, and the presentation
of exculpatory evidence to grand juries.

Concerns in Bankruptcy Cases

Professor Coquillette explained that attorney conduct in the bankruptcy courts raised LX
certain unique problems. The local rules of the bankruptcy courts generally adopt the rules of the
district courts. Nevertheless, actual practice in the bankruptcy courts is very different from that '
in the district courts. Bankruptcy judges usually look for guidance on matters of attorney conduct C

to the Bankruptcy Code and to the common law of bankruptcy. There are, he said, serious
differences among the bankruptcy courts in applying these laws and a lack of clear and specific
conduct case law and guidelines. He recommended that further research be conducted on
attorney conduct issues and practices in the bankruptcy courts.

i
Judge Duplantier reported that the Advisory Committee on Bankruptcy Rules had a L

subcommittee in place thatwas considering attorney conduct issues in bankruptcy cases.
Professor Resnick stated thatcontemporary bankruptcy practice-with thousands of creditors and L
claimants in an individual case-raises a number of specialized conduct issues that may not be
addressed adequately by existing state rules or by model local court rules. He pointed out, for
example, that the Bankruptcy Code itself defines a "disinterested person," and it requires court
approval of certain appointments. The statutory definition, he said, was troublesome and had
been interpreted in different ways by the various courts of appeals. He also- noted that the
advisory committee was considering potential amendments to FED. R. BANKR. P. 2014, which

* C1~~~~~~~~~~
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requires an attorney, or other professional person, to disclose certain information to the court as
part of the appointment process.

Committee Action

Professor Hazard moved that the committee begin drafting rules, identifying the
problems, and eliciting discussion.

Judge Stotler concluded that there was a consensus among the committee members
that work should begin on drafting a set of national rules providing that state law governs
attorney conduct in the federal courts except in a few limited areas, such as certain
investigatory functions and certain aspects of bankruptcy practice. She asked Professor
Coquillette to continue with the work of drafting potential rules and making presentations on
attorney conduct issues to the advisory committees.

POSTING LOCAL RULES AND OFFICIAL BANKRUPTCY FORMS ON THE INTERNET

Mr. Rabiej reported that courts are required by statute and rule to send copies of their
local rules to the Administrative Office. The AO maintains the rules in loose-leaf binders in its
library. They are not readily available to the public.

He stated that the rules office intends to begin posting the local rules on the Internet as a
service to public. He added that the office had also proposed posting the official bankruptcy
forms on the Internet.

REPORT OF THE STYLE SUBCOMMITTEE

Judge Parker, chair of the subcommittee, reported that the subcommittee had met with
Professor Coquillette and had drafted a short set of proposed guidelines designed to expedite the
process of reviewing proposed amendments for style. He pointed out that the advisory
committees and their reporters faced extremely short deadlines for completing drafts of proposed
amendments and committee notes.

Judge Parker said that the guidelines recommended that drafts be submitted by the
respective reporters to the rules office in the AO at least 30 days in advance of an advisory
committee meeting. The rules office immediately would send copies to the advisory committee,
the style subcommittee, and Mr. Garner, the style consultant. Mr. Garner would then coordinate
and consolidate the comments of the style subcommittee within 10 days and return them to the
advisory committee reporter.
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The reporter would then have 10 days to consider the comments of the style
subcommittee, incorporate those he or she deemed appropriate, and return a revised draft to the U
rules office for transmission to the advisory committee members. Accordingly, the advisory
committee members would have the original draft and the suggested style changes at least one
week before the committee meeting. After the advisory committee meeting, the reporter would
have one week to send a copy of the text and note, as approved by the committee, to the rules
office. This would allow the style subcommittee sufficient time before the Standing Committee
meeting to make any necessary last-minute changes.

COMMITTEE PRACTICES AND PROCEDURES 2

Judge Stotler reported that the Executive Committee of the Judicial Conference had
requested the committee's views on certain Conference committee practices and procedures. She
said that she had responded to an earlier inquiry by stating that there was no need for the rules
committees to have liaison members to each of the circuits. Members of the rules committees
should represent the system nationally, rather than circuit interests. She added that she proposed
to have the committee stand on its previous position.

On the other hand, she emphasized that the use of liaisons between committees of the
Judicial Conference had been very useful. She pointed out, for example, that members of the
Court Administration and Case Management Committee and the Federal-State Jurisdiction
Committee had been invited to attend rules committee meetings and that Judge Easterbrook had
been in contact with the chair of the Court Administration and Case Management Committee on
matters involving the Civil Justice Reform Act. She stated that the use of liaisons had opened up
communications with other committees, and she asked for the committee's endorsement of the
increased use of liaisons with other committees.

L
Mr. Rabiej added that the Executive Committee had asked for the committee's views on

the use of subcommittees and the need for face-to-face subcommittee meetings. He pointed out
that there was an attempt to reduce the number of subcommittees generally and to restrict their -

meetings to telephone conferences. He reported that it was the view of the advisory committees
that the use of subcommittees was very beneficial and that there was a need for certain in-person
subcommittee meetings. Other participants noted that much of the subcommittees' work is
conducted by telephone, correspondence, and telefax. They argued strongly, however, that it was
essential for the committees to have the flexibility to conduct face-to-face meetings when needed.

REPORT ON MEETING OF LONG RANGE PLANNING LIAISONS

Judge Niemeyer reported that he and Judge Stotler had participated in the meeting of m
long-range planning liaisons from 13 Judicial Conference committees on May 15, 1997. He I

L
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pointed out, among other things, that the liaisons had been asked to consider whether an ad hoc
committee of the Conference should be appointed to consider mass tort litigation. Judge Stotler
stated that Judge Niemeyer had made an impressive presentation on the extensive work of the

¢,ll Advisory Committee on Civil Rules over the past six years in studying mass torts in the context
L of class actions. Judges Stotler and Niemeyer added that the liaisons concluded that no new

committee was needed, and that if any committee of the Conference were to consider mass torts,
it should be the Advisory Committee on Civil Rules.

REPORT ON UNIFORM NUMBERING OF LOCAL RULES OF COURT

Professor Squiers reported that the Judicial Conference had approved the requirement that
courts renumber their local rules of court by April 15, 1997, to conform with the numbering of
the national rules. She stated that half the district courts had completed their renumbering, and
the remaining courts were in the process of fulfilling-the requirement.

FUTURE COMMITTEE MEETINGS

Judge Stotler reported that the winter meeting of the committee would be held on January

8-9, 1998. She invited the members to-select the location for the meeting, and they expressed aL preference for Marina del Rey, California, if hotel space were available at a reasonable rate.

Judge Stotler reported further that the mid-year 1998 meeting would be held on either
June 11-12, 1998, or June 18-19, 1998.

Respectfully submitted,

Peter G. McCabe,
Ln.* Secretary
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Agenda F-18 (Summary)
Rules

September 1997
SUMMARY OF THE

REPORT OF THE JUDICIAL CONFERENCE

C COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

The Committee on Rules of Practice and Procedure recommends that the Judicial
LI Conference:

1. Approve the proposed amendments to Appellate Rules 1-48 and to Form 4. and
transmit them to the Supreme Court for its consideration with the recommendation
that they be adopted by the Court and transmitted to Congress in accordance
with the law ................................................... pp. 2-9

2. Approve the proposed revisions to Official Bankruptcy Forms 1, 3, 6F, 8, 9A-91,
10, 14, 17, 18, and new Forms 20A and 20B ............................. pp. 9-12

3. Promulgate the proposed revisions to the Official Bankruptcy Forms to take
effect immediately, but permit the superseded forms to also be used until
March 1,1998 .................................................. pp. 12

4. Approve the proposed new Civil Rule 23(f) and transmit it to the Supreme Court
for its consideration with the recommendation that it be adopted by the Court and
transmitted to Congress in accordance with the law ...................... pp. 16-20

5. Approve the proposed amendments to Criminal Rules 5.1, 26.2, 31, 33, 35, and 43
and transmit them to the Supreme Court for its consideration with the recommen-
dation that they be adopted by the Court and transmitted to Congress in accordance
with the law .................................................. pp. 21-23

6. Approve the proposed amendment to Evidence Rule 615 and transmit it to the
Supreme Court for its consideration with the recommendation that it be adopted by
the Court and transmitted to Congress in accordance with the law ............ pp. 26-27

I [NOTICE

I NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
I CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.



The remainder of the report is submitted for the record, and includes the following items for
the information of the Conference:

Study of rules governing attorney conduct ............................... pp.28

Status report on uniform numbering systems for local rules of court ........... pp. 28-29 L

Meeting of long-range planning liaisons ................................ pp. 28

Local rules and Official Bankruptcy Forms on Internet ..................... pp. 30

Report to the Chief Justice on proposed select new rules or rules amendments
generating controversy ............................................ pp.3 0

Status of proposed rules amendments .................................. pp.30

D.
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Agenda F-18
Rules

September 1997

REPORT OF THE JUDICIAL CONFERENCE

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

The Committee on Rules of Practice and Procedure met on June 19-20,-1997. All the

members attended the meeting, except Alan C. Sundberg. Acting Deputy Attorney General Seth

P. Wanman attended on June 19. The Department of Justice was represented on June 20 by Ian

H. Gershengom and Roger A. Pauley.

Representing the advisory committees were: Judge James K. Logan, chair, and Professor

Carol Ann Mooney, reporter, of the Advisory Committee on Appellate Rules; Judge Adrian G.

Duplantier, chair, and Professor Alan N. Resnick, reporter, of the Advisory Committee on

Bankruptcy Rules; Judge Paul V. Niemeyer, chair, and Professor Edward H. Cooper, reporter, of

the Advisory Committee on Civil Rules; Judge D. Lowell Jensen, chair, and Professor David A.

Schlueter, reporter, of the Advisory Committee on Criminal Rules; and Professor Daniel J.

Capra, reporter, of the Advisory Committee on Evidence Rules. Judge Fern M. Smith, chair of

the Evidence Rules Committee, was unable to be present

Participating in the meeting were Peter G. McCabe, the Committee's Secretary; Professor

Daniel R Coquillette, the Committee's reporter; John K Rabiej, Chief, and Mark D. Shapiro,

NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL

CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.



attorney, of the Administrative Office's Rules Committee Support Office; Patricia S. Channon of

the Bankruptcy Judges Division; James B. Eaglin of the Federal Judicial Center, Professor Mary

P. Squiers, Director of the Local Rules Project; and Bryan A. Garner and Joseph F. Spaniol,

consultants to the Committee.

AMENDMENTS TO TEE
FEDERAL RULES OF APPELLATE PROCEDURE

Rules Recommended for Approval and Transmission -

The Advisory Committee on Appellate Rules completed its style revision project to

clarify and simplify the language of the appellate rules. It submitted revisions of all forty-eight

Rules of Appellate Procedure and a revision of Form 4 (no changes were made in Forms 1, 2, 3,

and 5), together with Committee Notes explaining their purpose and intent The comprehensive

style revision was published for public comment in April 1996 with an extended comment period

expiring December 31, 1996. Public hearings were scheduled but canceled, because no witness

requested to testify.

The style revision has taken up most of the advisory committee's work during the past

four years. The style changes were designed to be nonsubstantive, except with respect to those

rules outlined below, which were under study -when the style project commenced. A few

additional substantive changes have been made necessary by legislative enactments or other

recent developments. Almost all comments received from the bench, bar, and law professors

teaching procedure and legal writing were quite favorable to the restyled rules. Only one

negative comment was received-that to the effect "why change a system that has worked?"

The advisory committee recommended, and the Standing Rules Committee agreed, that

the submission to the Judicial Conference and its recommendation for submission to the

Supreme Court, if the changes are approved, should be in a different format from the usual



submission. Instead of striking through language being eliminated and underlining proposed new

language, the changes made by the restylization project can best be perceived by a side-by-side

comparison of the existing rule (in the left-hand column) with the proposed rule (in the right-

hand column). Commentary on changes that could be considered more than stylistic-generally

resolving inherent ambiguities-are discussed in the Committee Notes. A major component of

the restylization has been to reformat the rules with appropriate indentations. Your Committee

concurs with the recommendation of the advisory committee that the physical layout of the rules

should be an integral part of any official version-and of any published version that is intended

to reflect the official version.

In connection with the restylization project, the advisory committee and the Standing

Rules Committee bring to the attention of the Judicial Conference two changes in the restyled

rules-the use of "en band" instead of "in banc" and the use of "must' in place of "shall."

Although 28 U.S.C. § 46 has used "in banc" since 1948, a later law, Act of Oct. 20, 1978, Pub.

L. No. 95-486, 92 Stat. 1633, used "en banc" when authorizing a court of appeals having more

than fifteen active judges to perform its "en bane" functions with some subset of the court's

members. Also the Supreme Court uses "en banc" in its own rules. See S. Ct. R 13.3. The "en

banc" spelling is overwhelmingly favored by courts, as demonstrated by a computer search

conducted in 1996 that found that more than 40,000 circuit cases have used the term "en banc"

and just under 5,000 cases (11%) have used the term "in banc." When the search was confined

to cases decided after 1990, the pattern remained the same-12,600 cases using "en banc"

compared to 1,600 (11%) using "in banc." The advisory committee decided to follow the most

commonly used "en bane" spelling. This is a matter of choice, of course, but both committees

recommend the more prevalent use to the Judicial Conference.



The advisory committee adopted the use of "must" to mean "is required to" instead of

using the traditional "shall." This is in accord with Bryan A. Garner, Guidelines for Drafting and

Editing Court Rules § 4.2 at 29 (1996). The advisory committee is aware that the Supreme Court

changed the word "must" to "shall" in some of the amendments of individual rules previously

submitted to the Court. In doing so, the Supreme Court indicated a desire not to have

inconsistent usages in the rules, and concluded "that terminology changes in the Federal Rules be

implemented in a thoroughgoing, rather than piecemeal, way." The instant submission is a

comprehensive revision of all the appellate rules. Because of the potentially different

constructions of "shall," see Garner, A Dictionary of Modern Legal Usage 93942 (2d ed. 1995),

the advisory committee eliminated all uses of "shall" in favor of "must" when "is required to" is -

meant Both the advisory committee and the Standing Rules Committee recognized room for

differences of opinion and do not want the restylization work rejected due to the use of this word.

Included in this submission are some rules that have substantive amendments, all of

which have been published for public comment at least once except the proposed abrogation of U
Rule 3.1 and the proposed amendments to Rule 22. Both of the latter changes are responsive to

recent legislation. The changes to Rules 26.1, 29, 35, and 41 were approved for circulation to the

bench and bar for comment in September 1995. They were resubmitted for public comment in

April 1996 as a part of the comprehensive style revision. After considering suggestions received

during these two comment periods, they were approved with minor changes along with the

restylized version of the rules. Revised Rules 27, 28, and 32 were approved for circulation for

public comment in April 1996 along with the restylized rules-with special notations to the U
bench and bar that these three rules underwent substantive changes. Rules 5, 5.1 (the latter of

which is proposed to be abrogated), and Form 4 were sent out for comment separately, after the



restylization package. Rules 5 and 5.1 were revised because of recent legislative changes and a

proposed new Fed. R. Civ. P. 23(f); Form 4 was revised because of recent legislative changes and

a request by the Supreme Court Clerk for a more comprehensive form. The substantive changes

are summarized below, rule-by-rule in numerical order.

Rule 3.1 (Appeal from a Judgment of a Magistrate Judge in a Civil Case) would be

abrogated under the proposed revision because it is no longer needed. The primary purpose for

the existence of Rule 3.1 was to govern an appeal to the court of appeals following an appeal to

the district court from a magistratejudge's decision. The Federal Courts Improvement Act of

1996, Pub. L. 104-317, repealed paragraphs (4) and (5) of 28 U.S.C. § 636(c) and eliminated the

option to appeal to the district court. An appeal from ajudgment by a magistrate judge now lies

directly to the court of appeals.

The proposed consolidation of Rule 5 (Appeal by Permission Under 28 U.S.C. § 1292(b))

and Rule 5.1 (Appeal by Permission Under 28 U.S.C. § 636(c)(5)) would govern all discretionary

appeals from a district or magistrate judge order, judgment, or decree. In 1992, Congress added

subsection (e) to 28 U.S.C. § 1292 giving the Supreme Court power to prescribe rules that

'provide for an appeal of an interlocutory decision to the Court of Appeals that is not otherwise

provided foe, in § 1292. The advisory committee believed the amendment of Rule 5 was

desirable because of the possibility of new statutes or rules authorizing discretionary

interlocutory appeals, and the desirability of having one rule that governs all such appeals. One

possible new application appears contemporaneously in the proposed new Fed. R. Civ. P. 23(f) to

allow the interlocutory appeal of a class certification order. Present Rule 5.1 applies only to

appeals by leave from a district court's judgment entered after an appeal to the district court from



a magistrate judge's decision. The Federal Courts Improvement Act of 1996 abolished all L
appeals by permission that were covered by this rule, making Rule 5.1 obsolete.

The proposed amendments to Rule 22 (Habeas Corpus and Section 2255 Proceedings)

conform to recent legislation. First, the rule is made applicable to 28 U.S.C. § 2255 proceedings. U

This brings the rule into conformity with 28 U.S.C. § 2253 as amended by the Anti-Terrorism 0

and Effective Death Penalty Act of 1996, Pub. L. No. 104-132. Second, the amended rule states

that a certificate of appealability may be issued by a "circuit justice or a circuit or district judge."

Amended § 2253 requires a certificate of appealability issued by a "circuit justice or judge" in

order to bring an appeal from denial of an application for the writ. The proposed amendment

removes the ambiguity created by the statute and is consistent with the decisions in all circuits

that have addressed the issue.

The proposed amendment of Rule 26.1 (Corporate Disclosure Statement) would eliminate

the requirement that corporate subsidiaries and affiliates be listed in a corporate disclosure

statement Instead, the rule requires that a corporate party disclose all of its parent corporations K
and any publicly held company owning ten percent or more of its stock. The changes eliminate

the ambiguity inherent in the word "affiliates" and identify all of those entities which might

possibly result in a judge's recusal. The revised rule was submitted to the Committee on Codes

of Conduct, which found it to be satisfactory in its revised form.

The proposed amendment of Rule 27 (Motions) would treat comprehensively, for the first

time, motion practice in the courts of appeals. The rule is entirely rewritten to provide that any

legal argument necessary to support a motion must be contained in the motion itself, not in a V

separate brief It expands the time for responding to a motion from seven to ten days and permits

a reply to a response-without prohibiting the court from shortening the time requirements or
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deciding a motion before receiving a reply. It establishes length limitations for motions and

responses, and states that a motion will be decided without oral argument unless the court orders

otherwise.

The proposed amendment of Rule 28 (Briefs) is necessary to conform it to the proposed

amendments to Rule 32. Page limitations for a brief are deleted from Rule 28(g), because they

are treated in Rule 32.

Rule 29 (Brief of an Amicus Curiae) would be amended to establish limitations on the

l length of an amicus curiae brief. It adds the District of Columbia to those governments that may

file without consent of the parties or leave of court: The amended rule generally makes the form

1L
and timing requirements more specific, and states that the amicus curiae may participate in oral

argument only with the court's permission.

Rule 32 (Form of Briefs, Appendices, and Other Papers) would be rewritten

comprehensively with a principal aim of curbing cheating on the traditional fifty-page limitation

on the length of a principal brief. New computer software programs make it possible to use type

styles and sizes, proportional spacing, and sometimes footnotes, to create briefs that comply with

a limitation stated in a number of pages, but that contain up to 40% more material than a normal

brief and are difficult for judges to read. The rule was amended in several significant ways. A

brief may be on "light' paper, not just "white," making it acceptable to file a brief on recycled

, Em paper. Provisions for pamphlet-sized briefs and carbon copies have been deleted because of their

very infrequent use. The amended rule permits use of either monospaced or proportional

typeface. It establishes length limitations of 14,000 words or 1,300 lines of monospaced typeface

(which equates roughly to the traditional fifty pages) and requires a certificate of compliance

unless the brief utilizes the "safe harbor" limits of thirty pages for a principal brief and fifteen
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pages for a reply brief Requirements are included for double spacing and margins; type faces are

to be fourteen-point or larger type if proportionally spaced and limited to IO'A characters per inch

if monospaced. Treatment of the appendix is in its own subdivision. A brief that complies with

the national rule must be accepted by every court; local rules may not impose form requirements

that are not in the national rule. Local rules may, however, move in the other direction; they can

authorize noncompliance with certain of the national norms. Thus, for example, a particular

court may choose to accept pamphlet briefs or briefs with smaller typeface than those set forth in

the national rules. K

Rule 35 (En Banc Determination) would be amended to treat a request for rehearing en

banc like a petition for panel rehearing, so that a request for rehearing en banc will suspend the

finality of the district court's judgment and extend the period for filing a petition for a writ of C

certiorari. Therefore, a "request" for rehearing en bane is changed to a "petition"' for rehearing en e)

bane. The amendments also require each petition for en banc consideration to begin with a

statement demonstrating that the cause meets the criteria for en bane consideration. An C

intercircuit conflict is cited as an example of a proceeding that might involve a question of p
"exceptional importance-one of the traditional criteria for granting an en banc hearing.

Rule 41 (Mandate; Contents; Issuance and Effective Date; Stay) would be amended to

provide that filing of a petition for rehearing en bane or a motion for stay of mandate pending

petition to the Supreme Court for a writ of certiorari both delay the issuance of the mandate until -

disposition of the petition or motion. The amended rule also makes it clear that a mandate is

effective when issued. The presumptive period of a stay of mandate pending petition for a writ

of certiorari is extended to ninety days, to accord with the Supreme Court's time period.



Form 4 (Affidavit Accompanying Motion for Permission to Appeal In Forma Pauperis)

would be substantially revised. The Clerk of the Supreme Court asked the advisory committee to

devise a new, more comprehensive form a f affidavit in support of an application to proceed in

L i forma pauperis. A single form is-used by both the Supreme Court and the courts of appeals. In

addition, the Prison Litigation Reform Act of 1996 prescribed new requirements governing in

forma pauperis proceedings by prisoners, including requiring submission of an affidavit that

includes a statement of all assets the prisoner possesses. Form 4 was amended to require a great

i deal more information than specified in the current form, including all the information required

by the recent enactment

The Standing Rules Committee concurred with the advisory committee's

recommendations. The proposed amendments to the Federal Rules of Appellate Procedure, as

recommended by your Committee, are in Appendix A with an excerpt from the advisory

committee report

Recommendation: That the Judicial Conference approve the proposed
amendments to Appellate Rules 1-48 and to Form 4 and transmit them to the

Supreme Court for its consideration with the recommendation that they be
adopted by the Court and transmitted to Congress in accordance with the law.

AMEIDMENTS TO THE
FEDERAL RULES OF BANKRUPTCY PROCEDURE

Official Bankruptcy Forms Submitted for Approval

The Advisory Committee on Bankruptcy Rules submitted proposed revisions to Official

Bankruptcy Forms 1, 3, 6F, 8, 9A-91, 10 ,14, 17, 18, and new Forms 20A and 20B. The

proposed revisions mainly clarify or simpify existing forms. Several of the most heavily used

forms were redesigned by a graphics expert, and instructions contained in forms often used by

petitioners in bankruptcy or creditors were rewritten using plain English.



Official Form 1 (Voluntary Petition) would be amended to simplify the form and make it

easier to complete. In particular, the amendments reduce the amount of information requested,

add new statistical ranges for reporting assets and liabilities, and delete the request for

information regarding the filing of a plan.

Official Form 3 (Application and Order to Pay Filing Fee in Installments) would be

amended to include an acknowledgment by the debtor that the case may be dismissed if the

debtor fails to pay a filing fee installment It would also clarify that a debtor is not disqualified

under Rule 1006 from paying the fee in installments solely because the debtor paid a bankruptcy

petition preparer.

Official Form 6 (Schedule F) would be amended by adding to the schedule (which lists

creditors holding an unsecured nonpriority claim) a reference to community liability for claims.

Official Form 8 (Chapter 7 Individual Debtor's Statement of Intention) would be

amended to make it more consistent with the language of the Bankruptcy Code. Language would

also be deleted from the present form that may imply that a debtor is limited to options contained

on the form.

Official Form 9 (Notice of Commencement of Case Under the Bankruptcy Code, Meeting

of Creditors and Fixing of Dates) includes eleven alternatives. Each form is designed for a

particular type of debtor (individual, partnership, or corporation), the particular chapter of the

Bankruptcy Code in which the case is pending, and the nature of the estate (asset or no asset). -

The forms are used in virtually all bankruptcy cases.

Form 9 and its Alternatives would be expanded to two pages to make them easier to read,

and the explanatory material is rewritten in plain English. Several clerks of court expressed

concern that the existing forms' instructions were difficult to understand, which resulted in many



questions from the public that consumed considerable staff resources. The advisory committee

agreed that the existing instructions were inadequate. At the same time, it recognized that there

would be added printing expense incurred in expanding the instructions. The advisory

committee believed that better instructions were essential, and the savings realized from the

expected reduction in calls to the clerks' offices asking for assistance probably would offset some

of the added printing expenses. In addition, the advisory committee noted that the $30

administrative fee assessed against a debt!or filing a chapter 7 or chapter 13 bankruptcy case was

F intended to pay for the cost of noticing. The fee would easily cover the added expense in

Xllow expanding the form to two pages. On balance, the advisory committee concluded that the

benefits to the public substantially outweighed the added expense.

F1
Official Form 10 (Proof of Clainm) would be amended to provide instructions and

definitions for completing the form. The form also is reformatted to eliminate redundancies in

the information request Creditors are advised not to submit original documents in support of the

claim.

Official Form 14 (Ballot for Accepting or Rejecting the Plan) would be amended to

simplify its format and make it easier to complete.

Official Form 17 (Notice of Appeal from a Judgment, Order, or Decree of a Bankruptcy

F , Court) would be amended to direct the appellant to provide the addresses and telephone numbers

of the attorneys for all parties to the judEment, order, or decree appealed from, as required by -

Bankruptcy Rule 8001(a). It also infoms other parties-in addition to the appellant-that they

its may elect to have the appeal heard by the district court, rather than by a bankruptcy appellate

panel.



Official Form 18 (Discharge of Debtor) would be amended to simplify the form and

clarify the effects of a discharge. A comprehensive explanation, in plain English, is added to the L

back of the form to assist both debtors and creditors to understand bankruptcy discharge.

Official Form 20A (Notice of Motion or Objection) and Form 20B (Notice of Objection

to Claim) would be added to provide uniform, simplified explanations on how to respond to

motions and/or objections that are frequently filed in a bankruptcy case. I

The proposed revisions and additions to the Official Bankruptcy Forms, as recommended

by your Committee, are in Appendix B together with an excerpt from the advisory committee's U.

report.

Recommendation: That the Judicial Conference approve the proposed revisions
to Official Bankruptcy Forms 1, 3, 6F, 8, 9A-9I, 10, 14, 17, 18, and new Forms
20A and 20B.

Most debtors and creditors participating in bankruptcy rely on the private sector for

copies of the Official Forms. There is usually a significant lag time between the promulgation of

a form revision and the date when the private sector publishes the revised new forms. In U

addition, some of the amended forms are notices and orders generated by the courts' automated

systems and the Bankruptcy Noticing Center. Court staff and the Noticing. Center will need

adequate time to implement the revisions to the forms. The advisory committee recommended

that a reasonable transition of about five months be authorized during which continued use of

superseded forms would be permitted. -

Recommendation: That the Judicial Conference promulgate the proposed
revisions to the Official Bankruptcy Forms to take effect immediately, but permit At
the superseded forms to also be used until March 1, 1998.
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Rules Approved for Publication and Comment

The Advisory Committee on Bankruptcy Rules submitted to your Committee proposed

amendments to Bankruptcy Rules 1017, 1019, 2002,2003, 3020, 3021, 4001, 4004,4007, 6004,

6006, 7001, 7004, 7062, 9006, and 9014 and recommended that they be published for public

comment

The proposed amendments to Rule 1017 (Dismissal or Conversion of Case; Suspension)

would specify the parties who are entitled to a notice of a United States trustee's motion to

dismiss a voluntary chapter 7 or chapter 13 case based on the debtor's failure to file a list of

creditors, schedules, or statement of financial affairs. Instead of sending a notice of a hearing in

a chapter 7 case to all creditors, as presently required, the notice would only be sent to the debtor,

the trustee, and any other person or entity specified by the court

The proposed amendments to Rule 1019 (Conversion of Chapter 11 Reorganization Case,

Chapter 12 Family Farmer's Debt Adjustment Case, or Chapter 13 Individual's Debt Adjustment

Case to Chapter 7 Liquidation Case) would: (1) clarify that a motion for an extension of time to

file a statement of intention regarding collateral must be filed or made orally before the time

specified in the rule expires; (2) provide that the holder of a postpetition, preconversion

administrative expense claim is required to file within a specified time period a request for

payment under § 503(a) of the Code, rather than a proof of claim under § 501 of the Code or

Rules 3001(a)-{d) and 3002; and (3) conform the rule to the 1994 amendments to § 502(b)(9) of

the Code and to the 1996 amendments to Rule 3002(cXl) regarding the 180-day period for filing

a claim by a governmental unit

Rule 2002(a)(4) (Notices to Creditors, Equity Security Holders, United States, and United
L~hq

States Trustee) would be amended to delete the requirement that notice of a hearing on dismissal
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of a chapter 7 case based on the debtor's failure to file required lists, schedules, or statements )

must be sent to all creditors. The amendment conforms with the proposed amendment to Rule 4

101-7, which requires that the notice be sent only to certain parties.

The proposed amendments to Rule 2003 (Meeting of Creditors or Equity Security L

Holders) would require the United States to mail a copy of the report of a disputed election for a

chapter 7 trustee to any party in interest that has requested a copy of it. The amendment gives a

party in interest ten days from the filing of the report-father than from the date of the meeting of L

creditors-to file a motion to resolve the dispute.

The proposed amendments to Rule 3020(e) (Deposit; Confirmation of Plan in a Chapter 9

Municipality or a Chapter 11 Reorganization Case) would automatically stay for ten days an

order confirming a chapter 9 or chapter 11 plan so that parties will have sufficient time to request

a stay pending appeal.

Rule 3021 (Distribution under Plan) would be amended to conform to the amendments to

Rule 3020 regarding the 10-day stay of an order confirming a plan in a chapter 9 or chapter 11 V
case.

A new subdivision (a)(3) would be added to Rule 4001 (Relief from Automatic Stay;

Prohibiting or Conditioning the Use, Sale, or Lease of Property; Use of Cash Collateral; K

Obtaining Credit; Agreements) that would automatically stay for ten days an order granting relief

from an automatic stay so that parties will have sufficient time to request a stay pending appeal.

The proposed amendments to Rule 4004(a) (Grant or Denial of Discharge) would clarify

that the deadline for filing a complaint objecting to discharge under § 727(a) of the Code is 60

days after the first date set for the meeting of creditors, whether or not the meeting is actually

held on that date. Rule 4004(b) is amended to clarify that a motion for an extension of time for



filing a complaint objecting to a discharge must be filed before the time specified in the rule has

expired.

Rule 4007 (Determination of Dischargeability of a Debt) would be amended to clarify

that the deadline for filing a complaint to determine dischargeability of a debt under § 523(c) of

the Code is 60 days after the first date set for the meeting of creditors, whether or not the meeting

is actually held on that date. The rule is also amended to clarify that a motion for an extension of

time for filing a complaint must be filed before the time specified in the rule has expired.

Rule 6004(g) (Use, Sale, or Lease of Property) is added to automatically stay for ten days

an order authorizing the use, sale, or lease of property, other than cash collateral, so that parties

will have sufficient time to request a stay pending appeaL

A new subdivision (d) would be added to Rule 6006 (Assumption, Rejection and

Assignment of Executory Contracts and Unexpired Leases) that would automatically stay for ten

days an order authorizing the trustee to assign an executory contract or unexpired lease under

§ 365(f) of the Code so that a party will have sufficient time to request a stay pending appeal.

The proposed amendments to Rule 7001 (Scope of Rules of Part VII) would recognize

that an adversary proceeding is not necessary to obtain injunctive relief when the relief is

provided for in a chapter 9, chapter 11, chapter 12, or chapter 13 plan.

The proposed amendments to Rule 7004(e) (Process; Service of Summons, Complaint)

would provide that the 10-day time limit for service of a summons does not apply if the summons

is served in a foreign country.

The proposed amendments to Rule 7062 (Stay of Proceedings to Enforce a Judgment)

would delete the references to the additional exceptions to Rule 62(a) of the Federal Rules of

Civil Procedure. The deletion of these exceptions, which are orders in a contested matter rather



than in an adversary proceeding, is consistent with amendments to Rule 9014 that render Rule

7062 inapplicable to a contested matter.

Rule 9006(cX2) (Time) would be amended to prohibit the reduction of time fixed under

Rule 1019(6) for filing a request for payment of an administrative expense incurred after the

commencement of a case and before conversion of the case under chapter 7.

Rule 9014 (Contested Matters) would be amended to delete the reference to Rule 7062

from the list of Part VII rules that automatically apply in a contested matter.

The Committee voted to circulate the proposed amendments to the bench and bar for

comment.

AMENDMENTS TO THE L
FEDERAL RULES OF CIVIL PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Civil Rules submitted proposed amendments to Rule

23(c)(1) and Rule 23(f) on class actions, together with Committee Notes explaining their purpose

and intent The proposed amendments were part of a larger package of proposed revisions to

Rule 23 circulated to the bench and bar for comment in August 1996. Public hearings on the

proposed amendments were held in Philadelphia, Dallas, and San Francisco. The Standing Rules

Committee approved new subdivision (f), but recommitted the proposed amendments to (c)(l) to

the advisory committee. i

The advisory committee's work on these proposed amendments began in 1991, when it I
was asked by the Judicial Conference to act on the recommendation of the Ad Hoc Committee on

Asbestos Litigation to study whether Rule 23 should be amended to facilitate mass tort litigation.

To understand the full scope and depth of the problems, the advisory committee sponsored or L

participated in a series of major conferences at the University of Pennsylvania, New York
_
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University, Southern Methodist University, and the University of Alabama, as well as studied the

issues at regularly scheduled meetings elsewhere. During these conferences, the advisory

committee heard from experienced practitioners, judges, academics, and others. To shore up the

- minimal empirical data on current class action practices, the Federal Judicial Center, at the

request of the advisory committee, completed a study of the use of class actions terminated

within a two-year period in four large districts.

In the course of its six-year study, the advisory committee considered a wide array of

procedural changes, including proposals to consolidate (bXl), (b)(2), and (b)(3) class actions, to

add opt-in and opt-out flexibility, to enhance notice, to define the fiduciary responsibility of class

representativeness and counsel, and to regulate attorney fees. In the end, with the intent of

stepping cautiously, the committee opted for what it believed were five modest changes which

were published for comment in August 1996.

During the six-month commentary period, the advisory committee received hundreds of

V- ' pages of written comments and testimony from some 90 witnesses at the public hearings.

Comments and testimony were received from the entire spectrum of experienced users of Rule

23, including plaintiffs' class action lawyers, plaintiffs' lawyers who prefer not to use the class

action device, defendants' lawyers, corporate counsel, judges, academics, journalists, and

f litigants who had been class members. The work of the advisory committee and the information

>1 considered by it, including all the written statements and comments and transcripts of witnesses'

testimony, filled a four-volume, 3,000 page compendium of the committee's working papers

published in May 1997.

Although five general changes were published for comment, the advisory committee

decided to proceed with only the proposed amendments to Rule 23(c)(1) and (f) at this time. The

L\



change to Rule 23(cXl) would clarify the timing of the court's certification decision to reflect Lf

present practice. New subdivision (f) would authorize a permissive interlocutory appeal, in the

sole discretion of the court of appeals, from an order granting or denying class certification. The

remaining proposed changes either were abandoned or deferred by the advisory committee after

further reflection, or set aside in anticipation of the Supreme Court's decision in Amchem

Products, Inc. v. Windsor, No. 96-270 (decided June 25, 1997) - a Third Circuit case holding

invalid a settlement of a class action that potentially consisted of tens of thousands of asbestos

claimants. The advisory committee carefully considered whether to delay proceeding on the

proposed amendments to Rule 23 (c)(1) and (f) and wait until action on the remaining proposed

amendments to Rule 23 was completed. But it concluded unanimously that the changes to (cXl)

and (f) were important and distinct from the remaining proposed changes and needed to be acted

on expeditiously. In particular, the proposed change to Rule 23(f) could have immediate and

substantial beneficial impact on class action practice.

New subdivision (1) would create an opportunity for interlocutory appeal from an order

granting or denying class action certification. The decision whether to permit appeal is in the D

sole discretion of the court of appeals. Application for appeal must be made within ten days after

entry of the order. District court proceedings would be stayed only if the district judge or the

court of appeals ordered a stay. Authority to adopt an interlocutory appeal provision was

conferred by 28 U.S.C. § 1292(e).

The advisory committee concluded that the class action certification decision warranted

special interlocutory appeal treatment A certification decision is often decisive as a practical K
matter. Denial of certification can toll the death knell in actions that seek to vindicate large

numbers of individual claims. Alternatively, certification can exert enormous pressure to settle. U
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Because of the difficulties and uncertainties that attend some certification decisions-those that

do not fall within the boundaries of well-established practice-the need for immediate appellate

review may be greater than the need for appellate review of many routine civil judgments. Under

present appeal statutes, however, it is difficult to win interlocutory review of orders granting or

denying certification that present important and difficult issues. Many such orders fail to win

district court certification for interlocutory appeal under 28 U.S.C. § 1292(b), in part because

some courts take strict views of the requirements for certification. Resort has been had to

mandamus, with some success, but review may strain ordinary mandamus principles.

The lack of ready appellate review has made it difficult to develop a body of uniform

national class-action principles. Many commentators and witnesses advised the advisory

committee that district courts often give different answers to important class-action questions,

and that these differences encourage forum shopping. The commentators and witnesses who

testified on proposed Rule 23(f) provided strong, although not universal, support for its adoption.

The main ground for opposing the proposed amendment was that applications for

permission to appeal would become a routine strategy of defendants to increase cost and delay.
.

The advisory committee recognized that there might be strong temptations to seek permission to

4-, vappeal, particularly during the early days of Rule 23(f). It hoped that lawyers would soon

recognize that appeal would be granted only in cases that present truly important and difficult

issues, and that the potential for many ill-founded appeal petitions would quickly dissipate. In

any event, it relied on the advice of many circuit judges that applications for permission to appeal

under 28 U.S.C. § 1292(b) are quickly processed, adding little to the costs and delay experienced

f>lllk by the parties and trial courts, and imposing little burden on the courts of appeals. The

committee was confident that, as with § 1292(b) appeals, Rule 23(f) petitions would be quickly



resolved on motion. The advisory committee concluded that the benefits of the proposal greatly

outweighed the small additional workload burden. X

The Standing Rules Committee concurred with the advisory committee's

recommendation to add a new Rule 23(f). The proposed amendments to the Federal Rules of

Civil Procedure, as recommended by your Committee, are in Appendix C with an excerpt from

the advisory committee reporL Hi

Recommendation: That the Judicial Conference approve the proposed new Civil

Rule 23(f) and transmit it to the Supreme Court for its consideration with the

recommendation that it be adopted by the Court and transmitted to Congress in
accordance with the law.

In many class action cases, the decision to certify is the single most important judicial C,

event, which often sets into motion a series of actions inexorably leading to settlement. The

advisory committee heard much testimony about the intense pressure placed on the defendant to

settle once a class action had been certified, rather than risk any chance of losing. The proposed i
amendment of Rule 23(c)(1) would amend the requirement that the class action certification

determination be made "as soon as practicable." The advisory committee's proposed change to

"when practicable" was designed to confirm present practice, which permits a ruling on a motion

to dismiss or for summary judgment before addressing certification questions.

The Standing Rules Committee recognized that in most class action cases a judge needs

sufficient information, which often requires adequate time for discovery, before making the -

critical class action certification decision. But concern was expressed that a delay in the

certification decision might as a practical matter eliminate any real relief to some injured parties

under certain circumstances, particularly when their claims may become moot if not acted on

expeditiously. In addition, the advisory committee continues to study proposed revisions to other C

parts of the rule and could further consider the change to (c)(I) at the same time. Accordingly,
L.'



WV your Committee voted to recommit the proposed amendments to Rule 23(c)(1) to the advisory

L. committee for further consideration.

Scope and Nature of Discovery

)With the goal of reducing cost and delay in litigation, the advisory committee has

embarked on a major review of the general scope and nature of discovery. As part of this overall

discovery project, the advisory committee will address the discovery-related recommendations

contained in the Judicial Conference's report to Congress on RAND's Civil Justice Reform Act

study, including the need to revisit the "opt-in" "opt-out" mandatory disclosure provisions.

A subcommittee was appointed to explore discovery issues. It convened a conference of

about 30 prominent attorneys and academics to discuss discovery problems. Building on that

meeting, the advisory committee, along with the Boston College School of Law,. is sponsoring a

symposium on discovery in September 1997. Academics will present papers that will later be

published by the school's law review. Several panels of experienced practitioners and judges

will also address distinct discovery issues at the conference. The advisory committee plans to

meet in October to decide which specific discovery issues discussed at the symposium it will

pursue.

AMENDMENTS TO THE
FEDERAL RULES OF CRIMINAL PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Criminal Rules submitted proposed amendments to Federal

Rules of Criminal Procedure 5.1, 26.2, 31, 33, 35, and 43 together with Committee Notes

explaining their purpose and intent. The proposed amendments had been circulated to the bench

and bar for comment in August 1996. A public hearing was scheduled for Oakland, California,

but no witnesses requested to testify.



The proposed amendments to Rule 5.1 (Preliminary Examination) would require l

production of a witness statement after the witness has testified at a preliminary examination

hearing. The proposal is similar to current provisions in other rules that require production of a

witness statement at other pretrial proceedings.

Rule 26.2 (Production of Wlitness Statements) would be amended to include a cross-

reference to the proposed amendment to Rule 5.1, extending the requirement to produce a

witness statement to a preliminary examination.

The proposed amendment to Rule 31 (Verdict) would require individual polling ofjurors

when polling occurs after the verdict, either at a party's request or on the court's own motion.

The amendment confirms the existing practice of most courts.

Rule 33 (New Trial) would be amended to require that a motion for a new trial based on

newly discovered evidence be filed within three years after the date of the "verdict or finding of

guilty." The current rule uses "final judgment" as the triggering event, but courts have reached

different conclusions on when a final judgment is entered. As a result of the disparate practices,

the time to file the motion has varied among the districts. The published version of the proposed C

amendment fixed a clear starting point to begin the time period and set two years as the outside C

limit The advisory committee was persuaded by the public comment, however, that an L
additional year was necessary. Defense attorneys often concentrate their available time and

resources prosecuting an appeal immediately after the verdict or finding of guilty and only begin

considering filing a motion for a new trial when they have completed the appeal.

Rule 35 (Correction or Reduction of Sentence) would be amended to permit a court to

aggregate a defendant's assistance in the prosecution or investigation of another offense rendered

Li
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before and after sentencing in determining whether a defendant's assistance is "substantial" as

required under Rule 35(b). The proposed amendment is intended to recognize a defendant's

significant assistance rendered before and after sentencing, either of which viewed alone would

be insufficient to meet the "substantial" level.

The proposed amendment to Rule 43 (Presence of the Defendant) would clarify that a

defendant need not be present: (1) at a Rule 35(b) reduction of sentence proceeding for

substantial assistance rendered by the defendant; (2) at a Rule 35(c) correction of sentence

proceeding for a technical arithmetical or other clear error, or (3) at a 18 U.S.C. § 3582(c)

resentencing modifying an imposed tefm of imprisonment. In virtually all these proceedings, the

modification of a sentence can only inure to the benefit of the defendant, and the defendant's

17 attendance is not necessary. The court does, however, retain the power to require or permit a

defendant to attend any of these proceedings in its discretion. A defendant's presence would still

be required at a resentencing to correct an invalid sentence following a remand under Rule 35(a).

½ The Standing Rules Committee concurred with the advisory committee's recommenda-

tions. The proposed amendments to the Federal Rules of Criminal Procedure, as recommended
K

by your Committee, are in Appendix D with an excerpt from the advisory committee report.

Recommendation: That the Judicial Conference approve the proposed
amendments to Criminal Rules 5.1, 26.2, 31, 33, 35, and 43 and transmit them to
the Supreme Court for its consideration with the recommendation that they be
adopted by the Court and transmitted to Congress in accordance with the law.

Rules Approved for Publication and Comment

The Advisory Committee on Criminal Rules submitted proposed amendments to

Criminal Rules 6, 11, 24, 30, and 54, abrogation of Rules 7(c)(2), 3 1(e), 32(d)(2), and 38(e), and

a new Rule 32.2 with a recommendation that they be published for public comment.



Rule 6 (The Grand Jury) would be amended to permit the grand jury foreperson or deputy 2

foreperson to return an indictment in open court without requiring the presence of the entire

grand jury as mandated under present procedures. The amendment would be particularly helpful

when the grand jury meets in places other than in the courthouse and needs to be transported to &

discharge a ministerial function. The second proposed amendment would allow the presence of

an interpreter who is necessary to assist a juror in taking part in the grand jury deliberations. The

advisory committee recommended that the exception be limited solely to interpreters assisting

the hearing impaired But the Standing Rules Committee concluded that it would be more

helpful to-obtain public comment on an expanded exception to the rule that would allow any

interpreter found to be necessary to assist a grand juror.

The proposed amendment of Rule 11 (Pleas) would require the court to determine

whether the defendant understands any provision in a plea agreement that waives the right to
L

appeal or to collaterally attack the sentence. The advisory committee first considered the

proposed amendment at the request of the Committee on Criminal Law. The amendment also U

conforms Rule 1 1 to current practices under sentencing guidelines and makes it clear that a plea

agreement may include an agreement as to a sentencing range, sentencing guideline, sentencing

factor, or policy statement It also distinguishes plea agreements made under Rule 1 l(eXlX}B),

which are not binding on the court, and agreements under Rule 1 l(e)(l)(C), which are binding.

Rule 24 (Alternate Jurors) would permit the court to retain alternate jurors during the

deliberations if any other regularjuror becomes incapacitated. The alternate jurors would remain

insulated from the other jurors until required to replace a regular juror. The option would be

particularly helpful in an extended trial when two or more original jurors could not participate in

the deliberations because otherwise a new trial would be required.

Cn



The proposed amendments to Rule 30 (Instructions) would permit a court to require or

permit the parties to file any requests for instructions before trial. Under the present rule, a court

may direct the parties to file the requests only during trial or at the close of the evidence.

New Rule 32.2 (Forfeiture Procedures) consolidates several procedural rules governing

the forfeiture of assets in a criminal case, including existing Rules 7(cX2), 3 1(e), 32(d)(2), and

38(e). In Libretti v. United States, 116 S. Ct. 356 (1995), the Supreme Court held that criminal

forfeiture constitutes an aspect of the sentence imposed in a criminal case, and that the defendant

L has no constitutional right to have the jury determine any part of the forfeiture. The proposed

amendment was originally suggested by the Department of Justice and sets up a bifurcated post-

guilt adjudication forfeiture procedure. At the first proceeding, the court determines what

property is subject to forfeiture. At the second, the court rules on any petition filed by a third

party claiming an interest in the forfeitable property and otherwise conducts ancillary

proceedings. Parties are permitted to conduct discovery in accordance with the Federal Rules of

Civil Procedure to the extent determined necessary by the court.

A technical amendment is proposed to Rule 54 removing the reference to the court in the

Canal Zone, which no longer exists.

The Committee voted to circulate the proposed amendments to the bench and bar for

comment

Informational Items

The Standing Committee voted to reject the recommendation of the advisory committee

to seek legislation amending 18 U.S.C. § 3060 to permit a magistrate judge to conduct a

preliminary examination over the defendant's objection. Criminal Rule 5(c) tracks the statutory

provision, and it would also need to be amended to conform to a statutory change. At the request



of the Committee, the Committee on the Administration of the Magistrate Judges System was 6

asked to review the advisory committee's recommendation. It agreed with the substance of the

proposal and endorsed the necessary legislative and rule changes. Your Committee concluded

that the proposed change should be recommitted to the advisory committee to consider action i

under the rulemaking process. A parallel statutory change could be pursued at the appropriate

time.

A bill was introduced in the House of Representatives (H.R 1536) that would amend 18

U.S.C. § 3321 and reduce the number of grand jurors from a range of 16-23 to 9-13, with 7 jurors

instead of 12 jurors necessary to concur in an indictment Criminal Rule 6 tracks the language of

the current statutory provision. The Advisory Committee on Criminal Rules has placed the

matter on the agenda of its next meeting in October 1997, which is consistent with the

recommendations of the Committee on Court Administration and Case Management and the 4

Committee on Criminal Law.

AMENDMENTS TO TIE L
FEDERAL RULES OF EVIDENCE

Rules Recommended for Approval and Transmission

The Advisory Committee on Evidence Rules submitted proposed amendments to Federal

Rules of Evidence 615 (Exclusion of Witnesses). The amendment would expand the list of

witnesses who may not be excluded from attending a trial to include any victim as defined in the

Victim's Rights and Restitution Act of 1990 and the Victim Rights Clarification Act of 1997.

The amendment is intended to conform to the two Acts. These laws provide that: (1) a victim-

witness is entitled to attend the trial unless the witness' testimony would be materially affected

by the testimony at trial; and (2) a victim-witness who may testify at a later sentencing K
proceeding cannot be excluded from the trial for that reason.



The advisory committee's proposed amendment was limited to witnesses specifically

defined by the two victim rights' statutes. The Standing Rules Committee concluded that a more

expansive amendment was preferable to account for any other existing or fiture statutory

exception. It revised the proposed amendment to extend to any "person authorized by statute to

be present" The Committee also agreed with the request to forward the proposed amendments

directly to the Judicial Conference without publishing them for public comment Under the

governing, Procedures for the Conduct ofBusiness by the Judicial Conference Committees on

Rules of Practice and Procedure the "Standing Committee may eliminate the public notice and

comment requirement if, in the case of a technical or conforming amendment, it determines that

notice and comment are not appropriate or necessary." The Standing Rules Committee

determined that the proposed amendment, as revised, was a conforming amendment

The proposed amendment to the Federal Rules of Evidence, as recommended by your

Committee, appears in Appendix E together with an excerpt from the advisory committee report

Recommendation: That the Judicial Conference approve the proposed
amendment to Evidence Rule 615 and transmit it to the Supreme Court for its
consideration with the recommendation that it be adopted by the Court and
transmitted to Congress in accordance with the law.

Informational Items

The Standing Rules Committee recommitted to the advisory committee for further study

proposed amendments to Evidence Rule 103 (Rulings on Evidence) that would add a new

subdivision governing in limine practice. The present rules do not address in limine practice, and

this has resulted in some conflict in the courts and confusion in the practicing bar. Proposed

amendments to Evidence Rule 103 were published for comment in 1995, but were eventually

withdrawn. Although generally inclined to publish for comment another proposed in limine rule,



several members of the Standing Rules Committee expressed concern regarding certain technical

issues that they believed needed first to be addressed by the advisory committee. The Committee

agreed that further study by the advisory committee would be helpful before publishing another

proposed change to Rule 103.,

The advisory committee has refrained from considering amending Evidence Rule 702 to

account for the Supreme Court's decision in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 f7

U.S. 579 (1993), and later decisions generated by it, until a time when the district courts and L

courts of appeals have had an opportunity to explore some of the decision's far-reaching K
implications. Several years have now passed. Daubert case law has rapidly developed and

involves many areas not considered nor in issue in the 1993 case. The advisory committee has

concluded that the time is now right for a review of Evidence Rules 702 and 703 and has placed

the matter on its agenda for its October meeting. In addition, both the Senate and the House of r7
L

Representatives are considering bills to codify the Court's decision.

RULES GOVERNING ATTORNEY CONDUCT L

A study by the Committee's reporter of appellate and bankruptcy cases involving rules of

attorney conduct and a Federal Judicial Center empirical study on rules governing attorney

conduct have now been completed. The Committee was also advised of the current status of

meetings between the Department of Justice and the Conference of Chief Justices on contacting

represented parties. The Committee's reporter was asked to prepare some specific proposals for

the Committee's consideration at its next meeting in January.

UNIFORM NUMBERING SYSTEM FOR LOCAL RULES OF COURT U

Amendments to the Federal Rules of Practice and Procedure took effect on December 1,

1995, which required that all local rules of court "must conform to any uniform numbering



L
system prescribed by the Judicial Conference." In March 1996, the Conference prescribed a

numbering system for local rules of court to implement the 1995 rules amendments. The

J Conference set April 15, 1997, as the effective date of compliance with the uniform numbering

system so that courts would have sufficient time to make necessary changes to their local rules.

Slightly less than half of the courts were able to renumber their local rules by April 15,

1997. Several additional courts completed their renumbering before the Standing Rules

Committee met in June. Other courts have advised the Committee that they are nearing

completion of their local rules renumbering. The Committee continues to encourage those courts

L that have not yet adopted a uniform numbering system to renumber their local rules. The

Committee finds promising the recent increase in the number of courts adopting a uniform

numbering system, and it will continue to offer to help the courts that are in the process of

K renumbering their local rules.

LONG RANGE PLANNING

The chairs of the Standing Rules Committee and the Advisory Committee on Civil Rules

ki participated in the May 15, 1997, meeting of the Judicial Conference committee liaisons on the

judiciary's Long Range Plan. During the discussion on mass torts, the advisory committee chair

described the extensive work of the Advisory Committee on Civil Rules on the study of mass

torts in the context of class actions during the past six years. As previously noted, the advisory

committee garnered substantial information and data on class action and mass torts practice,

which were compiled into a four-volume compendium of working papers. The rules committee

chairs favored the consensus of the liaisons that the individual Conference committees should

continue to coordinate their respective work with the other committees involved in the study of

mass tort litigation.

Rules Page 29



LOCAL RULES AND OFFICIAL BANKRUPTCY FORMS ON INTERNET

The Committee was advised of ongoing efforts in the Administrative Office to place local

rules of court and Official Bankruptcy Forms on the Internet Rather than furnishing paper

copies of local rules of court and any amendments to the Administrative Officeas presently

required by 28 U.S.C.§ 2071(d)-courts could fulfill this statutory responsibility by placing and j

updating their local rules directly on the Internet It is expected that Internet access to the rules

would benefit lawyers researching local practices and relieve the clerks' offices of some of their

burden in providing copies of local rules and otherwise responding to inquiries regarding them. -

Access to Official Bankruptcy Forms would benefit practitioners and pro se claimants in

bankruptcy. Paper copies of most of these forms are not available from the courts, but must be

obtained from private sector sources. The advantages of having public access to the forms on the

Internet are clear.

REPORT TO TEE CHIEF JUSTICE

In accordance with the standing request of the Chief Justice, a summary of issues

concerning select new amendments and proposed amendments generating controversy is set forth

in Appendix F.

STATUS OF PROPOSED AMENDMENTS K
A chart prepared by the Administrative Office (reduced print) is attached as Appendix G,

which shows the status of the proposed amendments to the rules.

L}
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Respectfully submitted,

Alicemarie H. Stotler
Chair

Frank W. Bullock, Jr. Alan W. Perry
Frank H. Easterbrook Sol Schreiber
Seth P. Waxman Morey L. Sear
Geoffrey C. Hazard, Jr. James A. Parker

ILI xPhyllis A. Kravitch E. Norman Veasey
Gene W. Lafitte William R Wilson, Jr.

APPENDICES

Appendix A - Proposed Amendments to the Federal Rules of Appellate Procedure
Appendix B - Proposed Amendments to the Federal Rules of Bankruptcy Procedure
Appendix C - Proposed Amendments to the Federal Rules of Civil Procedure
Appendix D - Proposed Amendments to the Federal Rules of Criminal Procedure
Appendix E - Proposed Amendments to the Federal Rules of Evidence

L Appendix F - Report to the Chief Justice on Proposed Select New Rules or Rules
Amendments Generating Controversy

Appendix G - Chart Summarizing Status of Rules Amendments
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Agenda F-1 8 (Appendix F)
Rules

September 1997

Lo. PROPOSED SELECT NEW RULES OR RULES AMENDMENTS
GENERATING SUBSTANTIAL CONTROVERSY

The following summary outlines considerations underlying the recommendations of the
advisory rules committees and the Standing Rules Committee on certain new rules or controversial
rules amendments. A fuller explanation of the committees' considerations was submitted to the

L Judicial Conference and is sent together with this report.

Federal Rules of Appellate Procedure

The proposed style revision of the Appellate Rules is intended to improve the rules' clarity,
7 consistency, and readability. The advisory rules committee identified and eliminated ambiguities
L and inconsistencies that inevitably had crept into the rules since their enactment in 1976. The style

changes are designed to be nonsubstantive, unless-otherwise specified and except with respect to
several rules that were under study when the style project commenced. Virtually all comments from

tat the bench, bar, and law professors on the stylized rules were favorable.

- The style revision has taken up most of the advisory committee's work during the past four
years. The revision of the appellate rules completes the first step of a long-term plan to re-examine
all the procedural rules. The rules committees do not, however, plan to revise the Evidence Rules
for style purposes because of the disruptive effect it would have on trial practice. Judges and lawyers
are familiar with, and rely heavily on, the current text and numbers of the Evidence Rules during trial
proceedings. The style project was launched originally by Judge Robert E. Keeton, former chairman
of the Standing Rules Committee, and Professor Charles Alan Wright, the first chairman of the Style
Subcommittee. The consultant enlisted by them created Guidelines for Drafting and Editing Court
Rules, which provides a uniform set of conventions for all future writing.

L Two style changes are brought to the attention of the Court - the use of "en banc" instead
of "in banc" and the use of "must" in place of "shall." Like several other style changes made in the
rules, these two changes represent the consensus of the rules committees on a style issue that
required a decision that would be adhered to uniformly throughout the rules for purposes ofr consistency. The committee recognizes room for differences of opinion and does not want the

L restylization work to be rejected due to the adoption of either usage.

r- Two other rules, published and commented on for revision other than style, drew notable
Lo comment. Rule 32 is of interest because it incorporates generally the acceptability of computerized

word-processing programs that assist the bench and bar in determining the proper length of briefs
and size of typeface for text. The proposed amendments addressed concerns expressed by many
commentators that were aimed at earlier drafts of the rule. As revised in light of these comments,
the amended rule was well received by the bench and bar. Rule 35 was rewritten after careful
deliberations with representatives of the Department of Justice as well as careful attention to other

L
7' Rules App. F-1



Proposed Select New Rules or Rules Page 2
Generating Substantial Controversy

proposed word choices, to the extent of setting aside preferred style conventions, in order to improve
the rule. L
I. Use of "en banc" instead of "in banc"

A. Brief Descriptionl

The proposed amendment to Rule 35 substitutes the word "en banc" for "in banc."

B. Arguments in Favor

* "En banc" is the common usage and is overwhelmingly favored by the courts.
More than 40,000 published opinions in circuit cases referred to "en banc"
and just under 5,000 opinions used the term "in banc." A similar pattern was
evidenced in Supreme Court opinions, with 950 opinions using "en banc"
while only 46 opinions used 'Iri banc." The Supreme Court rules refer to "en
banc."

* "En banc" was used by Congress in a statute when authorizing a court of
appeals having more than fifteen judges to perform its "en banc" functions. t
Act of Oct. 20, 1978, Pub. L No. 95-486.

C. QbiJections L

* 28 U.S.C. § 46(c) sets out the requirements for an "en banc" proceeding and
uses the term "in banc."

D. Rules Committees' Consideration F
Both the advisory rules committee and the Standing Rules Committee decided

that the most commonly used spelling should be followed in the stylized rules. No _

objection from any committee member was expressed to the proposed use of "en
banc."

II. Use of "must" instead of "shall"

A. Brief Description

The word "must" is used throughout the stylized rules whenever "is required C

to" is intended, instead of using the more traditional "shall." L

Li
Rules App. F-2 L



Proposed Select New Rules or Rules Page 3
Generating Substantial Controversy

B. Arguments in Favor

* The meaning of "must" is clear in all contexts.

* The meaning of the word "shall" is ambiguous and changes depending on the
context of the sentence in which it is used. In fact, the word "shall" can shift

71 its meaning even in midsentence. It has as many as eight senses in drafted

L documents. It is also commonly used as a future tense modal verb, which is
inconsistent with present-tense drafting.

C. Objections

* The sound of "must" is jarring in many sentences. Statutes and current rules
commonly use "shall."

r D. Rules Committees' Consideration

Both the advisory rules committee and the Standing Rules Committee initially
expressed skepticism about the use of "must" instead of "shall." But on careful

L. consideration, both committees agreed that the use of "shall' has generated much
unwarranted satellite litigation over its meaning. Case law is replete with examples
of courts and litigants attempting to discern its precise meaning in various contexts.
"Must" has the virtue of universal and uniform meaning. Both committees are
sensitive to concerns over piecemeal stylistic changes and adopted the convention of

K using "must" in every instance that "is required to" is intended in the rules.

Federal Rules of Civil Procedure

Lo I. Rule 23(f) (Interlocutory Appeal of Class Action Certification)

A. 1Description

A new subdivision (f) would permit an interlocutory appeal from an order
L granting or denying class action certification in the sole discretion of the court of

appeals. District court proceedings would be stayed only if the district judge or the
L court of appeals ordered a stay.

B. Arguments in Favor

L* . The proposed amendment would facilitate the establishment of a body of
uniform class-action certification principles.

Rules App. F-3
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Proposed Select New Rules or Rules Page 4
Generating Substantial Controversy X

* Denial of certification can toll the death knell in actions that seek to vindicate
large numbers of individual claims. A grant of certification can exert a K,
reverse death knell, creating enormous pressure to settle that is often decisive
as a practical matter. The need for immediate appellate review may be
greater than the need for appellate review of many routine final civil
judgments.

* Final judgment appeal, review on preliminary injunction appeal, certification E
for permissive appeal under § 1292(b), and mandamus together often fail to
provide effective review. One response has been to strain ordinary FI

mandamus principles.

* The committee was confident that, as with § 1292(b) appeals, the courts of rn
appeal would act quickly and at a low cost in determining whether to grant L
permission to appeal. Significant costs would be incurred only in cases
presenting such pressing issues as to warrant permission to appeal. In C

addition, the committee believed that although requests for interlocutory Li
appeal may initially be frequent, that number would fall as the bar acquired
experience with the rule and the appellate courts' responses to such requests. C

* The committee also noted that a similar proposal had been introduced in
Congress.

C.~ ~ Qbetin

increase costs and delay.

* The proposed amendment would add hundreds, maybe thousands, of motions
to the already overburdened workloads of the courts of appeals. C

D. Rules Committees Consideration

Both committees agreed that the benefits of the proposed amendment greatly K
outweigh the predictably lesser disadvantages.

LR

L

Rules App. F-4
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AGENDA DOCKETING

ADVISORY COMMIT-EE ON CRIMINAL RULES

Proposal Source, Status
Date,

L l and Doc #

L [CR 4]-Require arresting Local Rules 10/95 - Subcommittee appointed
officer to notify pretrial Project 4/96 - Rejected by subcommittee
services officer, U.S. Marshal, COMPLETED
and U.S. Attorney of arrest

[CR 5(a)] - Time limit for DOJ 8/91; 10/92 - Subcommittee appointed
hearings involving unlawful 8/92 4/93 - Considered
flight to avoid prosecution 6/93 - Approved for publication
arrests 9/93 - Published for public comment

L 4/94 -Revised and forwarded to ST Committee
6/94 - Approved by Stg Comr
9/94 - Approved by Jud Conf
12/95 - Effective
COMPLETED

r [CR 5(c)] -Misdemeanor Magistrate 10/94 - Deferred pending possible restylizing efforts
U defendant in custody is not Judge Robert PENDING FURTHER ACTION

entitled to preliminary B. Collings
l examination. Cf CR58(b)(2)(G) 3/94

[CR 5(c)] - Eliminate consent Judge 1/97 - Sent to Reporter
,requirement for magistrate Swearingen 4/97 - Recommends legislation to Stg Comm
judge consideration 10/28/96 (96- 6/97 - Recommitted by Stg Comm

CR-E) PENDING FURTHER ACTION

L [CR 5.1] - Extend production Michael R. 10/95 - Considered
of witness statements in Levine, Asst. 4/96 - Draft presented and approved
CR26.2 to 5.1. Fed. Defender 6/96 - St Comm approved

3/95 8/96- Published for public comment
4/97- Forwarded to Stg Comr
6/97 - Approved by Stg Com
PENDING FURTHER ACTION

[CR 6]- Statistical reporting David L. Cook 10/93 - Committee declined to act on the issue
of indictments AO 3/93 COMPLETED

[CR6(a)] - Reduce number of H.R. 1536 5/97 - introduced by Congressman Goodlatte, referred to CACM with input from
grand jurors introduced by Rules Comr

Cong PENDING FURTHER ACTION
Goodlatte

[CR 6(d)]- Interpreters DOJ 1/22/97 1/97 - Sent directly to Chair
allowed during grand jury (97-CR-B) 4/97 - Draft presented and approved for request to publish

6/97 - Approved by Stg Com for publication
8/97- Published for public comment
PENDING FURTHER ACTION

Page I
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Proposal Source, Status Li
Date,
and Doc # ___

[CR 6(e)] - Intra-Department DOJ 4/92 -Rejected motion to send to ST Committee for public comment
of Justice use of Grand Jury 10/94 - Discussed and no action taken
materials COMPLETED

CR 6(e)(3)(C)(iv)] - DOJ 4/96 - Com"mittee decided that current practice should be reaffirmed
Disclosure of Grand Jury COMPLETED'
materials to State Officials

[CR 6(e)(3)(C)(iv)] - Barry A. 10/94 - Considered, no action taken
Disclosure of Grand Jury Miller, Esq. COMPLETED '
materials to State attorney 12/93 _i_

discipline agencies

[CR6 (f)] - Return by DOJ 1/22/97 1/97 - Sent directly to Chair
foreperson rather than entire (97-CR-A) 4/97-Draft presented and aprroved for publication L
grand jury 6/97 - Approved by Stg Com for publication

8/97- Published for public comment
PENDING FURTHER ACTION L

[7(c)(2)] - Reflect proposed 4/97- Draft presented and aprroved for publication
new Rule 32.2 governing 6/97 - Approved by Stg Com for publication
criminal forfeitures 8/97-Published for public comment I

PENDING FURTHER ACTION

[CR 10]-Arraignment of DOJ 4/92 4/92 - Deferred for further action
detainees through video 10/92 -Subcommittee appointed Li
teleconferencing 4/93 - Considered

6/93 - ST Committee approved for publication
9/93-Published for public comment L
4/94 - Action deferred, pending outcome of FJC pilot programs
10/94 - Considered
PENDING FURTHER ACTION l l

[CR 10]- Guilty plea at an Judge B. 10/94 - Suggested and briefly considered
arraignment Waugh Crigler DEFERRED INDEFINITELY

7 ~~~~~~~10/94' v
_ _~ _ _ _ [7L

[CR 11]- Magistrate judges James Craven, 4/92 - Disapproved
authorized to hear guilty pleas, Esq. 1991 COMPLETED V
and inform accused of possible
deportation

[CR 11]-Advise defendant David Adair & 10/92 -Motion to amend withdrawn
of impact of negotiated factual Toby Slawsky, COMPLETED
stipulation AO 4/92

[CR 11(c)]-Advise Judge 10/96- Considered, draft presented
defendant of any appeal waiver Maryanne 4/97 - Draft presented and approved for request to publish
provision which may be Trump Barry 6/97-Approved by Stg Cow for publication
contained in plea agreement 7/19/96 (96- 8/97- Published for public comment
_________________ CR-A) PENDING FURTHER ACTION ;__

Page 2
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3 Proposal Source, Status

Date,
Iand Doc #

L [CR 11(d)]- Examine Judge Sidney 4/95 - Discussed and no motion to amend
defendant's prior discussions Fitzwater COMPLETED

r with an government attorney 11/94
L [CR 11(e)] -Judge, other Judge Jensen 10/95 - Considered

than the judge assigned to hear 4/95 4/96 -Tabled as moot, but continued study by subcommittee on other Rule 11
case, may take part in plea issues

L discussions DEFERRED INDEFINITELY

[CR 11(e)(4) - Binding Plea Judge George 4/96 - Considered
Agreement (Hyde decision) P. Kazen 2/96 10/96 - Considered

L 4/97 - Deferred until Sup Ct decision
PENDING FURTHER ACTIONr [CR 11(e)(1) (A)(B) and (C)] CR Rules 4/96 - To be studied by reporter

- Sentencing Guidelines Committee 10/96 - Draft presented and considered
effect on particular plea 4/96 4/97 - Draft presented and approved for request to publish
agreements 6/97 - Approved by Stg Com for publication

8/97- Published for public comment
PENDING FURTHER ACTION

L [CR 121-Inconsistent with Paul Sauers 10/95 - Considered and no action taken
Constitution 8/95 COMPLETED

[CR 12(b)]- Entrapment Judge Manuel 4/93 - Denied
defense raised as pretrial L. Real 12/92 10/95 - Subcommittee appointed
motion & Local Rules 4/96 - No action taken
__________________ Project COMPLETED

[CR 12(b)] - Require defense
¢ to give notice of intent to raise PENDING FURTHER ACTION

entrapment defense.

[CR 12(i)] - Production of 7/91 - Approved by ST Committee for publication
statements 4/92 -Considered

L 6/92 - Approved by ST Committee
9/92 - Approved by Judicial Conference
4/93 - Approved by Supreme Courtr 12/93 -Effective

L COMPLETED

[CR 16]- Disclosure to John Rabiej 10/93 - Com ittee took no action
defense of information relevant 8/93 COMPLETED-
to sentencing

[CR 16]- Prado Report and '94 Report of 4/94 - Voted that no amendment be made to the CR rules
allocation of discovery costs Jud Conf COMPLETED

[CR 16]- Prosecution to CR Rules 10/94 - Discussed and declined
inform defense of intent to Committee '94 COMPLETED
introduce extrinsic act evidence

L
Page 3
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Proposal Source, Status 2
Date,
and Doc #

[CR 16(a)(1)] - Disclosure of 7/91 - Approved by ST Committee for publication
experts 4/92 - Considered

6/92 - Approved by ST Committee
9/92 - Approved by Judicial Conference
4/93 - Approved by Supreme Court
12/93 - Effective
COMPLETED

[CR 16(a)(1)(A)] - ABA 11/91 - Considered
Disclosure of statements made 4/92 - Considered
by organizational defendants 6/92 - Approved by ST Committee for publication, but deferred

12/92 - Published
4/93 - Discussed
6/93 - Approved by ST Committee ,L
9/93 - Approved by Judicial Conference
4/94 - Approved by Supreme Court
12/94 Effective ,I
COMPLETCEDh IJ

[CR 16(a)(1)(C)] - Prof. Charles 10192 - Rejected
Government disclosure of W. Ehrhardt 4/93 - Considered
materials implicating defendant 6/92 & Judge 4/94 - Discus ed and no motion to amend

O'Brien COMPLETED,

[CR 16(a)(1)(E)] - Require Jo Ann Harris, 4/94 - Considered
defense to disclose information Asst. Atty. 6/94 - Approved for publication by ST Committee
concerning defense expert Gen., CR Div., 9/94 -Published for public comment
testimony DOJ 2/94; 7/95 - Approved by ST Committee

clarification of 995 - Rejec6tQd by Judicial Conference
the word 1/96 - Discussed at ST meeting
"complies" 4[96 -Recousiered and voted to resubmit to ST Committee
Judge Propst 6/96-SST approved
97-CR-C 9/96 - Jud Cothf approved

4/97 - Sup,~ Caprvd
COMPLTP

1 wt~r~¶15Chair
i HOU~~~~~~DING; F~RTER AC~TON _______

[CR 16(a) and (b)]- William R 2/92 -No alOnc :
Disclosure of witness names Wilson, Jr., 10/92-onsidered and decided to draft amendment
and statements before trial Esq. 2/92 1 10/oniq re

6/94 - Approyed for publication by ST Committee

9/94 - Pub~lf~~ f ulccmment
4/95 - Cons e aved l
.7/95- Approh byST Committee
9/95 - Rej by Judicial Conference
COMPLETb~~ ____ _________

Page 4
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r Proposal Source, Status
Date,
and Doc#

L [CR 16(d)]- Require parties Local Rules 10/94 - Deferred
to confer on discovery matters Project & Mag 10/95 - Subcommittee appointed

7 before filing a motion Judge Robert 4/96 - Rejected by subcommittee
Collings 3/94 COMPLETED

[CR23(b)] - Permits six- S. 3 1/97 - Introduced as § 502 of the Omnibus Crime Prevention Act of 1997
person juries in felony cases introduced by PENDING FURTHER ACTION

Sen Hatch
1/97

F [CR 24(a)] - Attorney Judge William 10/94 - Considered
conducted voir dire of R. Wilson, Jr. 4/95 - Considered
prospective jurors 5/94 6/95 -Approved by ST Committee for publication

9/95 - Published for public comment
4/96 - Rejected by advisory committee, but should be subject to continued study

and education, FJC to pursue educational programs
COMPLETED

aid 24(b)]- Reduce or Renewed 2/91 - ST Committee, after publication and comment, rejected CR Committee
equalize peremptory challenges suggestions 1990 proposalr in an effort to reduce court from judiciary 4/93 -No motion to amend
costs ; Judge Acker 1/97 - Omnibus Crime Control Act of 1997 (S.3) introduced [Section 501]

97-CR-E 6/97 - Stotler letter to Chairman Hatch
COMPLETED

[CR 24(c)] - Alternate jurors Judge Bruce 10/96 -Considered and agreed! to in concept, reporter to draft appropriate
to be retained in deliberations M. Selya 8/96 implementing language i

(96-CR-C) 4/97 - Draft presented and approved for request to publish
6/97 - Approved by Stg Comi for publicationE 8/97- Published for public comment
PENDING FURTHER ACTION

[CR 26] - Questioning by Prof. Stephen 4/93 - Copsidered and tabled until 4/94
jurors Saltzburg 4/94 - Disc'usgsed and no action taken

COMPLETED:'

[I [CR 26] - Expanding oral Judge Stotler 10/96 - Discussed
testimony, including video 10/96 4/97 - Subcomnuittee will be appointed
transmission PENDING FURTHER ACTION

L~ [CR 26] - Court advise Robert Potter 4/95 - Discussed and no motion to amend
defendant of right to testify COMPLETED i

[CR 26.21-Production of 7/91 - Approved by ST Committee for publication
statements for proceedings 4/92 - Considered
under CR 32(e), 32.1(c), 46(i), 6/92 - Approved by ST Committee
and Rule 8 of § 2255 9/92 - Approved by Judicial Conference

L' 4/93 - Approved by Supreme Court
12/93 - Effective
COMPLETEDLM~
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Proposal Source, Status
Date,
and Doc #

[CR 26.2]- Production of a Michael R. 10/95- Considered by committee
witness' statement regarding Levine, Asst. 4/96 -Draft presented and approved
preliminary examinations Fed. Defender 6/96 - St Comm approved
conducted under CR 5.1 3/95 8/96 - Published for public comment

4/97-Forwarded to Stg Com
6/97 - Approved by Stg Comr
PENDING FURTHER ACTION L

[CR26.2(f] - Definition of Crim Rules 4/95 - Considered
Statement Comm 4/95 10/95 - Considered and no action to be taken

COMPLETED

[CR 26.3]- Proceedings for a 7/9l, -,Approved by ST Committee for publication
mistrial 4/92-C Considered '

6/92 -Approved by ST Committee
9,92 - Approvea by Judicial Conference
4193- Approved by Supreme Court
12/93 - tiEffetie
COMPLETED

[CR 29(b)]- Defer ruling on i DOJ 6/91 1 Conliderd
motion for judgment of 4 F rwarded to ST Committee for public comment
acquittal until after verdict p6/92-Apovd ,for publication, but delayed pending move of RCSO

12/92 -,Publish"d for public comment on expedited basis
4/93 Discussed,
6/9 -Apppv y ST Committee
9/93, ov b ludicial Conference
4/94 -proved by Supreme Court

l2,/914- fel;ctie~llll i1

[CR 30] - Permit or Require Local Rules 10/95- Sbcornittee appointed
parties to submit proposed jury Project; Judge - subcommitfee
instructions before trial Stotler 1/15/97 CD 1 r

97CRA 19-Snt[lrtytchir nh reporter
4/97 - , D p~seted and ,approved for requestito publish

I ~~~~~~~~~~~~6/97 - Alppved by Stg Corn fopr publication I

8/97- Published b fr public comment I-'

[LCR 31]-Provide for a 5/6 Sen. Thur- 4196 -Dcussedriulemaking should handle it
vote on a verdict mond, S.1426, COMP TED

11/95

[CR 31(d)]- Individual Judge Brooks 10/95 - Considered
polling of jurors Smith 4/96 - Draft presented and applroved

6/96 - St Comm approved
8/96 - Published for public comment l
4/97 - Forwarded, to Stg Corn
6/97 - Approved y Stg Coin
PENDING FURTHER ACTION

Page 6
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Proposal Source, Status
Date,
and Doc #

[31(e)] - Reflect proposed 4/97- Draft presented and aprroved for publication
new Rule 32.2 governing 6/97 - Approved by Stg Comr for publication
criminal forfeitures 8/97- Published for public comment

[CR 321- Amendments to Judge Hodges, 10/92 - Forwarded to ST Committee for public comment
entire rule; victims' allocution before 4/92 12/92 - Published
during sentencing 4/93 Discussed

6/93 -Approved by ST Committee
9/93 - Approved by Judicial Conference
4/94 - Approved by Supreme CourtU _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 12/94 - Effective
COMPLETED

[CR 32(d)(2) - Forfeiture Roger Pauley, 4/94 - Considered

L proceedings and procedures OJ, 10/93 6/94-Approved by ST Committee for public comment
9/94 - Published for public comment

rl~ Reflect proposed new Rule 4/95 - Revised and approvedL 32.2 governing criminal 6/95 - Stg Comr approvedL forfeitures 9/95 - Jud Conf approved
4/96 - Sup Ct approved

.111k 12/96 - Effective
L ~~~~~~~COMPLETED,

4/97-Draft presented and aprroved for publication
6/97 - Approved by Stg Comr for publication

7r __8/97- Published, for public comment

[CR 32(e)] - Delete provision DOJ 7/91 - Approved by ST Committee for publication
3 addressing probation and 4/92 -Considered

W production of statements (later 6/92 - Approved by ST Committee
renumbered to CR32(c)(2)) 9/92 - Approved by Judicial Conference

4/93 - Approved by Supreme Court
12/93 - Effective
COMPLETED

[CR 32.1]- Production of 7/91 - Approved by ST Committee for publication
statements 4/92 - Considered

6/92 - Approved by ST Committee
9/92 -Approved by Judicial Conference
4/93 - Approved by Supreme Court
12/93 - Effective
COMPLETED

[CR 32.2]- Create forfeiture John C. 10/96 - Draft presented and considered
procedures Keeney, DOJ, 4/97 - Draft presented and approved for request to publish

3/96(96-CR- 6/97 - Approved by Stg Comr for publication
D) 8/97-Published for public comment

_ PENDING FlJRTIER ACTION

Page 7
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Proposal Source, Status
Date,
and Doc

[CR 331- Time for filing John C. 10/95 - Considered
motion for new trial on ground Keeney, DOJ 4/96 - Draft presented and approved
,of newly discovered evidence 9/95 6/96 - Stg Comm approved for publication

8/96 - Published for public comment
4/97 - Forwarded to Stg Com
6/97 - Approved by Stg Com
PENDING FURTHER ACTION

[CR 35(b)]- Recognize Judge T. S. 10/95 - Draft presented and considered
combined pre-sentencing and Ellis, III 7/95 4/96 -1 Forwarded to ST Committee
post-sentencing assistance 6/96 -Approved by ST Comrnmittee for publication

8/96 Published for public comment
4/97 - Forwarded to Stg Corn
6/97 - Approved by Stg Corn
PENDING FURTHER ACTION

[CR35(b)] -Recognize S.3, Sen Hatch 1/97 - Introduced as, § 60, and 821 of the Omnibus Crime Prevention Act of
assistance in any offense 1/97 1997

6/97 - Stotler letter to chairman Hatch
PENDING FURTHER ACTION

[CR 35(c)] - Correction of Jensen, 1994 10/94 - Considered
sentence, timing 9th Cir. 4/95 -No acti pending restylization of CR Rues1

decision PENDING FURTHER ACTION

[CR 40]- Commitment to 7/91 - Approved by ST Committee for publication
another district (warrant may 4/92 - Considered K ;
be produced by facsimile) 6/92 - Approved by ST Committee

9/92 - Approvl by Judicial Conference
4/93 - Approved by" Supreme Court
12/93 - fective
COMPLETED

[CR 40]-Treat FAX copies Mag Judge 10/93 -Rejected I,
of documents as certified Wade COMPLETED'I

Hampton 2/93 , l!l

[CR 40(a)]- Technical Criminal 4/94 - Corsidered, conforming change no publication necessary ,
amendment conforming with Rules Comm 6/94 - Stg Cor approved
change to CR5 4/94 9194 - Jud Conf approved

4/95 - Sup Ct approved
12/95 - Effective
COMPLETEDr

[CR 40(a)] -Proximity of Mag Judge 10/94 - Considered and deferied further discussion until 4/95
nearest judge for removal Robert B. 10/96- Considered and rejected
proceedings Collings 3/94 COMPLETfED , ,

Pago 8
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Proposal Source, Status
a Date,

^ ~~~~~~and Doc#

[ [CR 40(d)]- Conditional Magistrate 10/92 -Forwarded to ST Committee for publication
release of probationer; Judge Robert 4/93 - Discussed
magistrate judge sets terms of B. Collings 6/93 - Approved by ST Committee
release of probationer or 11/92 9/93 - Approved by Judicial Conference
supervised release 4/94 - Approved by Supreme Court

12/94 - Effective
COMPLETED

[CR 41]- Search and seizure 7/91 - Approved by ST Committee for publication
warrant issued on information 4/92 - Considered
sent by facsimile 6/92 - Approved by ST Committee

9/92 - Approved by Judicial Conference
4/93 - Approved by Supreme Court

. 12/93 - Effective
, COMPLETED

[CR 41] -Warrant issued by J.C. Whitaker 10/93 - Failed for lack of a motion
authority within the district 3/93 COMPLETED

[CR 43(b)]- Arraignment of DOJ 4/92 10/92 - Subcommittee appointed
detainees by video 4/93 - Considered
teleconferencing; sentence 6/93 - Approved by ST Committee for publication
absent defendant 9/93 - Published for public comment

4/94 - Deleted video teleconferencing provision & forwarded to ST Committee
6/94 - Stg Comm approved

L 9/94 - Jud Conf approved
4/95 - Sup Ct approved
12/95 -Effectie
COMPLETED

[CR 43(c)(4)] -Defendant John Keeney, 4/96 - Consided
' need not be present to reduce DOJ 1/96 6/96 - St Comm approved for publication

or change a sentence 8/96 - Pxib1hed for public comment
4/97 - Forwd to Stg Comi
6/97 -Approved by Stg Com.
PEND INGFUrTHER ACTION

[CR 46]- Production of 6/92 - Apprediby ST Committee
statements in release from 9/92 - Approved by Judicial Conference
custody proceedings 4/93 - ,Ap dby Supreme Court

12/93 -Eftive

COMPLETED

[CR 46] - Release of persons Magistrate 10/94 - D consideration of amendment until rule might be amended or
after arrest for violation of Judge Robert Mrestyfizedr probation or supervised release Collings 3/94 PENDING FJ.RT, E ACTION

- [CR 46]- Requirements in 11/95 Stotler 4/96 - Discussed and no action taken
AP 9(a) that court state reasons letter COMPLETE

- for releasing or detaining
defendant in a CR case

Page 9
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Proposal Source, Status 7
Date, i
and Doc #

Fn,
[CR 46(i)]- Typographical Jensen 7/91 - Approved by ST Committee for publication
error in rule in cross-citation 4/94 - Considered

9/94 - No action taken by Judicial Conference because Congress corrected error

COMPLETED r
[CR 47] - Require parties to Local Rules 10195 - Subcommittee appointed
confer or attempt to confer Project 4/96 - Rejected by subcommittee
before any motion is filed COMPLETED

[CR 491-Double-sided paper Environmental 4/92 - Chair informed EDF that matter was being considered by other
Defense Fund committees in Judicial Conference
12/91 COMPLETED

F [CR 49(e)] -Delete provision Prof. David 4/94 - Considered
re filing notice of dangerous Schlueter 4/94 6/94 - Stg Comrnm approved without publication

offender status - conforming 9/94 - Jud Conf approved L
I amendment 4/5- Sup t approved

12/95 -Effeive

COMP >]

[CR53] - Cameras in the 7/93 - Stg Io minl1approved
courtroom 10/93 - 'ublished 'm

4/94 Considered t and approved
6/94 - Stg Comilapproved
9/94 - Jud Conf rejected
10/94 -"Guiiiels discussed by committee
COMPLETED L

[CR54] -Delete Canal Zone Roger Pauley, 4/97 -Draftpriested and, approved for request to publish
minutes 4/97 6/97 -pproeiby Stg Comi for publication
mtg 8/97- lise for public comment

[CR 57]-Local rules ST meeting 4/92 - For ddto ST Comm ittee for public comment

technical and conforming 1/92 i 6/93 - Approe v ST Committee for publication L
amendments & local rule 9/930- lier public comment
renumbering i4/94- Forwadedto ST Committee

.12/95 - Effet6ti'eblP
C6MPLIETE Fh .w

[CR 581- Clarify whether Magistrate 4/95-No action
forfeiture of collateral amounts Judge David, CIOMPLE :
to a conviction G. Lowe 1/95 FW i.

[CR 58 (b)(2)] - Consent in Judge Philip 1/97-Reported out by Criminal Rules Committee and approved by the Stg. F7T

magistrate judge trials Pro 10/24/96 Com. forrn, mission to the Jud. Conf. without publication; consistent with
(96- CR-B) Federal Cits thprovement Act [

4/7 -SpCto jrved

[F~~~~~~ C]

Page l0
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Proposal | Source, Status
Date,

_and Doc #
[CR 59]- Authorize Judicial Report from 4/92 - Considered and sent to ST Committee
Conference to correct technical ST 6/93 - Approved by ST Committee for publication

> errors with no need for Subcommittee 10/93 - Published for public comment

L Supreme Court & on Style 4/94 - Approved as published and forwarded to ST Committee
Congressional action 6/94 - Rejected by ST Committee

COMPLETED

[Megatrials] - Address issue ABA 11/91 -Agenda

1/92 - ST Committee, no action takenr COMPLETED

[Rule 8. Rules Governing 7/91 -Approved by ST Committee for publication
§2255] - Production of 4/92 - Considered
statements at evidentiary 6/92 - Approved by ST Committee
hearing 9/92 - Approved by Judicial Conference

4/93 -Approved by Supreme Court
12/93 - Effective
COMPLETED

[U.S. Attorneys admitted to DOJ 11/92 4/93 - Considered
practice in Federal courts] PENDING FURTHER ACTION

[Restyling CR Rules] 10/95 - Considered
4/96 - On hold pending consideration of restyled AP Rules published for public

comment
__________________ ________ PENDING FURTHER ACTION

l
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor David A. Schlueter, Reporter

RE: Rules Published for Public Comment

DATE: September 8, 1997

The following rules have been published for public comment.

1. Rule 6. Grand Jury (Presence of Interpreters; Return of Indictment)

2. Rule 11. Pleas (Acceptance of Pleas and Agreements, etc).

A 3. Rule 24(c). Alternate Jurors (Retention During Deliberations).

4. Rule 30. Instructions (Submission of Requests for Instructions).

5. Rule 32.2. Forfeiture Procedures.

L 6. Rule 54. Application and Exception.

r", The comment period ends on February 15, 1998. A public hearing on the
L proposed amendments has been scheduled for New Orleans on December 12, 1997.

L
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Subcommittee on Victim's Rights Legislation : Proposed
Amendments to Rules 11, 32, and 32.1

L DATE: September 8, 1997

Congress is currently considering the Crime Victims Assistance Act (S.
108 1) which would in part amend Rules 11, 32, and 32. 1. As explained in Mr.
John Rabiej's attached memorandum, the bill currently provides a 6-month delay in
the effective date of the Act for the Judicial Conference and its committees to
provide alternatives. The legislatively proposed amendments appear at pages 10,
14, and 18 of the copy of the bill. They also appear in Judge Dowd's letter, which
is also attached.

Judge Davis has appointed a subcommittee consisting of Judge Dowd
(chair), Judge Smith, Mr. Josefsberg, and Mr. Pauley or Ms. Harkenrider to study

r the matter and propose any suggested amendments to those three rules.

The attached materials are as follows:

L * Judge Davis' letter appointing the subcommittee
* Mr. Rabiej's memo explaining the timetables
* Judge Dowd's letter to the subcommittee
* Copy of S. 1081, Victims Assistance Act

This matter will be on the October agenda.

L

.L
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UNITED STATES COURT OFAPPEALS
FIFTH CIRCUIT f

556 JEFFERSON STREET
SUITE300

LAFAYETTE, LOUISIANA70501
W. EUGENE DAVIS

CIRCUITJUDGE August 28, 1997

Honorable David D. Dowd, Jr.
Honorable D. Brooks Smith
Robert C. Josefsberg, Esquire
Roger A. Pauley or Mary Frances Harkenrider, Esquire

Re: Advisory Committee on Criminal Rules
Crime Victims Assistance Act (S. 1081)

Dear Colleagues:

With Judge Jensen's concurrence, I ask that you serve on a
subcommittee to consider how we should react to recently introduced l 1
legislation (S. 1081) relating to victim allocution. The bill's
sponsors introduced the legislation as a- substitute to the crime r

victims' rights constitutional amendment proposal. Judge Dowd has
agreed to chair the subcommittee.

John Rabiej is sending you a copy of the pending legislation
along with background information on it. If enacted, S. 1081
amends a number of our rules and provides generous victim
allocution rights to be exercised at various stages of the
proceedings. It includes a proviso, however, that its changes to K
our rules will not become effective if we amend the criminal rules
to provide for some victim allocution. But S. 1081 gives us a
limited amount of time after the legislation passes to take
advantage of this proviso. We, of course, do not know when, if
ever, this legislation will pass. But because we will be under a
severe time crunch to take advantage of the bill's proviso if it
passes, Judge Jensen and I agree that we need to get started with
the process of (tentatively) adopting our own amendments at the
October meeting. We will appreciate your assistance in proposing
suggested amendments to our rules to take advantage of S. 1081's
proviso.

Please call me or Dave Schlueter if we can help.

Sincerely,

W. Eugene Davis U7
cc: Honorable D. Lowell Jensen

Honorable Alicemarie H. Stotler
Professor David A. Schlueter
Mr. John K. Rabiej

aL



LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF TE
Director

UNITED STATES COURTS JOHN K. RABIEJ
CLARENCE A. LEE, JR Chief

Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

Li
July 31, 1997

Via Federal Express Mail

MEMORANDUM TO JUDGES STOTLER, SMITH, DAVIS, AND JENSEN AND PROFESSORS
CAPRA AND SCHLUETER

L
SUBJECT: Victims' Rights Legislation

Senators Kennedy and Leahy introduced the Crime Victims Assistance Act ( S. 1081) on July
29, 1997. The bill represents the Democratic attempt to derail the move for a victims' rights
constitutional amendment, which is strongly favored by various victims' groups. A copy of the bill is
attached.

The bill contains separate provisions affecting Criminal Rules 11, 32, and 32.1, and Evidence
Rule 615. In each provision, the bill directly amends the pertinent rule, but delays the effective date
for six months until the Judicial Conference has submitted its own recommendations for rules changes.
Unlike the "Molinari" Evidence Rules 413-415 process, which allowed the Congress to ignore the
Conference's alternative recommendations, this bill gives more weight to the Conference's
recommendations. Under the bill, the alternative version submitted by the Conference becomes law,
unless "an Act of Congress is passed overturning the recommendations" within 180 days after the
Conference's submission.

Legislative Insights

Senator Hatch privately opposes a victims rights constitutional amendment. But it does not
appear likely that he will publicly oppose it. Senator Thompson voiced strong qualms over a
constitutional amendment and was willing to co-sponsor the bill. But Senator Kyl persuaded him that
such an act would be viewed as turning on the Republicans. Senators Feinstein and Kyl are the leading
victims' rights constitutional amendment advocates in the Senate. The bill has no Republican co-
sponsor.

Congress will recess on Friday for the month of August and will return after the Labor DayL holiday. Hearings were held on the victims' rights constitutional amendment earlier, and it is possible
that no additional hearings will be scheduled. A separate bill has been introduced in the House by

eQ Congressman Hyde (H.R. 1372). That bill ostensibly is intended to implement-an earlier billL introduced by the Congressman, which would provide for a constitutional amendment. But in reality
H.R. 1372 is designed to be a stand-alone bill that provides a statutory alternative to the constitutional
amendment. Congressman Hyde hopes that the statutory approach will prevail. Its provisions are not

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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similar to the Crime Victims' Assistance Act. The Administration has a bill on victims' rights also, but
it has not been introduced yet.

It is clear that many Congressmen and Senators have concerns about a victims' rights K
constitutional amendment, but they will not publicly oppose it. It remains to be seen whether a -

statutory alternative can be politically feasible.

Judicial Conference Position L

In April, Judge George Kazen, chair of the Judicial Conference Committee on Criminal Law,
responded to the request of Senators Kennedy and Leahy for the Conference's views on an earlier
preliminary draft of the Crime Victims Assistance Act. Judge Kazen noted that the Conference at its
March 1997 session: L

resolved to take no position on the enactment of a victim's rights constitutional
amendment at the present time. However, the Conference authorized the Committee on
Criminal Law to maintain contact with Congress to inform it of the interests of the off'
federal judiciary in the impact of a victim's rights constitutional amendment upon the
administration ofjustice.

Judge Kazen went on to say that "we strongly prefer a statutory approach to this issue." At the
same time, Judge Kazen advised the Senators that the Conference had not taken a position on any
specific provision in the draft bill because it had not yet had sufficient time to analyze it. Although L
emphasizing a preference for a statutory approach over a constitutional amendment, Judge Kazen
cautioned the Senators that "we have serious concerns regarding the provisions amending the Federal
Rules of Evidence and Criminal Procedure in a manner inconsistent with the Rules Enabling Act."

I understand that Judge Kazen hopes to compile position papers on the Administration's
proposed bill and the two introduced bills. He hopes to be ready to submit the papers, when necessary, L
depending on which legislative vehicle is moving. His approach is sound and we should be prepared
to send the rules committees' concerns on the Crime Victims' Assistance Act at the end of August. C

Rules Committees' Planning

Staff to the Criminal Law Committee advises me that their committee will defer to the rules
committees' recommendations regarding any provision in the proposed bill affecting the rules. They
understand and agree that any rule change outside the Rules Enabling Act violates Conference standing K
policy and must be objected to on those grounds.

In the event that Congress exercises its prerogative notwithstanding, our fallback position will
be to extend the six-month study period provided in the bill for the Conference to prepare alternative
recommendations. I see the following problems.

Congress likely will end its first session before the Thanksgiving Holiday; so that this bill, if
passed, will be acted on in October or November. Under its provisions, alternative Conference
recommendations become effective 180 days after the Conference's submission or a total of one year C
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after the bill is passed. Next year is an election year. There may be some pressure to ensure that the
bill becomes fully operative by the time Congress adjourns next year, probably in early October. In the
end, I believe that we will be negotiating within this one-year time frame. Perhaps we can persuade
Congress to give us 7 or 8 months and reduce their review to 5 or 4 months, respectively.

Under the six-month worst case scenario and assuming a November 1 bill enactment date, we
can consider making some contingency plans. The Criminal Rules Committee meets on October 13-14
and the Evidence Rules Committee meets on October 20-21. Alternative recommendations could be
drafted and submitted to the relevant committee for preliminary discussion in advance of their
respective meeting. Perhaps subcommittees could be appointed to assist the reporter in drafting
alternative recommendations, if appropriate. The following is one possible schedule:

Sept. 1: Reporters, in consultation with chairs, prepare position paper identifying
problems with Crime Victims' Assistance Act and send them to Judge Stotler,
who coordinates their submission (if necessary) with Judge Kazen

Oct. 13 - 14: Criminal Rules Committee considers (hypothetical) preliminary draft of
alternative recommendations

Oct. 20-21: Evidence Rules Committee considers (hypothetical) preliminary draft of
alternative recommendations

Nov. 1: Legislation Enacted - six-month deadline begins

Nov. 10 -Nov. 14: Advisory Committees polled (or new meetings are held) on recommendation to
publish alternative recommendations considered at October meetings

Nov. 17 -Nov. 21: Standing Committee polled on request to publish

Dec. I - Mar. 3: Alternative recommendations published on Internet, sent to West, court family,
and lawyers organizations on mailing list. Send to additional 500-1,000
randomly selected law professors. Schedule public hearings in Washington,
D.C.

Mar. 16 - Mar. 20: Advisory Committee meets and reviews comments and makes any necessary
changes

Apr. 6-Apr. 10: Standing Committee is polled or meets and reviews draft prepared by advisory
committee

Apr. 20- Apr. 24: Judicial Conference polled on alternative recommendations

Apr. 30: Alternative recommendations sent to Congress

The above schedule is one example of how we could handle this legislation. It is intended only
for planning purposes and to stimulate further thinking on how to prepare for a possibility that
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hopefully will not occur. The above schedule illustrates, however, that addressing these proposals at
the October Advisory Committee meetings may obviate the need to hold a separate advisory committee
meeting to consider the legislation if the bill is passed later in November. There are a lot of "ifs" built
into this schedule. We should be in a better position to know what Congress intends to do after the U
August recess.

One final thought, perhaps the Standing Committee or individual members could be asked to
attend the March advisory committee meetings when the committees make their decision to facilitate
the decision-making'process. In this regard, the change to Evidence Rule 615 is similar in spirit to the
one originallylproposed by the Evidence Rules Committee. The changes to theICriminal Rules,
however, affect matters that have not been previously considered by the rules committees aid there
may be more urgency for the Standing Committee members to attend that advisory committee's
meeting.

I will stay in touch with you on this matter and keep you apprised' immnediately of
developments. A

John K. Rabiej

cc: Professor Daniel R. Coquillette C

Li
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L
Judge W. Eugene Davis
Judge D. Brooks Smith
Mr. Robert C. Josefsberg
Mr. Roger Pauley - w/Justice Dept.

Fi
In re: Crime Victims Assistance Act (S. 1081)

Dear Colleagues:

In my role as the designated chair of the subcommittee to address the proposed changes to
Criminal Rules 11, 32, 32.1 and Evidence Rule 615, I have prepared the enclosed document which sets
forth the revisions of those four rules as envisioned by Senate Bill 1081.

,,, As I understand our assignment as set forth in Judge Davis's letter of August 28, 1997, we have
been requested to propose suggested amendments to our rules to take advantage of
S. 108 I's provision allowing us a limited amount of time to amend the Criminal Rules in a manner
consistent with the principles set forth in S. 1081.

L It is my hope that the enclosed document will assist each of you in examining the proposals. I
am requesting by this letter that you forward to Professor David Schlueter with copies to the members of
the committee, any proposals, comments,, suggestions or critiques that you have with respect to S. 1081.
I ask that you mail or fax said comments, etc., by September 22. I have requested and Professor
Schlueter has agreed to review the suggestions and respond by letter or fax to the members of the
committee by September 29.

In the interim, my secretary will be contacting each of you to see if we can arrange a date for a
massive telephone conference beginning as early as October 1 and not later than October 3 with the hope
that we will be able to arrive at a proposal for presentation to the committee on October 13.

Many thanks for your assistance.

Yours very truly,

David D. Dowd, Jr.

U.S. District Judge

DDD:gh
Enc.
cc: Professor David A. Schlueter

Mr. John K. Rabiej
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'Rule 11. Pleas
(a) Alternatives.

(1) In General. A defendant may plead not guilty, guilty, or nolo contendere.
If a defendant refuses to plead or if a defendant corporation fails to appear, the court shall
enter a plea of not guilty.

(2) Conditional Pleas. With the approval of the court and the consent of the
government, a defendant may enter a conditional plea of guilty or nolo contendere,
reserving in writing the right, on appeal from the judgment, to review of the adverse
determination of any specified pretrial motion. A defendant who prevails on appeal shall
be allowed to withdraw the plea.
(b) Nolo Contendere. A defendant may plead nolo contendere only with the consent

of the court. Such a plea shall be accepted by the court only after due consideration of the views X
of the parties and the interest of the public in the effective administration of justice.

(c) Advice to Defendant. Before accepting a plea of guilty or nolo contendere, the
court must address the defendant personally in open court and inform the defendant of, and
determine that the defendant understands, the following:

(1) the nature of the charge to which the plea is offered, the mandatory
minimum penalty provided by law, if any, and the maximum possible penalty provided
by law, including the effect of any special parole or supervised release term, the fact that C-

the court is required to consider any applicable sentencing guidelines but may depart
from those guidelines under some circumstances, and, when applicable, that the court
may also order the defendant to make restitution to any victim of the offense; and'

(2) ifthe defendant is not represented by an attorney, that the defendant has
the right to be represented by an attorney at every stage of the proceeding and, if,
necessary, one will be appointed to represent the defendant; and C

(3) that the defendant has the right to plead not guilty or to persist in that plea
if it has already been made, the right to be tried by a jury and at that trial the right to the
assistance of counsel, the right to confront and cross-examine adverse witnesses, and the
right against coImpelled self-incrimination; and 9

(4) that if a plea of guilty or nolo contendere is accepted by the court there
will not be a further trial of any kind, so that by pleading guilty or nolo contendere the
defendant waives the right to a trial; and

(5) if the court intends to question the defendant under oath, on the record,
and in the presence of counsel about the offense to which the defendant has pleaded, that
the defendant's answers may later be used against the defendant in a prosecution for
perjury or false statement.

t This type indicates Rule as presently composed
This type indicates langunce proposed to be strilezkn.
This type indicates proposed changes to Rule.
This type indicates instructions and text is not part of the proposed Rule.



(d) Insuring That the Plea is Voluntary. The court shall not accept a plea of guilty
or nolo contendere without first, by addressing the defendant personally in open court,
detemnining that the plea is voluntary and not the result of force or threats or of promises apart
from a plea agreement. The court shall also inquire as to whether the defendant's willingness to
plead guilty or nolo contendere results from prior discussions between the attorney for the
government and the defendant or the defendant's attorney.

(e) Plea Agreement Procedure.
(1) In General. The attorney for the government and the attorney for the

defendant or the defendant when acting pro se may engage in discussions with a view
toward reaching an agreement that, upon the entering of a plea of guilty or nolo
contendere to a charged offense or to a lesser or related offense, the attorney for the
government will do any of the following:

(A) move for dismissal of other charges; or
(B) make a recommendation, or agree not to oppose the defendant's

request, for a particular sentence, with the understanding that such
recommendation or request shall not be binding upon the court; or

(C) agree that a specific sentence is the appropriate disposition of the
case.

The court shall not participate in any such discussions.
(2) Notice of Such Agreement. If a plea agreement has been reached by the

parties, the court shall, on the record, require the disclosure of the agreement in open
court or, on a showing of good cause, in camera, at the time the plea is offered. If the
agreement is of the type specified in subdivision (e)(l)(A) or (C), the court may accept or
reject the agreement, or may defer its decision as to the acceptance or rejection until there
has been an opportunity to consider the presentence report. If the agreement is of the type
specified in subdivision (e)(l)(B), the court shall advise the defendant that if the court
does not accept the recommendation or request the defendant nevertheless has no right to
withdraw the plea. ,

(3) Acceptance of a Plea Agreement. If the court accepts the plea
agreement, the court shall inform the defendant that it will embody in the judgment and
sentence the disposition provided for in the plea agreement.

(4) Rejection of a Plea Agreement. If the court rejects the plea agreement,
the court shall, on the record, inform the parties of this fact, advise the defendant
personally in open court or, on a showing of good cause, in camera, that the court is not
bound by the plea agreement, afford the defendant the opportunity to then withdraw the
plea, and advise the defendant that if the defendant persists in a guilty plea or plea of nolo
contendere the disposition of the case may be less favorable to the defendant than that
contemplated by the plea agreement.

(5) Time of Plea Agreement Procedure. Except for good cause shown,
notification to the court of the existence of a plea agreement shall be given at the
arraignment or at such other time, prior to trial, as may be fixed by the court.

(6) Inadmissibility of Pleas, Plea Discussions, and Related Statements.
Except as otherwise provided in this paragraph, evidence of the following is not, in any

2



civil or criminal proceeding, admissible against the defendant who made the plea or was a
participant in the plea discussions:

(A) a plea of guilty which was later withdrawn; Rl1
(B) a plea of nolo contendere;
(C) any statement made in the course of any proceedings under this

rule regarding either of the foregoing pleas; or
(D) any statement made in the course of plea discussions with an

attorney for the government which do not result in a plea of guilty or which result
in a plea of guilty later withdrawn. ,i
However, such a statement is admissible (i) in any proceeding wherein another
statement made in the course of the same plea or plea discussions has been
introduced and the statement ought in fairness be considered contemporaneously
with it, or (ii) in a criminal proceeding for perjury or false statement if the
statement was made by the defendant under oath, on the record, and in the
presence of counsel.

(f) Determining Accuracy of Plea. Notwithstanding the acceptance of a plea of
guilty, the court should not enter a judgment upon such plea without making such inquiry as
shall satisfy it that there is a factual basis for the plea.

(g) Record of Proceedings. A verbatim record of the proceedings at which the
defendant enters a plea shall be made and, if there is a plea of guilty or nolo contendere, the
record shall include, without limitation, the court's advice to the defendant, the inquiry into the
voluntariness of the plea including any plea agreement, and the inquiry into the accuracy of a
guilty plea.

(h) Harmless Error. Any variance from the procedures required by this rule which
does not affect substantial rights shall be disregarded.

(i) Rights of Victims.
(1) In GeneraL In any case involving a defendant who is charged with an

offense involving death or bodily injury to any person, a threat of death or bodily injury
to any person, a sexual assault, or an attempted sexual assault -

(A) the Government, prior to a hearing at which a plea of guilty or
nolo contendere is entered, shall make a reasonable effort to notify the victim of--

(i) the date and time of the hearing; and 6
(ii) the right of the victim to attend the hearing and to address the

court; and f 7

(B) if the victim attends a hearing described in subparagraph (A), the
court, before accepting a plea of guilty or nolo contendere, shall afford the victim
an opportunity to be heard on the proposed plea agreement.
(2) Address. With respect to any case described in paragraph (1), the victim

shall notify the appropriate authority of an address to which notification under this
subsection may be sent.

(3) Definition of Victim. In this subsection, the term "victim" means any
individual against whom an offense involving death or bodily injury to any person, a T

threat of death or bodily injury to any person, a sexual assault, or an attempted sexual f

3
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assault, has been committed and also includes the parent or legal guardian of a victim
who is less than 18 years of age, or incompetent, or 1 or more family members

L' designated by the court if the victim is deceased or incapacitated.
(4) Mass Victim Cases. In any case involving more than 15 victims, the

court, after consultation with the Government and the victims, may appoint a number of
victims to serve as representatives of the victims' interests.

L
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Rule 32. Sentence and Judgment

(a) In General; Time for Sentencing. When a presentence investigation and report Li
are made under subdivision (b)(1), sentence should be imposed without unnecessary delay
following completion of the process prescribed by subdivision (b)(6). The time limits prescribed
in subdivision (b)(6) may be either shortened or lengthened for good cause.

(b) Presentence Investigation and Report.
(1) When Made. The probation officer must make a presentence

investigation and submit a report to the court before the sentence is imposed, unless:
(A) the court finds that the information in the record enables it to

exercise its sentencing authority meaningfully under 18 U.S.C. § 3553; and
(B) the court explains this finding on the record.

Notwithstanding the preceding sentence, a presentence investigation and report, or
other report containing information sufficient for the court to enter an order of
restitution, as the court may direct, shall be required in any case in which
restitution is required to be ordered. 7

(2) Presence of Counsel. On request, the defendant's counsel is entitled to Li
notice and a reasonable opportunity to attend any interview of the defendant by a
probation officer in the course of a presentence investigation.

(3) Nondisclosure. The report must not be submitted to the court or its
contents disclosed to anyone unless the defendant has consented in writing, has pleaded
guilty or nolo contendere, or has been found guilty.

(4) Contents of the Presentence Report. The presentence report must
contain --

(A) information about the defendant's history and characteristics,
including any prior criminal record, financial condition, and any circumstances
that, because they affect the defendant's behavior, may be helpful in imposing
sentence or in correctional treatment;

(B) the classification of the offense and of the defendant under the
categories established by the Sentencing Commission under 28 U.S.C. § 994(a),
as the probation officer believes to be applicable to the defendant's case; the kinds
of sentence and the sentencing range suggested for such a category of offense
committed by such a category of defendant as set forth in the guidelines issued by
the Sentencing Commission under 28 U.S.C. § 994(a)(1); and the probation
officer's explanation of any factors that may suggest a different sentence -- within Li
or without the applicable guideline -- that would be more appropriate, given all
the circumstances;

(C) a reference to any pertinent policy statement issued by the
Sentencing Commission under 28 U.S.C. § 994(a)(2);

(D) verified information, stated inz a nanargumzntativc styi1, containing L
an asscs3ment of the financial, social, psychological, and mnedical impact on± ant
indivaideal against whom the offcnsc has been eommitted; r

r



(D) a victim impact statement, identifying, to the maximum extent
practicable --

(i) each victim of the offense (except that such identification
shall not include information relating to any telephone number, place of
employment, or residential address of any victim);

(ii) an itemized account of any economic loss suffered by eachL.
victim as a result of the offense;

(iii) any physical injury suffered by each victim as a result ofL the offense, along with its seriousness and permanence;
(iv) a description of any change in the personal welfare or

familial relationships of each victim as a result of the offense; and
L (v) a description of the impact of the offense upon each victim

and the recommendation of each victim regarding, an appropriate sanction
for the defendant;
(E) in appropriate cases, information about the nature and extent of

nonprison programs and resources available for the defendant;
(F) in appropriate cases, information sufficient for the court to enter an

order of restitution;
(G) any report and recommendation resulting from a study ordered by

the court under 18 U.S.C. § 3552(b); and
(H) any other information required by the court.

(5) Exclusions. The presentence report must exclude:
(A) any diagnostic opinions that, if disclosed, might seriously disrupt a

program of rehabilitation;
(B) sources of information obtained upon a promise of confidentiality;

L or
(C) any other information that, if disclosed, might result in harm,

physical or otherwise, to the defendant or other persons.
L (6) Disclosure and Objections.

(A) Not less than 35 days before the sentencing hearing -- unless the
E defendant waives this minimum period - the probation officer must furnish the
L presentence report to the defendant, the defendant's counsel, and the attorney for

the Government. The court may, by local rule or in individual cases, direct that
CI the probation officer not disclosure the probation officer's recommendation, if

any, on the sentence.
(B) Within 14 days after receiving the presentence report, the parties

shall communicate in writing to the probation officer, and to each other, any
objections to any material information, sentencing classifications, sentencing
guidelines ranges, and policy statements contained in or omitted from theLI presentence report. After receiving objections, the probation officer may meet
with the defendant, the defendant's counsel, and the attorney for the Government
to discuss those objections. The probation officer may also conduct a further
investigation and revise the presentence report as appropriate.

LI 6
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(C) Not later than 7 days before the sentencing hearing, the probation
officer must submit the presentence report to the court, together with an
addendum setting forth any unresolved objections, the grounds for those
objections, and the probation officer's comments on the objections. At the same
time, the probation officer must furnish the revisions of the presentence report and
the addendum to the defendant, the defendant's counsel, and the attorney for the
Government.

(D) Except for any unresolved objection under subdivision (b)(6)(B),
the court may, at the hearing, accept the presentencec report as its findings of fact.
For good cause shown, the court may allow a new objection to be raised at any
time before imposing sentence. 7
(7) VictimImpactStatements. f

(A) In GeneraL Any probation officer preparing apresentence report
shall--

(i) make a reasonable effort to notify each victim of the offense L
that such a report is being prepared and the purpose of such report; and

(ii) provide the victim with an opportunity to submit an oral or
written statement, or a statement on audio or videotape outlining the
impact of the offense upon the victim.
(B) Use of Statements. Any written statement submitted by a victim

under subparagraph (A) shall be attached to the presentence report and shall be L
provided to the sentencing court and to the parties.

(c) Sentence.
(1) Sentencing Hearing. At the sentencing hearing, the court must afford L

counsel for the defendant and for the Government an opportunity to comment on the
probation officer's determinations and on other matters relating to the appropriate [
sentence, and must rule on any unresolved objections to the presentence report. The court
may, in its discretion, permit the parties to introduce testimony or other evidence on the
objections. For each matter controverted, the court must make either a finding on the L
allegation or a determination that no finding is necessary because the controverted matter
will not be taken into account in, or will not affect, sentencing. A written record of these C

findings and determinations must be appended to any copy of the presentence report
made available to the Bureau of Prisons. Before sentencing in any case in which a
defendant has been charged with or found guilty of an offense involving death or bodily
injuy to any person, a threat of death or bodily injury to any person, a sexual assault, or L
an attempted sexual assault, the Government shall make a reasonable effort to notify the
victim (or the family of a victim who is deceased) of the time and place of sentencing and
of their right to attend and to be heard

(2) Production of Statements at Sentencing Hearing. Rule 26.2(a)-(d) and
(f) applies at a sentencing hearing under this rule. If a party elects not to comply with an C

order under Rule 26.2(a) to deliver a statement to the movant, the court may not consider
the affidavit or testimony of the witness whose statement is withheld.

(3) Imposition of Sentence. Before imposing sentence, the court must: [
Li



(A) verify that the defendant and defendant's counsel have read and
discussed the presentence report made available under subdivision (b)(6)(A). If
the court has received information excluded from the presentence report under
subdivision (b)(5) the court -- in lieu of making that information available -- must
summarize it in writing, if the information will be relied on in determining
sentence. The court must also give the defendant and the defendant's counsel a
reasonable opportunity to comment on that information;

(B) afford defendant's counsel an opportunity to speak on behalf of the
defendant;

(C) address the defendant personally and determine whether the
defendant wishes to make a statement and to present any information in

L mitigation of the sentence;
(D) afford the attorney for the Government an opportunity equivalent

to that of the defendant's counsel to speak to the court; and
L (E) if sentence is to be imposed for a crime of violence or sexual

abuse, address the victim personally if the victim is present at the sentencing
hearing and determine if the victim wishes to make a statement or present any
information in relation to the sentence.
(4) In Camera Proceedings. The court's summary of information under

[ subdivision (c)(3)(A) may be in camera. Upon joint motion by the defendant and by the
attorney for the Government, the court may hear in camera the statements -- made under
subdivision (c)(3)(B), (C), (D), and (E) -- by the defendant, the defendant's counsel, the7 victim, or the attorney for the Government.

(5) Notification of Right to Appeal. After imposing sentence in a case
which has gone to trial on a plea of not guilty, the court must advise the defendant of the

L right to appeal. After imposing sentence in any case, the court must advise the defendant
of any right to appeal the sentence, and of the right of a person who is unable to pay the
cost of an appeal to apply for leave to appeal in forma pauperis. If the defendant so

LI requests, the clerk of the court must immediately prepare and file a notice of appeal on
behalf of the defendant.
(d) Judgment.

1Kw (1) In General. A judgment of conviction must set forth the plea, the verdict
or findings, the adjudication, and the sentence. If the defendant is found not guilty or for
any other reason is entitled to be discharged, judgment must be entered accordingly. The
judgment must be signed by the judge and entered by the clerk.

(2) Criminal Forfeiture. If a verdict contains a finding that property is
subject to a criminal forfeiture, or if a defendant enters a guilty plea subjecting property
to such forfeiture, the court may enter a preliminary order of forfeiture after providing
notice to the defendant and a reasonable opportunity to be heard on the timing and form
of the order. The order of forfeiture shall authorize the Attorney General to seize the
property subject to forfeiture, to conduct any discovery that the court considers proper to
help identify, locate, or dispose of the property, and to begin proceedings consistent with

L any statutory requirements pertaining to ancillary hearings and the rights of third parties.

LI 8K
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At sentencing, a final order of forfeiture shall be made part of the sentence and included
in the judgment. The court may include in the final order such conditions as may be
reasonably necessary to preserve the value of the property pending any appeal.
(e) ' Plea Withdrawal. If a motion to withdraw a plea of guilty or nolo contendere is

made before sentence is inposed, the,court may pennit the plea to be withdrawn if the defendant
shows any fair and just reason, At any later time, a plea may be setaside only on direct appeal or B
by motion under 28 U.S.C. § 2255. .

(I) Definitions.. For purposes of this rule--
(1) "victim" means any individual against whom an offense has been B

committed for which a sentence is to be imposed, but the right to notification and to
submit astatement under subdivision (b)(7), the right to notification and to be heard r
under subdivision (c)(]), and the right of allocution under subdivision (c)(3)(E) may be j

exercised instead by ,i
(A) , Sa parent or legal guardian if the victim is below the age of eighteen

years or incompetent;, or LE
(B) one or more family, members or relatives designated by the court if

the victim is deceased or incapacitated;
if such person or persons are present at the sentencing hearing, regardless of L
whether the victim is present; and
(2) "crime of violence or sexual abuse" means a crime that involved the use or

attempted or threatened use of physical' force against the person or property of another, or
a crime under chapter 109A of title 18, United States Code.

'LJ
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Rule 32.1 Revocation or Modification of Probation or Supervised Release

L (a) Revocation of Probation or Supervised Release.
(1) Preliminary Hearing. Whenever a person is held in custody on the

ground that the person has violated a condition of probation or supervised release, the
person shall be afforded a prompt hearing before any judge, or a United States magistrate
who has been given the authority pursuant to 28 U.S.C. § 636 to conduct such hearings,
in order to determine whether there is probably2 cause to hold the person for a revocation
hearing. The person shall be given

(A) notice of the preliminary hearing and its purpose and of the alleged
violation;

(B) an opportunity to appear at the hearing and present evidence in the
person's own behalf,[L (C) upon request, the opportunity to question witnesses against the
person unless, for good cause, the federal magistrate decides that justice does not
require the appearance of the witness; and

L (D) notice of the person's right to be represented by counsel.
The proceedings shall be recorded stenographically or by an electronic recording
device. If probable cause is found to exist, the person shall be held for a
revocation hearing. The person may be released pursuant to Rule 46(c) pending
the revocation hearing. If probable cause is not found to exist, the proceeding
shall be dismissed.

L (2) Revocation Hearing. The revocation hearing, unless waived by the
person, shall be held within a reasonable time in the district ofjurisdiction. The person
shall be given

(A) written notice of the alleged violation;
(B) disclosure of the evidence against the person;C (C) an opportunity to appear and to present evidence in the person's

own behalf;
(D) the opportunity to question adverse witnesses; and
(E) notice of the person's right to be represented by counsel.

(b) Modification of Probation or Supervised Release. A hearing and assistance of
counsel are required -before the terms or conditions of probation or supervised release can beC modified, unless the relief to be granted to the person on probation or supervised release upon the
person's request or the court's own motion is favorable to the person, and the attorney for the
government, after having been given notice of the proposed relief and a reasonable opportunity to

L object, has not objected. An extension of the term of probation or supervised release is not
favorable to the person for the purposes of this rule.

rLl~ (c) Production of Statements.
L

2So in original. Probably should be "probable".
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(1) In General. Rule 26.2(a)-(d) and (f) applies at any hearing under this L
rule.

(2) Sanctions for Failure to Produce Statement. If a party elects not to Li
comply with an order under Rule 26.2(a) to deliver a statement to the moving party, the
court may not consider the testimony of a witness whose statement is withheld.
(d) ,,Rights of Victims. ti

(1), In General. At any hearing pursuant to subsection (a)(2) involving one or
more persons who have been convicted of an offense involving death or bodily injury to
any person, a threat of death or bodily injury to any person, a sexual assault,, or an
attempted ,sexuaq assault,,, theGovernment shal make re asonable effort to notify the
victim of the offense ,(andthe victim of any new charges giving rise to the hearings), of--

(4) the date and time ofthe, hearing; and '
(B) the right of the victim to attend the, hearing and to address the

court regarding whether the terms orconditions Ofprobation or supervised
release should be modifiedp
(2) Duties of Couit atlIaring. ,At any hearing described in paragraph (1) at

which a victim is present, the cour; skall
(A) addresseach victim personally; and
(B) afford the victim an opportunit, to be'heardon the proposed terms

or conditions ofprobation or supervised release. B
(3) ~Address., I any cs e described in paragraph (1), the victim shall notify

the appropriate authority fan7 ad Dress to which notification under this paragraph may
be sent. I

(4) Definition ',f Victim. In this rule, the term '"victim" means any individual
against whom an offense involving death or bodily injury to any person, a threat of death
or bodily injury to any person, a sexual assault, or an attempted sexual assault, has been L
committed and a hearing pursuant to subsection,(a)q2) is conducte4, including --

(A4) a parent or legal guardian ,of the victim, if the victim is less than
18 years of age or is incompetent; or

(B) 1 or morefamily members or relatives of the victim designated by
the court, if the victim is deceased or incapacitated.

Li
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Rule 615. Exclusion of Witnesses

At the request
(a) In GeneraL Except as provided in subsection (b), at the request of a party the

court shall order witnesses excluded so that they cannot hear the testimony of other witnesses,
and it may make the order of its own motion. This rule

(b) Exceptions. Subsection (a) does not authorize Cxeitsien of (1) a party exclusion of--
(1) a party who is a natural persont, or (2) an officcrperson;

(2) an officer or employee of a party which is not a natural person designated
as its representative by its attomrcy, or (,) a person attorney;

(3) a person whose presence is shown by a party to be essential to the
presentation of the party's cause:; or

(4) a person who is a victim (or a member of the immediate family of a victim
who is deceased or incapacitated) of an offense involving death or bodily injury to any
person, a threat of death or bodily injury to any person, a sexual assault, or an attempted
sexual assault, for which a defendant is being tried in a criminal trial, unless the court
concludes that -

(A) the testimony of the person will be materially affected by hearing
the testimony of other witnesses, and the material effect of hearing the testimony
of other witnesses on the testimony of that person will result in unfair prejudice to
any party; or

(B) due to the large number of victims or family members of victims
who may be called as witnesses, permitting attendance in the courtroom itself
when testimony is being heard is not feasible.

(c) Discretion of Court; Effect on Other Law. Nothing in subsection (b)(4) shall be
construed --

(1) to limit the ability of a court to exclude a witness, if the court determines
that such action is necessary to maintain order during a court proceeding; or

(2) to limit or otherwise affect the ability of a witness to be present during
court proceedings pursuant to section 3510 of title 18, United States Code.

12
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.Sie. 202. Ilnerevased tiniiig filr State Mid l ak W I;I1V e .loie10lt, State C(Urt

jiersollyle], and officers of the eourt to respond effectively to the
Iw(NlS of viefillis or *c rime.

See. 20:3. Iicreas(ed resources for State and local law enforementet ageneies,
*ouIrts, and prosecutors' offices to develop state-of-the-art sys-
temis for nlotifying victims of crime of important dates and de- V
velopmincts.

Se2. 204. P'ilot plrograms to establish ombud(slmian progi-arus flor crime victims. n
Se-e-. 205. Am1endmlents to' Victims o (Crile A(t of 1984. .
Sec. 206. Teehnical corret ion.

4c. 207. Sri-ier s fti VictililS of erimle andl donlilestic violeliee.
Sec. 208. Pilot p)rograni to stIudly effe1LtiVeuIes-s of restoratiVe justiCe approach of]

II11l Ota If o Vict illi r of, criim

I SEC. 2. DEFINITIONS.

2 I tthis, Act-

3 (1) the term "Attorney General" means the At-

4 tornev General of the United States;

5 (2) the term "bodily iinjury" has the meaning L

6 given th at termi iii section .1365(g) of title 18, Unit-

7 ed States (C dedc;

Ll
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L 1 0() the termn "Commission" means the Conimis-

2 sion on Vietims' Rights establislhed under section

3 204;

L 4 (4) the terni "Inidiani tribe" has the saime mcani-

5 ing as iii seetioni 4(e) of the Indiani Self-Determinna-

r 6 tion and Education Assistance Act. (25 U.S.C.

7 450)(e));

8 (5) the term "Juldicial Coniference" means the

9 Judicial (Confterenice of the United States established

10 mIdler sectioi .331 of title 28, United States Code;

h60 11 ((6) thle term "'law<\ cifiorceieiiet officer" Ineamis

12 ani individual authorized by law to engage in or su-

13 pervise the prevention, detection, investigation, or

14 prosecution of any violation of law, and includes cor-

15 rectioms, prol)ation, parole, and judicial officers;

L 16 (7) the term "Office of Victimis of Crime"

17 means the Offiee of Victims of Crime of the Depart-

18 nmelit. of .Jilsticee.

19 (8) IlI(- termC "8tate'' mneans each of tlhe several

20 States of the United States, the District of Cohim-

21 bia, the Commonwealth of Puerto Rico, the Virgin

22 Islanids, Guiain, American Samoa, and the Common-

23 wealth of the Northern Marian-a Islands;

24 (9) the term ''unit of local government" meanms

25 any-

L.
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I (A) city, county, township, town, borough, U

2 parish, village, or other general purpose politi- ,

3 cal subdivisioni of a State; or

4 (13) Indian tribe; L
5 (10) tile tel i "Victili'-

6 (A) Iiieans all individual lharned as a re-

7 stilt. of a (eoiiiiiission of all otfeiise; adl(l

8 (13) ill the case of a victilml who is less thall

9 18 years of age, incoillnpetenit, incapacitated, or L
10 (ldeelsed-

11 (i) tle Ial glar(liar ll of the victill;

12 (ii) a representative of the estate of 7
13 the vietil;

14 (iii) a mneniber of the family of the vie-

15 tillm; o

16 (iN-) any other person appointed by the

17 coullt to represenlt the Victim, except tha.t

18 ill iho evelit shall a defelidant be apl)oillted

19 as thme represclitative or gimardiall of the

20 vietini; and

21 (11) the termi "qualified private entity" means

22 a private entity that mneets sllch requirements as the - L
23 -Attoriey Gen iel ra 1may establish.

Li

LJ
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L> - 1 TITLE I-VICTIM RIGIHTS
2 Subtitle A-Amendments to Title
3 18, United States Code

iL 4 SEC. 101. RIGHT TO BE NOTIFIED OF DETENTION REARING

5 AND RIGHT TO BE HEARD ON THE ISSUE OF

6 DETENTION.

7 Sectioii 3142 of title 18, United States Code, is

8 aiiieiidled byv add~insg at. thc enl(l the) follow ing:

9 (1k) No'Irnl,';In(A !0N OP Riclru' To 13E HEAffl).-

1 0 "(1) IN (G*ENEI',IAI,.-1ii 111V case ilnvolvilng a de-

11 feiidaiit. hvio is arrested for ani offense involving

12 (leath or bodilv i n1jury to any_ person, a threat of

13 death or bodily injury to anv person, a sexual as-

14 salnt, or a-i attempted sexual assault, in which a de-

15 teintioii hearing is scheduled pursuant to subsection

16 (f)-

L 17 "(A) tfle Govermiuitet shall make a reason-

1 8 alble effort, to niotify the victim of the hearing,

L 19 aid of tfle right of the victim to be heard on

20 the issue of detention; and

21 "(B) at the hearing under subsection (f3,

22 the court slhall inquire of the Grovernment as to

23 wvhlether the efforts at lnotification of the victim

24 under subparagraph (A) were successful and, if

25 so, whether the vietimin wvislies to be heard on

1
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1 the issue of detentioni and, if so, shall afford the

2 vietim such anl opportinity.

3 "(2) LDmITATION.-Upon motion of either L
4 paity that identification, of the defelndant by the ie-

5 tim is a fact in dispute, and that no Ineans of ver-

6 ification has been attempted, the Court shall use ap-.

7 I)rolpiate 1mealsllres to l)lp)teet illtegritv of tile identi-

8 feiatioll l)l0CC55.

9 "(3) AnpItE>s.-With respect to any ease de- L

10 Scribe(l ill l)aragnra)hl (1), tile ietitll shall notifV tile

11 aI)iop)riate aittlioritv of an alddress to whliell niotifi- LI

12 cation unrder this subsection mav be sent. 7
13 "(4) I)IDIINITIONN oF' virmTT.-In this sub-

14 section, the term 'vietim' means any individual K
IS agatinst, vwhomll atn offense involving death or bodily r
16 ilkjurv to ammy personm, a threat of death or bodily in-

17 Jiurv to amiN pelrsoll, a sexual assaumlt, or an attempted 7
1 8 sexual assau lt., Ias )eetia comlmitted ald also ilCllldces 7
19 the parent or lepa.l gilardiall of a victinm who is leiss LJ
20 thanm 18 years of age, or incompetent, or 1 or more 7
21 family members designated by the court if the victim

22 is deceased or incapacitated.". EJ

/L
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I SEC. 102. RIGHT TO A SPEEDY TRIAL AND PROMPT DIS-

2 POSITION FREE FROM UNREASONABLE

3 DELAY.

4 Seetioni 3161(h)(8)(B) of title 18, United States

5 (`odeis atewliided by adding at the end the following:

6 "(v) The interests of the victim (or the family

7 of a xietimii who is deceased oi- ial)acitated) in thle

8 pr)1ompl)t and(l ap)propriate dispositioli of the ease, free

9 from unaIlesonale)I (Ielav.".

10 SEC. 103. ENHANCED RIGHT TO ORDER OF RESTITUTION.

11 e :timi 3664(d)(2)(A)(iv) of title 18, United States

12 Code, is amended by inserting ", and the right of the vic-

13 timmi (or the fammmilv of a victim who is deceased or incapaci-

14 tated) to attenid the sentencing hearing and to make a

15 stateeiiet- to the court at the sentencing hearing" before

1 6 tfle seiimioloii.

17 SEC. 104. ENHANCED RIGHT TO BE NOTIFIED OF ESCAPE

18 OR RELEASE FROM PRISON.

19 Seetiomi 503(i))(5)(3) of the Victims' Rights ai(l lRes-

20 titution Act of 1990 (42 U.S.C. 10607(c)(5)(B)) is

21 amended bv iniserting after "offender" the following: ", in-

22 cilding escape, vork release, fuirlough, or any other fornm

23 of release from a psychiatric institution or other facility

24 that. provi(les meutahl health services to offenders".
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I SEC. 105. ENHANCED PENALTIES FOR WITNESS TAMPER-

2 ING. 7

3 Section 15 12 of title 18, United States Code, is U

4 amIIendd(l((- 77
5 (1) ill siubsect.ioni (a)-

6 (A) in p)aragrapll (1), by striking "as pro- L

7 v-ided ill palrglaph (2)" aid inserting "ats pro- fl
Li8 vided( ill p)aragrapi1 (3)'';

9 (13) by iedesiginatfinig paragraph (2) ais

10 Imngl,-(,ipXl, (3); f

I I ((.1) by inisvirtinig aLfter p)ara.graplI (1) thIic

12 folloWilng: L
13 "(2) Whloever uses ply.sical force or the tiireeat

14 of vllysieal force, or attempts to do so, with intent

15 tno-

16 "(A) inflfiemice, (lelay, or lprevenlt the testi-

17 it~iov of aiv iperson ill an official proceedinig; u
18 (13) (ilse( or iliduice alny p)eSOn t-o-

19 -i) \vithlIhold testtililioIv, o0 witIlIlOl( at

20 record, document, or other object, from an 7
21 official proceeding;

22 (ii) calter, destroy, mutilate, or Coll-

23 eeal all object with intent to impair the ob-

24 jeet's iiitegrit or availal)ilit.y for use ill an

25 official proceeding; K
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r I "(iii) evade legatl process summoning

2 that. p)rSOII to zl)I)ea1r as a Nvitiless, or to

3 produce a record. document, or other ob-

4 jeet, in an officiial proceeding; and

5 "(i-) be absent from an official pro-

6 eeedilng to wvhich such person has been

7 .slminniIonIe(d 1w legal process; or

8 (C) lhinder, (lelam, oi- prevent the coimnun-

9 niezationm to a lawv enforcemuent officer or judge

10 of- thle ULTmted States of iniformuationi relating to

11 the eoiiiimissiomi Or ossiible conimmission of a

12 Federkal offense or a violation of conditions of

13 probation, parole, or release pending judicial

14 proceedings;

15 shall be plimmislhe(l as provided inI paragraph (3).";

16 and

17 (1)) iii paraggiaph (3)(B), as redesignated.

18 1y strikiing "in the ease of" and all that follows

.19 befnore thl)eprio(l andl( il'iertilng "kill attellI)t to

20 imnrder. the tise of physical force, the threat of

L-' 21 phlysieal force, or an attempt to do so, imprison-

22 mnent for mnot more than 20 aTears"; and

23 (2) inI suibseetiomi (1)), by strikinig "or physical

L.. 24 foree
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1 Subtitle B-Amendments to Fed-
2 eral Rules of Criminal Proce-
3 dure
4 SEC. 121. RIGHT TO BE NOTIFIED OF PLEA AGREEMENT

5 AND TO BE HEARD ON MERITS OF THE PLEA

6 AGREEMENT.

7 (a) IN (II :lH.\Il.-R.ule 11 of the Ple(eral Rules of
L)

8 Crimujinal Plroeedlire is amienide(l by ad(lding at the end the

9 folloxving:

11 '"(1) IN GI1NEAL1.-Iii a1y case involvinig a de-

12 fendant who is charged writh an offense involving

13 death or bodily iinjmryT to any personl, a threat of

14 death or bodily injury to any person, a sexmal as-

15 sault, Or an attempl)t.edl sexual assauflt-

16 "(A) the Government. prior to a hearing at

1 7 wvhichi a plea of guilty or 1nolo eolnteIldere is en-

18 teredl. shall imiake a reason-anble effort to iiOtitv

1 9 t.he victimii of-

20 "(i) the dcate and timne of the hearing; P
21 and

22 "(ii) the right of the xictim to attend

23 the heariing anid to address the court; and t
24 "(13) if the 'ietini attends a hearing de-

25 seribed ini suibl)paragraph (A), the court, before K

rl



O:\KOR\KOR97.797 S.L.

11

1 accepting a Iplea of g'uilty or nolo contendere,

2 shall afford the -'ietilu aII opportunitv to be

3 heard on the proposed plea agreement.

4 "(2) Annmlss.-Witli respect to anyv ca.se de-

5 scribed( inI paagraplh (1), tlhe Vietinm shall notifr the

LX 6 approl)riate authority of an address to -.which notifi-

7 ('it.iOII undI(erP tIii 5lIl)SectiOn IIUZIV be Selnt.

8 "(3) )PAIxvrixON (*N vwri'Im.-InI this sub-

9 section, the termi 'victiml' ieanis any individual

10 aga.inist. whom an offenmse involving death or b)o(diy

t -11 l~ljlI V- to(.) l I)el)S(II, a threat. of (leathi or bodily in-

12 *jury to any person, a sexual assault, or an attempted

13 sexual assault, hats been committed and also includes

14 thle parent or legal guardian of a victim who is less

15 t.han 18 years of age, or inconipetemt, or I or more
L 16 family Ineilnl)ers designated by the court if the victim

17 is (leeease(l ol iicap)acitate(d.

1 8 "(4) M1;A.,s VICTIM -Iany ease involv-

19 ingo more thain 1)5 victifins, the court, after eonsulti-

20 tion with the Government and tile victims, may ap-

21 point a number. of victims to serve as representatives

22 of the ietimns' interests.".

23 (bi) EP PE( CTI I)VAT,.-

Fn
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I (1) IN GEINEIIAiL.-Tlhe amendment made by V
2 suilbseetioni (a) shiall b)ecomle effective as provided in

3 paragraplh (3). -

4 (2) TIoN BY .JUD)ICIAL CONPERE'INCE.- Li
5 (A) RE (' A)MII NNI)AVTI()NS.-Not later tliai

6 180 dlayS after the (late of enactment of this

7 Act., tfle .Ju(leial Coliftrevce shiall submtit to 7
8 ( Congress a report. colntaininug reeomilileitidation s

9 for ainendinig the Federal Rules of Criminal L
10 Procedure to provide elillaice(l Oppoltullities for 7
I11 victimis of offenses involviig deathi or b)odilv ill- L

12 jilrV to ally person, the threat of death or bodily K
13 itjuri-v to any person, a sexual assault, or an at-

14 tempted sexual assault, to be heard on the issue L

15 of vihethier or not. the court shiould accept a lplea

16 ofi ginilty or niolo contendere.

17 (1B) INAPPICAB('BIIT'I'Y OP OTHIR LAW\.-

18 (Ciaplter 1:31 of title 28, ITIlited States Code.

19 (loes not. apl)ly to any recomimienidationl made by L
20 the Judicial Conference under this paragraph.

21 (3) CONGRMESSIONAL ACTION-.-Except as other-

22 wise provided by law', if the Judlicial Conference-

23 (A) sid)lmlits a report ill accordance witlh

24 pa-a-l-iA ph (2) conitainin ug recommendations de-

25 scribed ill t.hat paragraph, and those ree-

Li
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1 oinniendationis are the samne as the amendment

2 miiade bv subsectioni (a), then the amendinenit

3 made by subsection (a) shall become effective

4 30 davs after the date onl which the ree-

5 ollillenidations are sulmitted to Congress under

6 paragrap)h (2);

7 ( su) Siihmits a report ill accordaice with

8 paragrap1)h (2) con taininig recommendations de-

9 scril)bel ill that. p)aragTaph, and those ree-

10 ollillend(aitiolIs are' (lifterent ill aiN resl)pect from

11 the amIend(mnelnt mlade l)V subsection (a), the ree-

12 oiniendations made puirsuant to paragraph (2)

13 shall become effective 180 davs after the date

14 ol wvhich the recommendations are submitted to

15 Conigress under paragraph1 (2), unless anl Act of

L.. 16 ('1onigr-(ss is passed overturning the rec-

17 ollilliiendatioiis; anId1
L..

18 (C~) fiails to eomlylv with paragrapl)l (2), the

19 - amilend(mnent imade bL subsection (a) shall lie-

20 come effective 360 davys after the date of enact-

21 ment of this Act.

22 (4) AiPIICiwATION.-A1iV amendment mnade pur-

23 suant to this section (including ani amendment

24 mimade pursuant. to the recomniedations of the Unit-

25 ed States Sentencing Commission under paragraph

L
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1 (2)) sliall a)p)ly ill any proceecding commiienced on or

2 after the effeetive (late of the amendment.

3 SEC. 122. ENHANCED RIGHTS OF NOTIFICATION AND ALLO-

- 4 CUTION AT SENTENCING. K
5 (a) IN CGrExInNIA.-Rule 32 of the Federal Rules of

6 Crim inal Proceduire is amnlenlled- L

7 (1) ini sub)sectioln (b)-

8 (A) iII c1igrapgil)h (4), byv striking stubpara-

9 gIaph (D)) an(l inserting the following: L
10 "(D)) .1 vit.iiti ilmIpact. sttententl idenltit- 7

11 in, to the Imaxinmumn extent praetical)le-

12 "(i) each vietimn of the offense (except

13 that. stch identification slhall not include

14 iliforniationi relating to any telephoime num-

15 her, place of employment, or residential ad-

1 6 dress of anr victim);

17 "(ii) anm itemize(d account of aniyv eco-

18 nlomlei loss suffehred b-1 eachl victin as a re-

19 stll, of, thme ofte'vlse;

20 "(iii) anx- physical injury suffered by

21 each victim as a result of the offense, 7

22 along with its seriotusness anid permanence; LI
23 "(iv) a (lescriptionI of any change inI

24 the l)ersonal wvelfare or familial rela.tion-
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1 ships of each vlictiin as a result of the of-

2 fense; and

3 "(v) a description of the inmpact of the

4 offense iupoii each victim anid the rec-

5 omenlemidation of each victim regarding an

6 aIppropriate sanction for the defendant;";

7 and

8 (1B) by adding iat tile e(d the following:

L 9 ''(7) Vw( rIM 1I PAC(r STATEMENTrs.-

10 "(A) IN GENE'RAL.-AMu probation officer

11 1 rep )aring zil pres(eintem iee re)ort shall-

12 "(i) make a reasonable effort to notify

13 each victilmi of thme offense that such a re-

14 port is being prepared and the purpose of

15 :11(41 report; amnd

16 "(ii) provide the victim with ail oppor-

17 tuilitv to submit ain oral or vwritten state-

18 mnent., or a statement ol au(dio or videotape

19 outliflinig thme impact. of thle offenlse upolI

20 the victim.

21 "(B) USE OF STATEIMENTS.-An-v written

22 statenient submitted by a victim under subpara-

23 graph (A) shall he attached to the presentence

L 24 report anid shlall e proide(l to the sentencing

25 court amn(l to the parties.";

L
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1 (2) in subsectioii (c)(1), by adding at the end

2 thle following: "Before sentencing ill any case in

3 which a defendant has beeii charged with or found

4 gruilty of an offense involving death or bodily injurN n
5 to any l)ersoln, ,a tlhreat. of deatlh or bodily injury to

6 amy person, a sexual assault, or all attempted sexual

7 asswilt., tlhe 0overnnieiit sliall matuke a reasonable ef-

8 fort. to ,notify tile victim (or the fauimily of a victim

9 whio is deceased) of the time and place of sentencing L
10 and of tflieil riglht to attelll alld to be licardl."; and

I 1 (.3) iII Subsectioll (f), by inisertilii "tlte right to

12 uotification and to suibmit a statement under sub-

13 (fivision (b)(7), the right to notification and to be

14 heard, under subdivisiomn (c)(1), amid" before "the

15 righlt. of ailloeltioll". P
16 (b) DATE I DA1 E.-

17 (1) Ix N ;EERAL.-The aeimeiinieiits inaide by L

18 subsectilon (a) shall become effective as p)rovided inI

1 9 pa(ragyaph (3).II

20 (2) AcTION 13Y .JJUICIAL CONF'ERENCE.-

21 (A) Rpc)M0 151E.\NI)ATION\.-Not later than

22 180 (lavs after the date of enactnient of this Li
23 Act, the Jtudieial (Comnferenee shall submit to

24 Congpr-ess< a report ComItailling recomImIendation1s

25 for amnelllidng the Federal Rules of Criniimnal

L

F__
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I Procedure to provide enhanced opportunities for

2 victims of offeiises involving death or bodily inI-

3 july to any person, the threat of death or bodily

4 inljuiy teo anty personl, a sexual assault, ori an at-

5 t.emIIpte(d sexual assault, to participate dluring

6 the presenttenciiig phlase of the criminal process.

PT 7 (B) INAIPIIAPL IILITY OF( OHElll LAW.-
8 Chiraptor 131 of title 28, United t&ates Code,

L 9 does not apqplyr to any recommlleldation lliade l)b

10 tlie .Juilil Coniference uniider this paragraph.

K 11 (3) (CON(EIESSiO.NAL ACTIO()N.-ExCept, as other-

12 wise provided 1y law, if the Judicial Conference-

13 (A) submits a report. ill accordance with

14 paragraph (2) containing recommendations de-

1: 15 seribed in that paragran)l, and those rec-

16 o)illmlelndtltions are the samie as the amendments

17 llimlel I)- subsectioni (a). then the amnenidmientts

18 11ad(Ie bv XSubsection (a) shall become effective

19 :3() davs after thie (ldte Oil Whiich tile ree_-

20 onimendations are submitted to Congress under

21 paragraph (2);

22 (B) suibiilts a report iII accordance wviti

23 paragr<apl (2) conitaining reconmimenidations de-

1 24 scribed in that parlagraphl. alnd those ree-

25 ominiendations are different in any res)ect from

L

f
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I tthe aiendmients made by subsection (a), the

2 recontiinediiationis iimade pursuant to paragraph

3 (2) shall become effective 180 davs after the

4 (late Oil wvlhich the recommnendations are submit-

5 led to (.C0ongress under paragraph (2), miiiless ail

6 Aet of Congress is passed overturning tlhe rec-

7 0111111011da~tiolls; ;11(1

8 (C) fails to coiiiply with p)aragraph (2), the

9 amendml(llents I-i(le 1b subsection (a) slhall be- -

10 ('tIM (Ia elfive .i(0 evavs after the date of enact.-

I I Illent of this Act.

12 (4) APi'LvJ(Nrox.-Any amendment malde pur- F
13 smalnt to this section (including any amendment

14 inade plurSllant to the recommendations of the Unit- V
15 ed States Senteinig CommissioIn Inder paragraph

16 (2)) sliall aipply iII aIm- proceeding commenced on or

17 after thle effective d(ate of the anmendmnenit.

18 SEC. 123. RIGHTS OF NOTIFICATION AND ALLOCUTION AT A _
19 PROBATION REVOCATION HEARING.O

20 (a) IN G:NEAi,l-R.lIle 32.1 of the Federal Rules

21 of Criminal Procedure is anmendecl by adding at the enld

22 the followlino:

23 "(d) Rio(,w s OF' Vi, TIMms.-

24 "'( 1) IN (GI,1NEALm,.-At any hearing pursuant, t,o

25 suibsection (a)(2) inmvolving one or more persons who

.L
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I have been convicted of an offense involving death or

2 bodily injury to any person, a threat of death or

3 bodilv injury to any person, a sexual assauilt, or an

4 attempted sexual assault, the Governmient shall

5 miake reasolial)le effort to notifv the victim of the of-V 6 fense (and the victim of ally new charges giving rise

7 to thme e'lali<ilg.s), of-

8 "(A) tile date and time of the hearing; and

9 "(B) tile righlt of- tile victimn to attend the

10 h -linimg ami(l to ad(lress time court repga'ding

I11 vilet.mel Imlle termlms or couditioiis of probation or

12 sul)enrised release should be modified.

13 "(2) D)UT'm'mES OP c R AT IIECU l ARING(.-At allny

14 hearing described in paragraph (1) at which a victim

15 is preselit, tile court shall-

16 "(A) address each vietimn personally; and

17 "(13) afIford tile victim all o)portllmmitv to he

1 8 liear(I oil tomle )roiose(I terlls or conditiolls of'

19 p)rol)atioml or Sup )ervised relea.se.

20 "(3) Am)HESs.-In any case described in para-

21 grapih (1), the vietim shall notifv the appropriate au-

22 tlhoritv of ail (l(ldress to which notification under this

,iling 23 l) ziarphll imiay be semit.
L 24 "(4) DEP-NxTrIoN oP VIC'TII.-Iml this rule, thle

25 tern 'vietilil' mlleais any inidi-mdual a.gainstwxhomn aln
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1 offense involving (letil or obodily injum to any perj

2 soni, a threat. of (ldetil or bodily illjury to anyi pelSOl.

3 a sexual assault, or an attempted sexual assault, hIas--

4 been collllmmitted(l and liearinig pursuant to sub- V
5 section (a)(2) is cond(lcte(, iicluiding-

6 '(A) a p)arellt or legal gtuardian of thle Aie- r
7 timl, if the vict-im is less tlhanm 18 yeTars of atign

8 O15 is illcOlcnp)(Ite(t: ol

9 "(13) 1 or miore faimmilny miiemibers oi- rel-

10 ativ(S of thme Vi('t lll (desigllate(l l)b tile coult., if f

II the Vict0illl is (lecea.se( o*r illeap)aeitate(L''.

12 (b) DATEE<-( "FIVE ),rp

13 (1) IN (1ENEFlA1,.-Tlie a<menldlmellt mimade by

14 subsection (a) shall become effective as provided iii

15 l)paragapll (3).

16 (2) Q(T1OlxN BY .JUD)ICIAI CONFERENCE.-

17 (A) la(oMMENI)ATIONS-Not Later than L
18 1 SO (lavs atftel thle (late of emlliactielit of tllis

19 Aet., tfie 'Judicizi I Coliferellee shall subllmmit to K

20 Congress a report containing recommendations

21 for amending the Federal Rules of Criminial

22 .IProce(dlne to ensuire that reasonable efforts awe F
23 made to notify victims of offenses involving n
24 death Or l)odily injury to ally person, or the

25 threat of (leathi or bodily iljuily to any person, K

LI
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1 of any revocation hearing lheld pursuant to rule

2 32.1(a)(2) of the Federal Rules of Criminal

3 Procedlure.

4 (1B) INAPPLICABIIArTY ' ()OIP IH O LAW.-

5 (Capter 131 of title 28, UIiited States Code,

6 does not apply to any reconmmendation made by

7 thme tJId(liciall (Coiifereile under thipitaragrap)h.

8 (:3) CION(ARBnI',SS(O NL AC(TI'OI)N.- Xecept as otlle-

9 wvise provridledl bys law, if the Judicial Conference-

10 (A) subimmitS a rq)()rt. ill aevord(amnce with

11 p)aragraph)l (2) eoiita.lifing recommnlell(lnations (le-

12 scribecl in that p1)aragrapl), and those rec-

13 omnmendation-s are the same as the amendment

14 made bwy subsection (a), then the amendment

15 made l)v subsection (a) slhall become effective

16 30 davs after the date onl which the rec-

17 onmimmiendlatioims are subnnitted to Congress under

18 poragyraph (2);

19 (1,) 5ll)lllits a report ill aceor(ldalle with

20 paragraph (2) containing recommendations de-

21 scribed in that paragraph, and those rec-

22 oninieidations are different ill any respect from

23 the amniendnmenit mimade byN subsection (a), the rec-

24 oninell(lnationls made pursuant to paragpaph (2)

25 slhall beeome effective 180 davs after the date
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1 onl which the recomillelnlations are submitted to L
2 Congress under )ariagraj)h (2), inless all Act of 7
3 Congress is passed overturning the rec-

4 onimieidiationis; killd

5 (C) fails to eompN with p)aIagraph1I (2), tIhe

6 aimenidmient inde by subsection (a) shall be-

7 comtie effective 360() das after the (late of cniiet.-

8 itient of this Aet.

9 (4) .AiIJICAT~10N.-1\lv aliedielldillt iniade pur- L
10 surait to tills sectioln (inlwdidn anv anlienldinellent

11 lad(le lulrsullalit to tile recolliel(idatiolls of tile Unit-

12 ed States Sentencing Commission uender paragraph

13 (2)) shall apply in anv proceeding commenced onl or

14 after the effective date of the amendment.

15 Subtitle C-Amendment to Federal
16 Rules of Evidence
17 SEC. 131. ENHANCED RIGHT TO BE PRESENT AT TRIAL.

18 (a) I (GNE1sj'1tJ.-RUhe 6157 of the Federal Rules of

19 Evidence is alnendled(1-

20. (1) by striking "At the request" and inserting

21 the following:

22 "(a) IN GENEMAL.-Except as l)rovided in subsection

23 (b), at the request";

24 (2) by striking "This rule" and inserting tile

25 following:

17
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I "(b) Ex( 'I-PTION.S.-,Subscetioni (a)";

2 (:3) by striking "exclusiou of (1) a party" and

3 inserting the followilng: "7elusioll of-

4 "(1) a plrty";

5 ~ (4) bstriking "persoln, or (2) all officer" anid

6 inserting the following: "person;

7 "(2) ) ni officer';

8 (5) 1b stlrikinug "attorneyv, or (3) a person" anld

9 inserting thle followilng: "attorliCy;

10 1(:3) a p)ersoll';

1 1 (6) by strilig the l)erio(l at the elndI a.i(l insert-

12 lng, ' or'': and

13 (7) by adding at. the end the followxing:

14 "(4) a person who is a victim (or a ineniber of

15 the inmmediate faini-i of a victimxN whlo is deceased or

16 ineai)aeitate(l) of aii offense involving deatli or bodily

17 iiijury to amy personl. a threat of deatli or bodily ill-

18 jlury to any )erson, c a sexual assauilt, or all attelmlpte(d

19 sexual aissailt, for which a (ldefledanlt is b)eing trie(l

20 in a criminal trial, unless the court concludes that-

21 -(A) the testimony of the person will be

22 imaterially affected by hearing the testimoiny of

23 other witnlesses. and the material effect of hear-

24 ing the testimony of other witnesses on the tes-
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] timioiiv of that lerson will result ill un1failr prej-

2 udice to any l)prty; or

3 "(B) due to the large number of i6ctims or

4 fammmilv members of victims who mayv be called as

5 witn esses, )erinittilmg atten (lance iii time con rt-

6 roonm itself whlenm testimony is being heard is miot

7 feaisible.

8 D(C) 1)is nMl'rloN oP (C'OT; H'j E,(tr 1oN- (Ym' imm

9 IbxW.-Nothing iii subsection (b)(4) slhall be construe(1-

10 '(1) to limit tihe abilit. of 21 court to excluide a

11 wit.iesx, if thme court. (leteriiimines that scllh actionl is

12 nmeeessary t.o unaintain order during a court plrocce(l-

13 immg; or

14 "(2) to limit or otherwise affect the ability of L

15 a wvitness to be presenlt (luring court proecele(in g

16 p)ursialt. to section 3510 of title 18. United States

17 (xd1e."

1 8 (b) 1DAITEIl( lE IATE.-

19 (1) IN (IENE1.AL~ .--T2vlm a1mn(emidm(1ents mmadOe by

20 subsection (a) shall become effective as provided in

21 paragraph (3).

22. (2) AcTION BY .JUDICIAL C(ONFERENCE.-

23 (A) REC(OMIND\1;NI)ATIONS.-Not later tlhanl C

24 1 80 daws .after the (late of enactment of this &
25 Act, the Judicial Conference slhall submit to
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1 Conigress a< report containing recommendations

2 for amnending the Federal Rules of Evidence to

3 provide enhanced opportunities for victims of

4 offenises imvolvinig (leathl or bodily injury to any

5 personi, or the threat of (leath or bodily illjuIy

6 to anl y person, to attend judicial proceedings,

7 even if they may testiy as a xvitniess at the pro-

8 . cee(linlg.

9 (13) INAPPICIIQABILITY OP OTHEM LAW.-

10 (Chapt-er 1:31 of title 28, United States Code,

1 1 (loes not. apply to anyi reeomnnleil(latioit iniade by

12 the Judicial Conference under this paragraph.

13 (3) CON(IXORENSIONAL ACTION.-Except as other-

14 wvise provided by law, if the Judicial Conferene--

15 (A) subnmits a report in accordance with

16 paragTaph (2) containing recommendations de-

17 ser ibed iii that paragraph, alnd those ree-

18 omimneliat.iOns are the same as tile amnenidment.s

19 IlIald bw Subsectioln (a), tllem tile allellidillents

20 made bv subsection (a) shall become effective

21 30 davs after the date on which the rec-

22 omnnmendatious are submitted to Congress under

23 paragraphi (2);

24 (13) sulbnllits a report in accordanice with

25 p)aragraph (2) containing recommendations de-
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1 scribed in that paragraph, and those rec-

2 oniniendations are different in any respect from v
3 the amendmients made by subsection (a), the -4

4 reeommienidationis inIId(le pursulalLt to - paragraph

5 (2) shall become effective 180 days after thme

6 (late o01 which the recomminendatioms, are submnit- L

7 te(d t.o Congress 1i(Ier paragraphl)h (2), umiless an -i

8 Act of Conigress is pa~ssed overtur-ning the ree-

9 oniniell(ations; and(

10 (C) fails to eompl)ly with p)arIlgraphl (2), the

11 allieI(ldllenlts 1dLe(lQ b) sllbsectioIn (a) shall be-

12 come effective 360 davs after the date of eiiact- a
13 ment of this Act.

14 (4) AiI'ICATION.-Anv amiendinent imade pur-

15 suait to this section (including any amendment

1 6 niade l)urslluant to the recomllnenldationis of the Unit-

17 e(1 States Senitencinlg ComImIission inder p)ara.grapll -

18 (2)) shall apply In tii )Proee(lin1g commnenced on or

19 after the effective (late of the amleni(eIIt.

20 Subtitle D-Remedies for
Li

21 Noncompliance
22 SEC. 141. REMEDIES FOR NONCOMPLIANCE. j

23 (a) G1l<,N1lie\, LITATI()v\-N.-bIiv failure to conply .

24 with any anmendmident nmade by this Act ghall not give riise

25 to a claim for damages, or any other action against the -

li
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1 United States, or any emplovee of tlhe United States, any

2 court official or officer of thle eourt. or ani entity contract-

3 ilg witl thle United Staties, or ailiy action. seeking a relhear-

4 ilg or other reconisider-ation of action takeni in connieetioni

5 witli a defen(dlllt.

6 (b) Ri(,II., ATI()TNOs To ENSUREl Co{I 1()AIAN('e.-

7 (1) IN (:l.-Noh'itllstaIldillg slubseetion

8 (a), not later thanl 1 veal after the d(ate of enlact-

K 9 inient of this Act, tile Attorney (4elleral and the

10 (lia llhiall of, the Uniited States P'arole (ollinlission1

11 siliall prolilulg)-ate regulat.iolns to inpilemient alld ell-

r 12 force the almenl(dlnents macde by this title.

13 (2) CONTE NTS.-The regulations promuIgated

14 tunder paragraph (1) sh1all-

15 (A\) contaill (liscil)linary sanctiolls, ilnclud-

16 ing suspension or termlination from elll)loi-

17 nient, for emiployees of the D)epa.rtmient of Jus-

18 ti(e (illeuiding elli)loyees of thle United States

19 Pmrole (1,OiniliSSioii) Wiho Willfully or1 repeat.edllv

20 violate the amendmentd s made by this title, or

- 21 illfuilly or repeatedly refuse or fail to compky

22 with pi-oisionIs of Federal law pertaining to the

23 treatilielit of victims of Crime;

24 (13) include au admliniistwaitive procedure

25 through which parties can file formal coin-
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1 plaints wvith the Department of Justice alleging

2 violations of the anmendmienits iiside by this title; 7

3 (C) proVide that a colmi)lainalnt is prohib-

4 ited fromll reecovering illoniet4iiy duamages against

5 the United States, or anyV ('nl)loyee of tile Unit-

6 ed States, either in his offieial or personal ca-

7 I)meitN; a1 1d

8 (1)) pirovide that. the Attorney General, or

9 the designee of the Attorney General, shiall the

10 ultimate ai-biter of' time comiplaimit, anl(l tihere

1 shall be 11o judicial review of the fimial decision

12 of the Attorney General by a complainant.

13 TITLE II-VICTIM ASSISTANCE
14 INITIATIVES
15 SEC. 201. INCREASE IN VICTIM ASSISTANCE PERSONNEL. V
16 There are authorized to be al)prol)riated such sumis

17 as may be necessarv to enable tIme Attorney Generail to-

18 (1) hire 5o full-time or full-tine equivalent Cmi- X7

19 p)lOT(%S t.o Serve Victim-wit.ness a(lvocates to p)rovi(de

20 assistance to victiims of anv crimiinal offense inves-

21 tigated by any department or agency of the Federal

22 Government; and

23 (2) provide grants throug1i the Office of Victims

24 of Crime to qiialified p)rivate entities to fluid 50 vie- J
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t ' - 1 tiinl-vitiiess advocate p)OSitiOllS xithin those organiza-

2 tions.

3 SEC. 202. INCREASED TRAINING FOR STATE AND LOCAL

4 LAW ENFORCEMENT, STATE COURT PERSON-

5 NEL, AND OFFICERS OF THE COURT TO RE-

6 SPOND EFFECTIVELY TO THE NEEDS OF VIC-

7 TIMS OF CRIME.

8 Notwvithstaniding any other provision of law, amnounts

L 9 collected plirstiaint to sections :3729 through 3731 of title

10 :31, United States (ode (eoniiionly kinowni as the "'False

11 ('lainis Act."), unav be used bv the Office of Victimins ofr 12 Crime to inake grants to States, uiits of local governiment,

13 and qualified private entities, to provide training anid in-

L;, 14 formation to prosecutors, judges, law enforcement officers,

15 probation officers, and othier officerxs and employees of

16 Federa.l and State courts to assist themi in responding ef-

17 feetivelv to the needs of vietiims of erilme.

18 SEC. 203. INCREASED RESOURCES FOR STATE AND LOCAL

19 LAW ENFORCEMENT AGENCIES, COURTS,

20 AND PROSECUTORS' OFFICES TO DEVELOP

- 21 STATE-OF-THE-ART SYSTEMS FOR NOTIFYING

f 22 VICTIMS OF CRIME OF IMPORTANT DATES

23 AND DEVELOPMENTS.

24 (aI) IN NG1I.-xN,1? .-Subtit.le A of title XXIII of the

25 -Violent Crime Control and Law Enforcement Act of 1994

L
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I (Public Law 103-322; 108 Stnt. 2077) is amended by

2 adding at the end the following:

3 "SEC. 230103. STATE-OF-THE-ART SYSTEMS FOR NOTIFYfING

4 VICTIMS OF CRIME OF IMPORTANT DATES V
5 AND DEVELOPMENTS. V
6 "(a) , t'TIrI( )RI ZATION op AiPiiiolPIA'TIONs.-T-herle i

7 are alltllorize(l to 1be apl)ropriated to the Office of \ietims

8 of (rimiie of the D)epa)rtmieat of Justice suchl sunis as may

9 be iiecessary for grants to State and local prosecutors' of-

10 fiees, Sta.te coi ltsl coulity jails, State eorrectiolial illst.itu-

11 tios, nid (lqualified plrivate enltities, to develop andol imilp)le-

12 nient stcate-of-the-a-rt systems for iiotifyiiig victims of L
13 crime of importalt (lates and developilieuts relating to the

14 criiiiiiial proceedings at issue. i

15 "(b)) FALSE CLAIm 1 AC('T.-Not.witlistaimdmg any

16 other provision of law, amounts collected puirsuiiiiit to see-

17 tiois 3729 through 3731 of title 31, United States Code

18 (conmmonlh kIowII as the 'False (ClaidiS ct'), iay. be used

19 for grants l1Ii(de tlis sectioll.''.

20 (b) VIOLEN'r CRIME RIEMUCTION TutuKr FUND.-

21 Section 310004(d) of the V-iolent Crime Control and Law

22 Enforcemenit Act of 1994 (42 U.S.C. 14214(d)) is ameiid-

23 ed-

24 (1) ini the first lparagratph dlesignate(l as jxaia-

25 grapih (15) (relatinig to the definition of the ternm r
BS
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1 "Federal lawV enforcenelit )rogralll"), bv striking

2 "anld" at the end;

3 (2) in the first paragraph designated as para-

2 4 egraph (16) (relatingo to tlie (lefinitioll of the terin

5 "Federal law enforemeint l)rograml"), b1y strikimig

6 the perliod at the end and inserting "; anid"; anld

7 (s3) In inisemrtinai after the first paragraph des-

8 igimated as paragrap)h (16) (relating to time definition

9 of time termi "Federal law enuforeenment programn") the

10 following:

I "('17) seci.ionu 23010:3.'.

12 SEC. 204. PILOT PROGRAMS TO ESTABLISH OMBUDSMAN

13 PROGRAMS FOR CRIME VICTIMS.

1 4 (a) DEFINITIONS.-In this section:

15 ( D1n) DI;(rTo.-The term "Director" mneans

16 the Direetor of thle Office of Victims of Crime.

17 (2) OilPI( ',.-The ternin "Office" mueanis the Of-

1 8 fiee of Vietimls of C'mrile.

19 (3) QI:NT1'II'I) I'I{IVATE 1ETiY1.-Tlhe term

20 "qualified private entity" means a private entity

21 that. meets suich requirements aIs the Attorney Gen-

22 eral, acting through the Director, may establish.

23 (4) QAMvmm,'1) UTNIT 01F' STATE 0l1 lOCl, (O'10V-

-_ 24 ERl.NMEN,.Tf2.-The termi 'qualified nimit of State or

25 local government" mnearls a unit or a State or local

.

WJ- Th Xl ~-
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1 government that meets such requirements as tile At- V
2 tornev Geiieral, acting through the Director, may es-

3 tablisl1.

4 (5) \TVOlvE, 'NTTIIt.-Tlhe tei "VOICE Cent-

5 ters" m ieanis tre Vietimi Ombudsman Informatioll

6 Centers established under the progr-am under sub-

7 seetioji (b)).

8 (b) 1IIYPr PIR)OGR1AMS.-

9 (1) IN (G1W NERAI,4.-. Not later than 12 months K
10 after time (late of euaetnment. of this Act, the Attoriley

11 Genmera7l, aettiug through the Director, shall establish

12 and carrv out a programi to J)rovide for pilot pro-

13 graumis to establish and operate Victimii Ombudsman

14 Information Centers in each of the following States:

15 (A) Ioxwa.

16 (B) Massachliusetts.

17 (C) Ohlio.

18 (I)) lTennIessee.

19 ()Utall.

20 (F) Vermont.

21 (2) AGRHEMENTF;S.-

22 (A) IN GlENER.Al,.-The Attorney General,

23 acting through the Director, shall enmter illto an

24 agrecnmeiit with a Cqualified private entity or

25 unit of State or local, governiment to conduct a

I
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r l pilot prograin referred to in paragraph (1).

2 Under the agreement, the Attorney General,

3 acting through the Director, shall provide for a

4 grant to assist the qualified private entity or

5 init of State or local govermluelnt in carrying

6 out the pilot program.

7 (B) CONTENTI8 OF ACIMME'EAMENT.-The

8 agreenient referred to in subparagraph (A)

r 9 shall specific thlat-
10 (i) the VOICE Center shall be estab-

{ 11 lislied ini accordance with this section; anid

12 (ii) except with res)ect to meeting ap-

LMJ 13 plicable requirements of this section coin-

14 cerning carrying out the duities of a

15 VOICE Center under this section (includ-

L7. 16 ing the applicable reporting duities un(ler

17 subsection (e) and the termis of the agree-

18 nient) each VOICE Center s-hall operate

19 indepenldently of the Office; and

20 (C) NO AUTHORITY OVER 1DAILY OPER-

21 ATIONS.-The Office shall have no1 supervisory

22 or decisionmaking authority over the day-to-day

23 operations of a VOICE Center.

24 (C) OIB.JHCTIVES.-

F.

' ~ ~ ~ w- r
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1 (1) MISSlON.-The mission of each VOICE

2 Centerl established uiider a pilot program under this

3 section slhall be to assist a vietim of a Federal or

4 State crime to ensure that the victim- V
5 (A) is fully apprised of the rights of that

6 victim under applicable Federal or State law;

7i and(l

8 (B) Pparticipates in the criminal justi(e.C

9 ro0eess to the fullest extemit of the law.

10 (2) d)I rII.,rPle duties of a VOICE Centelr

I I Sllall1 ine~llde
12 (A) 1)roviding information to victims of

13 Federal or State crime regarding the right of

14 those victims to participate in the criminal jus-

15 tice process (including information concerning

16 Zanye right that exists under ap)plicable Federal

17 Or Stat~e lawv); Li
18 (13) i(delltinyillg and responding to situa-

19 tiolls ill Wlich the rights of Nrieftinls of crime

20 under applicable Federal or State law may have -

21 been violated;

22 (C) attempting to facilitate compliance

23 with Federal or State law referred to iii sub- 7

24 paragraph (B);
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1Apiog police, psecutors, Federal

2 mind State judges, officers of the court, and eii-

3 ployees of jails and prisons concerning the

L 4 rights of victims under al)plicale Federal or

5 State law; and

6 (E) takinig measures that are necessarv to

7 elnsulre thl.tt victims of erime are treate(d with

8 faiil' ieSS, dignity, and compas.siOi throughliout

9 tflhe erilmlinal justice process.

10 (d) ()vEIg1I1(: 1'.-

I I (1) TE'CHNICAL ANss8'ANCEx,.-Tlie Office may

12 pl)ovide technliical assistance to each VOICE Center.

13 (2) ANNUAL REPORT.-Each qualified private

lE S14 entity or qualified unit of State or local government

15 that carries out a pilot program to establish and op-

16 erate a N()l(,IE Center under this section shall pre-

t1 17 p>are aI(I sujit to the Director, not later thani I

1 8 vear after the VOICE Center is established, and ani-

19 iuiallv tfliereafter, a repoit that-

20 (A) describes in detail the aetivities of the

21 VOICE C Onter during the preceding year; and

JU 22 (B) outlines a strategic plan for the year

23 following the year covered under subparagraph

L * 24 (A).

25 (c) Ri,,vi ix ovi PROG oTAnM EvFFPil',('TIVE NEs;s.-
-LL
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I (1) GAO STUDY7.-Not later than 2 years after

2 the date on wvhich each 'VOICE Center established

3 under a pilot program tuider- this section is fuilly

4 ol)erationall, the Comptroller General of the Uniited

5 States shall conduct a revicw of each pilot progriam

6 carried out under this section to determine the effee-

7 tivelless of the VTOICET (Celiter thatt is the su9lbject of

8 the pilot plrogrami in camNiniig out the mission and

9 duties described in subsection (W). L

10 (2) O'rmiiii s'rumi~i.s.-Not later than 2 years

I I after the dlate on -which eaceh VOICE C(enter estab-

12 lished uender a pilot program tunder this section is

13 fully operational, the Attorney General, acting

14. through the Director, shall enter into an agreement

15 with 1 or more, private entities that mieet such re- 7

16 (luirements the Attorney General, acting through the

17 D)ireetor, may establish, to Stulyv the effectiveness of

18 each VOICE' C(ent.er estal)hished by a pilot prog-ram

19 11iider this sectioll iII elarryilg out the missioll and

20 duties described in subsection (c).

21 (f) TERAIINATION DA'TI.-

22 (1) INc (ENERAI 2.- Except a-s provided in para- .

23 graph (2). a pilot program established umlder this

24 section slall terminate on the date that. is 4 years

25 after the date of enactment, of this Act.

L
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1 (2) RIzNE-%vm.I.-If the Attornev General deter-

-2 mines that any of the pilot programiis established

3 under this section should be renewed for an addi-

4 tional period, the Attorney Genieral may renewv that

5 pilot prograni for f. a)e riod not to exceed 2 years.

6 (g) F'Nu)l.Nm(x.-NotWitlhStandinig any other provision

7 7 of law, an aggregatte amouit iiot to exceed $5,000,000 of

8 the amnouinits collecte(d p1)lsllatIt to sections 3729 through

. 9 ~ 9 3731 of tit-le :31, Uiited States Code (conmnonly knowvii

7T 10 as the "False (ClaiisiS Aot."), may be used by the D)irector

11 to mimake grawts mider slilbsectiOIi (1)).

E 12 SEC. 205. AMENDMENTS TO viCTIMS OF CRIE ACT OF

13 1984.

14 (a) CRIUM VICTImS FUND.-Seetion 1402 of the Vic-

15 t.ims of Crime Aet of 1984 (42 U.S.C. 10601) is amenid-

16 ed-

Ei 17 (1) inI subsectioll (b)-

18 (A) in 1)aragraphl (3), by striking "and" at

19 the elud;

fl 20 (B) in paragraph (4), by striking the pe-

21 riod at the end and inserting "; .and"; and

J, 22 (C) by adding at the end the following:

23 "(5) any gifts, bequests, and donations from

24 lwivate etitifies or i-(lidviduals."; and

25 (2) in subsection (d1)-
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1. (A) by striking paragraph (1) and insert-

2 ing thle followinlg:

3 "(1) All unobligated balances transferred to the

* 4 *judicial b)rauch for administrative costs to carry out 7
5 fhimietiois tnder -sections 361,1 awid 3612 of title 18,

6 I1iitedI States Code, shall be returled to the Crime

7 N ietims Fmnid anId ma-y be used 1w the L)ireetor to

8 improve services for crime victims in the Federal

9 criminmal *justice system.."; and

10 (13) ii p)aragraph)1 (4), by ad(d(illg at the c1i(l

I 1 thme followilng:

12 "(C) States that receive supplemental funding

13 to respond to incidents or terrorism or mass violence

14 under this section shall be required to return to the

15 Crime Victimls Fund for deposit in the reserve finid,

16 amnoumits sul)rogated to time State a.s a result of

17 third-palty paynmenlts to victimns.".

18 (b) ('RIam- VICTIM ()OII'I'SATION.-SCtiOn 1403 of

19 the \V'ictiims of (Crimiie Act of 1984 (42 U.S.C. 10602) is

20 amended-

21 (1) in subsection (a)-

22 (A) in each of paragraphs (1) and (2), by L

23 striking "40" and insertinog "60"; and 7
24 (13) in paragraplh (3), by inserting "and

25 evaluation" after "administration"; aild

LI
. t
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7 I (2) in subsection (b)(7), bv inserting "because

7E 2 the identity of the offender was not determined be-

3 vond a reasonable doubt ill a criminal trial, beeause

7 4 crinilnal charges were, 11ot brouglht against the of-

5 felldel, or" after "demV compl)enisatiol to anv victin".

6 (C) CRIME VICrTIM ASISTANCE.-Section 1404 of the

7 VietMims of Crime Acet of 1984 (42 U.S.C. 10603) is

8 aime11Cle(d-

L 9 (1) ill subsectioll (e)-

10 (A\) ill para1.grzipl}) (I)-

7 11 (i) hy strikilni tfle comma after "I)i-

¶ 12 rector";

13 (ii) by inserting "or enter into cooper-

7 14 native agreements" after "'make grants";

7 15 (iii) by striking subparagraph (A) and

16 inserting time following:

17 "(A) for demommstratioii projects, evalua-

18 tioni. training', and techiiical assistane, serviecs

19 to e(igil)Ie orgallizatiolls-'";

20 (iv) in subparagraph (B), by striking

21 the period at the end and inserting ";

7 22 and"; and

23 (v) bv adding at the.eend the following:

7], 24 "(C) tra.ining and technical assistance that

25 address the significaance of and effective delivery

LEi
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1 strategies for providing long-term psxyrchological Li

2 care."; alndl 7
3 (B) iii paragraph (3)-

4 (i) in subparagraph (C), by strikiiig 7
5 *and'' at the end;

776 (ii) in subparagraph (D), by striking L i
-7 tthe period at the eiul and inserting ";

8 and";- and

9 (iii) by adding at the-end the follow- L

10 IIW:7

11 '"(E) use funds -made availal)le to the I)i-

12 rector under this subsection-

13 "(i) for fellowships and clinica.l intern-

14 ships; and

15 "(ii) to carry out programs of training

16 and special workshops for the presentation

17 andl dissemination of iniforniation resulting

18 from demonstrations, surveys, and specia-l

19 projects-"; ald ' L

20 (2) in subsection (d)-

21 (A) by striking paragraph (1) and insert-

22 ilg the following:

23 "(1) the termn 'State' includes- 7
24 "(A) the District of Columbia, the Coin-

25 mnonwealth of Puerto Rico, time United States7
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1 TVirgin Islands, and any other territory or pos-

2 session of the Uniited States; <and

3 "(B) for purposes of a subgrant nider

4 stibsection (a)( 1) or a grant or coopelative

5 a-greemlent, under .subsectioii (c)(1), the Unlited

6 States Virgin Islands and any agency of the

7 goveriieiit of the D)istriet of Coluhibia or tue

8 Federal G(overnillent performing lav ellfolr(e-

9 mlent functiions in and on behalf of the D)istriet

10 of- ('oluiiiia.'';

11 (13) inl parag'rap)lh (2)-

12 (i) in subparagraph (C), by striking'

13 "and" at the end; and

D 14 (ii) by adding at the end the follow-

1 5 i g-

16 "(E) public zlvawreness and education and

17 erime prevention activities that plromuote, alnd

1 8 are e(olndeted in conjunction with, the proVisioll

19 of' victimi .wssistaince; aud

20 "(F) for purposes of an awvard under sub-

21 section (c)(1)(A), preparation, publication, and

22 distribution of inforimational materials and re-

23 sonrces for victimis of crime and crinme victims

24 organlizations.":

LJ
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(C) by striking paragraph (4) and insert-

2 ing the followring:

3 "(4) the terin 'crisis intervention services'

4 Ineans counselling an(d emotional support including I

5 imenital heialth counseling, providle(d as a result of eri-

6 sis situations for individuals, couples, or family

7 mnenmbers following and related to the occurvenee of

8 crimie;";

9 (D) in, para'graph (5), by striking the pe- L
10 miO(d at. the end and inserting "; -and'"' and

11 (E) by ad(lding at the en(l the following:

12 "(6) for purposes of ani award under subsection7

13 (c)( 1), the terin 'eligible organization' includes

14 any-

15 "(A) national or State organization with a n
16 comm initmnen t to develop)ing, implementing, eva1u1-

17 ating, or enforcing victims' rightts and the deliv-

18 el-r of serviees;

19 "(13) State aggelcv or un11it of local govern- L

20 ment; - -

21 "(C) tribal organization;

22 "(D) orgotanization- K
23 "(i) described in section 501(c) of the

24 Internal Reveniue Code of 1986; and

IU

K-
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1 "(ii) exelmp)t from taxation under see-

2 tion 501(a) of such Code; or

3 "(E) other enitity that the Director deter-

4 imines to be appropriate.".

5 (cl) COMlPENNAS'ION ANM) ASt1is'I'AN,('E Tro Vi-'I'ImIs ov

6 T14MRR1oRSAI oF1 MAzSs VI4oH1WeI4-Section 1404B of the

7 Victims of Cri e Act. of 1984 (42 IT1.8.C'. 1 0603)) is

8 ameneded-

9 (1) in subsection (a), bly striking "1404(a)" and

10 insertinog "1402(d)(4)(B)"'; amd

1 (2) ini subsection (1)), In strikiing

7 12 "1404(d)(4)(B)" and inserting "1402(d)(4)(B)".

13 SEC. 206. TECBICAL CORRECTION.

7 14 Section 233(d) of the Anbtiterrorism anjd Effective

15 D)eath Penalty Act. of 1996 (110 Stat. 1245) is amended

16 by striking "I vear after the dlate of enactment of this

17 Act" amid iniserting "Oetober 1, 1999".

18 SEC. 207. SERVICES FOR VICTIMS OF CRIME AND DOMES-

L, 19 TIC VIOLENCE.

20 Section -504 of Public Law 104-134 (110 Stat. 132 1-

21 53) shall not be construed to prohibit a recipient (as that

. 22 term is used in that section) from using fuinds derived

23 from a source other thaun the Legal Services Corporation

7 24 t.o plrovide relat.ed legal assistanee to any person with

r 25 whom an alien (as that term is used in subsection (a)(11)
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1 of that section) has a relationship covered by the domestic

2 violence laws of the State inl which the alien resides or

3 ill which all incidence, of violence occurred.

4 SEC. 208. PILOT PROGRAM TO STUDY EFFECTIVENESS OF LF

5 RESTORATIVE JUSTICE APPROACH ON BE-

6 HALF OF VICTIMS OF CRIME.

7 (a) IN (1rxNIl,'Ii.-Not.xitlistaindinig a-iny othler provi-

8 sion1 of law, amount~s collectee(l l)llrSllanlt to sectiotis 3729

9 thirmugli :37:31 of title 31 , l3lUite(d 8tates Code (coilnionlvK

10 knowi as the ''False (1haiunis Act"), may be used by the K
11 ()ffiee of Victimis of (.'rimle to miiake grants to States, units

12 of local government, and qualified private entities for the .

13 establishiment of pilot programs that implement balanced K
14 aIl(d restorative jistice miodels.

15 (b) 1) NITI'ON (*F 13AIANCE') ANi) RmSTIllAr)rATIV

16 JiSwr(E MwI~l~.-Inl this section, the term "balanced K
17 amid resto-rative jllst.i(e 1od(101'' ietans all ail)rotell to

18 (rillniilal fjllSti( a that. j)OIlVote5 tlhe lmaXlr1ilu (legree of ill- - 3
19 volvement by ai victim, offender-, and the community served

20 b- a criminal justice system by allowing the criminal jus- L

21 tice svstem and related c.rinminal justice agencies to il- r
22 lprove the capaeityT of the systenm and agencies to-

23 - (A) protect the communiity served by the K'
24 svstenii and agencies; aiid K
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I (B) ensure accountabilitv of the offender

2 and the svsteiii.
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MEMO TO: Members, Criminal Rules Advisory Committee

fl' FROM: Professor David A. Schlueter, Reporter

RE: Proposed Amendment to Rule 5(c)

DATE: September 8, 1997

At its last meeting the Committee considered the attached materials regarding a
proposed amendment to Rule 5(c). That rule currently permits the magistrate judge to
grant a continuance in a preliminary examination only where the defendant consents. If
the defendant objects to any continuance, a district judge may grant a continuance.
Because that language tracks with language in 18 U.S.C. § 3060, the Committee believed

LE that it would be more appropriate to first seek a change in the statute. To that end, Judge
Jensen indicated that he would bring the matter to the attention of the Standing
Committee, with a recommendation that that Committee take steps to have the statute

1, amended.

The Standing Committee considered the matter and indicated that it would be
more appropriate for the Advisory Committee to first propose an amendment to Rule 5
and use the Rule Enabling Act procedures to and seek public comment and provide a
catalyst for legislative change. Thus, the proposal is once again before the Advisory
Committee for its consideration.

In addition to the original matters presented to the Committee at its April 1997
meeting, I have attached a draft of a proposed amendment to Rule 5(c) to accomplish the
proposal from the Federal Magistrate Judges Association (FMJA) and a brief, albeit
tentative draft, of a Committee Note.

I
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1 Rule 5. Initial Appearance Before the Magistrate Judge

2

3 (c) OFFENSES NOT TRIABLE BY THE UNITED STATES MAGISTRATE JUDGE. If

4 the charge against the defendant is not triable by the United States magistrate L

5 judge, the defendant shall not be called upon to plead. The magistrate judge shall
LJ

6 inform the defendant of the complaint against the defendant and of any affidavit

7 filed therewith, of the defendant's right to retain counsel or to request the L

8 assignment of counsel if the defendant is unable to obtain counsel, and of the

9 general circumstances under which the defendant may secure pretrial release. The

10 magistrate judge shall inform the defendant that the defendant is not required to

11 make a statement and that any statement made by the defendant may be used
Lj

12 against the defendant. The magistrate judge shall also inform the defendant of the

13 right to a preliminary examination. The magistrate judge shall allow the defendant

14 reasonable time and opportunity to consult counsel and shall detain or X

15 conditionally release the defendant as provided by statute or in these rules.

16 A defendant is entitled to a preliminary examination, unless waived, when

17 charged with any offense, other than a petty offense, which is to be tried by a judge U

18 of the district court. If the defendant waives preliminary examination, the L
19 magistrate judge shall forthwith hold the defendant to answer in the district court.

20 If the defendant does not waive the preliminary examination, the magistrate judge L

21 shall schedule a preliminary examination. Such examination shall be held within a Fl

22 reasonable time but in any event not later than 10 days following the initial

Lr-1
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23 appearance if the defendant is in custody and no later than 20 days if the defendant

24 is not in custody, provided, however, that the preliminary examination shall not be

25 held if the defendant is indicted or if an information against the defendant is filed in

26 district court before the date set for the preliminary examination. With the consent

7 * 27 of the defendant and upon a showing of good cause, taking into account the public

7 28 interest in the prompt disposition of criminal cases, time limits specified in this

29 subdivision may be extended one or more times by a federal magistrate judge . In

L~I 30 the absence of such consent by the defendant, time limits may be extended or by a

LE 31 judge of the United States only upon a showing that extraordinary circumstances

32 exist and that delay is indispensable to the interests of justice.

ADVISORY COMMITTEE NOTE

UT The amendment expands the authority of a United States Magistrate Judge to
determine whether to grant a continuance for a preliminary examination conducted under
the Rule. Currently, the magistrate judge's authority to do so is limited to those cases in
which the defendant has consented to the continuance. If the defendant does not consent,
then the government must present the matter to a district court judge, usually on the same
day. That procedure can lead to needless consumption of judicial resources and the
consumption of time by counsel, staff personnel, marshals, and other personnel.

The proposed amendment conflicts with 18 U.S.C. § 3060, which tracks the
original language of the rule and permits only district court judges to grant continuances
where the defendant objects. But the current distinction between continuances granted
with or without the consent is an anomaly. While the magistrate judge is charged with
making probable cause determination and other decisions regarding the defendant's liberty
interests, the current rule prohibits the magistrate judge from making a decision regarding
a continuance unless the defendant consents. On the other hand, it seems clear that the
role of the magistrate judge has developed toward a higher level of responsibility for pre-
indictment matters. Furthermore, the Committee believes that the change in the rule will
provide greater judicial economy.



MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Proposal to Amend Rule 5(c) 7
DATE: Feb. 26, 1997

Attached is a letter from Magistrate Judge Ervin S. Swearingen who recommends, L)

on behalf of the Federal Magistrate Judges Association (FMJA) that Rule 5(c) and 18

USC 3060 be amended. His materials include proposed language for both the rule itself K
and an Advisory Committee Note.

The proposed amendment would address current language in Rule 5(c) regarding K
the ability of a magistrate judge to grant a continuance for the preliminary examination. As

the rule currently reads, a magistrate judge's authority to grant a continuance extends only

to those cases where the defendant or accused has consented to the delay. In those cases Li

where the defendant does not consent to the delay, only a district judge may grant the

continuance and then only in those cases where the "delay of the preliminary hearing is

indispensable to the interests of justice."

The proposed Committee Note in the materials explains the reasons for amendingL

the rule to permit the magistrate judge to grant continuances even in those cases where the

defendant does not consent. Chief among the reasons is the argument the magistrate
judge's lack of authority can result in unnecessary loss of time. U

Assuming that the proposal has merit, the current rule clearly tracks the statutory

language in 18 USC 3060 (attached). As stated in § 3060(c), only the district judge may

grant a contested request for a continuance of the preliminary examination. Thus, any
proposed amendment to Rule 5(c) would be inconsistent with the clear language of the

statute.

W.J
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Rl 5 wasv mendW to be cwIS 18U-SC. §306*) conering iethe g oftthe preimnv meminatica
As =ded mi 1972, Rule 5(c) also, sp ciflosy di sc sse the role of the maisrt judge regadMing a continuance
of &s£ pr4=my emmiaftm wih dcidan's aonscm wss dim abw conset by a judge ofthe United

teSes t distinction ad the limitaio in the power oifite raagiste judge to grat the opposed

Iztestir however, the puished Adviso Commtee Noft readg the 1972 amendment to Mle 5
wethat the time I=it f Rule 5(c) were takm directly from Section 306 with two exceptions:

The new laxugge alw delay to be wcnnedto by the defmlant only if
there is 'a showig of good u ing in acon the public itest and ¢heB ~~~~~promptn~disoosdo of aiminal casest...e svccwddiffiwr bhewen the new rile
and IS U. I CA 53t0isrta e dniek allows th dedsim to gnu a cvm twe to
3e ant by UttledSbre s w well is by ajudgr of the tchffed .anz This
reffles ite w i adviso mmittee wha the Urned Stats mgiste should
hav suffidant judidd oapeta to wake decisons, et as tat c ed by7 :subdiison). --

While a arpnr -cbe madeUthe 1972 m toRule, in 1aS eo ned by the
MiAdsory Commiee N m, did conk full jurisdictio to tih n e judge to contmip th
preliminar mainfion, ut or wftho te defean's cone this statemet is in cofit wAth
fte 19 Aiory Cannw csto Rle 54(c) and the legal h* mantined fte distincdon
in the auhoiy betw m*raze judge an d sictjudges gmlng le 5(c).

This lain anomaly irae the magistate judge sets the preliminy exmination on his or her
calmdar at the iiial nppewe iteh cash , gand is the judicial ffic rendaeing the detennintronaf probable cause remizu in the defedanwes release or reqken ha ft defendant procd

3 Thiscasehwalvedan appeal of tLhe &rict curt Aiuais 3 of a crl conpim
fRL failure of the go-anmest to afford the defadar = . fr ,

Vf7 .nAl.wl th Uc j time" stanad fr the hearung of raprekmkaxy eaminati

'Fed. Ri. CriuL P. Mc).
0
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toward tria n the cam' While the m strate judge is empowered to be
afad deroe pobe cmust as well as ohw lbetyinseit suas, ths samejuda offcer a
mak the decims n with d to the no rdaoy or te inters ofjse in an' ies

wher the need for th cntiu of P. procei on tHisj jdicil offices calendr is uted Like
the Prclimingq Biminuion hel the magiatme judgs oder would be iviewable by a distict

L

For all of the reason, te proposed amenmts would be consient wi*the
utilization of'aisrt jde evsoned by fth Coagress, would seae in the best interests of
judicial e aonomy, and wod e cons with the pie-indicment management of aimina
pceedp miioned iv dcdopiug the rote of Unod States Ma ttc Judge.

L

¢ 1

L

K

_ Fa. CxintP.5.1. i
6 i oede is degned to insure tint a d A ion of probable ca is made-

by ektw the magira, sm othar dca 6ffi n gr wd gad juzy- soon at a U ,
takea inso azody-. No cA-rfl ld have his libet retrine even to the li2itedete of
being tuirMed to post bai or met other conditiors of i-Jegse, uneis sore -depua jic"=-ia
detmun-Am s beeamadetatthe reanint is justfi- S- v. Gre 305 F. Supp. 125, i32J
iS (&;DINY. 199).

7 Tis would imiude ha - - and pr-tial detenfion, 1ii U.S.C. § 3142
!AL.

ScoU vftaiSstates V.Floid 16 F. Supn 318,331 (ED.AdiL 195) andtUmnted States
. 282 P. Supp. 928, 9M2 D Pa. 196i8)
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(c) Wi&thti. eonst of the aresed pmscm. th date fixed by the judge or maistate jodge
xth rdlmkwy amiWin may be a date late than that prescnted by stoection (I,, rmay be

contind oe or nmre mes to a date subsequent to the date initially fixed thetor. In the absence
of such coni ofth acud, the date fixed fir the preiminry heaz may be a dae lae thi
tht prcib by scaon (b), or may be contimied to a date subsequcat to the de initily fied
thrioi. on uponte order of a United Sn mgitrat ju4ge er other judge ofthe apprpriat
Ulid Sww disti coi after a finding that rardina ccmstanc exist, at the delay
of the prminy hering is" ble to the intaet ofjusnc..

9 This sbtahte was lasL mnW in 196., nnior to the han&- of nan= ofUaited States
.pa-m:r to TIM*t St-oes h.mg5um -Ld, s nece^ t ?-9o tL
z~c3C tos wection.- shn.Wd dso ialdtow mcd o. w tbat *d-xe+=MU.*.od SOta= sa

judge ;is mXGodwhwe h krimar'b te-u rigsrais-use ia see (e-s n !b osugb Wo
.,

L~ ~~~abife ciew
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RULE . IitiA! Appearance BELore the M-Aiutte Judge

(c) Offenses Not Triable by the Umited Sats MagistrateJudge. . , .iih t
of the defundat and upon a showi good cauae uidg into am the pwuc I mcaesi in the
prar dis.oshicfcaminaes time limts specifiedinthis abduion may be atade one or
more tkncsby a f nderal jud the abs ofsus w os by tbe det d time limits
may be teded by a United SDasmgstmtejudg orotherjudge d the Uinited States oy upon
a Shoi tbat xadr y s a est ad t delay is indispen e to the ineests of

F7

ajbruksmivfstc5(a).306
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§ 3060. Preliminary examination

(a) Except as otherwise provided by this section, a preliminary examina-
tion shall be held within the time set by the judge or magistrate pursuant to
subsection (b) of this section, to determine whether there is probable cause
to believe that an offense has been committed and that the arrested person
has committed it.J ; (b) The date for the preliminary examination shall be fixed by the judge
or magistrate at the initial appearance of the arrested person. Except as
provided by subsection (c) of this section, or unless the arrested person
waives the preliminary examination, such examination shall be held within a
reasonable time following initial appearance, but in any event not later
than-

(1) the tenth day following the date of the initial appearance of the
arrested person before such officer if the arrested person is held in
custody without any provision for release, or is held in custody for
failure to meet the conditions of release imposed, or is released from
custody only during specified hours of the day; or

(2) the twentieth day following the date of the initial appearance if
the arrested person is released from custody under any condition otherEL than a condition described in paragraph (1) of this subsection.

(c) With the consent of the arrested person, the date fixed by the judge or
magistrate for the preliminary examination may be a date later than that

lP prescribed by subsection (b), or may be continued one or more times to a
date subsequent to the date initially fixed therefor. In the absence of such
consent of the accused, the date fixed for the preliminary hearing may be a
date later than that prescribed by subsection (b), or may be continued to aUp1* date subsequent to the date initially fixed therefor, only upon the order of a
judge of the appropriate United States district court after a finding that
extraordinary circumstances exist, and that the delay of the preliminary
hearing is indispensable to the interests of justice.

(d) Except as provided by subsection (e) of this section, an arrested
person who has not been accorded the preliminary examination required by
subsection (a) within the period of time fixed by the judge or magistrate in

1L1+ compliance with subsections (b) and (c), shall be discharged from custody or
from the requirement of bail or any other condition of release, without
prejudice, however, to the institution of further criminal proceedings against
him upon the charge upon which he was arrested.

(e) No preliminary examination in compliance with subsection (a) of this
section shall be required to be accorded an arrested person, nor shall such
arrested person be discharged from custody or from the requirement of bail
or any other condition of release pursuant to subsection (d), if at any time
subsequent to the initial appearance of such person before a judge or
magistrate and prior to the date fixed for the preliminary examination
pursuant to subsections (b) and (c) an indictment is returned or, in
appropriate cases, an information is filed against such person in a court of
the United States.

(f) Proceedings before United States magistrates under this section shall
be taken down by a court reporter or recorded by suitable sound recording
equipment. A copy of the record of such proceeding shall be made
available at the expense of the United States to a person who makes affidavit

TV; that he is unable to pay or give security therefor, and the expense of such
copy shall be paid by the Director of the Administrative Office of the
United States Courts.
(June 25, 1948, c. 645, 62 Stat. 819; Oct. 17, 1968, Pub.L. 90-578, Title III,
§ 303(a), 82 Stat. 1117.)

C *.



COMMIT7EE ON RULES OF PRACTICE AND PROCEDURES
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

.ICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES i
CHAIR LCHAIR ~~~~~~~~~~~~~~~~~JAMES K. LOGAN

PETER G. McCABE APPEllATE RULES
SECRETARY

ADRIAN G. DUPLANTIER LI
BANKRUPTCY RULES

PAUL V. NIEMEYER
CIVL RULES

December 23, 1996 D. LOWELL JENSENCRIMINAL RULES

FERN M. SMITHHonorable Ervin S. Swearingen EVIDENCE RULES

United States Magistrate Judge
President, FMJA
P.O. Box 1049
Florence, South Carolina 29503

Dear Judge Swearingen: K

Thank you for your letter on behalf of the Federal Magistrate Judges C
Association proposing amendments to Rule 68 of the Federal Rules of Civil
Procedure and Rule 5(c) of the Federal Rules of Criminal Procedure. A copy of
your letter will be sent to the chairs and reporters of the Advisory Committees on
Civil and Criminal Rules for their consideration.

From 1992 to 1995, the Advisory Committee on Civil Rules spent substantial
time studying proposed revisions of Rule 68. A draft proposed amendment
together with an extensive Committee Note was prepared, which would have
extended the rule to both parties and permitted the shifting of attorney fees under a
capped formula. The committee also requested the Federal Judicial Center to
survey the bar on their reaction to the proposed amendments to Rule 68. During its
many discussions on this subject, the committee considered more modest proposals, 7
including variations of the California offer-of-judgment procedure.

The committee concluded that the proposed amendments and the more
modest alternative proposals were subject to abusive gamesmanship. In the end, the
committee decided to defer indefinitely further consideration of a proposed revision H
of Rule 68. For your information, I am enclosing the following committee
materials on Rule 68: (1) a copy of the Federal Judicial Center survey; (2) draft 7
proposed amendments to Rule 68 and excerpts of minutes of various committee l



Honorable Ervin S. Swearingen Page 2

I'0
meetings on Rule 68 ; and (3) a discussion of the problems with Rule 68 and the

j many suggested proposals amending it prepared by Professor Edward H. Cooper,
the committee's reporter.

f In We welcome the Federal Magistrate Judges Association's suggestions and
;J appreciate your interest in the rulemaking process.

Sincerely,

L Peter G. McCabe
a D Secretary

cc: Chairs and Reporters,
l L71, Advisory Committees on Civil and Criminal Rules

Agenda and Policy Subcommittee
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MEMO TO: Members, Criminal Rules Advisory Committee

]FROM: Professor David A. Schlueter, Reporter

RE: Rule 6. The Grand Jury: Legislative Proposals to Reduce Size of
Grand Jury

I DATE: September 7, 1997

As briefly noted at the Committee's meeting in April, there is apparently a pending
legislative proposal sponsored by Congressman Goodlatte (Virginia) which would reduce
the size of the grand jury to as few as nine persons. That matter is on the agenda for thefl October meeting in California.

Attached are some materials which should assist the Committee in its discussion.
The first item, a memorandum from Mr. John Rabiej sets out several options and in turn
includes a memo from the Committee on Criminal Law which summarizes the Judicial
Conference's position on the issue.

0A. Also attached are materials from the 1970's which should provide ample historical
background of the question of how many persons should comprise a federal grand jury.
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LEONMS RAUH MUI ADMINISTRATIVE OFP CE OF THE ,
*lC UNITED STTE COURTS JHNKMWET

CLARENCE A- 1.1:1 JR
Associate Drecw A pes Comtwe Support office

Via J'rcs e r
MEMORANDUM TO JUDGE D. LOWRIl. JNSEN

SUBJF2T: GranduJwy Legilaion

For your information, t am attaching a copy ofthe Committec on Court Administration
nd Case Management's draft agenda report on Congressman Ooodlattcs grad jury reduction

bill. The report concludes with flvc options, including recommending to the Judicial Conftren
that it do the following:

1. Support the legislation;

2. Opposeit

3. Take no position on it;

4. Oppose it and efer it to the rules committees; or

5. Take no position on it and refer it to the rules committees.

I have sent a copy of the agenda item to Iudge Stotler. A similar agenda item was
prepauud for te Committee on Criminal Law, although its final recommended options combined
CACM's fourth and fifth options suggesting simply that the bill be refered to the rules
committees. I will be contacting Judge Statler for instrucions on how to proceed. I will advise
you immediately if she sugests that you consider polling the Criminal Rules Committee on
whether to recommnend publishing the proposed anwadments to Rule 6 this fall

Kq~. maj>
John K. Rabiei

Attachment

cc: Honorable Aliccinarie IL Stoder (withou attach.)
Professor David A. Schlucter (with attach.)

_~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ /.

A TRADMON OF SERVICE TO THE FEDERAL JUDICIARY'
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Agenda Item V
Court Administration
and Case Management
June 1997

L 5zAction

PROPOSED LEGISLATION TO REDUCE THE SIE OF GRAND JURIES

Issue

Representative Bob Goodlate from MVgini has proposed legislation

(Attachment A) that would amend 18 U.S.C. § 3321 and would reduce federal grand

juries to not less than nine nor more than thirteen persons; and require seven jurors to

concur in the finding of an indictment as long as at least ninejumrs were present'

Congressman Goodlahte suggests that tle judiciary would realize significant costs

savings, in addition to an increase in ministive efficiency, if the number of federal

910 ~~grand jurorswas rduced.

LE Although the size of federal grand juries has been considered by various Judicial

Conference committes in the past and referenced in several Conference reports, to daKt,

the Judicial Conference has not taken a formal position on This issue. Congressman

(Goodlatte's proposal was referred to this Committee for any recomendation to the

Tide 18 U.S.C. § 3321 includes a provision that the grand jury shall consist
VI Of not less than 16 nor more than 23 members. Twenty-1hree grand jurors may be sworn,

but 16 must servo as a quoruim In addition, Rule 6(a) ofthe Federal Rules of Criminal
Procedure provides that the grand jury shall consist of not less than 16 nor more than 23

Li persons, and Rule 6(f) provides [hat at least 12 grand jurors must concur in the finding of
an indictment.



Judicial Conference in addition, the Committees on Rules of Pracdoe and Procedure and

Crimihal Law we asked to consider the proposal.

Bakgreouzd

The current procedure of selecting 23 grand jury members in the federal system

continues a long-standing custom that existed at Fnglish cmmon law (Wayne R. LaFave E
& JeroldiL Isra, Volaledm l 1, §§ 82, 84 (1984)).

A commen law grand jury was twice the size of the petit jury, although one'

member typically was dropped to preclude a tie, thereby reducing the number to 2.

Along with oth elements of the English law, the grand jury was adopted as part of the

criminal justice process in the Ameican colonies. In 1865, an Act of Congress provided -IN

that the grandjury should consist of not lss than 16 persons and not more than 23

persons, and hat 12 must concur in finding an indictment '

When Ihe Federal Rules of Criminal Procedure were being drafted in the early

1940's, several judges commented to the Advisor Committee on the various preliminary

drafLs regardming the size of grandjuries. Som judges we onceed hal any reduction

insize would permit one juror to dominate the jury. They favored contnuing with L

existing law because the grand jury was not so small that it could be subject to improper

influences; nor was it too large to be a burden on the public or upon the members. Other

judges favored reducing the size. Former Judge Alfred Barkdale of the Western Distict LJ

of Virginia favored a grand jury of not less than 10 nor nore than 14, with the

LiL



concurrence of eight to be necessary for finding an indictment. The provision in Rule 6

dealing with the size of the grand jury as finally adopted, nonetheless, continued existing

law ( I8 U.S.C. § 4193 now 18 U.&C. § 3321).

Tle first reference to subsequent Judicial Conference action on this matter

occurred in 1951 (JCUS-SEP 51, p.21). The former Committee on the Operation of the

Jury System reported to the Conference that it had Judge Barkdale's earlier proposal

under consideration; the Judicial Conference authrized the Committee to continue its

study on the subject and to report its conclusions to the Conference. It does not appear

that the Committee ever reported to the Confermnce on this issue.

lu 1974, the Committee on the Administration of the Criminal Law advised the

Conference that it had communicated to the Advisory Committee on Criminal Rules its

view that Rule 6(a) ofthe Federal les of Crininal Procedure should be revised to

reduce the number of grand jurors to. preferaby, not less than nine or morm than fifteen,

with the concurrence of two-thirds required for return of an indictment (JCUS-SEP 74,

p.59). Speaking on behalf of the Administratie Office, Mr. Carl Imlay, the General

Counscl of the Administrative Offic, testified bore the House Judiciary Commiutee in

1977 in support of the principle of reducing the grand jury in size, and he noted that the

Judicial Conference Committee on the Adiministration of the Criminal Law supported

reducing the size of grand juries (Attachment B). Obviously, the proposed legislation

noccr became law.

3
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More recently, in December 193, this Committee considered a proposal frmm

Magistrate Judge John A. Jelderks of the District of Oregon to reduce the grand jury size

to nine members as a cost saving measure. This Committee, observing that the long- S
standing practice with the grand jury worked well in the federal courts, declined firther

Li
study of the matter.

Discussioa

The fderal system requires 16 to 23 grand jurors with 12 votes necesary for

indictment. This allovws the grand juy to drop below the Maximum size to accommodate

the likely need to excuse one or morejurors over the long grand jury term. Rule 6aX2), K
added ia 1987, also permits use of alternae grad jurors to replacejurors who are U
excused during a panel's team

The Fifth Ameadment to the Constitution requires the grand ry procedure as a

prerequisite to an indictment; however, the Constitution through its due process clause

imposes no limitation on the right of a state through its leglature to fix the number of

grandjurors. A state is thus fee to abolih the grandjury or reduce it in size, even to a

single member. See, e.& Salvaggo v. Cott, 324 F.Supp. 681, 685 (D. Conn. 197 1),

affid, 447 FZd 1406 (2nd Cir 1 971). I

Most states have the grand jury indictment process availble. From a review of

infonnation compiled in 1993 and provided by the National Center for State Courts, the 0

majority of states (33) utilize a grand jury of a sct size, ranging from six jurors in one

4~~~~~~~
ril
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state to 23jurors in thr ses with 12 jurors the mostc mon pnel size in 1O states

L These states generally accept as a worliang quorum two-thirds or three-fourths of the

jurors. Many of these states provide fir the same two-thirds or three-ibuths to indict A

minority of states (18) permit a grandjury of ariable size with a majority ofthe

mwinim size required for indictment.

As indicated above, the proposa contemplated by Congressman Goodlatte would

Mlh require not less than nine nor more than thieen persons to be ilpaneled At least nme

jurors would have to be present and seven would have to vote for an indictment to issue.

There are a couple of technical peculiarities in the proposal. Proposed new 18

UE U.S.C.§ 3371 sets out the procedure for empaneling the grand jury. If fewer tha nine

persons respond to the juxy summons, the proposal would require the court to summon

additional persons in accordance with the pocedures applicable to petitjuies set out in

28 U.S.C.§ 1866. This procedures which was proposed by Mr. Imlay in his 1977

testimony to replace the outmoded procedure provided in section 3321, is unwieldy and is

inferio to the provision already in place in F.R.Crim.P. 6(a), which simply directs the

court to summon a sufficient number of people to meet the sizc quirement

Additionaly, any legislation would, in effect, amend Rule 6(a) and 6(1) (see footnote 1)

without the benefit of the Rules Enabling Act process.

2'
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Cost Implications

The average number of grandjuors per sesson in FY 1996 was 19.7 members and

there were 10,121 sessions convened. The actual cost (i.e., attendane, ftravel and

subsistence fees) per grand juror day in FY 1996 was $69176; thus, the total cost for the

year was $13,9006. Ifthe grand jury a averaged 13 members (the maximum U
number that may be swom under the proposed legislation) per session, then the total cost

for LW 19%6 would have been $9,178,532, a savings of $4,730,474.

Notwithstanding this considerable potential for cwst savings, a reduction in size

would require a d whge to F.CrimLP. 6, and would affect a long-standing practice in the 1
fbderal courts. Il addition, smaller grmnd juries may ihibit minorty group T

representation, and ncoura domination by a single juror. Finally, therc is no evidence

to suggest tfat the curret administrative prcedues for managing gradjurors are -

unwieldy or inefficient. V

Options for Committee's Recommendation to the Judicial Corm ce: 2
(1) oppose the proposed legislation to reduce the size of the grand

jury

(2) take no position on the proposed legislation;

(3) support the proposed legislation; K
(4) oppose the legislation and refer the issue to the Committee on Rules

of Practice and Procedure for consideration and public comment
pursuant to the rlemaking process; or

6 I



(5) take no position on the proposed legislaton and refer the issue to the
Committee on Rules of Practice and Procedare for consideration andEl / I3public comment under the Rules Enabling Act.
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE
Director

aUNITED STATES COURTS JOHN K. RABIEJ
CLARENCE A. I EE, JR Chief

Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

May 16, 1997
Via Federal Express Mail

MEMORANDUM TO JUDGE D. LOWELL JENSEN AND PROFESSOR
DAVID A. SCHLUETER

SUBJECT: Background on Grand Jury Materials

For your information, I have attached materials that we located in our records
on an earlier proposal considered by the Advisory Committee on Criminal Rules.to

17 reduce the number of grand jurors.

In 1972, the chair of the House Judiciary Committee requested the judiciary
to study the grand jury process. The Chief Justice assigned the project to the
Advisory Committee on Criminal Rules. The committee prepared a draft report
with wide-ranging recommendations on the grand jury process, including one to
reduce its size. The committee expected to forward the report to the Judicial
Conference for approval in 1976, before sending it to the Hill. In late 1975,LE however, the House Judiciary Committee was considering several pending bills on
grand jury. And it requested a copy of the preliminary report before the report was

1' submitted to the Conference. The preliminary report on the grand jury was sent to
K the Hill, but the report was never submitted to the Conference. (In the interim,

several new bills were introduced that raised new issues. A new subcommittee was
planned to be forned, but it appears that the subcommittee was not renewed at that
time.)

In sum, a proposal to amend the statute governing the grand jury process to
reduce the number of grand jurors was considered and approved by the Advisory
Committee on Criminal Rules. But the Standing Committee and the Judicial
Conference were not requested to adopt the position nor was the proposal vetted
through the rulemaking process.

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY



Grand Jury Materials Page 2

Items G and Q are memoranda from the Reporter, Professor Wayne R. L
LaFave, on the proposal to reduce the number of grand Jurors. It is a detailed
memorandum of law that addresses and answers a number of challenges to the 7
proposal. If we decide to poll the committee on this proposal, this memorandum
would be helpful to them and to the drafting of a Committee Note. The Committee

on Court Administration and Case Management meets on June 15-18 outside of
Washington. I will forward to you a copy of the final agenda item prepared for that

committee, which should be available next week.

John K. Rabiej

Li
Attachments

cc: Honorable Alicemarie H. Stotler (with attach.)
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The Chief JusticeLx The Supreme Court
Washington, D. C. 20543

Dear-Mr. Chief Justice:

I write to urge you to place on the agenda of the forth-
coming meeting of the Judicial CUprmgsce of the United States
a matter of mounting uiEiVMT--onicern affecting public confidence
in the operation of the Federal courts. The subject is the
Federal grand jury process.

Li ,The Rules of Criminal Procedure for the United States
Courts (which are prescribed by the Court and studied and.
appraised by the Conference) govern, in part, the operation
of Federal grand juries. Except for perfunctory andments76L tadopted in 1966, the grand jury rules have remained unchanged
since 1948. Over the years Congress has enacted a number of
amendments to the Federal Judicial Code and the FederalFl Criminal Code that significantly affect the functioning of
the Federal grand jury. Recent examples of such amendments
include provisions authorizing the creation of special grand
-juries and the so-called use-immmity statute enacted as
Titles I and II, respectively, of the Organized Crime Control
Act of 1970. Developments in the decisional law also under-
score the desirability of reviewing the adequacy of presentEL - ~grand jury rules and practices.

A meaningful reassessment of existing rules and practices
calls for consideration of such questions as whether hearsay
evidence should continue to be admissible; whether a forum non
conveniens objection should be provided in meritorious cases;
whether the signature of an attorney for the Government should
remain a requirement of a valid indictment; and whether a
witness' counsel should continue to be excluded from grand jury

Li proceedings.

L
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In the course of public hearings in November 1971, held by

a Subcommittee of this Committee, I inquired of a Department of

Justice witness whether any written guidelines had been promulgated
within the Department to govern the nature and scope of grand jury

investigations and to prescribe who decides whether to initiate

such proceedings. Subsequent correspondence from the then Deputy
Attorney General, Richard G. Kleindienst, indicated that no such,

standards or written guidelines exist. ("Federal Jury Service,"|

Hearings before Subcommittee so. 5, uouse Corsittee on the Judiciary, Be

92d Cong., 1st sess., pp. 64-71.) I am today requesting the

Attorney General to undertake an immediate review of Departmental
policy with respect to the institution of grand jury iuvestiga-

tions.

Our citizens' confidence in the Federai judicial system F-1

demands an effective and fair Federal grand jury process. I, L

therefore, urge that the Judicial Conference at its forthcoming
meeting institute a comprehensive review of Federal grand jury'

rules and practices and issue a report and recm eatious thereon - 7
no later than the next scheduled meeting of the Conference in the

Spring of 1973.

with every good wish, 7

Sincerely yours,

EC:za C0airmpn

L~i

Li
L.
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Honorable Warren E. Burger
Chief Justice
Supreme Court
Washington, D. C.

Dear Mr. Chief Justice:

I Would like respectfully to express to you my deepconcern with the matter of public confidence in the opera-tion of the Federal grand jury process.

In reviewing the past activities of this CommitteeI note that the former Chairman, Representative vmanuelCeller, wrote- to you on September' 12, 1972, requesting[I that the subject of the Federal grand jury process beplaced on the agenda of the Judicial Conference of theUnited States. In your reply of September 22, 1972, youindicated that the agenda of the October meeting includedH ~~~~~~that subject.
I would benmost grateful if you would advise theComamittee on the Judiciary as to the current status ofconsideration of this matter by the Judicial Conference.
With every good wish, I am

L ~~~~~~~~~~~~~~~~~~~S.
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fjHAIABIM OF 
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February 26, 1973

Dear Mr. Chairman[

In response to yonr tter at F r 21, 173 .upon receipt Of the latr. from fermew.42m a Colter ofSeptntiu t nIz. 1ra, cmcer g.i

refer te mater o to-the r
.I have asked Judge J. Z d I - s u

of the Advisory Commjtte an C r .ilu , Io la& itothe xatter and this committee n ba er eattys e,-sideration. v

Li
Cordaly

Fl

Honorable Peter W. Rodino, Jr.
Chairma, Committee on the Juciary
House of Representatives L
Washington, D. C. ZOSIS

FP.S. The Committee on the Operation of the Jury
System has also looked Into this subject.

bc: d gJ rb L
Mr. Cannon L

L
7
I
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The Investigative role of the federal grand Jury has recently [7
aroused much discussion, particularly because of Its use In political

34k activities. This memorandum is designed to outline the current

law on the Investigative powers of grand Juries; sane of the major

Issues that have been raised regarding the operation of the grand jury -

and proposals that would alleviate some of the problems raised; and

alternative Instrumentalities that could replace or supplement the In-

vestigative grand Jury.

Part I - The Law On Grand Juries 7
I. :Hcw the Investigative Grand Jury Functions

A. History 3

Before discussing how modern grand Juries operate, it Is first

necessary to look briefly at the origins of the Institution. K
The grand Jury Is almost exclusively a product of caomon law.

Its beginnings have been traced to the Asslze of Clarendon In 1616, H
when It was composed of freemen who aided the Crown In ferreting out

those guilty of crime. The role of the grand Jury In apprehending cr1- LI

minals, however, was eventually expanded to Include protection for the

accused. In fact, the grand Jury's Incorporation Into the Fifth Amend- -

ment was based In large part on ±I-J the latter function: to protect

the accused, though the Investigatory role of the grand jury was adopted -

also. The grand Jury has long played an important role In exploring LJ
areas of crime and corruption, and Its unrestricted Investigatory powers

have been conmentcd upon In case law. (Hale s>. Hinkel,-301 U. S. 43 [7
[7
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COMPelling Interest i-ould have to be shown beforc on investiga-
tion can be Made which encroaches on contitutionct rights.
Gibson v. Florida Lc9isl;,ttve XZUXX Invcsti 

0tion Comi t tee,
3 72 U . S . 5 39 (1933). A lso, thc invCstig ation w<oul d be conducted
by lavmckers, rather than lay jurors.

Some of the arguments against posi t i n g this
duty In the lcg islaturc arc: the exposure involvcd in legis-
lative investigations

; the fact that the funct ions of the le-
gislature should involvc its duty to make laz!s, not a d c tc rm i n -ation of whether thcy arc being viol cted; the fzct that lcgis-
lativc investigation is subjcct to exploitation for po li tica l
purposes; and that the compc lling intcrcst rcqutrc4rnt would
th wart effc ctive law cnforcument.

E. An Entircly Ne -i'gcncy

Finally CAxx thcrc is thc possibility of creating ancw Investigatory agcncy. In Canada, the Office of Auditor
'General wes established to do t hc wide s c ope investigetions
that American gr.nd juries conduct. The office Is held during
good bchavior until the officc holdcr recchcs agc sixty-five.
(See John W . 01iv cr, The Grznd Jury: A n Ef f or t t o G e t A Dra-

5go n Ou t of Mli dI Ca ve , 19S2 Izash . U . L. . 1661.)



July 10, 1973

MEMORANDUM

TO: All Members of the Advisory Committee
on Criminal Rules
Frank J. Remington L

William Foley
Wayne LaFave

FROM: Russell E. Smith E
SUBJECT: Study of the Grand Jury

The advisory committee has been requested by the.

Chief Justice to make a study of the,grand jury. It-is

the subconmittee's thought that at the August 2nd eting

we should consider:

1. The scope of the study. .X

Should it be confined to those matters which might '

fall within the rule-making. function? Should we consider

constitutional problems, and, if so, should we confine

ourselves to those problems peculiar to the grand Jury?7

Li
2. The method of the study.

It is probable that with respect to some of the

problems, statistical evidence of some value could be

accumulated. Thus an analysis of grand jury minutes in .

selected districts over a period of time might show whether C

the grand jury is actually a rubber stamp for the United

Li
-1- . , .. to
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States Attorney, whether the evidence of probable cause

is generally'presented by a witness without first-hand know-

ledge, and whether there is any significant disagreement

among members.of grand juries in returning indictments.

If we should consider the constitutional'question of dis-

pensing with the grand jury as the sole accusatory agent,

the experience (opinion, probably) of persons watching the

criminal system in states where all proceedings may be

initiated by information might be useful. It would probably-,

be desirable to consider each problem and the method of study.i.

to be conducted with respect to it.

3. 'The product of the study. .

Should we boil our product down to a consideration

of what the committee deems to be the real'problems? Where

problems exist should we make'recommendations or simply

express opinions, and, if the latter, should we provide

for the expressions of separate views of committeemen?

Should the study include something in the nature of a treatise

on the history and function of the grand jury.with a fairly

precise analysis of its power?

To give the members of the committee some premeeting

aid we present in an outline form a list of some problems and

some random comments. we urge members of this committee to

be prepared at the August 2nd meeting to supplement this list.



Li1

Some problems: 
7

* I~~~~~~~~~~i

I.

Should the inquisatorial function of the grand jury

be continued?''

There are at least two aspects to this problem.

The grand jury is the tool of the prosecutor. it K
is vital that the government have some power to investigate

and in the course of investigation to compel testimony.

This function could, of course, be served were the power

transferred to a magistrate or other officer. -
. . ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~r

Does the use by the grand jury of its power to pur-

sue an uncontrolled investigation of crime warrant the

continuance of the grand jury as an inquisatorial tool?

It. i'aLI
Should the grand jury continue as an exclusive

accusatory body in felony cases? L

If, in modern practice, the grand jury does not serve

its historical function to protect those who may be unjustifi-

ably suspected, but is in effect merely a rubber stamp for 7
the United States Attorney, might we not substitute some

other method of presenting crimes?

Is the grand jury selection system adequate? -

-3-



Present criticism is based on the claim that the

L[ system does not result in an adequate representation of the

young and of minority groups.

IV.

AV Should the size of the grand jury be changed?

What are the reasons for the 16-23 member rule

TV : .(Rule 6a) and the requirement that 12 concur. Is anything

other than a problem of cost involved? 9 ./ -;

V.

Em Should there be rules governing the quality of

evidence required to demonstrate probable cause?

In which direction should we go? Should an effort

LV be made-to regulate the quantity or quality of the evidence

necessary to secure an indictment, or should the judicial

Ax trend in that direction, reflected by the dissent in United

E States v. Payton, 363 F.2d 996 (2d Cir. 1966) and in the

opinion in United States v. Arcuri, 405 F.2d 691 (2d Cir.

1968), be stopped?

VI.

[V Should there be a requirement fyr the mandatory

7 reporting of grand jury proceedings?+ 4 7 2

This problem is closely all o problem "V"

7 ' since if courts are to pass upon the sufficiency of evidence
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B

Closely allied also is the problem (which has long

vexed the committee) as to whether for the-benefit of

defendants, grand jury transcripts should be reported and

delivered to the accused. One may look in two directions

at this problem. Should affirmative steps be taken to LJ
secure these discovery rights or should affirmative steps

be taken to stop a judicial movement in this direction?

See United States v. Kinq (9th Cir. 72-15,93, Feb. 28, 1973); LJ

United States v. Price (9th Cir. 71-3038, March 5, 1973).

VII. ;

Should the process be reformed to provide additional 7
protections:

Is the subpoena power abused as to witnesses? _

Should wit sses be entitled to the presence of K
counsel? (C)

Do grand jury proceedings pose any unique problems

in terms of the 1st, 4th, and 5th amendment rights

of witnesses?

You will receive some material from Professor

LaFave and also a paper from MS Gurskey (a student of Frank

Remington's) commenting on grand jury problems. These

materials will pretty well outline the issues. For further

study we suggest:

-5- . L
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fl M E MMEMORANDTUM

CURRENT ISSUES RELATING TO TEE-
USE OF FEDERAL GRAND JURIES

This memorandum attempts to summarize a number of issues whicfhcontinue to receive attention in the cases and the literature concerning"the use of federal grand juries. The purpose of the memo is -to -place. -',before the committee the major lines of argument- which have de- dloped on +-the various sides of these issues. The inclusion of certain issues---herein is not intended to suggest that any particular change in federallaw is desirable or, if desirable, is appropriately accomplished byrevision of the federal rules.

The memorandum is divided into three parts. Part One deals ith a'series of issues which most directly relate to the appearance of witnesses,,before the grand jury.' Concern about this general area has grown considerably in recent years, which presumably is the primary reason we-havebeen asked to explore the subject of grand juries. Part Two, by contrast, -deals with a group of issues which relate to challenge of -an indictient-_by-a defendant; in the main, these issues have been before the courts for:' -some years. Part Three consists of miscellaneous issues concerning thestructure of and alternatives to the grand jury.

7 U ' , Part One: Issues Relating to
the Appearance of Witnesses-

A. Whether a Prospective Defendant Should be Required to Appear Before the'Grand Jury

"Orthodox learning treats the person who has been bound over by'themagistrate, or who is otherwise the potential defendant whose indictmentthe grand jury is considering, no differently than it does any otherwitness. [I]f he is called by the grand jury, he is required to appear andto testify, although like any other witness he may claimrhis privilege withregard to any particular question that may be incriminating." l Wright,Federal Practice and Procedure -Criminal 5 104 (1969). See, e.g., UnitedStates v. Friedmian, 445 F.2d 1076 (9th Cir. 1971); United States v. Capaldo -402 F.2d 821 (2nd Cir.- 1968). Indeed, a prospective defendant may be -'compelled to appear even though the United States attorney has been'advised:that he will claim his privilege against self-incrimination. United-States '-v. Fortunato, 402 F.2d 79 (2nd Cir. 1966); United States v. Isaacs, 347 .^F.Supp. 743 (N.D. Ill.,1972).

The explanation most commonly offered for the above rule is that-adefendant's privilege against self-incrimination need not be protectedbefore the grand jury in precisely the same way it is at trial, where' the..:.-'defendant nay decline to take the stand at all. As noted in United Statesv. Scully, 225 F.2d 113 (2d Cir. 1955), "the principle which underlies thejule that the defendant in a criminal trial may refrain even from beingi , -sworn as a witness, has no application to proceedings before a Grand Juryx."'.. . . . [A] defendant may not be called as a witness by the prosecutio[
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strong showing that such grounds exist,. See, e.g., Beatrice Foods Co. v.
ell"'Ivn d States, 312 F.2d 29 (8th Cir. 1963) (affidavit of attorney as to
'l-laisconduct of government counsel before grand jury, though uncontradicted,

not sufficient basis for production of grand jury minutes for inspection).
This might be criticized on the ground that it is difficult to make such a

.showing until the minutes have been inspected, but it has been aptly noted
that so long as it remains the law that there are almost no grounds on which
an indictment will: be dismissed because of what occurred before the,grandjr,'"the Matteri no ofth ganjury, "the mter~is not o£ practicalimportance." 1 Wright, Federal L
Practice and Procedure - Crim.ilal 5 108 (1969). In jurisdictions where it
is possible to attack an indictmcnt because,,6f the quality of lthe evidence
upon which it'' is based, lit is often easier.,to Ob taint minutes; see, e.g.,
Burkholder v. State,''491 P.2d 754 (Alaska,, 1t1 ,oAoldinmg,,nthatthe defendant
must be permiltted 'to ins'pe~t the transcript of, the grand jury testimony
relating to his indictment in order to give meaning to State v. Parks, 437
P.2d 642 (Alaska, 1968), which provides that an,'indictment is,,ivalid if
basedupon incotpetent' evidence.,' "l ,

In some sta tes'it 'i's the p:actice,, to_ proyde grand juryitrantcrlptgl
to defevedaniits.c'li 1ell Ct 'rn'id grdjry ylrocee ings are'recorded, and,
ifreevecopy isndeJŽLv'ele he ,p g are4e transcribled and a -

free py is adhed f~ant~~ ICal'.[Penl .Code J 938.1. SeeAlso 'Iowa Cde ii 7 tt.n' 2.4 Mont.'~ Code, Crim.jl[
Proc. 95-1406; O24 340., Irt w s propbsed no -
Code of Pre-Arraicnment Trocedu~ § 340.3(2) (Tent. Draft No. 5,. 1972):-
"A record shall be adeb oz all proceedings had before the grand jury other

(~~ban of its deliberations and, thet votp 'of indilividunAl jurors,. The,'reclor'd
orallbe transcribed ani " t' t th6 @ pt'pt ther with the indictment

or itina reaso ableet t1~e n' ~~I'~c itm~e"l' t' i's filed.l',A~ copy of the
transcript of the prpccdings rolng ,t o e efenidant'shal be made

aailable to t&dfn(i a 'JeF time i t I s filedlwitlh the 'ut If,
after' being informed by the clerk of the court that the transcript is
available, he so requests. e cut maenter n order provid .ng for the
nondisclosure of, pair'tliilar tedsti-aqny 'wh en, IK-tqbI Sc ctA'
* ecessary to protct~t al witness or, Jis o~wa I t'hel,int~erests ~~'pf',J,'~stice."
ilowever, in Tent. Draf 5 (l9' e.'propsd eln naio f that
provision, notin-' that' the Feddrzl RuJs and IAA , 1tau~alrds 'do not$gothis
far and that the. ' n i$in1, P Of the ',ro, eissue of discover/ t
dealt with I' 'the 'Cold' F'' ''''

ques- isI p', ' ' , ', L
Patrtl Threes' KM l'c-1L:neous Ts'es I I sinz to the I Li
Structur.:!l K'Zf e8,~ AA I I1t' ti ic.6 It to Cti rC Grand ur | 1

N. Wnether thr Si7c of the Grand' Jurv Should be Reduced

Rule 6 provides that a federal grand jury shall consist of not less
than 16 nor more. thaDn 23 'ne;bers, with the, concurrence of 12 needed for
the finding of an' i dictm.n 1- While± this ap cars to be derived from the
common law rule which" rib uirid that 12 doncuru,`jin indictment and that the
-ury consist of annherc frqon that num1,!,er up to cnd including 23, Younger,

:)c Ponh's C n nl 10' (1963), it, vould'scere, that theorequirements could be,
9 ;,nged in thecintcrst 'of itnifmizing tle cost and trouble in cmpanelling 'U

and using grand juriies wi holt vlt olaLing the Fifth Amendm-ent. Cf. Williams
v. Florldn, 399 U.S. 78', 90'S.Ct. 1893, 26 L.4d.2d 446 (1970), holding'that _-::-

,,~~~~~ g - N ~ ,;
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the Sixth Amendment right to jury trial dces not encompass the common lawLverrule requiring 12 jurors and that the number only need be "large enough7to promote group deliberation, free from outside attempts at intimidation,and to provide a fair possibility for obtaining a representative crossLI section of the community."

If change were considered, attention should be given to at leastthese questions: (1) Is there any reason why the grand jury should beL4 substantially larger than the petit jury? and (2) Is there any justificationfor permitting a grand jury of a variable size, while requiring a set numberfor indictment, so that the requisite support for indictment ranges from51% of the maximum size jury to 75% of the minimum size jury?

Most states have favored the variable size membership, although notalways of the same number provided in the-federal system, e.g.:' Alaska(12-18, majority needed for indictment); Florida (15-18, with 12 needed forindictment); Illinois (16-23, with 12 needed for indictment); Maine'(13-23,with 12 needed for indictment); New Jersey (limit of 23, with apparentiminimum of 12, which is number needed for indictment); New York (16-23,with 12 needed for indictment); Pennsylvania (15-23., with-l2 needed forindictment). Some states, however, have set a specific size for the grandjury, often below the mininum size for federal grand juries, e.g.:California '(23 or 19, depending upon county size, with 14 and 12 to indict);Colorado (12, with 9 needed to indict); Louisiana t12, with 9 needed toIndict); Nevada (17, with 12 needed to indict); Montana (7, with 5 needed-
- to indict); Texas (12, with 9 needed to indict),; Wisconsin (17, but 14 for,.R-quorum, 12 needed to ii.dict).

Whether Alternatives to the Investizative Grand Jury are Needed

Even those states that plrxuit prosecution by information in felonycases have generally retained the grand jury as an investigative body.See Note, 111 U.Pa.L.Rev. 954_ (1963). Some,.however, have Pttempted toflg develop other investigati-;e agencies to replace the grand jury, such as thejudicial one-man grand jury or the prosecutor's, investigation with subpoena
power. Given the Pifth Amendment right to grand jury indictment in thefederal system., it is less than clear whether such alternatives would bej useful, for if probable cause were developed is a consequence of their usait would nonetheless be necessary to present that evidence to the grandjury. It may be, hoiw:ever, that something wouldl, be gained from such aseparation of the investiga-ive and indicting' unctions. (In thisconnection, it has been noted that the investigative grand jury freqzantl.ydoes not itself indict; it me17cly,,develops evidfence that s'.-t'hen presentedby the prosecutor to a succceding grand jury which decides whether or notto issue indictments. See Note, sUpra.)

One possible alternative, as notedlabove, is to authorize prosecutorsto issue subpoenas for investigative purposcs. Several states now havefl provisions authorizinL investigatory deposition procedures on the initiativeof the prosecutor; sC,, e.g., Ark.Stat. § 43-_&1; Fla.Stat. § 32.20; Kan.Stat.Ann. § 22.3101; Ln. Code Crizm.P. art. 06. National Conference of%-iissioncrs on Unifor. Staie J.;, Uni form Ruics of C"r-iinnl Procce-u'reL7 squi1)nt. Draft No. 2, 1973), wrlhich favors abolition of the grand jury whereverpossible, provides in Rule 26 for the prosecutor to "have authority to takethe testimony by deposition of any person believed to possess information -.5r'>.1'

2-| r S x a, -_ _ i
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January 25, 1974

The Honorable Russell E. Smith
Judge, United States District Court '
District of Montana
Missoula, Montana 59801

Dear Judge Smith:. 
L

This letter is intended as a memorandum of our Cphone conversation on January 23, 1974, and a response 
Ltto your November inquiry. The Research Division hasconsidered the proposed grand jury study according toyour request of Novem]ft 7, 1973, and I have discussedmy opinions with Mr. Green, the Deputy Director, inJudge Murrah's absence. -

Our evaluation of the feasibility of the pro-pos'ed methods of examining the effectiveness of the'grand jury system as it presently-operates is a diffi-cult-evaluation to make in the absence of a stated goalfor the study'. -If-the--study is undertaken for the pur-pose of supporting as great a step as a constitutionalamendment, the availability, reliability, and the signi-ficance of hard statistics will be of paramount impor-tance., If the purpose of the study is to providesupport for, a limited change of rules and juryinstructions within th6 authority -of immediate actionby thePFederal juAiciary, then a.-descriptive study ofthe general situation, with! the footnote that individualjudge response should be keyed to the situation in hisown district, may be adequate t6. the objective.

Beginning qwith the researcher's premise that anydata collected must b I~of quality sufficient to fulfill *its purpose, I would make the following responses toyour three questins: '

1. Is the list of jurisdictions in your letter a F"satisfactory base for examining the operation of grand Ljuries? The list would be satisfactory to-me for de-sign purposes. As you point out, it covers a range ofgeography, size oficourt, mix of cases and otherprobably significant characteristics. For a study that

a I -~~~~~~~~~~~~~~~~~
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hard data on this question, it would be necessary to
transcribe and read all recorded proceedings. The large
cost and minimal benefits of this method have been men-
tioned earlier. The alternative source of this informa-
tion would be interviews with the U. S. Attorneys; such
interviews would be valuable if the goal of the study
were for limited grand jury reforms.

3. The third point you raise, the feasibility.
of identifying the delays occasioned by the grand jury
system, requires some preliminary and theoretical de-Ck terminations of measurement. Most likely, the date
of presentment would be the 'wend' date of the measure-
ment of delay caused by waiting for a grand jury. TheF otefsivtav gcruscbeginning' date could-be -the arrest date,'or the date
of the first investigatiVe agency reportsbut such a -
starting point may be valid in a postal theft. case and
not so convincing in a tax case. The date of the final
investigatory report would also be susceptible of. mis-
interpretation, since the U-. S. Attorney's office may
do further investigation on its own, or may be waitingDf to indict for other reasons. - - ' -

Further the measurement from some point of
readiness to presentment may be attributable to some-Cf thing other than grand jury system. This is especiallytrue in large courts-,where grand juries are in continu-
ous session. We could not say with certainty whether
the time difference would be due to grand jury queuing

7 or due to other reasons of the U. S. Attorney.

In the districts where grand juries do zlt
sit continuously, the measurement may have more meaning,Cr if a satisfactory lready" date.could be determined. It
is my impression though, that in those districts, the
cart may be pulling the horse in that the prospect of
an imminent grand jury stimulates U. S. Attorney
readiness'.

If the theoretical question could be solvedFI satisfactorily, the question of data availability would
be important. The U. S. Attorneys' offibes indicated
that date of presentment and date of some (either
first or last) investigatory report information couldCf. be linked. Department of Justice authorization- would
be necessary to permit researchers to have access to
these confidential files.

Cf1
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The Honorable Russell E. Smith 
- 5- January 25, 1

While the Department of Justice might be more
willing to seek out the, data themselves than to permitfile examination, the problem of keying' on grand juriesrather than on a specified- period of- time would be pre- rILsent here as well.

The inquiry of delays caused by waiting for-the grand jury may also be better pursued by interviewingU. S. 'Attorneys, since aready" dates and file accesspresent such,'problems,

In summary,-the availability Of reliable hard-,--
-data appears to'be a pervasive -problem if the golr fthe tud is o dvelop, statistics signi-fcant ehough 

L
to indicate w:hether, Or -not majo hne i h rnjur system are desirable. However, it is feasible-topursue a limited descri'ptJ'Lv!,stUdy which woul d, give thefederal"judiciary sAOme assistance in assessing the pre-,sently unknown probles "of the grand jury,. system.* Fina;lly, I would mention the-poin't of timing thilat 

L
we dscu5~j riely. or anyPolicy reasons it maKnot -be the propitious time to suggest alterations 'in

the grand jury no ma~tter hIow Pro~MiSing, toechnemightk be.~ Purely ,from ~~a iese~aZCh Point of .viewsj,,,the
timing may al'so[be apolem.l As Ihaeidctco Loperation' and favorable picy decisions would birqiredt o a c i i t a e ~ he t u d i e s. O b t a in i n g f a vo.l ~ o i yL
decisions, might 'bemor difcutno ha rdnriyFurther change in qpolicy could detrail a study thatwas halfway home. Such changes aresidered 

a a risk to be con-E
Despiteth pesa tctn f ~thIs ~reply, we

-are eager to' be ofhel hr ecn

Sincerely,

William B. * ldridge
Director of Research
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Februarv 27, 1974

EM OR A N D 1 M

To: Criminal Rules Committee

LE From: Wayne LaFave G

Subject: Grand Jury Report

At our August 1973 meeting, the Committee asked that I proceed toiE fprepare sections of our report recommending: (1) reduction in the sizeof the grand jury; (2) mandatory recording of grand jury procedings;
(3) a prohibition on the challenge of the competency or adequacy ofevidence produced before the grand jury; (4) some form of relief for the'76., witness who would be required to travel a great distance to testify;is>! ~~~~(5) greater protection against the unauthorized release of grand jury
testimony; and (6) the use of alternatives to the grand jury, such asinvestigatory depositions. Materials on these subjects are enclosed,[V all in the form of a draft of a section of the report. A memorandumE, @on the special problem of whether secrecy should be required of grand
jury witnesses, which was mentioned only in Dassing at our last meeting,is also enclosed. Finally, I have enclosed the section which would[V briefly discuss those areas as to which we have decided to make noL19 ~~~~~~recommendation .

I have not had an opportunity to explore the qucstion of abolitionof the grand jury, discussed at our last meeting, which in any event max[V have to await the results of the stud~v requested of the Federal JudicialCenter. Nor have I had a chance to put anything topether on use ofmagistrates in connection with or instead of gralud juries. (It is mvmisfortune to be Acting Dean of the College this semester, which has
9 left me with little research time.)

Because the date of oir neetino :- rapidly inr~r-ihinp, I hfive had
to snnd out this material .. ithlut fir-t dis,,.-;sin- it wit'h Judge Smith.He nay have some thoughts Orn hoW we h. i est r'roe.ed to handle thte
enclosed material.

See ye:! al- nMr-h Mhil[V
FI
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PART ---- : SIZE OF THE GRAND JURY

It is recommended that federal grand juries be reduced in size so as

to consist of nine to thirteen members and that concurrence by two-thirds

of the members be required for an indictment. This would require revision

of 18 U.S.C. § 3321 as follows:

1 Every grand jury impaneled before any district court shall L
2 consist of not less than nine slxteen nor more than thirteen tweety-

3 three persons. If less than nine s+xteen of the persons summoned

4 attend, they shall be placed on the grand jury, and the court shall

5 order the marshal to summon, either immediately or for a day fixed, U
6 from the body of the district, and not from the bystanders, a

7 sufficient number of persons to complete the grand jury. Whenever C

8 a challenge to a grand juror is allowed, and there are not in

9 attendance other jurors sufficient to complete the grand jury, the

10 court shall make a like order to the marshal to sumn a sufficient

11 number of persons for that purpose.

C
In addition, rule 6 would be revised in the following fashion:

1 (a) SUMMONING GRAND JURIES. The court shall order one or more

2 grand juries to be summoned at such times as the public interest J

3 requires. The grand jury shall consist of not less than 9 &6 nor

4 more than 13 :8 members. The court shall direct that a sufficient F
5 number of legally qualified persons be summoned to meet this

6 requirement.

7 (b) OBJECTIONS TO 5RA D JURY END TO GRAND JURORS.

8 *
Y (2) Motion to Dismiss. A notion to dismiss the indictment

iflA n'mq be based on objections to the array or on the lack of legal

MOIR~~~~~~~~~~~~~~~~~~~~~~~~ I
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0E, II qualifications of an individual juror, if not previously determined

12 upon challenge. It shall be made in the manner prescribed in 28

13 U.S.C. § 1867(e) and shall be granted undei-the conditions pre-

14 scribed in that statute. An indictment shall not be dismissed on

15 the ground that one or more members of the grand jury were not

16 legally qualified if it appears from the record kept pursuant to

17 subdivision (c) of this rule that the requisite number of it or

18 more jurors, after deducting the number not legally qualified.

19 concurred in finding the indictment.

Fr a20 (c) FOREMAN AND DEPUTY FOREMAN. The court shall appoint one of

21 the jurors to be foreman and another to be deputy foreman. The foreman

22 shall have power to administer oaths and affirmations and shall sign

23 all indictments. He or another juror designated by him shall keep a

24 record of the number of jurors present at and concurring in the finding

25 of every indictment and shall file the record with the clerk of the

A ]'26 court, but the record shall not be made public except on order of the

27 court. During the absence of the foreman, the deputy foreman shall

28 act as foreman.

Li. 29

30 (f) FINDLNG ALND RETURN OF INDICTMENT. An indictment may be found

L 31 unly if at least 9 Jurors are present and two-thirds of those present

32 concur. upon the eeneurrenee of id or ahere Jinerse The indictment

33 shall be returned by the grand jury to a judge in open court. If the

34 defendant is in custody or has been released pending trial gFwen be*i

Xj 35 and the re uishte number of +2 jurors di- not concur in finding an

36 indictment, the Lulleran shall so report to the court in writing forth-

7L 37 with.

Fr
F rEl f

D'
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The early common law grand jury consisted of twelve persons, all of

whom had to concur in the indictment. Thompson & Merriam, Juries 55 464,
583 (1882); United States v. Williams, 28 F. Cas. 666 (No. 16, 716) (C.C.D. 7
Minn. 1871). Later, however, the size of the grand jury was increased, the

purpose being "to prevent, on the one hand, the course of justice from

being defeated if the accused should have one or more friends on the jury;

and on the other hand, the better to protect persons against the influence

of unfriendly jurors upon the panel." United States v. Williams, supra.

The requirement that twelve concur in the finding of an indictment continued

without charge, and thus an upper limit of twenty-three was placed on the l
grand jury so that at least a majority vote would be required for indictment.

Thompson & Merriam, supra, at 5 583; Fitts v. Superior Court, 6 Cal.2d 230,

57 P.24 510 (1936). The common law maximum of 23 and requirement of 12 for

indictment were made applicable to federal grand juries by statute, see 13
Stat. 500, discussed in United States v. Williams, supra, and were continued

with the adoption of rule 6.

The provision in present rule 6 that the grand jury should consist of L
at least sixteen, also derived from the statute, most likely originated

primarily for the benefit of the prosecutor rather than the defendant. It

ensured that the prosecutor could obtain an indictment upon the concurrence

of not more than three-quarters (i.e., 12 of 16) of the grand jury. Thus, [
while it is sometimes said that sixteen are required for a quorum, United

States v. Belvin, 46 Fed. 381 (C.C-E.D.V.a. 1891), it appears that a

defcndant may not challeng,- an indictment concurred in by twelve on the

ground t.int less than sixteen were present. See In re Wilson, 140 U.S. 575

(1891), rejecting defendant's post-conviction objection that he had been L
indicted by a grand jury of 15, contrary to a territorial statute setting
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the size of the grand jury at 17 to 23, because "if the two had been

present, and had voted against the indictment, still such opposing votes
would not have prevented its finding by the concurrence of the twelve whoU' did in fact vote in its favor." Rule 6(a)(2) expressly provides that an
indictment shall not be dimissed because there are less than sixteen2 legally qualified jurors if twelve or more of those legally qualified voted

for indictment. This provision and the Wilson decision are consistent with
l' the prevailing view that, in the absence of a statute making the presence

of a certain number of grand jurors mandatory, an indictment may be returned
Ad by less than a full grand jury so long as enough remain to constitute the

number necessary to concur. See Edwards, The Grand Jury 46 (1906); Peonle
v. Dale, 79 Cal.App.2d 370, 179 P.2d 870 (1947); State v. Belvel, 89 Iowa
405, 56 N.W. 545 (1893); State v. Pailet, 139 La. 697, 71 So. 951 (1916);

State v. Connors, 233 Mo. 348, 135 S.W. 444 (1911).
There does not appear to be any constitutional obstacle to the

reduction of the size of federal grand juries or of the number of jurors

l who must concur in an indictment. There are a few early state decisions,

interpreting state constitutional provisions comparable to the grand juryU' clause of the Fifth Amendment, holding that neither the size of the grand

jury nor the number required to concur in an indictment may be reduced5l\ below twelve, State v. Hartley, 22 Nev. 342, 40 P. 372 (1895); State v.
Barker, 107 N.C. 913, 12 S.E. 115 (1890). It is fair to conclude, however,
that the number twelve is no more a part of the constitutional right to

grand jury indictment than it is of the right to a petit jury in criminal

and civil cases. See Williams v. Florida, 399 U.S. 78, 90 S.Ct. 1893, 26
,' L.Ed.2d 446 (1970) (cri-minal cases); Colgrove v. Battin, --- U.S. --- , 93

S.Ct. 2448, 37 L.Ed.2d 522 (1973) (civil cases).U'~ ~ ~ ~ ~~~~~~ . sr'iL
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The grand jury "has the dual function of determining if there is

probable cause to believe that a crime has been committed and of protecting

citizens against unfounded criminal prosecutions." Branzburg v. Haves, J

408 U.S. 665, 92 S.Ct. 2646, 33 L.Ed.2d 626 (1972). It is "regarded as a

primary security to the innocent against hasty, malicious and oppressive L
persecution; it serves the invaluable function in our society of standing

between the accuser and the accused .. to determine whether a charge is L

founded upon reason or was dictated by an intimidating power or by malice

and personal ill will." Wood v. Georgia, 370 U.S. 375, 82 S.Ct. 1364, 8

L.Ed.2d 569 (1962). Given the fact that the petit jury is likewise "a

safeguard against arbitrary law enforcement," Williams v. Florida, supra. ,

the considerations which are relevant in determining the size of that jury

seem equally relevant with respect to the grand jury. It is important

that the number "be large enough to promote group deliberation, free from

outside attempts at intimidation, and to provide a fair possibility for

obtaining a representative cross section of the community." Williams v.

Florida, supra. If that test is met with a six-person petit jury, as held

in Williams, then it would seem to follow that an indictment concurred in K
by six or more grand jurors, particularly when that number constitutes at

least two-thirds of the grand jury, does not violate the Fifth Amendment. U
The proposal to reduce the size of federal grand juries from between

23 and 16 to between 13 and 9 is based upon several considerations. One L

is that the reduction in size will improve the quality of the deliberative

process. With a smaller number of grand jurors, responsibility will not

be diffused, and the size will be conducive to more active participation by K
all of the jurors. See Note, 5 U.Mich.J.L. Reform 87, 99-106 (1971).

Secondly, the reduction will decrease the number of citizens who will have

to absent themselves fron their employment and other productive endeavors
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for substantial periods of time in order to perform the necessary but

demanding responsibilities of a federal grand juror. In addition, the

1FL reduction in the size of federal grand juries will result in an appreciable
saving of money which would otherwise be spent on the attendance, mileageft jand substinence of grand jurors. See 1972 Annual Report of the Director

of the Administrative Office of the United States Courts 166 (1973), noting

IL that the cost for fiscal year 1972 was $3,085,800, a 5.7% increase over the
previous year.

The proposed change continues the concept of a variable membership

size for federal grand juries. This approach is fairly common on the state
level, see, e.g., Fla. Stat. Ann. S 905.01 (15 to 18); Ill. Rev. Stat.
ch. 38, 5 112-2 (16 to 23); N.Y. Crim. Pro. Law 5 190.05 (16 to 23), although

some states set a specific size for the grand jury, see, e.g., Cal. Pen.Li Code 5 888.2 (23 or 19); Colo. Const. art. II, S 23(12); Ore. Const. art.

Vii, i 5(7). The variable size approach has the advantage that if a juryFt af the maximum size is initially selected, then if some jurors are later

excused from the panel or are absent during the consideration of certain

iL cases because of illness or other reason, there is no need for them to beOL An
replaced. It avoids the type of mechanical error held to invalidate an
indictment in State v. Vincent, 91 Md. 718, 47 A. 1036 (1900), where an
indictment found by a jury of 22 persons, where state law required 23, was

II subject to attack even though more than 12 had voted for indictment.
Nine has been selected as the lower limit of the variable membership.

Taking account of the considerations expressed in Williams v. Florida, supra
(that the number be such as to promote group deliberation, free from outside

attempts at intimidation, and to provide a fair possibility of obtaining a

representative cross section of the community), it is an appropriate number.

Given the requirement discussed below that two-thirds of the jurors concur

F'
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in the indictment, it ensures that no indictment may be returned without

the concurrence of at least six jurors. Thirteen has been selected as the

upper limit, as if that number is selected, then (as is now true) there may

be about a thirty per cent loss before reaching the minimum size. (I.e.,

a variable membership of 23-16 permits loss of 7, which is 30% of 23; while

a variable membership of 13-9 permits loss of 4, which is 31% of 13.)

One incidental consequence of the variable membership approach as

heretofore utilized in the federal courts and in the states listed above
is that the percentage of jurors needed to indict will vary with the size 7
of the grand jury. For example, under the present federal scheme, where

12 are required to indict and the grand jury may number anywhere from 16 to

23, the percentage required for indictment may vary from 752 to 52Z. This

consequence appears to be the result of nothing more than historical

accident, and is less rational than the proposed approach whereby the per-

centage is fixed. The two-thirds requirement, which is about midway between

the present possibilities, ensures that there will be at least six votes

for indictment. Cf. Williams v. Florida and Colgrove v. Battin, supra, and

compare Colo. Const. art. II, 5 23 (12-man grand jury, 9 must concur in

indictment); Ind. Code §§ 35-1-15-1, 35-1-16-1 (6-man, 5 must concur); La.

Code Crim. P. arts. 413, 444 (12-man, 9 must concur); Mont. Const. art. II,

§ 20 (Il-man, 8 must concur); Ore. Const. art. VII, 5 5 (7-man, 5 must

concur); Texas Const. art. 5, § 13 (12-man, 9 must concur); Va. Code 55 19.1-150,

19.1-157 (5 to 7-man, 4 must concur).

The proposed change in rule 6 (f) would require that at least nine grand

jurors be present when an indictment is found and that two-thirds of those

present concur in the indictment. This means, for example, that an indict-

ment would be open to challenge if it were concurred in by six jurors but C

only six, seven, or eight jurors were present. This is contrary to the

Li

U
£7
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U' position taken in In re Wilson, supra, that an indictment concurred in by

the requisite number cannot be challenged on the ground that the grand jury

had been reduced below its minimum size. The Wilson rule may have been

appropriate when considered with the requirement that 12 concur in the

indictment, but with the proposed reduction in the size of the grand jury

it is believed desirable that no less than nine be present when an indict-

ment is voted. This better ensures group deliberation, free from outside
iE influence, by a group representative of the community. The proposed change

in rule 6(c), requiring that a record be kept of the number of jurors

present at and concurring in the finding of every indictment, is to provide

a means whereby it can be determined that the requisite number were presentU'l and that the number concurring in the indictment were no less than two-

thirds of those present.

FT It must be emphasized that the proposed change in rule 6(f) merely

requires the vresence of at least nine and a two-thirds vote at the time

an indictment is found. No change has been made in the well-established

rule that an indictment is not necessarily subject to challenge becauseU' some of those present at or voting for the finding of an indictment were
absent at some earlier time. See, e.g., United States ex rel. McCann v.

Thompson, 144 F.2d 604 (2d Cir. 1944); United States v. Colasurdo, 453

F.2d 585 (2d Cir. 1971); United States v. Armour and Co., 214 F.Supp. 123

(S.D.Cal. 1963). As noted in Thompson: "Since all the evidence adduced

before a grand jury--certainly when the accused does not appear-is aimed

at proving guilt, the absence of some jurors during some part of theU' 0hearings will ordinarily merely weaken the prosecution's case. If what the

absentees actually hear is enough to satisfy them, there would seem to be

l' ,no reason why they should not vote."

U

Ul
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The proposed change to rule 6(b)(2) is necessary in light of the fact

that the number required to concur in the indictment under rule 6(f) may

vary, depending upon the number of grand jurors present. It does not change

the present policy, which is that if some of the jurors are not legally

qualified, the indictment shall not be dismissed if, deducting those jurors,

the required number still voted for indictment. Because of the rejected of

the Wilson rule, discussed above, it might well be argued that a corres -.ding LI
change should be made in rule 6(b)(2), so that it must also be shown that

at least nine legally qualified jurors were present when the indictment U2
was found. That approach has been considered but rejected. It is one thing

to apply such a strict rule with respect to the rather simple requirement

that nine jurors be present, but quite another to apply the same rule with

respect to the likely inadvertent presence on the grand jury of one or more 7i
persons not legally qualified. While it is true that the legal qualifications

are fewer in number than they once were, see 18 U.S.C. 5 1865 and compare

Castle v. United States, 238 F.2d 131 (8th Cir. 1956), it would nonetheless

be unduly severe to quash an indictment because, say, one of the nine persons

present was thereafter determined to have had a federal charge pending

against him. Similarly, to the extent that rule 6(b)(2) is utilized in cases

where the defendant claims that one of the jurors was biased against him, see, 2

e.g., United States v. Anzelmo, 319 F.Supp. 1106 (E.D.La. 1970), which is

also unlikely to occur by government design, it should again be sufficient Li
that there are the requisite number of votes for indictment after elimination

of the prejudiced juror.

The change in rule 6(f) at line 34 reflects the fact that under the

Bail Reform Act of 1966 some persons will be released without requiring

bail. See 18 U.S.C. 5 3146, 5 3148. "The purpose of the last sentence of

I
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U Rule 6(f) can only be carried out if it is construed as being applicable to
such persons, and a 'no bill' promptly reported in such cases." 1 Wright,

Federal Practice and Procedure - Criminal 5 110 (1969).

LiV
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PART ----- : RECORDING OF GRAND JURY PROCEEDINGS

At present, the recordation of grand jury proceedings is deemed to be C
permissive and not mandatory; see United States v. Aloisio, 440 F.2d 705

(7th Cir. 1971), collecting the cases. It is recommended that such recording I

be required and that rule 6(e) be revised accordingly, as follows:

1 (e) RECORDING AND DISCLOSURE OF PROCEEDINGS.

2 (1) Recording of Proceedings. All testimony and oral state-
3 - ments before the grand iury shall be recorded stenographically

4 or by an electronic recording device. An inadvertent failure
5 of any recording to reproduce all or any portion of a proceeding

6 shall not affect the validitv of the prosecution. The recording - l
7 relating to any indictment returned by the grand Jury, or any
8 transcrit prepared therefrom, shall be filed under seal with the C
9 clerk of the court. Where Proceedings are electronically recorded

10 and the court authorizes disclosure.of all or part of the proceed-
11 ings to a defendant under indictment, the court may. in its
12 discretion, grant or denv the defendant the opportunity to prepare
13 a transcript from such recording at government expense.

14 Gil Secrecy of Proceedings and Disclosure. Disclosure of K
15 matters occurring before the grand jury other than its deliberations

16 and the vote of any juror may be made to the attorneys for the

17 government for use in the performance of their duties. For purposes 7
18 of this subdivision. "attorneys for the government" includes those
19 enumerated in rule 54(c): it also includes such other government C?
20 personnel as are necessary to assist the attorneys for the govern-

21 ment in the performance of their duties. Otherwise a juror,
22 attorney, interpreter, stenographer, operator of a recording

23 device, or any typist who transcribes recorded testimony may L

WN ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ R
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PART -------: CHALLENGE OF ADEQUACY OR

COMPETENCY OF EVIDENCE- PRODUCED BEFORE GRAND JURY

The Supreme Court has declined to adopt a rule permitting defendants

to challenge indictments on the ground that they are not supported by

adequate or competent evidence. Costello v. United States, 350 U.S. 359,

76 S.Ct. 406, 100 L.Ed. 397 (1956); Lawn v. United States, 355 U.S. 339,

78 S.Ct. 311, 2 L.Ed.2d 321 (1958); United States v. Blue, 384 U.S. 251,

86 S.Ct. 1416, 16 L.Ed.2d 510 (1966). Although some courts and commentators

have favored a contrary result, it is believed that the position taken in

these cases is sound. Consequently, it is recommended that rule 7 be

amended by adding the following:

1 (A) MOTION TO DISMISS INDICTMENT. A motion to dismiss the

2 indictment may not be based on the ground that it is not supported

3 by adequate or competent evidence.

One way in which this issue-may arise is when the defendant claims

that the indictment is based upon hearsay evidence. Such was the case in

Costello v. United States, 350 U.S. 359, 76 S.Ct. 406, 100 L.Ed. 39T (1956),

a tax evasion case, where the government called 144 witnesses at trial, and

as a result of their cross-examination it was established that only three

government agents, who had no first-hand knowledge of the transactions in

question, had appeared before the grand jury. The defendant then renewed

his prior motion to dismiss the indictment, but the court declined to do

so. The Supreme Court held that "neither the Fifth Amendment nor any other

constitutional provision prescribes the kind of evidence upon which grand

juries must act," and emphasized that a contrary rule "would run counter to

the whole history of the grand jury institution" and "would result in

interminable delay but add nothing to the assurance of a fair trial": "If

indictments were to be held open to challenge on the ground that there was
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PART ---- : SUBPOENA OF DISTANT WITNESS

It is recommended that provision be made for the taking of testimony L
by deposition from witnesses who otherwise would suffer considerable

inconvenience by traveling a great distance to give testimony in person

before-a grand jury. This could be accomplished by the following addition
to rule 6: F
1 (h) TESTIMONY BY DEPOSITION. A witness subpoenaed to appear

2 before a grand jury in a district more than 100 miles from his place CL

3 of residence and in which he is not employed and does not transact F
4 business in penson pnpop oinbfr h court in the district

5 where the grand jurv is sitting or in which he resides, shall be

6 permitted to give his testimony by deposition. The deposition shall

7 be taken by the attorney for the government in the manner Provided in

8 civil actions, except that the requirements of secrecy under sub- r

9 division (c) of this rule shall apply. The record of the deposition
LJ10 shall be considered by the grand jury, which shall then require the

11 witness to be subpoenaed to appear personallv before it only if such C

12 appearance is deemed necessary to determine whether an indictment shall

13 be found. Upon prompt motion of the witness, the court in the district L
14 where the grand jurv is sitting or in which the deposition was taken

15 may quash the second subpoena if, considering the record of the LJ
16 deposition given by the witness, compliance would be unreasonable or

17 ive.

Federal grand juries possess nationwide personal jurisdiction over

witnesses. A grand jury subpoena may be served "at any place within the

United States" if the grand jury is investigating a possible federal l

offense within its jurisdiction; see rule 17(e)(1). A witness "is not

entitled to challenge the authority of the court or of the grand jury,
--.. ......... 3g. >-rt
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PART ------ GRAND JURY SECRECY

Present Fed. R. Crim. P. 6(e) deals with secrecy of grand jury

E proceedings. It allows disclosure "to the attorneys for the government

for use in the performance of their duties," forbids disclosure by "a

juror, attorney, interpreter, stenographer, operator of a recording

device, or any typist who transcribes recorded testimony" except underfl~ limited circumstances when so directed or permitted by the court, and goes

on to provide that "no obligation of secrecy may be imposed upon any person

except in accordance with this rule." Unauthorized disclosure of grand jury

proceedings is not in itself a criminal offense, although many of the dis-

closures prohibited under Rule 6(e) may be dealt with under the contemptfl2 power. See, e.g., In re Summerhaves, 70 Fed. 769 (N.D.Cal. 1895) (grand

juror held in contempt for unauthorized disclosure).

It is recommended that unauthorized disclosure of mattero occurring

before the grand jury be made a criminal offense. This recommendation

results from two considerations. One is that unauthorized disclosure is

becoming a more serious problem, particularly with regard to grand juiryVf inquiries focusing upon public figures. See, e.g., In re Biaggi, 478 F.2d

489 (2d Cir. 1973); N.Y. Times, May 20, 1973, p. 64, col. 1 (re "leaks"I1 concerning grand jury testimony of Congressman Biaggi); N.Y. Times, Oct. 4,

1973, p. 1, col. 6 (re "leaks" concerning grand jury investigation of Vice-

LD President Agnew).

elm The "long-established policy that maintains the secrecy of the grand

kIg jury proceedings in the federal courts" is supported by five compelling

reasons: "(1) To prevent the escape of those whose indictment may be

contemplated; (2) to insure the utmost freedom to the grand jury in its

deliberations, and to prevent persons subject to indictment or their friends

from importuning the grand jurors; (3) to prevent subornation of perjury

L ~ ~ ~ ~ ~ . ..
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K-IORA2D0UM ON SECRECY REQUIREMENT RE GRAND-JURY WITNESSES a
A. Federal

Rule 6(e) defines the limited circumstances in which disclosure

may be made by "a juror, attorney, interpreter, stenographer, operator P
of a recording device, or any typist who transcribes recorded testimony,"

and goes on to state: "No obligation of secrecy may be imposed upon C

any person except in accordance with this rule." The Advisory Committee

Note reads: "The rule does not impose any obligation of secrecy on

witnesses. The existing practice on this point varies among the districts.

The seal of secrecy on witnesses seems an unnecessary hardship and may

lead to injustice if a witness is not permitted to make a disclosure

to counsel or to an associate." Prior to the adoption of the federal r

rules, it was deemed to be within the power of a court to impose an

oath of secrecy upon a grand jury witness "if the court believes the pre-

caution necessary in the investigation of crime." Goodman v. United 7
___ ~~~~~~~~~LiStates, 108 F.2d 516 (9th Cir. 1939).

B. The States: A Summary

Five states have adopted provisions patterned after federal rule 6(e).

See Alaska R. Crim. P. 6(h); Kan. Stat. Ann. § 22-3012; Mont. Rev. Code

5 95-1409; S.Dak. Comp. Laws § 23-30-14; Wyo. Stat. § 7-117.8. Thus,

because of the express prohibition upon imposing an obligation of secrecy

except as provided, it can be said that in these jurisdictions witnesses

are under nu such obligation.

Provisions have been found in eleven states imposing an obligation

of secrecy upon grand jury witnesses. See Ala. Code tit. 30, § 96; Ariz.

Rev. Stat. § 21-234; Fla. Stat. Ann. § 905.27; Hawaii Rev. Stat. § 736-1; p
Ind. Stat. Ann. § 35-1-15-19; La. Code Crim. P. art. 434; Mich. Comp. Laws

p~~ml plop RNPI MIMI P, ml~~
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PART ------ INVESTIGATORY DEPOSITIONS

It is recommended that the attorney for the government be given the

power to subpoena witnesses for purposes of investigation. This

recormmendation rests upon the conclusion that such a means of investigation

El is generally preferable, both from the standpoint of the prosecutor and the -

witness, to use of the grand jury to investigate criminal activity. The

grant of subpoena power to the attorney for the government would be essential

if the grand jury were abolished or its use severely limited (see Part

of this Report). However, even if the grand jury continues to be utilized

to return indictments, there is still merit in utilizing the procedures set r

out below where the objective is investigation of possible criminal offenses.

The recommendation is consistent with that recently made by thefld National Advisory Commission on Criminal Justice Standards and Goals.

Standard 12.8 in National Advisory Commission on Criminal Justice Standards

and Goals, Courts (1973), reads in part:

"The prosecutor should be given the power, subject to appropriate

safeguards, to issue subpenas requiring potential witnesses in criminalr|> cases to appear for questioning. Such witnesses should be subject to

contempt penalties for unjustified failure to appear for questioning or to

L respond to specific questions."

In the commentary thereto, the Commission observes:

"The standard also recommends giving the prosecutor subpena power.

This is intended in part to balance the emphasis in Chapter 4, The Litigated

Case, on discouraging the use of the grand jury. In many cases, the only

advantage of a grand jury proceeding is that it permits the prosecution to

L subpena witnesses and interrogate them. (See United States v. Hughes, 413

F.2d 1244 (5th Cir. 1969).)

IL
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PART ---- : OTHER MATTERS CONSIDERED

The Committee has considered several other matters, as to which no

change is recommended, either because the present state of the law is

deemed adequate or else because whatever changes may occur are thought

best left to evolution by court decisions rather than amendment of rules

or statutes. These matters are summarized below.

(1) Requiring Prospective Defendant to Appear Before the Grand Jury C

as a Witness. A person who has been bound over by a magistrate or who

is otherwise a potential defendant is treated no differently than any

other witness; if he is called by the grand jury, he is required to appear

and testify, although like any other witness he may claim his privilege 5
with regard to any particular question that may be incriminating. See

e.g., United States v. Friedman, 445 F.2d 1076 (9th Cir. 1971); United r
States v. Capaldo, 402 F.2d 821 (2d Cir. 1968). On occasion, this state

of the law has been criticized. For example, in Jones v. United States,

342 F.2d 863 (D.C. Cir. 1964), four members of the court argued that,

"mere interrogation before a grand jury may harm the accused as much as

mere interrogation at trial," in that the grand jury may draw adverse

conclusions from the fact he declines to answer certain questions on

Fifth Amendment grounds.

No change is recommended, for these reasons: (a) As noted in hi

United States v. Scully, 225 F.2d 113 (2d Cir. 1955), the considerations

which support the rule that a defendant may not be called to testify

by the prosecution at his trial "do not apply to the inquisitorial pro-

ceedings of a Grand Jury," as that body "is not charged with the duty of

deciding innocence or guilt." (b) As pointed out by four members of the

court in Jones v. United States, supra, the grand jury's broad right of

inquiry should not be impaired by granting a right of nonappearance to

a certain class of persons, particularly if that class is defined so
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Honorable J. Edward Lunbard -2- May 24. 1974

2. Grand Jury.

Sizc of Grand Jurv- we approve the suggested

eiduction in tc nbeY of grand jurors (preferably

not less than nine nor more than fifteen) provided

proper recognition is given to tbe need to resolve

special gcographic problems that e3ist in ceral

districts. See in re Bay 1972 San Antonio CGrnd -
L

Jury, 356 F. Supp. 522. Any cbwge in the sime of

the grand jury calls for a revision of 13 U.S.C.

5 3321 and we are prepared to 5ICoind the revil-

sion suggested by your cxsaittee. ahe CPPIriCes5

for such statutory revision and crYmme in Mlae 6,r

should be so tiaed that each bexe5s effectivc on

the saie date. 
7

Rule 6(e . Revwrtitzz of Grand JurrY

Rule 6(e) of the Federal Rales of Crdizal
relative to the recording and dlosure of testi-
mony before the grand jury rests prinry wth

your advisory comittee. yet we express serioUs

reservation as to the visdon of praviding the alter-

native of electronic recording.

Rule 7(g). Again while the soggested ,SMO&Mut of

k-u-re-7y-the addition of subpararaph (g) is the

responsibility of your cca Lttee. we respectfully

recoxcend that Wule 7(g) should not be adopted. L
it is not aprecept that should be codificd by s-'e

or statute. It shL-.d be left to case isv. See

United States v. Calandra. U. . (3an. 8. 1974).

Ue feel that this would be a 'atterEhat could be

better handled by an advisory cOC=ittee note and kJ

thus avoid conf1ict with the principle that an indict-

ment sha11 be returned only upon showing of probable

cause that a federal offense has been coditted.

Hdking unauthorized disclomre an offense. We re-

iT~i--e lc sug~ested statute tocnd oa page 32 of

Professor laFavo s report which xuld nake it an

offense to knowingly disclose matters appearifl,

L
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j the syst¢r nore fair and efficient in its operation. The Co=nittee has

only _iven atteation to those changes wbich could be accoplished by rule

or statute con istenr with the existing provisions of the Fifth Amendment.
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PART OMdi: SIZE OF TITGRAND JURY

It is recon=anded that federal grand juries be reduded-In size so as

to consist of nine to thirteen members mid that concurrence by tvo-thirds

of the menbers be required for an indictment. This would require revision

of 18 U.S.C. 5 3321 as follows:

1 Every grand jury impaneled biefore any district court shall

2 consist of not less than nine sfxteen nor more than thirteen eveeLy-

3 three persons. If less than nine sixteeen of the persons smned

4 attend, they shall be placed on the grand jury, and the court shall (

5 order the marshal to sunon, either Imediately or for a day fixed,

6. from the body of the district, and not from the bystanders, a

7 sufficient number of persons to complete the grand jury. ,benever

8 a challenge to a grand juror is allomed. and there are not In f
9 attendance other jurors sufficient to complete the grand jury, the

10 court shall make a like order to the marshal to su a suffcifent f

11 number of persons for that purpose.

In addition. rule 6 vould -be revised in the folloivng fasbion:

1 (a) SUM2=(lrG CRAND JURIES. The court shall order one or more-

2 grand juries to be summoned at such ti"-e as the public Interest

3 requires. The grand jury shall consist of not less than 9 16 nor

4 more than 13 -3 members. The court shall direct that a sufficient

5 number of legally qualified persons be summoned to meet this K

6 requireent.

7 (b) OBJECTIOMS TO CBA2:D JURY A?:D TO GRAND JURORS. KL
8 *

9 (2) Motion to Dismiss. A.motion to ditiss the indictment

10 =-i be h.esed on objections to the array or on the lack of leral
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Criminal Law
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REPORT OF THE COMMITTEE ON THE

ADMINISTRATION OF THE CRIMINAL LAW

To the Chief Justice of the United States,
Chairman, and the Members of the

Judicial Conference of the United States

The Committee on the Administration of the Criminal

Law consisting of:

Honorable Ruggero J. Aldisert
Honorable Richard B. Austin
Honorable Jean S. Breitenstein
Honorable William B. BryantB Honorable W. Arthur Garrity, Jr.
Honorable Earl R. Larson
Honorable Lloyd F. MacMahon
Honorable John W. Peck
Honorable Adrian A.-Spears P
Honorable Alfonso J. Zirpoli, Chairman

met on May 20 and 21, 1974, and after due consideration

of the items hereinafter set forth, reports as follows:

Although the Congress has before it a number of

bills which are of substantial interest to the Conference

and to our Committee, none of these bills, other than

the few which we have reported to previous sessions of

the Conference, have been referred to us for our recom-

mendations. No actbn of the Conference is required on

any of the items herein reported. The first three were

referred to us by other committees for an expression of

Vs~ our views. Those views, herein set forth, have been

, transmitted to the appropriate committees of this Con-

El ference and it is assumed that any recommendations to be

7 -1
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submitted to the Conference on these items will be

presented at the proper time. The fourth item is

a report for purposes of information on the progress

made by the district courts in the disposition of

criminal cases under district court plans adopted

pursuant to the provisions of Rule 50(b) of the

Federal Rules of Criminal Procedure. L

ITEM I L

Review of Sentences I

In our continuing study of the question of

review of sentences imposed by district courts in 
[l

criminal cases, the Committee is now firmly con-

vinced that unless the judiciary itself makes pro-

vision for review of sentences through its rule- -
making power Congress will enact legislation pro-

viding for appellate review of sentences. 7
Faced with such an alternative we favor the

proposed amendment to Rule 35 of the Federal Rules 
L

of Criminal Procedure with certain suggested modifi-

cations which we have submitted to the Advisory

Committee on Criminal Rules. These suggested modi- K
AL

fications are: (1) that the panel of review judges

shall consist of one circuit judge and two district

judges of the circuit; (2) that membership on the

-2-
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panel shall be rotated in such manner as is practi-

EI cable in the discretion of the assigning judge; and

(3) that the motion to review such sentences shall

I
apply to any sentence which may result in imprison-

. ment, regardless of the period thereof.

LI ITEM II

Grand Jury Reform

At the request of the Chief Justice and the

Advisory Committee on the Criminal Rules, we have

reviewed the recommendations of the Advisory Com-

l, ; mittee for improvements in the grand jury process

through the rule-making power and have submitted

E , to that committee the comments that hereinafter

LI follow as an expression of our views.

L17 Size of Grand Jury.

We approve the suggested reduction in the number

LI of grand jurors (preferably not less than nine nor

more than fifteen, with the concurrence of two-thirds

of the members required for return of an indictment)

j s, provided proper recognition is given to the need

to resolve special geographic problems that exist in

L certain districts. See In re May 1972 San Antonio

LI Grand Jury, 366 F. Supp. 522. Any change in the

size of the grand jury calls for an amendment to

L -3-
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Li

Rule 6(a) of the Federal Rules of Criminal Procedure 7

and a revision of Title 18 U.S.C. section 3321. We

approve the revisions suggested by the Advisory

Committee. The mechanics for such statutory revision

and change of Rule 6 should be so timed that each be-

comes effective on the same date.

Rule 6(e). Reporting Grand Jury Proceedings. K
We approve the recommendation that Rule 6(e) of L

the Federal Rules of Criminal Procedure be amended 7
to require the recording of all testimony and oral

statements before the grand jury. We recognize that K
the responsibility of recommending any amendment to l

the rule to provide for the recording and disclosure

of testimony before the grand jury rests primarily L
with the Advisory Committee, yet, by divided vote,

we express serious reservations as to the wisdom of F
providing the alternative of electronic recording.

Rule 7(g). Motion to Dismiss. [7
The Advisory Committee suggests that Rule 7

of the Federal Rules of Criminal Procedure be amended 7
by adding the following:

-4-



(g) Motion to Dismiss Indictment.

A motion to dismiss the indictment may not

L be based upon the ground that it is not

supported by sufficient evidence.

Again, while submission of the suggested amendment

is the responsibility of the Advisory Committee,

j we respectfully suggest that Rule 7(g) should not

be adopted. It is not a precept that should be

LI Scodified by rule or statute. It should be left

to case law. See United States v. Calandra,

414 U.S. 338 (January 7, 1974). We feel that this

El is a matter that could be better handled by an ad-

visory committee note and thus avoid conflict with

,I the principle that an indictment shall be returned

only upon a showing of probable cause that a federal

offense has been committed.

Making Unauthorized Disclosure of Matters

Before Grand Jury.

We reviewed the suggested statute found on

page 32 of Professor La Fave's report to the Advisory

Committee which would make it an offense to knowingly

disclose matters appearing before the grand jury.

The two considerations which prompted the suggested

-5-
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statute are (1) unauthorized disclosure is becoming

a serious problem, particularly with. regard to grand LJ

jury inquiries focusing on public figures, 
and (2) the

limited reach of Rule 6(e) of the Federal Rules of

Criminal Procedure and the contempt power are not 
K

adequate to deal effectively with unauthorized 
dis-

closure. 
Li

To illustrate the type of statute which would p
be appropriate the Advisory Committee suggests 

the

following:

-(a) Whoever knowingly discloses any

matter occurring before any grand jury sum- [7
moned by a court of the United States, or,

with intent that such disclosure be made,

commands, induces, entreats, or otherwise E
attempts to persuade another to make such

disclosure, shall be fined not more than [
$500 or imprisoned not more than six months

or both. 
K

(b) Subsection (a) shall not apply [
to -

(1) disclosure to an attorney

for the government for use in the

performance of his duties; L

(2) disclosure directed or _

permitted by a court, or

-6- L
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(3) disclosure by a witness who

has appeared before such grand jury

of any matter concerning which the

witness has testified or produced

LEi other information before the grand

jury.

(c) As used in subsection (b) -

7 (1) "attorney for the govern-

ment" includes the Attorney General,

FT an authorized assistant of the

Attorney General, a United States

FT Attorney, an authorized assistant

7 of a United States Attorney, and

such other governmental personnel

L as are necessary to assist the

attorneys forthe government in the

[V performance of their duties.

7t (2) "disclosure by a witness"

includes disclosure by others of

FT matter the witness has previously

disclosed when made as a conse-

[V quence of such disclosure by the

r witness.

LX (d) Nothing contained in this sec-

FT tion shall be construed to affect the power

FT-7-



of the court to punish any person for

contempt for violation of any rule or

order of the court. g
.~~~~~~~~~~

While we are of the view that the matter of

disclosure by witnesses of testimony given before L
a grand jury should be the subject of further

study, it is our present thinking that paragraph

(3) of subsection (b) of the above proposed

statute should be revised to require witnesses

not to disclose matters occurring before a grand L
jury when specifically directed not to do so by the r
court. If requested, we are prepared to draft the

language to be employed for this suggested revision, K
otherwise we are pleased to leave it entirely to

the discretion of the Advisory Committee. K

ITEM III L

Voluntary Surrender of Certain Sentenced K
Offenders to Bureau of Prison Institutions

At the request of the Probation Committee we L
reviewed its proposed statement of procedures to

provide for the voluntary surrender of selected Li

sentenced offenders to the Bureau of Prison Insti- C

tutions (see Exhibit A attached hereto) and the

-8-
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LI
proposed implementing legislation (see Exhibit B

attached hereto) which would providd-a penalty for

failure of a convicted person to surrender himself

to the Attorney General when ordered to do so by

LI the court. We join in the recommendation of the

Probation Committee that the Conference approve

the proposed surrender procedures and that it

L recommend enactment of the proposed implementing

legislation.

CE ITEM IV

L Report on the Operation of Rule 50(b) Plans

LI We respectfully submit as an appendix to this

report Exhibit D, a statistical analysis prepared

LI Sby the Administrative Office of the United States

Courts, which, on an accounting system based on

individual defendants rather than cases, reflects

C that in the calendar year 1973 for defendants in

all districts the median time interval from the

time of the filing of the indictment or information

to the date of actual disposition is 3.9 months.

LI For disposition, where there is a dismissal or

LI ~ acquittal the date of dismissal or acquittal is

used and for those convicted the date of the actual

Al sentence imposed by the court is used. While this

LI -9-



figure represents a slight increase over the median

time for the calendar year 1972 which-was 3.7 LI
months, such increase is understandable and was to K
be expected because of the substantial change in

calendar mix that occurred between 1972 and 1973.

The major changes in calendar mixwere:

(1) Thefact that in 1973 more than Li
2,000 cases of defendants charged with

violations of the immigration laws were

transferred from the district courts to

the magistrates. Prior to such transfer

and based upon reports far the fiscal year K
1971 (heretofore all accounting was on a

fiscal year basis) we know that the median

time for the disposition of these cases K
was only Q.8 months. As a supplement to

the report and as Exhibit D-1 we have F
attached tabulations of time intervals

from filing to disposition when all immi- K
gration violators are eliminated for both K
calendar years 1972 and 1973.

(2) The continued growth of drug- L

related cases from 7,989 in 1972 to

8,181 in,1973. Such cases tend to drive

the median time interval upward. Yet

with two out of each ten filings comprising

-10-
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7 a drug offense, the median time of 3.3

months for marihuana violators and 4.7

[1 months for other drug violators in 1971

is probably on the low side in 1972 and

1973.

(3) Selective Service Act violators,

though dropping in filings, still com-

prise a large segment of the pending case

load, many of whom are fugitives, with a

resultant overall median time of 6.5

months. The time for filing to disposi-

E tion for Selective Service Act cases under

LE present recording practices includes all

fugitive time. On December 31, 1973, of

i7 the 4,473 pending Selective Service Act

cases 72 percent were cases wherein the

X, defendants were fugitives.

When one considers that in the median time figure

of 3.9 months for the disposition of criminal cases

for all defendants we have a built-in period of approx-

imately one month from the time of conviction or plea

FT of guilty or nolo contendere to the time of sentence

and further consider that an almost equal period

transpires before the United States Attorney secures

3 authorization for dismissal from the Attorney General,

[D - 11-
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the time limits presently being met for 
the dispo-

sition of criminal cases compares favorably 
with

those advocated by Senator Ervin in S. 
754, parti-

cularly during the first three years after 
enactment

(see Exhibit C attached hereto).

Because of the change in the case mix between

1972 and 1973, reflected in part above, we 
feel that 0

it is too early to measure the effectiveness 
of the

50(b) plans and a more meaningful measure can 
be L

made at the close of the calendar year 
1974, at

which time we can compare 1973 and 1974 
by the same

controlled standards. We are satisfied that given

the "additional resources, personnel 
and facilities"

suggested by Senator Ervin, all of his speedy trial 7
objectives could be fulfilled under the 

Rule 50(b)

plans without the need of additional 
legislation.

The Committee noted with great interest and 
C

with its approval the proposal of the Subcommittee

on Judicial Statistics which sets forth specific 
K

procedures for the establishment of 
an inactive

suspense docket in each district either by 
local rule L

or by a general or administrative practice. 
The estab-

lishment of such inactive suspense dockets 
would

materially and favorably affect the median 
time C7

-12- i
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statistics for the disposition of criminal

cases.

I Respectfully submitted,

Alifso J.ZC Uan
| ittee on the Administration

of the Criminal Law

L.

O',

E,

r 1 ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ -3
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Li'
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ion categories eliminate professionals GRAND J-URY

'i temporary excuses (§ 1866(c) (1)), Judge Zirpoli advised the Conference that his Committee had
U (5)) which removes them from con- communicated to the Advisory Committee on Criminal Rules its

excuses for a sole proprietor a nmore view that Rule 6(a) of the criminal rules should be revised to re-
Elass eligible for excuses such as the duce the number of grand jurors (preferably not less than nine nor
entiaL to the operation of a business. more than 15, with the concurrence of two-thirds required for re-
&se that Said enterprise must ciose if turn of an indictment). The Advisory Committee was also told that
ry duty: the Criminel Law Committee approved a recommendation to

LL ntain catch-all provisions not clearly amend Rule 6(e) to require the recording of all testimony and oral
lot relate to any specific class or group statements before the grand jury although many members of the

b1 he deleted from those plans wvhich Committee expressed serious reservations as to the wisdom of pro-

viding the alternative of electronic recording.
INISTRATION OF THE The Advisory Committee was also told that the Criminal LawFT LAW Committee favors amendment of Rule 7(g) to provide that a mo-
L1, presented the report of the tion to dismiss the indictment may not be based upon the groundan, presented the report of the that the indictment is not supported by sufficient evidence. The
ntheCriminal Law. Committee also favored legislation under study by the Advisory

ZEGISLATION Committee insofar as it would require witnesses not to disclose
~ previous day he had testified matters occurring before a grand jury when specifically directed to

A7 Judpriciary Commitee ha teied refrain from such disclosure by the court.tj;e Judiciary Committee on 'he
zng other things would provide VOLUNTARY SURRENDER

Lrocess. Judge Zirooli submitted Judge Zirpoli advised that his Committee, at the request of the

al Pron of ons of Probation Committee, had reviewed the proposed statement of pro-
lrge the House Judiciary Com- cedures to provide for the voluntary surrender of selected sentenced

L1irg the close of the fiscal year offenders to the Bureau of Prison's institutions and the proposed
e the effectiveness of the Rule implementing legislation and it joined the Probation Committee
)n of criminal cases. in recommending Conference approval.

W5q-TERNCES COMMITTEE ON HABEAS CORPUS

flthe Committee favors the al- The report of the Committee on Habeas Corpus was presented
ELnces provided by the proposed to the Conference by its Chairman, Judge Walter E. Hoff man.

I Rules of Criminal Procedure. Judge Hoffman advised that the Committee had under consid-f; (1) that the panel of review eration. in cooperation with a committee from the Federal Judicial
,;listrict judges; (2) that mem- Center. draft legislation dealing with "prisoner cases" filed under
ir as is practicable in the dis- Section 1983 of Title 42, United States Code, and related statutes.

f3) that the motion to review This matter remnains under study and will be the subject of a later
LEentence which may result in report.

thereof.

r
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HEMORAMDUM

April 28, 1975

n
TO: Members of Advisory Committee on Criminal Rules

FROM: Wayne LaFave

SUBJECT: Grand Jury Report

Chairman Rodino of the House Committee on the Judiciary has
requested that our grand jury report be submitted to the Committee
about the middle of May so that it may be considered in connection
with various proposals pending before the Committee. The proposals'
are contained in H.J.Res. 46; H.R. 1277; and EHR. 2986, all of
which are enclosed. In addition, the Judicial Conference Committee
on the A-ministration of the Criminal Law, chaired by Judge Zirpoli,
wishes to consider our grand jury report at its meeting in late L
May. For both of these reasons, it is necessary to circulate a
revised version of the report to you at this time. V

The enclosed reportconsists of those portions of the draft
approved or approved with revisions at our last meeting. I have
added an introduction, specific references to the pending proposals
at appropriate points, and also some new material at the end [it-os
(11), (12) and (13) in Part Five]. 'This latter material, while not
in the previous draft, expresses the position taken by the Advisory
Committee in concurring in a resolution in opposition to H.R. 8461,
93d Cong., which is quite similar to present H.R. 1277.L

Should you have any comments, criticisms or suggestions with
respect to the report, I would appreciate receiving them within
the next two weeks.

-I
K_



UNITED STATES DtSTPICT COURT
NotR-4CrW D!S.RICT Or CAtUORNIA

SAR FRA.NCtSCO. CALIFCR.%IA 941=Z

ALFOSO J. ZIRPOLI

:NnfG -- oArts OEI Rc z 
May 29, 1975

Honorable J. Edward Lumbard
United States Circuit Judge
United States Court House
New York, New 'York 10007

Re: Grand Jury

Dear Ed:

We were delighted to have had the benefit 
of the

work and views of the Advisory Cor;.ittee 
on Criminal

Rules on grand jury procedures expressed 
through

Judge roussell Smith and Professor LaFave at our

Denver Committee meeting of May 23. In our consi!-

deration of the grand jury items on the agenda we

concluded -..r-ih the following reco endations:

1. Size of the Grand Jury.

We approve the reco-.-=endation of your Comittee 
that

Title 1E U.S.C. section 3321 and Raule 6 of the Fed-

eral Rules Of Criminal Procedi:re be revised to provide

that the grarad jury be reduced in size (preferably 
no.

less than nine and not more than fifteen) 
and that

concurrence by tw..o-thirds of the members thereof be

required f-r an indictmqnt. The mechanics of such

statutory . eision and cnahnge in Rule 6 should be so

timed that each becc.cs effecti;e on the 
same date.

We recenmend tnat secti.on 3321 of Title 18 U.S.C.

be revised to read as follows:

Every grand jury impaneled before any

district court shall consist of not less

than rine noteenor more than fifteen

tyetf-tt�nree persons. If less tnan nine

sixteen of the sersons summoned attend,

they shall be placed on the grand jury, an;

the court s'hall order the marshal to summon

either immediately or for a day fixed,
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Hlonorable J. Edward Lumbard.
zay 29, 1975

Page Two Li

from the body of the district, and not
from the bystanders, a sufficient number
of persons to complete the grand jury.
Whenever a challe.ge to a grand juror
is allowed, and there are not in atten-
dance other jurors sufficient to complete
the grand jury, the court shall make a
like order to the marshal to sumon a
sufficient numbar of persons for that
purpose.

The changes in Rule 6 should be as set forth in the
Report of your Coimittee at pages 3 and 4 thereof,
with the exception that we would prefer to have the
rule read: "The grand jury shall consist of not
less than 9 16 nor more than 15 23 aembers," rather
than not less than 9 16 nor more than 13 23 members."

2. Rule 6(e).Recording of Grand Jury Proceedings.

We approve the recomrendation of your Committee that
Rule 6(e)(1) of the Federal Rules of Criminal Procedure
be amended to make the recordation of grand jury pro-
ceedings mandatory, but express serious reservation
as to the provision which would permit electronic re-
cording as an alternative to stenographic recording
(page 13 of your Report).

We also aDnrove the suggested amendment to Rule 6(e)(2)

of your Coimmittte relating to the secrecy and disclosure K
of grand jury proceedings (pages 13 and 14 of your
Report).

3. Rule 7(g). Motion to Dismiss Indictment.

While we find nothing particularly objectionable in
the recommendation of your Co=mittee reflected at page

21 of the Report which would add subparzzraph (g) to
Rule 7 of the Federal Rules of Criminal Proce-_-re to 7
provide: L
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' OF

THE FmDERAL CRIMInAL= L
S~~~~~~~~~~~~~~A TH RtrnFAn ETTE B8ILDIWI

ROOK 638, 1SHINGION, D.C.,
ON WEDNESDAY, AUGUST 27 ANDL THURSDAY, AUGUST 28, 1975

The meeting was opened at 10:00 a.m. by Judge Lumbard,

Chairman of the Advisory Committee, who introduced those in

attendance. All of the members of the Advisory Comittee vere

present, with the exception of Judge Gesell and Mr. West. In

addition to the reporter, Professor Wayne LaFave, the following

l persons were also present: Judge Roszel C. Thomsen, Chaian n,- r

Committee on Rules of Practice and Procedure; mr. Willi,= E.

Foley, Secretary, Committee on Rules of Practice and Procedure;

Professor Frank J. Remington, Member, Committee on Rules of

Practice and Procedure; Judge Walter E. Hoffman, Director,

Federal Judicial Center; Mr. Carl Inlay, General Counsel, Admin-

istrative Office; Mr. Hosea H. Ray and Mr. Roger Pauley, Depart-

1 ment of Justice; Mr. J. G. Sourvine, Counsel, Senate Judiciary

Committee; Mr. Thomas Hutchinson, Counsel, House Judiciary

j Committee; Mr. Arthur P. Endres, Jr., Counsel, House Judiciary

Committee; Judge Alexander Harvey, Representing the Cosrittee

LI on Administration of the Criminal Law (sometimes herein referred

7 8 to as Judge Zirpoli's Cbmmittee).

U'$
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Rule 43. Modifies the draft rule to require defendant be

warned of the consequences of disruption.

I

THE GPA JURY

L

The Committee study and report on the grand jury was reviewed

in light of the comments and reactions from Judge Zirpoli' s

Committee. Li

Part 1. Size of the Grand Jury. The Zirpoli Coittee X

favors a maxhm- of 15 rather than 13 grand jurors. A uotion by

Judge Smith, seconded by Judge Robb, to conform our study to this

recommendation, was approved.

Part 2. Recording of Grand Jury Proceedings. The Zirpoli

Committee concurs in the study but has some reservations about L

the use of electronic recording. Mr. MacCarthy expressd concern

that the government may decline to provide a transcript and Li

instead refer the defendant in all cases to the recording. He

argued that it is more expensive to have an appointed attorney

listen to the tape than to provide the defendant with a tran- L
script; and that in any event a transcript would be needed for

-4-
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University of 111Wi . at Urbana-Champaign-
LE COLLEGE OF LAW - 209 LAW BUILDING * CHAMPAIGN, ILLINOIS 61820 (217) 333-093

October 30, 1975

7L
Honorable Alfonso J. Zirpoli
United States Court House -
San Francisco, California 94102

At Dear Judge Zirpoli:

As I indicated when I spoke with your law clerk earlier today, I
have sent on to you a revised version of the report on the grand jury
by the Criminal Rules Committee. This revision incorporates theEr changes summarized in Judge Harvey's letter to you of September 2nd,
and also certain editorial changes as a result of my further communi-
cations with Judges Lumbard and Smith.

EL You will note that I have incorporated in our report the report of
your committee, as set out in a letter from you to Judge Lumbard dated
last May. A laaie made a Zew chaiges and deletions in your report, but
only to the extent necessary as a consequence of the revisions in our
report which were made after your report was prepared.

We are now at the point where we are ready to have the whole thingEL retyped in final form for submission to the Judiciary Committee. Before
that final step is taken, I thought I should send a copy to you to see
if you have any further thoughts, either as to the report of yourEL committee or as to the report of the Criminal Rules Committee.

I would appreciate it very much if I might hear from you (I can
be reached at 217-333-4268) when you have had an opportunity to go over
the material, so that I might then expedite the retyping and submission
to the Judiciary Committee via Bill Foley.

Best Regards,

Wayne R. LaFave
Professor of Law

WRL :ch & a -

Enclosure

cc: Hon. Alexander Harvey II tt" 3 F7.
Hon. J. Edward Lumbard t

Hon. Russell E. Smith !
<A7 Hon. Roszel C. Thomsen

William E. Foley, Esq.

C ELz
L K~.I D



MEMORANDUM

August 1976 K2

SUBJECT: The Grand Jury Li
-TO Advisory Committee on Criminal Rules

FROM: Wayne R. LaFave L

As you will recall, we have been working on a report concerning

the federal grand jury at our past several meetings. A draft of the L
report was tentatively approved as amended at our list meeting. The

preliminary draft, reflecting the action taken at our last meeting,

was sent to the Committee last November, and thereafter was sent'to

Congressman Eilberg's subcommittee, before which Judge Smith appeared L
on July 1.

What remains to be done is for the Committee to approve the Ll

final version of the report so that the Judicial Conference may

pass on it if it chooses to do so. In addition, there are two

recommendations in the report which can be implemented by rule

change, and thus we can also proceed with them as two more

proposed amendments.

Material on these two matters, recast in the form of proposed

amendments with advisory committee notes, are attached. L

[7

VE
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Enclosed is a copy of the Grand Jury Report

which has been submitted to the House.judiciary

FL
FL Sincerely,

Wlilliari E. Foley
Secretary 4

cc: JEonourahie Allfonso J. Zirpoli
1Honoral)).e Alexander Harvey II
Honor-ablo 1:oszel C. Thomser.
Prbofessor Fwranks J. Remn-ii=ton
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This is a preliminary draft of a Report by the Advisory

Carrrittee on Criminal Rules concerning the operation of the federal

Grand jury system. The Report has not yet been approved by the

Judicial Conference of the United States, to which it will be presented

at? the next meeting of the Conferencein the Spring of 1976. Attached

nereto is an addendum which presents in summary form the additional

views of the CaT.ittee on the Administration of the Criminal Law of

the Judicial Cornference.

Reccmmendations are made in this Report for certain changes by

way of additions to or amendment of statutes and rules of court which

it is believed would make the grand Jury system more fair and efficiert

in its operation. Although the Caomittee has given primary emhasis

to those changes which could be accamrlished by rule or statute consistent

with the existing provisions of the Fifth Amendment, Part One of this

Report deals with H.J. Res. 46, 94th Cong., 1st Sess., which proposes

an amendment to the Constitution.

The Committee presents six affirmative recammendations in this

..eport. W17ey arc: (1) that 18 U.S.C. § 3321 and Fed. R. Crim. P. 6

be r'?visel to provide that federal grand juries be reduced in shie so

as ;o coLz -,St of nine to fifteen members and that concurrence by two-

tZin--ds of the members De required for an indictment; (2) that 18 U.S.C.

§ 31321 be amended to make it clear that a grand jury may be summoned

fra. tlhe Entire district or fran any statutory or nonstatutory division

or divisions thereof and that a grand jury so imnpanelled be erTpwered



to consider offenses alleged to have been caonitted at any place in

the district; (3) that Fed. R. Crim. P. 6 be revised to make the

recordation of grand jury proceedings mandatory rather than permissible;

L ((4) that Fed. R. Crim. P. 7 be revised to provide expressly that a

motion to disniss an indictrent may not be based on the ground that itFL is not suppcrted by sufficient or competent evidence; (5) that a statute

be enacted making the unauthorized disclosure of grand jury proceedings

L # a criminal offense, and that an appropriate accommcdating amenament

be made to Fed. R. Crim. P. 6; and (6) that 18 U.S.C. S 3500 be aTendedFL to provide for disclosure in advance of trial of the grand jury testimony

of witnesses. These six proposals are discussed herein in Parts Two through

Seven, respectively, of this Report.

The Committee has also given careful consideration to

several other proposals which have been made, including but not

V limited to those appearing in H.R. 1277, H.R. 2986, H.R. 6006,

and H.R. 6207, 94th Cong., 1st Sess. The Committee recommends

that these other proposals not be adopted, and specifically does

not favor enactment of any of the-aforementioned four bills.

Although the reasons for rejecting many of the proposals which

have been made are detailed in Part Eight of this Report, itfl may be noted here that opposition to the four bills is primarily

based unon the following general considerations: 1) that theFL o rozosals with respect to the granting of various rights to

c. ran2tI j4ury witresses and the altering of existing procedures

-2-
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of the grand jury should be preserved. Except in some few

special cases where a special statutory method of compelling

testimony is provided, the grand jury provides the only means

by which the prosecutor may require the attendance of witnesses L

and compel them to testify under oath. An abolition of the

investigatory function of the grand jury would leave the

government without any power to summon and examine witnesses

under oath in many important areas unless, of course, some

alternative investigatory procedure were devised. The Committee

is therefore in agreement with so much of Section 2 of the

proposed amendment as embodies the principle that the investi- C

gatory function of the grand jury not be disturbed.

PART TWO: SIZE OF THE GRAND JURY

r~~

It is recommended that federal grand juries be reduced in

size so as to consist of nine to fifteen members 'and that

concurrence by two-thirds of the members be required for an L

indictment. This would require revision of 18 U.S.C.- § 3321

as follows:

1 Every grand jury impaneled before any district court

2 shall consist of not less than nine sixteen nor more than

3 fifteen twenty-three persons. If less than nine sixteen K7

of the persons summoned attend, they shall be placed on the

. grand jury, and the court shall order the marshal to summon,

6 either i.tediately or for a day fixed, from the body of the

-5-



Tlv 7 district, and no-: from the bystanders, a sufficient

8 number: of persons to complete the grand jury. Whenever

9 a challenge to a grand juror is allowed, and there are not

CC 10 in attendance other jurors sufficient to complete the

11 grand jury, the court shall make a like order to the marshal

12 to summon a sufficient number of persons for that purpose.

NS In addition, rule 6 would be revised in the following fashion:

W 1 (a) S~MONI'M G GR~AD JURIES. The court shall order one

2 or more grand juries to be summoned at such times as the

UJ; 3 public interest requires. The grand jury shall consist of

fl 4 not less than 9 i6 nor more than 15 23 members. The court

5 shall direct that a sufficient number of legally qualified

P2 6 persons be summoned to meet this requirement.

7 (b) OBJECTIONS TO GRAND JURY AND TO GRAND JURORS.

l 8 ***01,
9 (2) Motion to Dismiss. A motion to dismiss the

10 indictment may be based on objictions to the array or

11 on the lack of legal qualifications of an individual

J| 12 juror, if not previously determined upon challenge.

13 It shall be made in the manner prescribed in 28 U.S.C.

14 § 1867(c) and shall be granted under the conditions

15 prescribed in that statute. An indictment shall not

16 be dismissed on the ground that one or more members

a71 of the grand jury were not legally qualified if it

-6-
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18 appears from the record kept pursuant to subdivision

19 (c) of this rule that the requisite number of i1 er

20 mere jurors, after deducting the nurdber not legally

21 qualified, concurred in finding the indictment.

22 (c) FOREIAN AND DEPUTY FOREMAN. The court shall

23 appoint one of the jurors to be foreman and another to be C

LJ
24 deputy foreman. The foreman shall have power to adminis-

25 ter oaths and affirmations and shall sign a11 indictments.

26 He or another juror designated by him shall keep a record

27 of the number of jurors present at, and the number

28 concurring in, the finding of every indictment and shall

29 file the record with the clerk of the court, but the record

30 shall not be made public except on order of the court.

31 During the absence of the foreman, the deputy foreman shall" L

32 act as foreman.

33 L

34 (f) FINDING AND RETURN OF INDICTMENT. An indictment

35 may be found only if at least 9 jurors are present and

36 two-thirds of those present concur. upen-the-eeteurrenee

37 e The indictment shall be returned

38 by the grand jury to a judge in open court. If the

39 defendant is in custody or has been released Pending action

40 of the grand jury q-ven-beai and the requisite number oL

41 12 jurors do not concur in finding an indictment, the

42 foreman shall so report to the court in writing forthwith.

-7-



IF The early common law grand jury consisted of twelve persons,

all of whom had to concur in the indictment. Thompson &

Ell Merriam, Juries §§ 464, 583 (1882); United States v. Williams,

28 F. Cas. 666 (No. 16, 716) (C.C.D. Minn. 1871). Later,

however, the size of the grand jury was increased, the purpose

being "to prevent, on the one hand, the course of justice from

being defeated if the accused should have one or more friends

on the jury; and on the other hand, the better to protect

persons against the influence of unfriendly jurors upon the

f7 panel." United States v. Williams, supra. The requirement

that twelve concur in the finding of an indictment continued

LI without change, and thus an upper limit of twenty-three was

placed on the grand jury so that at least a majority vote would

LI, be required for indictment. Thompson & Merriam, supra, at

FE § 583 Fitts v. Superior Court, 6 Cal.2d 230, 57 P.2d. 510 (1936).

The common Law maximum of 23 and requirement of 12 for indict-

ment were made applicable to federal grand juries by statute,

see 13 Stat. 500, discussed in United States v. Williams,

supra, and were continued with the adoption of rule 6.

The provision in present rule 6 that the grand jury should

consist of at least sixteen, also derived from the statute,

most likely originated primarily for the benefit of the

l govern-nt rathe-r han the defendant. It ensured that the

nrcbe' r : c'uld obotain an indictment upon the concurrence of

no'zn more than three-cua-rters (i.e., 12 of 16) of the grand

jury. ; us, while it is sometimes said that sixteen are

l { -8-

IE



17

required for a quorum, United States v. Belvin, 46 Fed. 381

(C.C.E.D.Va. 1891), it appears that a defendant may not

challenge an indictment concurred in by twelve on the ground.

that less than sixteen were present. See In re Wilson,

14G U.S. 575 (1891), rejecting defendant's post-conviction

objection Fhat he had been indicted by a grand jury of 15,

contrary to a territorial statute setting the size of the

grand jury at 17 to 23, because "if the two had been present, L
and had voted against the indictment, still such opposing

votes would not have prevented its finding by the concurrence

of the twelve who did in fact vote in its'favor." Rule 6(a)(2)

expressly provides that an indictment shall not be dismissed

because there are less than sixteen legally qualified jurors if"

twelve or more of those legally qualified voted for indictment.

:.nis provision and the Wilson decision are consistent with the

preva iling view that, in the absence of a statute making the

presence of a certain number of grand jurors mandatory, an

indictment may be returned by less than a full grand jury so

long as enough remain to constitute the number necessary to

concur. See Edwards, The Grand Jury 46 (1906); People v. Dale,

7, Cal pao.2d 370, 179 P.2d 870 (1947); State v. Belvel,

89 Twa-0 405, 56 N.W. 545 (1893); State v. Pailet, 139 La. 697,

71 So. 951 (1916); State v. Connors, 233 Mo. 348, 135 S.W.

There does not appear to be any constitutional obstacle

rateductlo- of thet size of federal grand juries or of the

-9-~~~~~~



number of jurors who must concur in an indictment. There

are a few early state decisions, interpreting state con-

ELff stitutional provisions comparable to the grand jury clause

of the Fifth Amendment, holding that neither the size of the

grand jury nor the number required to concur in an indictment

may be reduced below twelve, State v. Hartley, 22 Nev. 342,

40 P. 372 (1895); State v. Barker, 107 N.C. 913, 12 S.E. 115

(1890). It is fair to conclude, however, that the number

twelve is no more a part of the constitutional right to grand

jury indictment than it is of the right to a petit jury in

criminal and civil cases. See Williams v. Florida, 399 U.S. 78,

90 S. Ct. 1893, 26 L.Ed.2d 446 (1970) (criminal cases);

Colgrove v. Battin, 413 U.S. 149, 93 S Ct. 2448, 37 LrEd.2d
CI ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~r

522 (1973) (civil cases).

The grand jury "has the dual function of determining if

L; there is probable cause to believe that a crime has been com-

mitted and of protecting citizens against unfounded criminal

prosecutions." Branzburg v. Hayes, 408 U.S. 665, 92 S.Ct. 2646,

33 L.Ed.2d 626 (1972). It is "regarded as a primary security

Ci: to the innocent against hasty, malicious and oppressive perse-

cution; it serves the invaluable function in our society of

standing between the accuser and the accused ... to determine

whether a charge is founded upon reason or was dictated by an

intimidating power or by malice and personal ill will."

Wood v. Georcia, 370 U.S. 375, 82 S.Ct. 1364, 8 L.Ed.2d 569

-10-
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(1962). Given the fact that the petit-jury is likewise "a

safeguard against arbitrary law enforcement," Williams v.

Florida, supra, the considerations which are relevant in

determining the size of that jury seem equally relevant with

respect to the grand jury. It is important that the number

"be large enough to promote group deliberation, free from

outside attempts at intimidation, and to provide a fair

possibility for obtaining a representative cross section of

the community." Williams v. Florida, supra. If that test

is met with a six-person petit jury, as held in Williams,

then it would seem to follow that an'indictment concurred in

by six or more grand jurors, particularly when that number,

constitutes at least two-thirds of the grand jury, does not

violate the Fifth Amendment. L
.e proposal to reduce the size of federal grand juries from

between 23 and 16 to between 15 and 9 is based upon several

considerations. One is that the reduction in size will improve

the quality of the deliberative process.. With a smaller

number of grand jurors, responsibility will not be diffused,

and the size will be conducive co more active participation

by all of the jurors. See Note, 5 U.Mich.J.L. Reform 87, LL
99-106 (1971). Secondly, the reduction will decrease the

nmber or citizens who will have to absent themselves from

tntscr ematloyment and other productive endeavors for substantial

per cds Co . e: order to perform the necessary but

-11-



demanding responsibilities of a federal grand juror. In

addition, the reduction in the size of federal grand juries

will result in an appreciable saving of money which would

otherwise be spent on the attendance, mileage and substinence

of grand jurors. See 1972 Annual Report of the Director of

the Administrative Office of the United States Courts 166

(1973), noting that the cost of grand jurors for fiscal year

l; 1972 was $3,085,800, a 5.7% increase over the previous year.

At least in some districts, the requirements of the Speedy Trial

Act of 1974, 18 U.S.C. § 3161(b), will in the future result

in the calling of grand juries at more frequent intervals thai

formerly.

I7 !The proposed change continues the concept of a variable mem-

bership size for federal grand juries. This appr'oach is fairly

common on the state level, see, e.g., Fla. Stat. Ann. § 905.01

(15 to 18); Ill. Rev. Stat. ch. 38, § 112-2 (16 to 23); N.Y.

l Crim. Pro. Law § 190.05 (16 to-23) although some states set

a specific size for the grand jury, see, e.g., Cal. Pen. Code

£7 § 888.2 (23 or 19); Colo. Const. art. II, § 23(12); Ore. Const.

art. VII, §5(7). The variable size approach has the advantage

that if a jury of the maximum size is initially selected, then

i-: some jurors are later excused from the panel or are absent

during the consideration of certain cases because of illness

or other reason, there is no need for them to be replaced.

It avoids the type of mechanical error held to invalidate an

£7 indictment in State v. Vincent, 91 Md. 718, 47 A. 1036 (1900),

-12-
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where an indictment found by a jury of 22 persons, where

state law required 23, was subject to attack even though

more than 12 had voted for indictment.

Nine has been selected as the lower limit of the variable

membership. Taking account of the considerations expressed .

in Williams v. Florida, supra (that the number be such as to

promote group deliberation, free from outside attempts-at I
intimidation, and to provide a fair possibility of obtaining a

representative cross section of the community), it is an

appropriate number. Given the requirement discussed below that

two-thirds of the jurors concur in the indictment, it ensures

that no indictment may be returned without the concurrence of

at least six jurors. Fifteen has been selected as the upper Li
limit, as that number provides an adequate "cushion" of 6

jurors more than the minimum required and thus ensures against L
a grand jury being unable to indict because of the illness or

other justified absence of some of its members.

One incidental consequence of the variable membership C

approoan as heretofore utilized in the federal courts and in

--e es listed above is that the percentage of jurors needed

o _dict *~will vary withthe size of the grand jury. For

exa: ie, iunder the present federal scheme, where 12 are required

go 7: -_ n ard the grand jury may number anywhere from 16 to 23,

.h eccnze. ge required for indictment may vary from 75% to

-,2. This consequence appears to be the result of nothing more

-13-
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than historical accident, and is less rational than the

LE proposed approach whereby the percentage is fixed. The two-

thirds requirement, which is about midway between the present

possibilities, ensures that there will be at least six votes

ci for indictment. Cf. Williams v. Florida and Colgrove v.

Battin, supra, and compare Colo. Const. art. II, § 23 (12-man

grand jury, 9 must concur in indictment); Ind. Code §§ 35-1-15-1

35-1-16-1 (6-man, 5 must concur); La. Code Crim. P. arts.

413, 444 (12-man, 9 must concur); Mont. Const. art. II, §20

(11-man, 8 must concur); Ore. Const. art. VII, § 5 (7-man,

Ul 5 must concur); Texas Const. art. 5, § 13 (12-man, 9 must

concur); Va. Code §§ 19.1-150, 19.1-157 (5 to 7-man, 4 must

ci? concur).

-The proposed change in rule 6 (f) would require that at

WK least nine grand jurors be present when an indictment is found

and that two-thirds of those present concur in the indictment.

This means, for example, that an indictment would be open

to challenge if it were concurred in by six jurors but only

six, seven, or eight jurors were present. This is contrary to

'l the position taken in In re Wilson, supra, that an indictment

concurred in by the requisite number cannot be challenged on thE

ci around that the grand jury had been reduced below its minimum

siz-. The Wilson rule may have been appropriate when con-

siderec with the requirement that 12 concur in the indictment,

-14-
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but with the proposed reduction in the size of the grand

jury it is believed desirable that no less than nine be present l
when an indictment is voted. This better ensures group

deliberation, free from outside influence, by a group repre-

sentative of the community. The proposed change in rule 6(c),

requiring that a record be kept of the number of jurors present

at and concurring in the finding of every indictment, is to

provide a means whereby it can be determined that the requisite

number were present and that the number concurring in the in- -d

dictment were no less than two-thirds of those present.

It must be emphasized that the proposed change in rule 6(f)

merely requires the presence of at least nine and a two-

thirds vote at the time an indictment is found. No change

has been made in the well-established rule that an indictment

is not necessarily subject to challenge because some of those

present at or voting for the finding of an indictment were

absent at some earlier time. See, e.g., United States ex rel.

McCann v. Thompson, 144 F.2d 604 (2d Cir. 1944); United States

v. Colasurdo, 453 F.2d 585 (2d Cir. 1971); United States v. K
Armour and Co., 214 F.Supp. 123 (S.D.Cal. 1963). As noted

in Thompson: "Since all the evidence adduced before a grand K
jury--certainly when the accused does not appear--is aimed at

proving guilt, the absence of some jurors during some part

of the hearings will ordinarily merely weaken the prosecution's

case. If what the absentees actually hear is enough to L

-15 - V
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satisfy them, there would seem to be no reason why they

EL, ishould not vote."

The proposed change to rule 6(b)(2) is necessary in 
light

F|, of the fact that the number required to concur in the indictment

under rule 6(f) may vary, depending upon the number of grand

jurors present. It does not change the present policy, which

is that if some of the jurors are not legally qualified, the

indictment shall not be dismissed if, deducting those jurors,

the required number still voted for indictment. Because of

the rejection of the Wilson rule, discussed above, it might

well be argued that a corresponding change should be made in

rule 6(b)(2), so that it must also be shown that at least nine

0 a
legally qualified jurors were present when the indictment was

found. That approach has been considered but rejected. It

FL }is one thing to apply such a strict rule with respect to the

rather simple requirement that nine jurors be present, but

l quite another to apply the same rule with respect to the likely

inadvertent presence on the grand jury of one or more 
persons

not legally qualified. While it is true that the legal qual-

ifications are fewer in number than they once were, see 18 
U.S.C.

5 1865 and compare Castle v. United States, 238 F.2d 131

(8th Cir. 1956), it would nonetheless be unduly severe to quash

an indictment because, say, one of the nine persons present

was thereafter determined to have had a federal charge pending

against him. Similarly, to the extent that rule 6(b)(2)

is utilized in cases where the defendant claims that one of the

-16-
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jurors was biased against him, see, e.g., United States v.

Anzelmo, 319 F.Supp. 1106 (E.D.La. 1970), which is also

unlikely to occur by government design, it should again be

sufficient that there are the requisite number of votes for §

indictment after elimination of the prejudiced juror.

The change in rule 6(f) at line 34 reflects the fact that under

the Bail Reform Act of 1966 some persons will be released with-

out requiring bail. See 18 U.S.C. S 3146, S 3148. "The

purpose of the last sentence of Rule 6(f) can only be carried

out if it is construed as being applicable to such persons,

and a 'no bill' promptly reported in such cases." 1 Wright,

Federal Practice and Procedure - Criminal 5 110 (1969).

PART THR1.EE: SUMMONING THE GRAND JURY

_ It is recommended that it be expressly provided by statute

that a grand jury may be summoned from the entire district or

from any division or divisions thereof and that such a grand

jury may indict for any offense committed in the district.

This could best be accomplished by amendment of 18- U.S.C.

§ 3321, previously set out, by adding the following sentence

to the end of the section: -

1 A grand jury may be summoned from the entire diztr C1t,

2 or from any statutory or nonstatutory division or divisions

3 thereof, and a grand jury so impanelled shall be empowered

4 to consider offenses alleged to have been committee at any

5 place in the district.
-17-



ADDENDUM:

REPORT OF TEOHBeMITTEE ON THE ADMINISTRATION
OF THE CRIMINAL LAW

[Note: An earlier draft of the Report of the

Advisory Committee on Criminal Rules, not including what

are now PartsOne,-Three-, and Seven of the Report and

referring to H.R.J212 and H.R. 2986 but not H.R. 6006

and H.R. 6207, was considered by the Committee on the

Administration of the Criminal Law of the Judicial Conference.

The Report of the latter Conmittee, as contained in a

letter from Judge Alfonso J. Zirpoli to Judge J. Edward

Lumbard, is set out below.]

1. Size of the Grand Jury.

We approve the recommendation of your Committee that

Title 18 U.S.C. section 3321 and Rule 6 of the Federal

Rules of Criminal Procedure be revised to provide that

the grand jury be reduced in size to not less than nine

and not more than fifteen and that concurrence by two-

thirds of the members thereof be required for an indictment.

The mechanics of such statutory revision and change in

Rule 6 should be so timed that each becomes effective on

the same date.
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Judge Lumbard pointed out that plea bargains should
not be reviewable nor should probation or suspended sentences.Judge '!cCree moved that all sentences be subject to review
except negotiated plea sentences. This motion was seconded
but lost six to seven.

Judge McCree moved to exclude any sentence of fine
only. This motion was seconded but lost four to eight, with
one abstaining.

A discussion then ensued as to the proper standard
as to whether it should be "a substantial basis for question-;' ing the propriety of the sentence" or "clearly umreasonable"
or "abuse of discretion."

It was then suggested that in the comnentary to theLli proposed rule it should be made plain that it would be
proper to have district judges on the screening panel.

,n ani Question 10. Should there be the power of
l; enhancement? Advisory Committee: yes, 4 no; Standing
Committee: 4 yes, 2 no.

At this point the Committee adjourned to resume its
meeting at 9 a.m. on August 27, 1976.

Vr * * *

August 27, 1976.

Professor LaFave reported briefly upon the status ofLi; the rules that we had sent forward to the Standing Committee
at our last meeting.

Judge Smith reported on the grand jury proposals be-
fore Congress, stating there were =y bad propos as before
the Eilberg Subcommittee in the House, and be suggested that
he go over the bills and circulate them to the Cimmlttee so

II/ we can vote on them at our next meeting.

Mr. Pauley stated that the Department of Justice agrees
with Judge Smith on the bills having many bad provisions
and that they will give the Coroittee the Department of
Justice position on all of the bills.

O Mr. Hutchison advised the Committee that there would
probably be no legislation involving the grand jury through
Congress this year.

-9-
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January 10, 1977 S
MEMORANDUM

TO: MEMBERS OF THE ADVISORY COMMITTEE ON-CRIMINAL RULES

FROM: RUSSELL E. SMITH
Chairman of the Subcommittee on the Grand Jury System

As I indicated at our last meeting, I believe that we should

modify our report on the grand jury to make quite specific the Com- Lid

mittee's feeling on the provisions of several bills introduced in

the 94th Congress.

I recommend that the report remain as it is in Parts One

through Seven, inclusive, and the Addendum, with this exception:

I would add, on page 35, before the final paragraph be-

, inning with the word "Applying" the following paragraphs:

The objection to the exclusionary rule is5 succinctly st~ated

in the case of Elkins v. United States, 364 U.S. 206 at 216-17

(1960), as follows: *

The exclusionary rule has for decades been the subject of
ardent controversy. The arguments of its antagonists and of
its proponents have been so many times marshalled as to require
no lengthy elaboration here. Most of what has been said in
opposition to the rule was distilled in a single Cardozo sen- C
tence -- "The criminal is to go free because the constable has
blundered." People v. Defore, 242 N.Y. 13, 21, 150 N.E. 585,
587. The same point was made at somewhat greater length in en
the often quoted words of Professor Wigmore: "Titus, you have
been found guilty of conducting a lottery; Flavius, you have L
confessedly violated the constitution. Titus ought to suffer
imprisonment for crime, and Flavius for contempt.. But no! We
shall let you both go free. We shall not punish Flavius dirn-
ectly, but shall do so by reversing Titus' conviction. This
is our way of teaching people like Flavius to behave, and of
teaching people like Titus to behave, and incidentally of secur-'
ing respect for the Constitution. Our way of upholding the C
Constitution is not to strike at the man who breaks it, but to
let off somebody else who broke something else." 8 Wigmore,
Evidence (3d ed. 1940), § 2184. V



-- January I0, 1977

TO: MEMBERS OF THE ADVISORY COMMITTLEE ON CRIMINAL RULES

K ~~FROM: RUSSELL E. SMITH
Chairman of 'the Subcommittee on the Grand Jury 'System

RE: LAND M1INES!

H.R. 6207 S 3 provides:

Code, is amended to read as follows:

"(a) The attorney for the Government, or a- defendant whohas been held to answer in the district courii-May challenge the-array of jurors on the ground that the grand jury was not selec-ted, drawn, or summoned in accordance with the lawe, or thatI ~~~the grand jury is not representative of a fair cross-~Te-toof the cnrzuivfo hc it- was drawn, and may chal le-ngean in-dividaual juror on the ground that the juror is not legallyqualified. Challenges shall be made before the administrationof the oath to the jurors or as soon as practicable thereafterand shall be tried by the court." (Emphasis supplied.)

I don't know just what this means. It seems strange to
challenge the petit jury on the ground that the grand jury was not
properly chosen. It also seems str'ange to use the term"commnunity"
instead of some word, such as'bistrict" or "division." In any event,
the idea seems to be that a grand jury must be a fair cross section
of the community. That is, of course, the object of the present law.
But this bill seems to require something more, i.-e., the establish-
ment of a quota system. I suspect it could be demonstrated that no
grand jury ever drawn was a fair cross section of some community.[ ~Any method of drawing jurors by the use of readily accessible lists
of names will not result in the right proportions of English, Irish,L7, ~ Welch, Germans, Afticans, Italians, Danes, Swedes, Mexicans, Norwegians,
'-,.,goslavians, Dutch-, French, Puerto Ricans, Blackfeet, Navahos, and

CL



MINUTES OF THE MEETING OF
THE ADVISORY COMMITTEE ON T

CRIMINAL RULES HELD AT THE l
ADMINISTRATIVE OFFICE OF
THE UNITED STATES COURTS,

WASHINGTON, D.C., JANUARY
27 AND 28, 1977.i

The meeting was called to order at 9:00 a.m., January 27, LU

1977, by the Chairman, Judge Lumbard. All members were present

with the exception of Judge Smith and Judge Robb, who had court 
By

commitments. Also in attendance were Judge Roszel Thomsen,

Chairman of the Standing Committee on Rules of Practice and 
L

Procedure; Judge John Peck, representing the Committee on the

Administration of the Criminal Law; Mr. Thomas Hutchison, Counsel,

House Subcommittee on Criminal Justice; Mr. Roger Pauley of the

Department of Justice; Mr. Mike Mullen and Mr. Ken Feinberg of

the Senate Subcommittee on Administrative Practice and Procedure.

I

Rule 35.1 - Anneal of Sentence P
The Chairman reported that 76 communications had been

received in response to the circulation of proposed Rule 35.1. 
A

hearing conducted by the Committee was held January 13-14, 
1977

and a transcript is available. Copies of the proposed Rule were

also published in FRD and F.2d advance sheets.

The reporter, Professor Wayne LaFave, then summarized the

comments received, which are set forth in more detail in his 
L

memorandum of January, 1977. These comments generally fall into

two categories: (1) use of the rule-making power versus legisla- J

tion and (2) suggestions with respect to specific procedures.



Or
17 Professor Remington favors the use of an in camera procedure

combined with the traditional balancing tests.

Judge Kaufman thought we should undertake to prepare a rule

'17, dealing with the procedural aspect of this subject. Judge Lumbard

thereupon asked Professor Remington to draft a statement for the

Standing Committee, to be transmitted after submission to this

Committee on January 28. The meeting recessed at 5:00 p.m. and

reconvened at 9:00 a.m. on January 28, 1977.

Li VII

Grand Juryci
Professor LaFave called attention to Judge Smith's report on

17 proposed HR 6207 which would amend Section 3323. Concern was

expressed about the use of the term "fair cross-section of the

community" in the bill. Judge McCree noted that this probably

derived from 28 U.S.C. S1863(3). The general view was that the

proposals contained in the bill were not necessary. A number of

cmz new members of the Committee had not received a copy of the

previous report on the grand jury. Mr. Bedell expressed the

opinion that putative defendants should not be denied the right

to appear before a grand jury. Others expressed a contrary view.

'U 1It was noted, with respect to the rights of witnesses, that the

Committee had previously taken the position that there was no

need for counsel in the room and that the Committee favored the

use of a Fifth Amendment warning to the witness. It was the

C10T consensus of the meeting that nothing further could be done in

_ the absence of Judge Smith and that the matters presented in

Judge Smith's report need to be resubmitted to a subcommittee

-12-
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for further study. The Chairman was thereupon authorized to

appoint a new subcommittee able to act as needed.

VIII

Rule 44, Continued

The Committee next considered a revised draft of proposed

Rule 44(c) prepared by Professor LaFave and a substitute discus-

sion draft prepared by Judge Webster.

Mr. Bedell noted that money considerations often influence K
the selection of the same counsel by joint defendants not pro-

ceeding in forma pauperis. He suggested that it should be

sufficient to make the waiver-on the record and in writing,

similar to a jury trial waiver. Mr. Bedell thought-it appropriate

to remind the lawyer of his duty to the court to disclose potential

conflicts. Judge Lumbard expressed concern that provisions for

waiver might provide an opportunity for an attorney to strong-arm

his clients into waiver. p
On motion of Judge Nielsen, it was voted to approve the Fa

revised draft of 44(c) prepared by Professor LaFave with instruc-

tions to revise the commentary to make appropriate reference to

the advisability of a proper reccrd of the court's determination

which will support a finding of an intelligent and knowing waiver.

Judge Lumbard directed that the revised draft and commentary be

circulated to the Committee before submitting to the bench and

bar.

-13-



Li
MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor David A. Schlueter, Reporter

RE: Proposed Amendments to Rule 11

ET DATE: September 7, 1997

For the past several years, the Committee has been examining possible
amendments to Rule 11. At the Committee's last meeting in April 1997, it decided
to not take any action on the so-called Hyde problem, i.e., the decision from the
Ninth Circuit, that guilty pleas and sentencing agreements should be treated as a

LA unit. 82 F.3d 319 (9th Cir. 1996). The Supreme Court reversed that court, leaving
intact the current rule,

LE The Committee, however, forwarded to the Standing Committee proposed
amendments to Rule 11(a), (c), and (e), which appear elsewhere in the agenda
book. At its June 1997 meeting, the Standing Committee approved for publication
those proposed amendments. Comments on those proposed changes are due by
February 15, 1998.

3L Additionally, Judge Jensen asked the Rule 11 Subcommittee to continue its
review of Rule 11 for any additional problems and suggested changes. Attached
are materials from the Subcommittee addressing the issue of what, if any, notice
should be given to a defendant of the likely, or proposed sentence.

fT For your convenience I am also attaching copies of the Supreme Court's
decisions in United States v. Hyde and United States v. Watts (an opinion

FT referenced in Professor Stith's memo and proposal).

!L
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August 1Z, 1997 T
Li

Hon. Eugene Davis 318-262-6685
Kate Stith 203432-114$
Henry A. Martin 615-736-5265
Roger A. Panley 202-514-4042 7'
David A. Schluer 210-436-3717

Dear Colleagues:

If our rcent Chicago weather is an indication Summer is about over and Fall is upon us.
So is our Octber meetin&

Very f y, rm not sure where we are a with our wo on Rule 11, and rm not sure H
what is cm the table. As I recall, a number of things we=e originally on our plate:

1. Th A guilar issu
2. Notice of waiver of appeal
3. isproblems
4. Hyde problems
5. Notice of guideline calulaion to defendants

befre hy plead uilty

I am not sure what has been decided although I fear that I may have managed to offend
everyone on the committee with my strongly held personal view that the team "klowing and
vohntary plea" is an oxymoron under the Sentecing Guideline

When we met last April, all of these matters were discussed, but I do not know that we
reached any conclusions. Also, by letter daed April 751997 (the day we were meeting), Judge 1
Conaboy communicated to Judge iensen the vws of the U.S. Sentencing commission about t.0
sane of our proposals. I enclose a copy of that letter herlewitL

L I
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Always resevn onto myself te right to be wrong, I believe the following is where we
ar at with these various proposals:

17 ~~~~1. 41111K ile Justice Department's view is that we promulgate a rule prohbi~ting the
practice. The Pedeal Defenders View is tat We proMnlgate a rIe witboflzing the practice. The

majority view is to leave it alone. I do not know if we adoptd my of tose views.
2. Waiver of~ppL I believe we recommended a rule chang requiring that defendant

be notified in open court of the terms of any provision in aplea agreement waiving 1t right to
appeal or collaterally attack the sntence without providing any specific guidance on the content
of te Court's advice.

3. Urh. Proposed amendments have been made to Rule 1 l(eX1XB) and (C) to reflect
te impact of the Senencing Guidelines on gulty pleas and to retkct the Harris problem.

Both subdivisions (eXlXB) and (eXlXC) would be amended to recognize tiat a plea
agreement may specifically address not only what amounts to an appropriate sentence, but also a
sentencing guideline, a sentencing fator, or a policy statement accompanying a sentecing
guideline or fiLctor. Under (eXlXR) such an agreement is a recommendation Under (eXl)(C it
is an agreemn between the parties.

The second change to (eXlXB) and (C) is intmdod to make it clea that the twoL provisions are not to be conthsed with regard to ihe delbdant's ability to withdraw a plea if the

court rejects the agrement

L[ 4. j3jy.4 We have decided to leave the matter to the US. Supreme Court

5. Noice of Sentencing Cau ations before Plea As I indicated before, there seems to
be two possible approaches:

(a) earlier disclosure of the information or

(b) inereased opportunity to withdraw the plea.

L17 As I indicated befbre, option () is not much of an option

Since we last met, a couple of other approaches are worthy of thought The suggestion in
Judge Conaboys letter that this matter could be handled by requiring that district court judges be
required to explain the concept of relevant conduct to a defendant befire accepting a guilty plea
certaily merits consideration although relevant conduct is only one of the problems. Maybe tis
is best addressed by improving our Bench Book as to Rule 11 admonishments.

Maybe the problem is already addressed by Role 32(e) whic allows a defendant toE, withdraw his plea before sentencing if the defindant shows any fWr adjus reason

Ea
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MJaybe tis is just my personal hangup and that there is no pwblemu but it seems to me
vety difficult to say that someone has made a voluntazy, knowim and itsgw waiver without
la n what, in actuality, he or she is ficing by way of punisbment Certainly fte thining in
M imn~a was that you coud not waive some right before the authorities told you what the right
Was.

I suppose ifyou tell the defedant what the maxmum penalty is, then he cannot be heard
to complain about any sentence that falls below tamaximum , That is certainly a recogmzed
legl theory but it somehow seem to fall hort of being fair.

Li
I woul ap iate your thoughts and suggestions. I truly want to complete our

subcommittee work in this a- and come to some conlousions. if that is possible.

eM. Marovich
nit~ne¢DStatestrictJue 3

mm
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UNITED STATES SENTENCING COMMISSION
ONE COLUMBUS CIRCLE, NE

SUITE 2-50, SOUTH LOBBY
WASHINGTON, DC 2M02-B(2

(2) 2734500
FAX (2082 2734529

EL ]April 7, 1997

Lup lHonorableD Lowell Jensen
United Stae Distric~t CourtLE Not=Disrct of Calfri
I:)~~akland. C~alifornia 94612

: ~~~Dicar Judge Jensew

Thankayou for affording the Sen ng Commishion an opporitY wcomment on
7 ~~~changes to Fed ILCrim.P. I 1 (ereafter Rule 113 proposed by the Crimiinal Rtules Advisory

aE Cotee.

FT: I would like to respond to the proposed changes in four pars: (1) the propose addition

of paragraph (6) to subsection (c) requiring that the defendant be informed of provisions in the
plea agreement waiving the rigt to appeal or to collaterally attack the sntence; (2) the proposed
addition to Rule (eXI)(B) and (C), providing that a sentencing rang;, gaideline, sentencing factor,alj or policy statement may be the sutject of the type of plea agreement referenced in those
respective provisions; (3) the addition to Rule 1 1(eXl)() specifying that the plea agreements
under that provision "shall be binding on the court if accepted by the court"; and (4) consideration
by the Committee of a suggestion withnegard to obtaining a knowing and vohuntuy plea.

(1) Notice of waiver of right to appeal O& collaterally attack the sentence

Recognizing the importance of the rights being waived, the Comuission Uly supports the
proposed amendment to require notice to the defendant of the waiver of the right to appeal or
collateraly attack the senten. While we reserve judgment for another day on the policy issues
of whether suh waivers are advisable, dlearly it is in everyone's interest that pleas be based upon
a defendant's understanding of any waiver of appellate and collateral attack rights.

a
aa
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Li
Honorable 1D. Lowell Jensen Page 2
Re: Rule 11 Amendments

.,

(2) Proposed addition to Rule 11 (eXl)(B) and (C) in light of guideline sentencing

We do not oppose the Comnittee's general desire to consider updating these rules given
guideline sentencing, but we have several thougts on the mater First a technical point: if it is

the intent of the proposed amendment that all guidie applatio elements and departures can r
be subject to agreement under these rules, further consideration might be given to how that intent
can be stated more clearly. For example, we suggest the Committee consider alternative language
along the fbllowing lines for both (B) and (C): t or sentencing range, or that a particular J:

provision ofthe sentncing guidelines or policy statemnts, or sentencing fActor is or is Mot
applicable to the case...". On a more substantive level, however, we believe policy
considerations suggest that while adding such language to Rule I l(e)(l)(B) may have some r
educative benefits with little downside, similar additions to Rule I 1(e)(1)(C), without More, may J
represent a more substantive change to current practice and may diminish the traditional judicial

role in reviewing plea agreements by encouraging rnqre "binding" agreements. We know of no
evidence that suggests that more binding agreemtns are needed. On the other hand, we can Ll

appreciate the need for parallelism between the two provisions.

Accordingly ifthe proposed language is added, we recommend that accompanying
Advisory Notes emphasize the taditioni judicial role in reviewing plea agreements and the
provisions in Policy Statement 6B1.2 (Standards for Acceptance of Plea Agreements) that dewil 5
the Commission's guidance on thexercise of that authority.

(3) Addition to Rule I (eX(IXC) specifg such agreements U'sh be binding on the court if
accepted by the COurt J

If as a result of the Harris decision or other reasons the Committee determines that some
change is needed to better distinguish (B) plea agreements frm (A) or (C) agreernert-% we
suggest consideration of an alternatv approach that focuses more on Rule 1l(eX4). That

subsection might be the better place to state explicAtly that pleas under Rule I l(eXI(A) or (C)
that are reected by the court require that the defendant be gen the ight to withdraw the guilty
plea- This would dovetail with the proposed changes to Rules I l(eXX1B) and (C) and ftbrier
clarify that a defendant who pleads guilty in an agreement pursuant to Rule 1 1(eXlXB) does not
have dt right to withdraw the plea, should the court fall to follow the recommendation. L
(4) A; suggestion with regard to obtaining a knowing and voluntary plea.

Finay, one ofour Commissioners has asked me to convey a proposal that district court
judges be requiredito explain the concept of relevant conduct to a defendant before acepting a
guilty plea. The concern is that defendants, even though represented by counsel, may not be F
aware of the broad scope of conduct fbr which they can be held accountable at sentencing.
Furthermore, because the plea hearing precedes the sentencing hearing, and beause plea
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LE

Honorable D. Lowell Jensen Page 3jRe: Rule 11 Amendments

agreements often do not delimit the specific acts on which the defendant's sentencing will beEr based, defindants may not understand the full consequences of their plea until it is too late to
change it One sugen is to explain the reach of relevant conduct to defendants at the plea
hearing to help ensure that their pleas are knowing and voluntary Whether such a recommended
solution is practical vitin the context of the Federal Rules of Criminal Procedure is, of course,
the prerogative of your Committee.

[ Thank you again for giving us the opportunity to comment on the amendments under
consideration. Please contact John Steer, the Commission's General Counsel, should you wish
further clarifation ofthe Commission's position,

LI Sincerely,

v ~~~P co@ ito
Chainma

LI
FN 1

L.

ErL I
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51 Yale Law School

51 KATE STITH

Phrfeorcf fasw

September 5,1997

Hon. GieorgeM. Marovich 312-408-514151 Hon. Eugene Davis 318-262-6685
Hon Bill Wilson 501-324-6869
Henry A. Maxtin 615-736-5265
Roger A. Pauky 202-514-4042

/David A. Schlueter 210-436-3717

Dear Colleagues:

I advised Dave that I would atWtmpt to shorten and otherwise edit my mcmordum of
August 28 before it was included in the book to all commite mebe- As I was doing so, I51 received the fax from MaryFrances and Rtoger. So as not to confuse things, I have responded
separaely to that mamorandum. Hence, attached are:

51 (1) a slightly reworked version of my memo of August 28 (I have deleted the long
discussion of Wats and otherwise atempted to wa~ke the explication clearer, bat those of
you who read the earlier memo need not read this one), and

(2) a response to the memorandum of Mary Fraes and Roger.

LE
rr Sincerely,

1'
0,

51 ~~attach. (8 pages)

PO. BOX lSas15, NEW IIAVEX, CONNZCTI;CUT 06521-8215 - TLEPCIONE '03 43Z-4835 - PACBsIMILE 203 43Z-114S

D COURIER ADDJRESS 127 WALL STREET, NEW HAVEN, COwNECTICU' c6s51
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AMEN1W'G RULE 11 TO REQUIRE NOTICE OF SENTENCING FACTORS

K~ate Stith

September 5, 1997

A. Introdctiol The Sentencing Guidelines have transfirmed the federal sentencing

prceeding from a discetionary proceedig into an adjudicatory proceedig, in which fact-

finding is central. Rale 32 has be sificanty amnded to refletthis tansfonmatio

However, Rule 11 was only slightly amnended in 1989. As presently wrien, the Rule fails to

ackcnowledge the adjuditory natre of s cing proceeding to follow.' The Rule also

curiously fails to acknowledge the mandatory nature of the Sentencing Guidclin&

In the pre-Guidelines era, it was both appropt and necessary to give the defendant K
notice only of the stautcwy restrictions on sentence-that is.. the statutory maxtniluf and any

statutoy minimum sentence. Further notice was neither appmpriate nor possible, since thereL

were no further limitations on ajudge's s ing discretion. In the Guidelines era, however, K
the judge's sentencig decision is hig restic If sentncing factors listed in the Giidelines

are proven, then the judge mswt take these into account in a pardtcular way in arriving at the

sentencing decision. Yet when the defiendat pleads guilty, there is no assur e that he has been

pmvided notice of fiactrs tat may dramatically affect the mandatory sentencing ge; 0

B. Can We Do Befter? The Notes of the Advisory Conuittee accompanying the 1989

Amendment to Rule 11 conclude that advising the defendant who pleads gity of the existence K
of the Guidelines, and of the judge's power in soni cases to depart from the Guidelines, is alt m

that is needed to put the defendant and his counel t on notice of the importance t guidelines L

may play in sentencing and of the possibility of a departure frm those guidelines.- The

LJ
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E
j Advisory Committee believed that further notie.-for instance, of 'which Gudelines will be

important or which grunds for departue mi prove to be signiflcantY-is imicable, if

not imipossible." These matters, the Advisory Committe explains, canmot be known "prior to

L 1the formuiation of a presentence report and resoluion of disputed facts" at tie sentencing

hearing.

The Advisory Committee's position that sentencing facts simply cannot be ascertained

prior to a plea of guilty is not entirely wnsonant with the Sentencing Commission's more recent

LEY (1994) "'encourage[menty' to prosecutors to infomn the deftidant prior to his ilt plea of

Guidefines factors "ten known" to the prosecutor? Of course, good criminal defense attomeys

+ fpresumiably aleady sought to learn of such factors. The Sentencing Commission's

B -encouragetmenty" to prosecutors was an attmpt to ensure hat no defendant would be unfairly

suprised due to neglect by either his defense counsel or the proscuor. Thus far, the Advisory

L ;Committee has not considered aending the Criminal Rules to reque what the Sentencing

Commission has been recommending since 1994.

C. Recommendation: A Notice of Sentencing Factors. To move matters along, I

L7 would propose adopting an amendment to Rule 11 requiring that at the time afinal plea is

entered, the government inform the dfndat of the sentencingftors ke government ends to

allege at sentencing.

L, This recomm ion rests upon an acknowledgment of certain fundamental feaes of

7, the new sentencing regime: the requiment that the judge impose a sentence on the basis of

non-statutory factors (again, a requirement new to the Guidelines regime), and the concomitant

Li requirement that probation officers independently ascertain the presence of such factors. This

7 2
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proposal seeks not to eliminate these reqireuts of current law, but to provide safeguards for L

their implementation. It would eliminate the possibility that either the government or an

inquisitorial third-party (the probation officer) Will make neow allegations after a defendant has

entared his plea of gilty that, if pwoved, requre additional punishmet

This Notice of Sentencing Factors woul save a fimction similar to that performed by 1;

ibrrnal indtment or information. except that the sentecmg notice would concern Guidelines

sentencing factors rather than statutory crimes. The goverment would be permitted to serve and

file a superseding Notice of Sentencing Factors at any time prior to entry of a defendant's plea of

guilty; ihis, likc the possibility of a superseding indictment orinthrmation, would facilitate the

plea process by allowing newly-discoveed or changed cirumstances to be taken into account.

D. Wbat If New Facts Come to Light? The question that arises is how to proceed if the

government (or the probaion offic) SUWbsqny 1l s of ne ft regarding the defendant or

his offenso-facts that would require a higher sentence under the Guidelines. Stating the

question another way, how would the requiremet of Notice be enforced? There are two possible

approaches, both of which would require some chmages in plea and sentencing practices in the

federal courts

1. Penniting Wilhdawal of Pla. One possibility is to permit fte defendant to 7
witdraw his plea of guilty it at the time of sentenacing the judge proposes to impose a

sentencing enhancement of which the defendant bad not received appropriate notice. Rule 32 (e)

already provides- and has provided since before the Sentencing Guidelines came into being- n

that thie court may permit withawal of a plea of guilty "if the defendant shows any fai ad just

reason." Ifthere were a requiremnt of a Notice of Sentencing Factors, then failure to provide

3

L,
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Notice might be considered a "fiir and just reason" to permit withdrawal of the plea However,

in the absence of any requirement of Notice (i.e., our present situation), no court has held, and no

court should hold, that fure to eceive notice of senencing fiators gives the defendant a nght

[7 to withdraw his plea of guilty.

Pernitting withdrawal of a plea of guilty is the procedure followed, of course, where

there has been a Rule 1 (eXlX:C) agreement and the judge proposes not to sentence in

[7 jaccordance with that agreement There are few such pleas in federal court. Both before and

after the Guidelins, both judges and prosecutors have been reluctant to purport to decide on an

appropriate sentence befbre a presentence report is even prepared Moreover, e is a troubling

lack of finality in Rule 11(eXIXC) pleas; in such cases, final acceptance of a plea of guilty has to

await preparaion ofthe presentee report and resolutionofdisputed facts Forthese reasons, I

would not be in favor of enforcing a requirment of Notice of Sentencing Factors by permitting

[7 the defendant to witidraw his plea wheneve the sentencingjudge proposes to take into account a

[r non-noticed factor.

2. Prmating Deparure on BasL of New Fur. The most die way to enforce a notice

LE requirement for all defendants (both those who plead guilty and those who are convicted after

trial) would be to provide that the defedant could not be sntenced on the basis of non-noticed

factors without his consent. This approach, too, would require some changes in plea and

[7s sentencing practices in the federaourts. In particular, the government would be afforded a

[7 strng incentive to omplete its investigation of a case (and to learn the fill extent of a

defendant's criinal record) before, rather an after, it enters into a plea ament-ean

[7L incmtive that seems anobjectionable on its fice.

[7 4

[7
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However, absolutely prohibiting consideration of sentencing factors ta the goverment L
has failed to mention im its notice mig well violate the stautry provision implementing the

Li
principle of Willams v. New York 337 U.S. 241 (1949). That statte, 18 US.C. § 3661,

provides that ther shall be "no limitation" on the infommatioD a judge may take into account at [
sen~tening.4 in 1997, in Unired Staes v. Wat, the Supreme Court explicitly invoked this statute r
in upholding Guidelines enancements on the basis of conduct (proven at the sentenmcing heoaing)

of which the defendant had previously been acquitted5

Quite apart fiom the issues addressed by the Supreme Court in United Sltes v. Wat, it C

L
does not seem advisable to adopt a rule categorically proMhbting sentencing judges from

considering relevant miatters hat bad not been in te Notice of Sentencing FactoTs provided to j

the defendant when he entered his plot A categical rule would unduly enhiance prosecutorial

influence on sentencing, at least for defendaits who do not insist upon triaL If non-nohiced

factors are entirely off-Ulmits to the sentencing judge, then a prosecutor who reaches an [
agreement with a defense attorney as to which factors siall be in the "Notice" would effectively [
be deciding the defendant's sentence. Without countervailing authwoity to reject bargained-for

exclusions fiom the Notice of Sentencing Factors, the sentencing judge would be powerless to Li

disagree with the judgment of the prosecutor. [
A better balance -between te constitutional value of notice to the defendant and the

constituional value of cheks and balanes in the criminal justice systen would be to limit only

the mandatory consideration of non-noticed sentencing factors; judges would still be permitted to [
consider al rnaters, even those not in the Notice of Sentencing Factors, in deciding whether to

depart from the Sentencing Guidelines. Under this approach, the defendant's Guidelines range

5 [
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Oi1

GI would be nim atorily enhaned only on the basis of factor about which he had received Notice,

7K but the judge would have discretion to depart from this range on the basis ofany information

from any source-even when tat source is the prosecution itself Ti approach would

empower the judge to reject bargained-for limited notice, would ensure that the judge may take

into account matters he leaned at trial or otherhearings in the case, and would ensure that no

one, icluding the govermnent and the probation officer, is precluded from bringing newly

discovered evidence to the attention of the judge at sentencing.

[ 1 1. Rule 11 still adv sos the dea that if hepleads guilty, '¶ ere will not be a flzer trial
of any kind_? But contested senteing proceedings unde the Guidelines are trial of a kind.

2. Under tlhe 989 Amendment to Rule I 1, dhe defendant is advised only -that the court is
required to considr any applicable senteng iuidelines but may depart from those guidelines
under some cicumstances" (ephasis added). Tids language is, at best, ambiuous about the7 mandatory natire of the Guidelines and the strict limitations on departure authority.

3. "The Commion encoures the prosecuting atorney prior to the entry of a plea of
guilty or nolo cootendre under Rule II of the Federal Rules of Criminal Procedure to disclose

to the defendant the fats and circmstances of the ofifnse and offender characteristics, then
known to the prosecting attomey, that are relevant to the application of the sentencing

guidelines. This recommendation, however, sIh not be construed to confer upon the defindant
any right not otherwise recognized in law." U.S.S.G. § 6BI .2 (Commentary).

4. The statute provides: "No limitation sh be placed the information concering the
barckp^oZ chater, and conduct of a person convicted of an offense which a court of the
United States may receive and consider for the purpose of imposing an appropriate sentence."

5. United Stiles v. Watts, 117 S.C. 633 (1997) (per cuniam).

6
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ADDENDUM To MEMORANDUM OP SEPTEMBER 5, 1997

Kate Stith
September 5, 1997

I have read with interest the letter from Roger and Mary Frances dated September 3,
1997. Their concerns, in order, are: S

1. Notice of sentencing factors is not required for fairness under the Guidelines because
it was not required for fainess in the pre-Guidelines erm

2. Such a requirement would turn all pleas into (e)()(C)-type pleas, at least from the
perspective of the govrment.

3. Pennitting judges to depart on the basis of non-noticed factors would increase

disparity becase some judges would be more likely to depart h3an others. L
4. Defendants should be sentenced on the basis of fcts as of the time of the sentencing

hearing, not on the basis of fts knw tno th govenment at a pnor time. 6Th
f -

5. It is defense counsel, not the govemment, which has an obligation to provide notice to

the defendant. V
6. A re ment of notice by the prosecutor woulddenigrate the role of the probation

officer and the judge and elevate the role of th prosecutor.

My responses are as follows: V
1. As the September 4 nmmo sought to explain, notice was neithr apprWriate nor

possible in the pmv-Gidelines era But this is a diffeen era. Setencrings are now V
adjudications.

2. A notice requirement would not turn all pleas into (e)(IXC) pleas. First, there is no 7
eason to believe that the parties would are on the content of such notice any more

frequently an hey now agree on sentencing factors. Second, the judge mig or might
not find the acts alleged i the notice. Third, even if he does, the judge could depart on
the basis of non-noticed fors (and eite the govermment or the probation offlcer could U
urge such departue).

1
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3. Judges now differ in their ipositon to (a) accept sentencing recomniendatons, (b)
accept (v)(iXC) pleas, (c) agee with the citherparty's perspective on relevat sentencing

fiators, (d) agree with the probation offices perspective, and (e) dept. The notice
proposal would somewhat alter the structure in whichjudicial variability mnay
occur-chaneling suh variability into the depafture decision-but I doubt that it would

increase total disparity.

4. We do not disagree about when setencing fict-findimg should occur-obviously at

the sentencinig What we disagree about is when sentencing allegations should be made

The tentative proposal is based on the premise that sentencing factors should be alleged

prior to the plea; the governmen's position is that they need not be alleged until after theI plea.

5. Yes, defense couLsel has an obligation to try to ascertain what sentencing factors will

be alleged. That he has such an obligation does not mean that the other participants

LE should play no role.2 We do not isagree about counsel's role. What we disagree about
is whether pre-plea notice is necessary to fairness. if it is, then it is not enough to know

that in some cases it will be provided without any such requirement.

6. The complaint that a notice requirement would unduly enhance the power of the

[p prosecutor does not ring true. The prosecutor already has the power to greatly affect

sentence by not alleging certain arguable facts, and, realistically speaing, there is little

lklihood of Ihe probaton of ficer "gomg behind his back1 to allege these facts. More

importantly, the prosecutor now also has the power to greatly affect sentence by alleging

i1 facts that the defendant had not expect or thought relevant at the time he entered his
plea The notice requirement would still permit the judge to learn of facts not noticed.

But, by making non-noticed factors a basis for discreionary rather than mandatory

L, sentencing, the prosecutor's strategy would no longer be as determinative as it now is.

LI

I A defendant should be sentencedon the bais of f&cts proved at the time of the
sentencing hearing, just as the trial verdict should be based on the facts proved at the time of
trial But fiudametal concepts of due process oeprate to limit which facts are relevant. A

defendant indicted for one cime cannot also be convicted at trial of a second crime, even if by

the time of trial there exists proof of that second crime. The allegations at the time of indictment

limit the power of the fact-finder at triaL

rT 2 tDefense counsel presumably also has an obligation to ascertain the precise crimes

[p t1h the grand jury has chargedi But we don't just leave it to coursel; we require the government
to provide sach notice. Similarly, defense couzsel has an obligation to make sure tat if his

client pleads guilty, the plea is voluntary. We make sure that defeense counsel bas done h-is job by

LEi having the judge make a voluntarinew determination at a Rule 11 hearing.

[p 2

l,
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ULJ

The truth is that a notice requirement coupled w discretonary deprure power would

enhance the procedural righs of a defendant and aclmowlvde as does the present syst e
judicial sentencing autonty as a check and blance on all other pariits It would not

enhance the power of the prosecutor beyond his current power.

Lu

LI

L J

F7
V

Li

Ll
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7« . U. S. Department of Justice

Crminad Dzvion

<3!
flI 4 Wahiagr4mD. C, 20530

September 3, 1997

The Honorable George M. Marovich
United States DistriLt CourtL 219 South Dearborn Sj reet
Chicago, Illinois 6Oj04

Dear Judge Marovich:'

We are in 4eceipt of your letter of August 12, 1997, and
generally agree wit4l your suumaxy of the status of the various

H sentencing issues adiressed by our Subcommittee. We also wish to
LI Comment on Professozq Stith's letter and memorandum of August 28,

1997, which tentativily proposes a system in which the onus would
be on the prosecutozs to submit, at the time a plea is entered, a
binding "Notice of 2Sentencing Factors" on which the government:
intends to rely. Ifq new aggravating sentencing factors came to
light after a plea 'as entered, the court would have discretion
whether or not to t~ke those factors into account through upward
departure.

The Departp6ent cannot subsoribe to such a system. The
proposal is based cgn the faulty premise that fairness somehow7L. dictates that a defejkdant who wishes to plead guilty is entitled to
know, at least presumptively, what guideline range will be
applicable if the coirt accepts the plea. But notice of the likely
penalty, beyond that.: afforded by the indictment and the maximum
sentence authorized 2y the statutes alleged to have been violated,
has never been deemeid an element of the guilty plea process either
before or after the advent of the guidelines. If the parties wish
tc incorporate certainty as to the sentence into a plea agreement,
they may enter int-,; an agreement under Rule 13.1 (e) (1} (C) . Otr
Committee is also cqwnsidering, as you know, amending that Rlule to
permit,. in effect; mini-l:1(e) (1) (C) agreements with respect to the1 applicability Or non. applicability of particular sentencing factors
or ranges. The system proposed by Professor Stith, towever, would
effectively transfom., from the government 's standpoint, all plea
agreements into (P) (i) (C) -type agreements under which the
government would be pound by the sentencing facts contained in the
pre-plea Notice. 7

Moreover,: Prof:essor Stith' s proposal is fundamentally at
odds with the Sentelcing Refcrn Act of 1984, the core purpose of
which was and is to 3qeduce unwarranted sentencing disparity. Under
Professor Stith's pr;posed system, such disparity would inevitably

ILL
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be increased because, in those circumstances when later-discovered K
factors were present! some judges would choose to take them into
account while othersswould not. p

In addition, we strongly disagree that what the
* goverrxment believes the facts to be at a particular point in time
prior to sentencing i;hould have a presumptively binding effect on
the appropriate sentwence. Defendants should be sentenced under the
guidelines based on hat the court determines the defendant did and
what criminal historl he or she has, and the sentence should not
depend on when the government learned of those facts. So far as
adequate notice ist concerned, defendants have counsel whose Li
responsibility it ip' (unlike the prosecutor's) to advise their
client of the potential sentencing range as well as of any possible F'
bases for departure. L'

Finally, An addition to heaping on the prosecutor a
responsibility vie a vis defemse counsel which we believe is r
misplaced, the propo al would denigrate the role of the probation
officer and.the cour' Vis a vis the prosecutor in determining the
facts on whichy senterxce must be imposed. Often, the prosecutor and
tbw probation l offic r (and/or the court) will have a legitimate
disagreemxent over wl.ether a particular guideline enhancement or
fact is present, o; to what degree. Under Professor Stithr s
proposalL as we under.tax4 it, the court would not be able to reject
the prosecutor's asslrted facts if it believed the true facts would _

result in a higher Eentence, except by rejecting the plea itself
and possibly Iprecipirating a trial. Fairness does not countenance,
much less demand, ' Esuch a result, which would elevate the
prosecutor'i; s role .n the sentencing process beyond anything 1
contemplated lby thel entencing Reform Actc

[We look fotpward to seeLg, you in PMonterey and discussing
these issues [u*rtherl.

gincerely,

10~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~e Rarkenr F

Roger A. Pauley /

Li



UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS

600 W. CAPITOL, ROOM 149

LITTLE ROCK. ARKANSAS 72201

BILL WILSON (501) 324-6863
JUDGE FAX (501) 324-6869

August 19, 1997

The Honorable George Marovich
U. S. District Court
219 South Dearborn Street
Chicago, II 60604

Dear George:

I have read, with great interest, your letterand Judge Conaboy's letter.

Your certainly have not offended the liaison to the Criminal Rules Committee
with your opinion that the term "knowing and voluntary plea" is an oxymoron
under the Sentencing Guidelines. I am coming more and more to that point of
view myself.

I have tried Judge David Dowd approach. He covers the guideline probabilities
pretty thoroughly in taking the plea; but, even in going this route, I am sorely
afraid that my explanations may cloud rather than clear the defendant's
understanding.

As you point out increasing the opportunity to withdraw a plea is not much of
an option, but I have become more liberal in allowing withdrawals. At the
sentencing hearing, after determining the guideline range, I ask the defendant,
as well as her lawyer, whether she understands what I have just done in
determining her guidelines. I then ask if, understanding this, she wants to ask
me to allow her to withdraw her plea of guilty. If the answer is "yes" (I've only
had two), I call a short recess and ask the lawyer and the defendant to confer.
Then I ask for the reasons. I have denied the request on both occasions
because the reasons were clearly inadequate. One was, "I want to withdraw
my plea because I don't want to go to prison." Understandable, but a little
short on specificity.



Judge Marovich
August 19, 1997 dPage Two L

Let me state the obvious, which has been stated by many of us many times l
before: it is terribly difficult for the judge to explain to the defendant what he
is facing if the plea of guilty is accepted - because the guidelines are complex
and there are so many factors which may substantially affect the guideline
range. These factors often cannot be known, or analyzed correctly, until a full
blown presentence report is done (and perhaps an evidentiary hearing on top
of that).

Perhaps we could let defendants who anticipate pleading guilty work as
paralegals for the probation office for a month or so. This way at least they will
know more about the guidelines than the judge. * K

I look forward to seeing you in October.

Cordially,

Wm. R. Wilson, Jr.

cc: Chair of the Criminal Rules Committee
Other Members of Committee L

* Just kidding, just kidding!

3Li
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ports" in any sense of the words.2 Even States Court of Appealsifor the Ninth Cir- agre.

when coupled with the tax exemption for cuit, ,92 F.3d 779, reversedoand remanded. torm
certain Maine charities (which is, in truth, no Government filed petition for writ of certio- Disti
different than a subsidy paid out of the rari. After granting petition, the.Supreme decis

State's general revenues), Maine's. property Court, Chief-Justice Rehnquist,-held. that meni
. + tax would not seem to be a "Duty or Impost defendant could not withdraw his plea kunless repo:

on Imports or Exports" within the meaning he showed "fair and just reason". for doing decis

of the Import-Export Clause. Thus, were so. ., soug

F- | t , we to overrule Woodruff and apply the Im- had 3
port-Export Clause to this case, I would in ' '- ', , -d- with(
all likelihood sustain this tax under that ' requi
Clause as well. 1. Criminal Law es274(3 .l ' dure

V . , Where defendant sought to -withdraw his qUesl
age(

f-E -BR' guilty plea ,af~ter district court had accepted rege

ST . plea but belore district court-had acceptedFL ' - ' plea agreement,, defendant could not with- 'plea
draw plea unless he showed. !'fair, andjust 'wtht
reason" for doin~g so. ,Fed,.RulesCr.Proc.
Rules ll(e)(4), 32(e), 18 U.S.CA-. , agr&

UNITED STATES, Petitioner, 2. Criminal Law e273(4.1), 273.1(2) ' i
' .. - - ' -: : ' Guilty pleas canr be ac.cepted whileplea here,

agreements are deferred, and acceptance of unles
,Robert E. HYDE.. the two can-be separated in time. Fed.Rules und
., .: , -No. 96-667. .: . :: - SCr.,,roc.Rule 11, 18U.US.C.A . Ru'e

-- , 7; Z -U" accep
: - : 4Argued April 15,- 1997. , 3. Crimi ia a 274(l3.1) '" ''upp

Decided May 27, 1997. , If disticti rti:rejes plea 'agie'eient - That.

-- , after '& accpti g 'defandaftnes', defeitant - accep
r T, the , , , , n j<@S ;w

- Defendant who' had .pleaded, guilty t (anf u then withdiaW 'hs or -rlea rn' ''dtLK several federal fraud'counts moved-to 1 with- reason and does not havdoiri ompg 'vth rated

draw his plea after it had been accepted, but ,q,,em nt p ,ofpo,pdmgfar ,andi .just.<rea- -qpI
'efore' 'acc'pta~Iice of plea' agreemient. " The s,,ont for, fi,,dr~awaL , dJ ea CJC. ,T agrPte

<UnZziited States 'Distris' sCourt for the' North- .,,ules11,,(4),3,fRules1(e)4)SA . far, j augree

ern -Disict' of Caiorna Satudr'iBrown Rr o n - ;

Aiistrong, J., d'enied motion,-accepted pela " r--' . , _ l
',jgrerrentand entered udgmen& against de- ' .guiwty to seveal 'f

'Yfendant'-` Defendant appealed;' ThiTh Uited Ifederl fraud cot ~plu5iit" t apiea
-- , -i-d'' i

22. . Even were I to agree with the majority that a 1'803 100 ILEd.2d302 (1988); Marylandbv.Lzd-
particular property tax may be a property tax in sIanf 451 U.S.75,756, 101 S.Ct: 2114; 2134, "fairFL '~name only,'.see ante, at 1597-1598, and even 68 Ld.2d 76-(l98i; Licen'sCases, 51How.
were I to assume 'that travel acromss state lines to tll504,l$6 12 ssi2O' 14tr:e. Dsi'W.'to t
.consumeservices in another State renders those M "Ipatft Treasy89 .U.S .8O3.,21,
traveling consumers "imports," it is difficult to 109 0 Ctj l5OO¢ 1511, 103 L.Ed.2d 891 (1989) by an
characterize the tax at issue here as a duty on 1 (S ,-v , inissentin ) (argung, ian analogous to sar(IT - imports. It is, rather, as the majority-recognizes, cot, tbat "the-.fact at;.State may, elect to - that

-a "generally applicable state property tax."ion, toa,small .
Ante, at 1594. Mainels grant of an exemption percenge of itsesidents does not make.thetax accep
from the tax to some scharitable organizations c disc tory").> , ;,, , grantAFTm -,that- dispense- their charity primarily to Maine *iThe sypa bus constitutesnonpartbf the opinion of withd-
*-residents makes the tax something less than-uni- Jthe Courtbut has beenprepared by the Reporter hold&

*versal,. but it does not' make the tax, even in 'bf Decisioni 'fr ,hlconveme9e of the reader.
practical .effect, one that is levied exclusively, or See Unred St'atesl, Deot Tmber & Lumber Co.,
even primarily, on imports. See, eg., New Ener- 200 U S 3Z1,--337 '26 t 282, 287, 50-.kEd. debas,

, gy Co. of Ind. v. Limbaoch, 486 U.S. 269,- 108-S.Ct. 49. - -. --. defen

IL
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'or the. Ninth Cir- agreement in which the Government agreed -plea by allowing him 'to:'withdraw, his plea
,d andi remanded. to move for dismissal of other charges. The simply .on a lark. In .addition,.the holding
for.writ of certio- District Court accepted the plea but deferred would allow little, if any, timerfor the: "fair
tion,-thecSupreme , ,, ' -decisionlon whether to accept the plea agree- and just reason".standard to apply, for a
mquist; -held that . ,ment, 'pending completion of the presentence -court's decision to accept a plea agreement is
-aw his plea unless report. Before sentencing and the court's often made at the sentencing hearing. Re-
reason" for doing decision- on the plea agreement,,,respondent spondents. argume1Lts- that ,the ;"fair and ' L

' sought to withdraw his plea. Fi ,ing that he just re, asostandard-,was ,not meant to ap-
, .,, *. > - had not provided a Yfair and just'reason" for -ply to guilty pleas. conditioned on acceptance

withdrawing ,the plea before sentencing, as, of.the plea agreement,-and that the Advisory
. -, .; ........ ., 'required b~y ,Federal' Rule of Criminal Proce- ¢QommitteeNqotes -o Rule.32(b)(3;) support

1.) , -dure 32(e), the court denied ±epondent's re- the Court of Appeals' holding-are rejected.

Yht to 'withdrawh 'quest. The 'court then' aciepted the .'plea 'p, 632-166: -'to withdraw hgreeententered judgmnen~t, antd'senitence~d
ourt had accepted e92 Cd 7 79,-reversed.'
ourt 'had accepted rsodn.TeCutoApalrvre,ourt, -had' holding that if a court defers accepaneebf a ^ d the
it could, no~t with- ' zplea 'or of a plea agreementia defendantjknay op aunaninous Court.,
ved,! i~fair,,and, just , wi wthdraw his plea or any'or no reason, until ,

'ed.Rules ,,Cr.Proe. tXhe 'c'ourt "accepts; both the~ plea .and' the ,, ' . ' ' ' ' 'I''.
S.C.A. , ,; ' , ' ' ' agre'ement4' " -'" ' ' .Jamnes A .. Feldma~n,for petitionaer.'A 'l

.1), 27,3.1(2) ' , b ! '- Hekk~d. ,j Inlk the circumstance presented '.'Jonathan TD. -Sogli ,' appointed ' by this
ecepted while plea here, a deIendait Imaiynotwtawhsplea Cout, Oaldand, CAsjfor respondent'n
and Acczept~nce of 'unes hesW.a"aind s ~reason" -F

n time. .Fed:Rues . u..d...Rue.32(e...Nohing.... . f For US. SupremefCrurt-bnefs, see: -
Rule 11, which sets out the=pr~re ' , .1997 WL 86307W(Bt.rief'

- acceptingauilypeadplaarmnt

*ta -lea''agreenient That-Qtext 'h~ t' 'at gui ls can 'be 1997 WI; 174f21(Rep b,-e,)

ts ple£., ei t - accepted whlenr M i leple g reens are defered
.d4the acceptanc . the2t 9 c be e 0ChifJUSc E QIT delivered the

l~~~~~~~~~~~~~~otion q W tmei h- a Q

'f'~~~~~~~~le-,"JIo -ofh -_

just ~rea- ' -~'bo~iiiiv~a ~vith6~ut jt~n~ pheaA~ jiqedjnf tat--m t, A tukco
3niu~l~s1 ,f Ceailder. 11! I ! Stnn~hwliiitis~ll@E~lN~l~gl~lilS~me glkq@Al~scq cated. his~zdesir~e toprereq- e r -lea' negottios

.Xt15 1;,587. S~~~~~ti.Ed. gL * L| ffie^ u~~~~~Rif e- plgtatosC

n,,.i~t toa)e tWiw~he la~ Rue IIe)n)t pI~ ~,pae eementthe
-' 4 ~~~~~ ~~ ~ Di~~~ct ~~~~oui~-,t ac,'epQteii 4i10-1dt dferred

;18); IMa~vandv.,Loa-~~~s 'eiioinwehrt ie~ ~ laare
101 1S.Ct. 2114;_ 2134, ~is

~~iimg, as an anajogous ~~~~~~~~~~ ~~'FT . ~~~~pie iiiless'lie' .vs~~~~~~~~~a~~fiir and jusfr~~~mg wason,"
.xemp~~1oX~~, to a san~~~ti~n, ~~ ~ Riil~~p e..- eM$ j ieh&'m

State inayeleict [ ~~~~~~~ ~ -~~-A'-f~edera rnd'-itjbqry'indicthd fesodetw

d~ h pno fF~wr rid n oigthermfrau-reate crimes.

pared the Repore p ~ ~ ti~mha 1adtu On the nmoz'ig' of~his~ ltril respondent indi-
menc~ f the eader ~F ~ ~ iCK~ meaiua~ ~ Gvernmnt. Thse-tn
Tunber Lwnbero., C1 ~I' ~ a~ 1 ~iiic ~ ~Cdei1~ negtiation

F F ~ ~ ~ ia~es ~~ ~~F ~~ ¶~C~~I w thegtaon
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7 ~~~~~~ent agreed to -plead guilty to -four -of> the -accepted, the~ plea agreement, entered judg- ing' in 'the text

counts. - In exchange, the Government ment against respondent on the first four conclusions.: 'In f.

agreed'to -nove to dismiss the, remaining four counts, dismissed the indictment's remaining opposite-is true::, g

,counts, and not to bring, further' -charges. four counts on the Government's motion, and while plea agreesr

K ~~~~~against-respondent for other allegedly fraud- sentenced respondent to a prison term of 2Yz acceptance of the

LL, ulent conduct., -7 years. time.

-'That- atetzioon; the liarties appeared'a-gain Thdourt of Appeals for the Nin'th Circulit The prerequisi

[". ~~~~before te'ititCutai-umte h eesd hlig, that, respondent had an plea-are~ set ouqtin
plea~'agreenmezt ~to'fthd court, along with. re- abouergtto withdraw his gitpla11. Secto c

-- sonefi!V'apliaton-for -permission -to en- -before the'Districti-Court accepted the plaplea of guilty-,.

te-[ idly~ ',Aftei, placing,'re'pon- Agreement. 92 F.3d 779, 781 (1906). iedeq4tpe,=
det d6r-oathhth4 'co'ut-iquestioned him cor raonad -as follows:' First b, 3-- form' th e, dieflE6d

extensively to ensure that his pTekwas"k1wi- 'districti c't"-has accepted'~ a" 'dfenO ts4te e~nafn
mng and voluntary i~a:e udsod gily'l h defendantihas 'an absolute sequeh*,q f plea

-' the conseq~ience~of 'pleaing .guilty, ioclud- riht4owthdraw that plea.', -Id at '780teg6r hot~

1: ~~~~~ing the `Po'ssibittj'bfa P I Pf`kcJiting.-U~ni'te-d -Stoes v Washm~An 66' F.Sd starid -the maiii
30 years. The asedrespof~di wht 210 2213 (c.A.9 195) eod he ma bac -pe

he had done, and,-respondent admitted com- g~type dhelaareeftr"'in An~dthe; mprt~a~i
~~ mitting the crimes set-o~~ut in the four counts. exriatybon "schthth waiving, ncludin

court then - set court'sal boun up tgeter, such(3,(4).tSe
The asked~~~~~tlie Gov~~~i'nment ~~~~ of ~the decision whether-t to

out hat'itwas~preare to'proe,~andthe ccetthe lea agrem ent 'lso constitutes anshlntacepa

Governmnkdid s. Thecort aske: respon- iuqat jdfei4of its 'decisioni whetheiriio first, by addressin
dent whether he was pleading gulybecause acetj ~ ~in -~open ~court, de

he wasinfactguiltyof~the~rinie set ot iiiplicitly states, that',it is accepting the guiltyrvlnay" h
the, four counts.,.- -Respoident 'said that he hd(ttngUtdStesvCro-woecisae

was. Finally, the courtt-asked' respondent - 65I 55, 56(CA919).sekof steps a.

how hepleade to eac con, an4.- resPon- Combining thesetwo propositions, the 'Court'Tefracptn
dent stated "gtujlty." II I- ofApe I hltat[ifthe 'court defers without which it."

ch ~tjt Courkqncluded-that respon- acceptance of the plea'or[ of the plea agree- thatlonce thaed cor

dent wa pleadig guily knowmgly,~volun- menta the defendant miay' withdraw his ,plea ou nit sre

tarily, and intrelligently, and that there was a for 'any ireason' or for, no raoutil the

factual'basis for the 'plea. The court there~- tiime that the courtl does ac~ceptb~oth` the plea gitpe.-h

fl ~~~~~fore statedithat it-was: accepting' re's polndent's and-the agreei. d. t71''read an additional

I~~~j -~~~ guilty Plea." it also state'd that it jwas defer- I' ia districtcors
ring ecisin on whethr to cceptthe pea Th Courts of Appeals for the Fut n t

agrehinnt, peding cmpletin of te pre- Seventh' Circut have rea'ched h poiemn.Btta ~
and ' "~~~' 1 IT~ F.d 1 10Mrntd

thb~enitric Cor's d eciio ao Pwether (C.. 796) WeI granBut thatiorar
to the~~9 g- copea arnenti, , epnnt oveh & Irn issie1 U.S : 17StSetoewi

conclusion o- ' ls cntadct t

sHtniociile r edof' -- thth ha plede gul` verse.' ,th is-etoil

ol I i dmsins~oth it~itC~r adi 2 To udstand wh wehldta Rulmet agrees to dtca

hearng mpje 1dWt ceonruedta e4there w~asn 1 theW prncpa prvso inteFdrlo ohr'hre

to 'Acept-~ respond ren#~t~ hadnotprovidedn ujc fgit la n la gemns hudnteletu
duress, and hat "' plea~itbautconfle

fl coi~~~~~~urtpq therfor ]rsdkato l ty'epnetareet n eerlo h pllaaagee-s2 contrder cthe tSh

w oithdrawhisgilt- la hea ert thent -e~ wihdfrarftesulype.'oh-Cut'sr~i

LB~~~~~~~~ge hth ,v
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~~d judg- ing in the text of 'Rule ~~ Cite as 117 S.Ct. 1630 (1997)

~d jug- in- -in'thetext f 'Rue 11supports, these recommnend (or not oppose the -defendant~s
rst four conclusions. . In fa4t, the text' shows that the request for) a particular sentence; and in
'maining opposite is true: -guilty. pleas 'can be accepted type 0, it agrees that the defendant should
ion, and, wihile plea aireements- are deferredI; and the receive6 a specific sentence., As to type A and
mn of,23k acceptance of the two' caxi--be', separated in type C agreements, the Rule states that 'the

time. ~~~~~~~~court may'accept or reject the agreement.o
-f irc'uit Thrreuste , ~aCceptinga ult may defer its-decision as to the acceptace-or,

had an ~~~~~plepa-are set-oQut in sections .(c) and,(d) of Rule rejection until there has been-an oprtunit
aty pla 11. Section Cc) says: ~j"Before -,acceptinga to fconsider the- -peentence'.repot" 2 Rlplea of guil...,~ thpourt'ms drs h 1e() The: plea:agreement' nthscae ith~~~~rlea - ~defendajit persoal nopnCI 4 anin- type A`areetteQvruetare

e o~re a fom othen. eer dn ta fo-nvet dismiss four ou*did-notiagree,of,'4fid~.etenfiffi6hatdIpI Iicuaetncan i~~eri~~~f~~hi~~~s ,; ri -' -e
the cou 'aior-t ~1e; ~t lap'op'a -spciicsetene wathe

Asoltie mayu efae-so"piby; pedifig guilt~y, Rue2Ie~) ~rjc hgree met

96the A lc() 4) etodd ~as>"h *,"e 4 t1 &"e''t iofild ubbcOi~~~i~~es an s~~~ijl pt accep a_ I . io 4 o "le Ta-~ ace YLAd es:aeth~~~tb fii~~~t,~by addessin ,& rpedat eronll ,r tcodex in FItPth coagredrlerxntning tha
ej- hal

ct file.T~opei~ h eet~h~aarenn

- that the hitg oncet ac 1stteps it tilI I NIIori ll;, ,[I'
until ~~ in~~y, in its discr~~tion,1 ~~ept~~a ~efiida~~t'sathe tionIemTthe _%- gult' le. heboltjof Apgild J lI K I

leurt tn ote ~ CS~~r5r

State-_. thIist, 'I. II I[ . -F F F P FF TFb~
t102, 1106 r~~~ainteY.d.e¶glcl 1[ I ef fdiepigaJ l[[~E
X4992); lysugg~~i Ippoe "Adda [r k~itF nton K[

sri to re- Se~~~~iictor~ ' ~trd -i t t i'FI~ 1¶e [Ie ,FF HF

no'& re- ing.~tw Thaton section 9iids tle heire"t

spea t[kyityp_.ea-n1ofo o paone esii ethat Rule nieht agrees~~I P 4jaimeu ns, FgiF '

I b{I~et'oore 
terly efaa

Fhederal of cdlFI4f ,u [~
gwith- the 1.wihou iSef~ FYl~' nu~ oa~p ~Id[ 11tP~F~eiel

unti theilea F

)ur Nth-I

p j SitCuteI rqi~2t erit ~bu';ta,,'Z~~~~~~~~~~~~~~~~~ 'V. 11 J~~~~~~~~~~~~~~~d
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fl~~~~~ ~Thus, for~the Court of Appeals, the rejection Proc. 32, 18 U.S.C.App., p. 794 (quoting If the!Court-of.Ap

of the plea agreement has no significance: United States v. Barker, 514 F2d 208, 221 rect, it would also I

before rejection, the defendant is free to (C.A-D.C.1975) (quoting.Brady -v. United purpose Rule 32(e) w

withdraw his plea;, after rejection, the same States;~ 397 U.S. 742, 748, 90 S.Ct. 1463,ta uehspo

is true&", But the -text -of. Rule. 11(e)(4) gives 1468, 25 L.Ed.2d 747 (1970))). withdmaw_-ac-pleako!-

slid ~~the rejection of~ the-agreement a great deal of We think the Court of Appeals' holding sentence -is imposed.

significanice... Only. "then", is -the defendant would degr-ade'the otherwise serious act of the plea- to be withl
granted<-".the. opportunity". to Withdraw his plaiggit nosmtig akin to a move shows any faiK andji

The~ ~ecesaxy~mlic~ton ofthis pro- in a game of chess . Court ~of.Appeals' ho

visiondis,.that.-ifithe courthaa neither rejected --TebssfrteCuto pel'dc-reason" stazidArdw
tora~ccap1ted~the ag einent,-t-he-~dfefndant is s

Aot~granted 'the-opportunity to then wilth- "If wd tsjo ' _-~mn I~ c.&: Iv~ t~ii~
dra~;iis-p~e;... he ow o Ape~l'hod- Perez that "[tihe plea agreement and the acpe iAti~~i

ing ~en~adic~dhiS impliationand- hus [gilty]plea are inextricably bound" up, to-
gether." 65 F.3d, at- 1556 (internal quotati6n gemnhwl

~trip si~se~ti~i(~(4> f-anymeanng. arks omiltted). IThis statmnnseecighaigs
L] ~~~~~ -r:Not re1V lthe~CobutiofrAppeals' holding ~ntnc~yicrc h ~"~~ 611)at 1i

by th ver lsiguage -of, the adtepe giel r ulypecontradicted -bybohundey upt tji-
Rules, galo, debases~the judicial proceeding gte"i hjnetaarjcino h
at wPhiffh a dedant paIs anch ourtdcso whethed.ru to

dccepts, Aftrtepefedan areemeint ,sii~iultaneously frees the defen- cut e e.Rl
sworn in7oecutta eatal6 atfrmhscmimn o;la uly ment will oft&1Y6 r

commt- Se Rule 11(e)(4). And since the guilty' plea ta h eedn s
ted the ciimes, after he has statled that he is tshbttontsie oethenleaagrement th

L. ~~ pleading ~~~uilty because he is guiy, after the litthie`41.6nyftfime
corha 1ondafcua1aisfrth la plea is obviously-iiot Wholly independent ofresnstdad~o

and after the court has explicitly announced th gemn..see no indicatiou aiatt
;~~~, ~tha~t t aiccepts the plea, the Court of Appeals But'the Rules nowhere state that the Rule,32:(e) can be :vij~U ~ ~~~~~would allow the defendant to withdraw his guilty plea and~ the plea agreement must be and the Court of A

guilty plea simply oalrk ThAdiry treated identically. Instead.,they explicitly one.

'~~~ ~Committee, in adding the "fair and just rea- envision a'situation in which the defendant Rkespondeni dekehd
~~~ ~~son" standard to' Rule 32(e) -iii 1983, ex- per-formis his side of -the bargain (the guilty standing of. Rule~ 32

plained wh~~ fl~ cannot be so: plea) befo~~e -th~ Government is required to "'j.a s esn

"iethe ret care with which pleas are perfoirn its' sid (her, th dii odsnapply. onily- to "ulya
taken under [the] revised Rule '11, there is forcut) ftecutacpts te agree- opposed. to "conItion

no reason t view-pleas so taken as merely ment, and '1thus 'the Government's -promised ile legas tat aea

''tentative,' subject to withdrawal before Peromne hntecot ~ae g~-drawn unider Rule 11l

sentebnce whenever the governnient cantment is complet andthe defi~nIaflt gqtsthe ment i eetd
establish prejudice. 'Were withdrawal a'u- beneflitof his bargain. But- if the court re- "f ai utrao
tomAtic in every case where the defendant jects thFie Go ernmens promise pefr fr Omn dic~t~m i u p

decided to, alter his tactics, and present his meane te the agemn s eriaehn eval v. United gtate
theoy ofthe1~as tothe ury theguity e d sct: 582, 583, 71,I '~flN the dathoy~of'heRas t fenidant has ther httobl ouofii

ple wudbcmameegsueate- prom Iisca pefomance (the gu ILt 4 la) 1,I~ Advisory Commil~ae
porary and menigls fomait fevers- asabn incotractual duty'lmy e xtn UrS.C.App., p. 794, '',n
ible at th dfepat' whibi. In faci,~ how- gih b't oncdec lodtnnof'a kuilty plea as a

ev nb-~~~~~~sueh~~~rifle, 1but a&. Priloact , see 2'74 U.Sa,'at
ever, a guilt ino such riflade, bte a subAsequent.

pla isb alma

No on gill ~ . confesso;iisiel

3. Respondent akgties thtit is unfair bnd if resodn eecorrect in arguing that the
the- defnat to, h termns of the ~agree e is Ibfre the~ Governmentl isRieatulypoi

I,' en S oui H borl apotwedo not decide), the fact re- states;[ 517 U.S.
theefr arustaa oiym mi~a u akhre is not to act as policy- 1466, r134 LEd.2d 6

te rtto f Rls~a~rst1siscadcdn o omake the Rules as fair mayIot.'

diffeentil tieatm tlI~oulc ~e ~e~te. 1 Een a ~,o~ible butrathr todeterine hatehe pco rcet ipeceivd un
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luoting If theiCourt of-Appashlig eecar-, required; the court has nothing -to do -but
Unit221 rect, it would also4 be diffcult-to see what give judgment and sentence"). He then ar- J4463, ~~~purpose Rule 32(e) would 'serve.- Since 1983, gues that since ~the, Rule,32(e) standard. wasthat Rule has prvdd "If a m~l touevtu-w1Krhvte uu

winthdra ,a' plea,;of guilty,. is made before 'have incorporated the Kercheval view that aholding sentence is, imposed, the court may permit 1guilty plea is a final,, unconditional acet.acit of the plea to be withdrawn if the defendant ThsI ic i ulyplawscniindoa moesosayfi~adjs esn"-Ud~ete District CourLaccepting~the plea' agree-
-~~~~~ 'Court ,of.Appas holding, the, "fair and Just ment, the Rule simnplyd e it'pl

b~vent~iiet~~'j' geeinerA' i We reject this, sonmewhat ,XrtuliOl rU-
d th ~~ 4menta. When te "fair and ,just reason" 7an11 ISW, - the *deisin hethe~r -t ~ic ej th' idard was added in 1983, the Rules Ialreay 119149fl agreement will~~~-ftexn be deferred~until-the pjrovided ~that thQ, dsrct icourt couddeecagreetw remeoc ietthtitcul he 'eIt h dgr 4-sentencing haringsee ~Wel ICe)X2);X'S$G 4,eiino whteio cc eplea -ity7 Olea

repo z~~~tub~itto tDthe ~par-' 1 mep and that-Ahe' defendan woudKhb! b

_9 d.ft , ̀  1 Jcourt, seet FedRl Grmr'2b() lBpesmd ~ rstant to pe geiet
'~decision whethe toacp h la agree-:veetu d ube V"hs 6 t~j[

i e tiw ill oftin' 7bb lm ~de- atlIthe'l sam ~ it~~ o dtineh e u n et n i h r e n w
eat, ph~~~ 4 1 littl,4ay Y7m7 n w~l h "ara~ just I accmpanying i t~pe oa i~~'~ident of reasofi ittanf]ad' ud atuly, apply. ,'Wetinbwen'dLodia KI

i [rr ~ee noohied Ictioni he-Aules tol sugs """ t di -`.'99 ~all1 cepted Iut~hat the r Rule 32(e)! ca I eiceatdintIsll~nr sa, h VI ~ili omust be and the Co i~~pAldid~ not, Aon o~H~ 4r' ~EK~
explicitly on.'e[ mtose towthrwe

afendaut Respondent ~'tne-~f
1 ~~ibi ain 1 & 1 II petl t hatn ltho i 5iie guilty tading of 'Ru l~eby~gfi th ti, t ~ lu ran Coges , huired -to air and just re'~i' standard 4 w n1 i ,z~ ~2edismiss ~ ply only to '~lycetd gAtlyplaa 4-eagree- ppedt"cttinlyac~e~ei plesZItw~i ". ' ''lr3romlised :-' ipesta ~~cetdbut!'ari4 r hmeedI agree- ]rw ieiRl ()i eagi- R e~5 etsol te sbstantial a ilu[(lit..' thelgets the fAn sr -~ I Ir oftb~~p'es,2ouit re- "fafr nd jus i. 

... ..

ated. and b v~ nit, a~ 7 ~ dI 2 ~i[~lrrsn~c r~i~)ut of his - SC.52 3144j'L~ 09~( 4~j i '~~h ~di ~dte~im
lea),l just'AvsrOoie' 

4EoF 4 Etie

condition J)3 
piETf~J~ itd

6 2 8 , ~ ~ r Im e r ie A I W Ir e l a r _ ~ ' '" ~ 444 A ~ i 4
aL meret adn'sii roi m re d~ui ~w agthat Fthe 

1Oe s ~ rt~'~cuw 11'IIII ', th'r. It IOr

ie fac~t re- 
U 

57 4F'

les a armay 
Idii>kI~26'rFd~u ,~~ ,Pteder ald~what ithe norte uesprsoypwrt i~ h edrlR~~ ~Ci~u~Poeie
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the meaning of Rules 11 and 32(e) as we have trict Court abused its discretion in deferring 7. -Constitutional Law .e

construed them.''- trial until after President left office. Separation of powers

The judgment of the Court of Appeals s Affirmed.
threfore ,, ,,, *,-have- no partial agency in,

- ; therefore @ - - Breyer, J., filed concurring opinion. -- acts of- each other, andL Reverse .-- . . . -Rourt's exercise of its tra
jurisdiction may, signifies

-1. Constitutional Law 846(1) and attention of Chief Ex,
S ci~~~~~~~~~~~~~~~~~~~~ent. to ~establish violatic

, - -' " ' --- ' , Doctrine that premature'adjudicationi of

. '.fi .L '.... ,-constitutional questions should be avoided is U.S.RA.,Const. Art. 39 §. ]
... applicable to entire federal judiciary, not just 8. Constitutional Law

to Supreme Court. - itd States -50;.(5
Njeithef doctrin -6f

William Jefferson CL N, Petitioner,I I i a 2. Constitutionfial Law e-46(1) nor nee ir r cneni
w if .rv: .Js b :;;y. ;n' ' , --- ...........Doctrine that premature adjudicatiopof coications;wuii

'"''''Pa"ulE Corbiix J ~' c ' ' eonstitutional questions should,,be ,avoid~edaouiqutie, unind ProsI
comes into play, after eou4 h , ,, , ritS fro i jirc

Co , Ar85e d -i3-zg g --,, ;,, jjurisdiction of case. r e a -cmtaces. US:CA to:
Arge Maii 13I997. sq
Decided Mayi27~ 1997. 3. C()iIConstitution lLaw e46(1) q.

Federal Courts e=452 9. Constitutional Law t

Forme r strte r mployee sued sittig' Doctrine that premature adjudication of - Separation-of-powers

LisideV of tn e i state, employee sue sitg constitutional questions should be avoided bar every xer-iseof court

k President of , th UnitedSta'teis illeging that does not dictate discretionary denial of every President of the -United-
President made abthorrent" sexual advances c p risgnov constitution onst. Art. 3, § 1 et seqi

whle he -was Govern'or of the State of Ark- question. 10. Constitutional Lawe;
sas, and that her rejection of those advances
led to retaliatory punishment by her supervi- 4; Constitutional Law .e46(l), 47 Doctrine of separatiol

sors. The Unitd S§tates; District Court for F~edera Courts075 noatin agauinst presidentur
the Eastern District of Arkansas, Susan -ations -against -Presidem

Webber Wright, J., 869 F.Supp. 690, denied It Supreme Court's considered prStates until hle leaves oice

President's mbtion to dismiss, but granted tice n to decide abstract hypothetical or Art. 3,§1 et,seq; -,

17 ^ ~~~president temporarly immunity Until he left 'contingents questions, to decide any cofistita- 11'. Action is8
L cb office. Thereafter,' ident filed motion for tional question in advance of necessity for its
stay pending appeal of court's order denying decision: to formulate rule of constitutional sI I ~ ~ prciestay poednsa nie

U President's motion to dismiss on ground of law broader than required by predisfacts to . , i syn dock et

presidential immunity. The District Court, which it is to be applied, or to decide any

879 F.Supp. 86, granted motion. Employee constitutional question except with reference 12. Action c6$

appealed., The Eighth Circuit Court of Ap- to particular facts to which it is to be applied. Especially in cases of e
peals, 72. F.A4 1 ~ ~ ~ ~ ~ ~~~~~~~~~~~le oen, lintiff may b4

ft , peals, 72 F.3d 1354, Bowman, Circuit Judge, si L 6(1)lie moment, pdlaynotinfnoder

1Fh affirmed in ,pa rev Cersed in part, andmit to delay not imoder
missed in part. Te psident petitioned for Itjis not the habit of the Supreme Court not oppressive in-'ts conse

certiorari. The Supreme Court granted peti- to decide questions of a constitutional nature welfare or convenience wif

H >,, tion, and per Justice Stevens, held that (1) unless absolutely necessary to decision of moted.

Constitution, does n aford psident term- case. 13. Federal Civil Procedu
porary immunity, in mallbut the most excep-
tional circumstances from civil damages liti- 6. United States e50.5(5) United States e50.20-
gation arising ou of even1 that occurred Constitution does not afford President of High respect owed, tc
before lie took office; (2 doe of separa- the United States temporary immunity, in all Executive, though not justif
tion, of powers does not require federal but the most exceptional circumstances, from * The syllabus constitutes no pa

ourts to. stay all privatel actions against civil damages litigation arising out of events the Court bu t hasbeen prepa

President until he eav (3) Dis- that occurred before he took office. of Decisions for the convenilt

Li
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3T, Circuit cate where-,Court of Appeals had only stayed 1. Criminal Law 0-986.2(4.1), 12.39, 1245(1)
its own mandate). Sentencing court:may consider conduct

irginia has asked of which, defendant has been acquitted, so
Appeals for the ~~~~~~~~~~~~~long as that ~conduct hasbe proved by

cuAponpireals or- preponderance of evidence; abrogating, Unit-
ed States v. Lanoue, 7-l F.3d 966, 984 (C.A.1

iat the court did : -- 1995). 18 U.S.CA § 366i;, U.S.S.G.
tandard for such §§ iBi., lBlA, 18 u.S.A -
Estelle, 463 U.S.
d.2d 1090 (1983). 2. Criminal-Law 1239, 1245(1)

518 U.St - nUNITED STATES * SentencingQuiGdelines did not alter sen-
, 2081-2082, 135 - ..--- tencing court's- discretion !tokteke into account
emanded to the . . facts introduced at-:rial. relating to other

emanded to the Co r:- '- ' -- ' -'-- On -Acharges, -even oiiesiof wiich defendant has
im that theeom -on WATTS, been acquitted. .S.G. §§ lBl et seq.,

process by mis- iNiTED STATES 1BLi4, 18 U.S.C.A - .

It intended to use -. -'TATE

ld thatthe claim v---3. Cdiinalw'1244151);
v.y N Nther- -Far fromc limiting >ntening court's

.A.4 1996). The -. . Cheryl U' power to consieruncax~ed or acquitteidtte
remanded tay's - -. O. 951906. conduct; s Com-
thist o ; to DecidedJan. -6, 1997. mission to addrenucemnlpenalties for
3titon bul iadded, L- - multiple offensesiipiy~ens that, at a

Court's opinion minimumn, Sentencing Guid 1ies provide ad-
t u aniedtaesDsrowe think the re- First;-defendant was convicted -in the ditionalpenaties w fendants are con-

we thinkthne re-d8 USCertiA-*th ouri Ind(ate . United -StatesDistrict Court for -the,.Eastern victed of !miltipe lh2 U.S,CA o
sctma~srlte .. Districb of Califorlia,Wliam B.Shubb, J., of §: 994(t).

any etition for possession of crack cocaine it intent to -.

C' distrib~~~ite~nd-he appealed.;- The Ninth Cir-
cuitd~r .ofi~pa-s 67 F.3d 790, affimd D ble rd 3O

Mly an, remanded. See-
nate for a ourt Oflf~~fld~D~tLW55 efed, in -the United dfnd1tor esfvci l a o'

of execution to [ State tlou$ forthe District of.Ha- convited !z s
to file a: petition Chief in
out Orst conduict- an~tigo s I,,- of coan wit I- c;~ f ~ C bntA ed

eee Neera v. tentto- risutra>. she appealed The 5.. 3

116S.Ct 4, C7 v d
Ve have 1rencted. when

s pedin. 1 ttin i forp certiora4, seeking ' b
endanti aso a mat- Jsi Kne 's' dsni -io - dor6neo which
stay pf execution reiwhteass l rnigcetoai ~d i SC.A.
for certiorari in thSjeC1Cuthid htsnecn
116 S.Ct., at 4. cor nycnid1 odc f wihdfn

Commonwealth's coduthas beenprove bynpepeceerancri ly

of execution be- ofeeidI"es n ra1-9

here is no execu- Reversed'and remanded. veric o t f r' Il~laueOf

is no execution acutal d nmgcourt,
yed, and there is ~~~Justice Scalia fied concurring opinion, . 1sntn gfr nt% o

Iee Netherland v.~ Justice Breyer-filed, concurring opinion. defenduntT ws i4Yctd ~monier
iS.Ct.-1821, 134 coiu~ ' k'Xii~ ia~,~oln

-Justice Stevens 'fled dissen'ting opinion. co
NQUIST, C. J., as 'htcnutb eapoeb rpn
execution to va- Justice-Kennedy filed dissenting opinion. -derance ofevdn;
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7. Judgment Q-751 sentence, the court therefore added two Court fomnE ~ ~ ~ ~~ ~-Acquittal in criminal case does not pre- points to his base offense level under United dence thatelude Government from relitigating issue States Sentencing Commission, Guidelines the Maywhen it -is presented in subsequent action Manual § 2D1.1(b)(1) (Nov.1995) fUSSG). explainedgoverned by lower standard of proof. The Court of Appeals vacated the sentence, conduct -nholding that "a senten cing judge may not, fore calcul
'under any standard of proof,' rely on facts of der the.fl'~ ~ ~~~~~~E'CRA. which the defendant was acquitted." 67 amounts[1] In these two cases, two panels of the F.3d, at 797 (quoting United States v. Brady, Court of ICourt of Appeals for the Ninth Circuit held 928 F.2d 844, 851, and n. 12 (C.A9 1991), resentencithat sentencing courts could not consider abrogated on other grounds, Nichols v. Unit- dict- of acqconduct of the defendants underlying charges ed States, 511 U.S. 788, 114 S.Ct. 1921, 128 tion" -Of F~i of which they had been -acquitted. United L.Ed.2d 745 (1994)) (emphasis added in transactio,States v. Watts, 67 F.3d 790 (C.A.9 1995) Watts). The Government argued that the '4alowing("Watts "); United States v. Putra, 78 F.3d District Court Icould have enhanced Watts' would be1386 (C.A9 1996) ("Putra ").- Every other sentence without considering facts "ncsa-ofne 4fo.Court of Appeals has held'that a sentencing ily rejected" by the jury's ac quittal on the78Fdacourt may do so, if the Governmeint Jestab- § 924(c) charge because the,,sentencing en- was, impo,lishes ta'oiutb a preponderance of the hancement did not require a connection be- facts theevidence.' The Government fied a single tween the firearm and the predicate offense, tencing, bpetition for certiorari-seeking review of both whereas § 924(c) -did. The court rejected the~ Guidecases, pursuant to ithis Court's Rule 12.4, to this aruetttd thatb#, heehne Wallace -dL resolve this split: Because thel~paels' hold- ment and 94()iole scacon-"wepginigs'confict with the ceripiain of 18 tioni, and ed that the DisLit or had lines our'U.S.C. § 8661, th& entnecing Guid elies, imperniissibly "reconsider[ed]f( htthe Gikieand-this Court's decisions, particularly Witte jr neeesrl rejected, by isaqitlo recen 'Su

V. United States;,51.5 U.S.L-,-115 S.Ct. thre deenato another-count.- -67,F.83d; at 1,390.I"2199', 132 X..Ed.2d 351 (1995), We grant the 796. 
.- We eN p e titi d n ai~~~ d r e v e r s e ii~~~ b o t h c a s e s. -, ~ I n P u it r a , -a uth ~ r itie s & h a d 'v i 'd e o t a pd'w § 86 6 1 , w I04 ~~~~~Iz Watts, p oliced discovered cocaine base in transactions mn whicPifandaoeed-ipett

l ktchen "cabint an two loaded guns and Ani (a-major: drug" ealeir) solId coan oacretion.to
ammuiniitioii 2Ihid~n t~ a bedroom closet of government mfr'i? T&>fii hnet UOI iWattg I hou-s'e' `A Jury co'nvictecd Watts (if chirged Ptra with, among otheiti6iga ~onewos1gi ocaime base 'with Fintent -to dis- coant, of aiding- ad abetting pbss&,sinon iwith -norna,

U.&C.L§ .9~~4(c% b Desit WUAtts§ acquital() on tribtite iv'-on of &!a,i~on f 9,'ame 1992thf isr~ or iond r ohenlaltix-o 2 .&:edP(X) nif by a~~~~~~rern~~~d of the evid ~~~~~~~18 UnC, abttn 2.oThess onv--itc~tehf. rdds -nfei,pp~~erance ence tha~t e. fio ury-fcoan ou ~ ta' onW *;Watts~had p~s~~d the 'guns i1 ~onnection the firt ounant
Wa~~~~~~~~ft~~~~~~~~s] 

V,~~~If] eIY2
with tl~ di~u~ ffense. n calcuating W tts' ond. c Atsnecng oe~ her~oDistrc LeL 13

1. United Stte v. Boney, 977 F.2di624, 635-636 (C.A.6 199~4),:cert.eidi5vctd-f~c~i-C:Iq ~ United states V. dcioa 891 "P.741 13 .denid, 642: U.S9 vctlend oF JM d1 3 , i6.-I' ( C.A .I 1 9 8 9 ) (c r it ci c in14n , il O L E . d 6 2 ( 9 5 ; U i t t sc a l n e~~~~~~~~~~~~il i it n w I nn~t~P0F2 30 infor9atio844.110~ 
~te 'sD19895) UniteA Stat~ v.Iso,86kIF1&e d 73 atXo enied. L 5~US.92 1 tra ad73~9 (0144 ~19'89) -~inite zttsv alez-Or, 891189-i6 30v19);Ui ot yessentLI ~~~~ ~~~~V~~9;2 F.2d 765, k51766(C.A.1~~~~~~~~~q4' Sn~ ~ ~~~~~~~~~.~~~ 012Q2,cr.d'90

T~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~enloy
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refore -added two- Court found by a preponderance of the evi- defendant's life and characteristics." Id., at
level under United dence that Putra had indeed been involved in 247, '69 S.Ct.; at 1083 (footnote omitted);' see
riission, Guidelines the May '9 transaction. The Distriet Court Nichols, supra at '147,: 1,14 -S.Ct., at 1928,
-Tov.1995) (USSG). explained, that the second sale -was relevant (noting that sentencing courts~haVe-tradition-
:ated the sentence, codutunder USSG § B1.3, and'it there-~ ally- and constittitionally "considered a dfn

2of,' rely on facts of coder ctheGieie yageaigte Vcin eutdfo htbhvo" (citing
ig judge may not, fore calculated Putra's bas ofneevlun- dant's past criminal behavior.l even if no con-Ii

is acquitted." 67 amounts of both sales.- Asi otste Wlims, supqra.);: BMW of-NorthAmerica,.
ed States v. Brady, Court of Appeals vacated and readdfor incv Goe51U..--, n19 16~

1.12 (C.A.9 1991), resentencfing. Reasoning that the jtfrys'ver- S.Ct. 1589, 1597 ii. 19,184- L`.Ed.2gd.809~ (1 996)
Is, Nichols v. Unit- diet' of aicquittalma~nifese~~d an~,"expliitrejec-' ("A se'ntencing judge imay evven consider past

14 S.Ct. 1921, 128 ~tion" of iPutra's 'involveme~nt in, the May 9~i~rlbhvo hc i ntrsl
nphasis Ladded in transaction, the Court of Appeashl that convic~tion")~ (citing Williamsi. -ur) Ni
it argued that the "ownan increase in ,Putra's ,,sentene tierth bod, langu age -of§361nrorI

3 enhanced Watts' wouldbe efcilypunishing her' for" an holding in Williams suggests any I asis [for,

mg facts "~necessar- offense 4or Whichtshe -ha's 'been, acquitted.," the' courts to inventt a blanjket prhibiton Ir
quittal the 61e- ~~~~~~e~pined Igainst cdhsideringicertu ye f~iec

the sentencing en- was imposing" juka limnitation oh the at~it"encIng nde'edi~ie h pe(ud-~
-e a coninection be- .facts the district urt myoni er t e- ]imk e ' zsn eiiei ws ~i sa

predicate offense, tencing,, 6eyod [anyi 'iniain md by lishe~~lat a seiech'ng nS-~eit~I
:he' coort Irejected the iGudlns"Td fF Ahnlhcf1d C aoitFa&Ariicdatril ~ge;H
~both, the enhance- Mtisne~F rui 1 hl h ~i~is~oe fwih~h'ee-
ed such ali connec- ~ u d o1 h ieehUieSae

District Court had es 1 u paci ) 1 jJ fte msm,- CA F

tedlIfaets tha.t the FF uid~lns'de~bs~ ~hI'~F L n ~ai..[!
by isacquittal of Oln la :. 1
munmxt," 67 FP.3d, 130it F , ~ HiU ~ 1'~

,We begin, our-, analysis [ih18 USC odc]_
F' prin- ~~LT P, din-

adt vid e taped twvo di. Fogt §1 *Fl typica~ e.l!o lg pHmw 5.0-
na'and a! codefend ~ipe, that, 's~entcicng cor h ve brod dis- o,~'~[ ~1

g ot~he'r ,bng one "14{ NiUMitto skii b pae FOl-h

ng pd ss~so -with ' nrritnc[enmIFzl

w'ith inetto'din-. U te&ae a eeve, ~ Fcrs~erfr ~ 1 I ~
me 199I21

(4)(1) -and ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ triifi*;iip~tnC ~~ups
conviae ;19;th ~ { p~r~t ~ l~~iV~'F-~["1

-513 !U -, 115 vited o aneLne~tldet akIlFw~l "'i~

(1*~);` Unite-d States F eg, lone~I prhbte y

) 13 -I 33 CA nf 7 aib t I~~ I :F I[Fl

F[ 2 di4 FF~iI

2d i42i4 11428-1429 l eato FevFfFneitL I1 A; lt~~e F

b~~~t~~~ FF1111 Fl ~ ~ ~ ~ ~ ~ ~~ ~~~~~ p ~~~~~~~phcable~~~~~~

~~, F5O~~~.S.~~972, 112 4~~~L~l~~~}~Ik F 'Hi~~~ii~~K~Y F~~lFI~~j~if lL~~ ~~ II~~l~ .FF ~ ~ iIFIII~~~Oilnt

F an ?'rnO', P JI~~~~~~~~~~~~~~~~~~`h
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of the applicable guideline sentencing range." ute is 'not, however, "cast in restrictive or , 11
USSG § 1B1.3 comment., backg'd. WVith re- exclusive terms." United States v. Ebbole, ols, 511
spect to certain offenses, such as Putra's 917 F.2d 1495, 1501 (CA7.1990). - Far from , - -

drug conviction, -USSG § 1B1.3(a)(2) requires limiting a sentencing court's power to consid- . [61 t

the sentencing court to consider "all acts and er uncharged or acquitted conduct, § 994(l) derstoo

omissions ... that were part of the same simply ensures that, at a minimum, the when it
course of conduct or common scheme or plan Guidelines provide additional penalties when facts wl

as the offense of conviction." Application defendants are convicted of multiple offenses. guilty.
Note 3 explains that "[a]pplication of this IbiN If we accepted the dissent's logic, Brady,

tbLE provision does not require the defendant, in § 944(1) would prohibit a district court from failed t
fact, to have been convicted of multiple' considering acquitted conduct for any sen- differen

counts." The Note also gives the following tencing purposes, whether for setting the trial ar,
I I ,; example: 'guidelines range or for choosing a sentence that-"ac

"[W]here the defendant engaged in three within that range-a novel proposition that prove I
drug sales of 10, 15, and 20 grams of the dissent itself does not defend. Post, at merely

cocaine, as part of the same course of 643. In short, we are eonvinced that a sen- doubt aU18 conduct- or common scheme or plan, sub- tencing court may consider conduct of which Assortr
section (a)(2) provides that the total quan- a defendant has been acquitted. 361,' 10

tity of cocaine involved (45 grams) is to be [4,5 The (198).FL u~~~~~~~~~~~ised to determine the offense levellev[451 he our oAppeas position tootiudveven if 'the contray not only conflicts with the impli. out in
the defendant is convicted of a single count n the Guidelines but it 'lso'seemsto know -e
charging only one ,of the sales." cb o agi

be based on erroneou§'views of our double
Accordingly, the Guidelines conclude that jeopardy jurisprudence. The Court, of Ap-CT , "[[rjelying on the entire range of conduct, peals asserted that, when a sentencing court - An a
regardless of the number of counts that W6 considers'facts underlying a charge on whuch ment
alleged or on which a comiction is obtained, the jury retuirned a verdict of not guilty, the ;an es

appears -to be the bmost reasonable approach defendant "'suffer[s] punishment for a crhim- - area
Wtbwriting workable guidelines for these of- nal charge for which he'' or she was acquit-- 'fndh

i fenes." -USSG § 1B1.3 commiet., backg'd ted.'' Watt5, 67 F28d. at'797 (quoting Bra-
(emphasisadded).* dy, 928 F.d, at-S1). wA~'w' explained in

133 Although the dissent concedes that a Wilts, however, sentehening- enhafncements do
distrlefic rt m'ay `properly consider +'evi- dnot punish a defendan't'-for- -s 'of-which-in
t n r denee'}'adduced in la trialthat- resulted in an jhe was not Ionvitedbt rat~ier ;incrfe his a&th

acip "'~~h~rF` o6E~~iuj~becausar f thebAlhnner-i which he -FL cjuta1i'll'when choosing a pairticuzlar'sen- sen~enhe~estXtSf~nr<iwfeh ;2i
Jo iic ithiitra guiideline range, it argues that committed the erii 6nviction$51'tJ.S., di:sen
'the 'curtmust o1se iti eyes aquitted at -s-, 1I15b pSdgit.nb22 08KI'i Witte,
c conduct at earlier stages of the sentencing we helAdthat a sentencin'geoiiroldconsis-
A pr'oc'ess ]id~caii'e -the "broadly'incusive lan- tent witb th'6e ub1e' Je3opardy Glause,'eon- r: §!3355

guage k §-3661" is incorporated only into sider uhargedcine importlt in- i:i.
r § 1B'l.4 ofq th'e ld'elines." Ths lar'gument posing l sentence on mjuana charges that s
Igare Po.3 a s e wth ncta

ignores § which, 'as we have noted, wthe statr 'range,'#thoutpre- A2;,4l
direcks fsentinciig ecourt to consider all oth- clu g thdefendatl i 's suq'uent prosecu- .9

erreate coiduct, whether or n~t it resulted tion for t cocaine ofes. 0& concluded -

in aconvic ~tion Tihe dissenitl also Icontends - th ILl~sdrtino no~at~ bu hures~Li hara1ct~ that I berauWe Congress iucted the Son- de nt's h and sen- point
1 tensing toniission,in' 2,U.S.C.' § 994(1, to te.p 4oes not sut jn" u nt' for .ihou1

ensurethat the ade fsprovideincremen-- a n seothe tteone which the
ta for a defenidant who is icon- dwa' 1 enli

tl' I ~~~tence basedX on offnses of wlich'al defe rdlant offBen 'sl ascrrtied out inla, mnanner th~at a~ndFL~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~L0
has been acquitted. Pobt, at640. Thexsta warats increase punsihment ... ." Id., at exce

C~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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restrictive or -,115 S.Ct., at 2207-2208; see also Nid&- ly draw~anyfactuallindiniginferences....

xtes v. Ebbole, 0143, 511 U.S., at 747, 114 S.Ct., at -. 78 F.3d, at 1394.,,

.90). Far from -Thusi, 
-contrary to the Court of Appeals' as-

3wer to cosd -i6l 'The, Cor of Appeals likewise nmisun- "seftion ini -Bady, -swpra,; at '851,~ the jury

iduct~ § 994(L derstood thepreclusive effect of an acquittal, cannt be 6said to have'"necessarily' rejected". I'

minimum, the when, it ~asserted that a Ljury "rejects"2 some~ any facts when it returns a general, vedcto

penalties when facts when- it returns a general verdict of not_ notpgilty. C.

zitiple offenses. ~gailty., Puati'a,'78 F.3d at* 1389 (qoig [7]' For thsereasons, "naqitli

~~iissent's logic, ,Brad~y, littpra~,,at 85i),, 'The Court of Appeals criminal cases does not preclude fthe`,Govern-

rict court from failed taprcte'he, significance of the,,~~ meat fro relMitigating an issue, When- it, is

£for any sen- ~ `different 'standards ~of proof that govern, at rented iasbse~quent.acingvre

or setting the ~ I, id: and sentencing. We have, explained 'by lower standard of proof." ownv

ing asentece that-f"acquittal on crimina charges doesntUi~ ts 493 U'.34,39,10 .t

roposition that poetath dfndanit -is inocent; t68 7,0 .d2d 708 (1990). The Gie

fend. Pos14 atjj merely proves Ithe, existen'ce of' a reasonable lines state -that itis .".appropriate", that fact

edtaasen- dobtas' to his -guil. Unitod States v. " eeai enecn epoe by a. pre-

nduct of which Asotetof 89s Fitrearms 465 US 5 od-n~fte ZidecSGI §.6A1.3

1. 361,' 14 S.Ct. 109, 1104, 7 L~d.2d 36 comment.,andv e~have [held that applicationj
(1984). ~ ~~ ~~~ Wallacee pointe of thep~pnea~ stanardt sentncn

a~~s~ position to rrf..~~~..jsssatisfes"due pocess M il v.
with the i11- out in h~~ ~~~~issen in ,P~itra ~t is TipossibleI tl 1 e~d± r.

eW~~~to IaI kJ 1~4l 1,DLd 67 (1,986)'
double ~ ntbil~ h ,cer ain~ch-rge. Z 1,2

of our`n 01~ nt odoubli a 14-78,14 Zt., at

Co~rt p~f Ap- 1111acutal's fidn of ny fact. -ea ve a Vqgenee~iof~pip,

ntencing court -. AnI aqutta ca ~l e~a acfold-ir mn h~ u~i~t yitf n 1

bageon which ment that theligoyerinnt faletonre iductfa

notkguilty the -Lailssnin offpense beod wold daaiay nie~ -- th setende_
jurylstca- Idecvi

hewasliIacquit,-- 
I I . not

(quoting, Bra '-eiiten -

96elmcmi 4 du, ef Ill~~~~~~~~~~~~erou cndct ~~
7e expVlained in 4 (bd effendrneSad haeena '& ''

difinceents, do eoUEwhn ht"fes~ec- -2'in7ftc Wi" t~d-os

r~ines of hc g-'atTlwil Te~g n ieet~jdgfraIa2't

rt - ase,,consi- 1dh h U'sr inSl5j

13 1 lase 'con- - 5tb.I~ lj~h
na I that 6 Ir Iv suI

Ir stat sen-7 65~n

I the ~ lymr ~~t wdfi~t~ ia? iwru"

I I§t~s~~y~m4~q 

Js

aeoi # bu h rkA I 9!Fi 
~~I54i11LE2 1 19)

h ,5"au 4I ~ ~ I .iy fc.~~~e I,~I. 1 'k.Q

onductha t see ~ ipit~~1Lbtn~" fII ~ ~ '7~~~ae ~ 0

unt Ishment' o ~p4dI~ IiI~),~ ~~i
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T W~l present such exceptional circumstances, and In my view, neither the Commission nor the to base a sentence-e
&j* ' Illl': we therefore do not address that issue. We courts have authority to decree that informa- ted conduct.; United

therefore hold that-a jury's verdict-of acquit- tion which would otherwise justify enhance- mission, Sentencing
tal does not, prevent the sentencing. court ment of ,sentence or upward departure from States Courts, 57 Fe
from considering conduct underlying the ac- the Guidelines, may not be considered for pqsed.USSG § 1BL.
quitted. charge, so long as that conduct has -that purpose (or may be considered -only juries and acquittah
been proved by a preponderance of the evi- after passing some higher standard of proba- Commission could-d
dence.. --.- .,- . ,-. tive worththan-the- Constitution-andlaw s terin tefuture. F

Accordingly, the-Court of Appeals erred'in require) if it pertains to acquitted conduct. important to specif
,both cases before us today.-- In Putrc, the If the.QCommission believes that.the~rules of decision is -concerne

l: > l jur'y' simply found- that the prosecution had evidence -and proof established by the Consti; reject, such ,a propa
L.iot~proved the-defendant's';coiplic'ty- in-th-' tution ,and. laws are inadequate,, it- mrnayof missinis'hands.
. .My9 sale teyond"a-ieasonable doubt.,- The course recommend changes to the:Congress. - - ,

- oaquittal. sheds n6 light on- whethePi a-prep`h- cf. 28U.S.C.§ 994(w)., Just-ce STEVFN'
. '~~derance of the'evidence est'abllshed Putra's -- ' ' - .T \ - f&wSchtencingL. ti'ipation in 'that'han i'o. L i Justice BREYER, concurring. luh' the

in IWat, 'th'e,' jury acquited the defendiiof I T'join the Court's per ceunam opinion whil stnie- ' r;oe'
i , sin- or -carrying- -' firearm di tag-'fii? noting that it poses no obstacle to the -Conl cnies', -Bet.&v

el l ,,rti~on~ 'b.thehug- offenise. That v~dict' mission 'itself deciding whether or. not ' .9, 3 11fS.Ct-
% '- ,dn'oe iprw~ciude~ta n'fididbr rp'p"'a' e* - nhance ailsentence' o the basis 'of'conduct - (1991). ' The gc

lc lahne''vienco thit-t tie' .that a seentencing judge concludes--did-take fairness served by'
iii n- t' use o,' bcarry such a weapon, mucih place, but in respect to which a jury acqui~t- that foierly justi
less, that he sinip'fy possessin ted the defendant. - j - - - ' 'viri

conn,,eehon ,tha dru ffense.- . .; j -; -- In eng judges in ordinary cases to-con- - a replaced
sfL I The petition-for, certiorari-'is granted, theh. sider "all acts and-omissions . thatwere est-.n unifomit

- j,,2 ' judgments of the Court of Appeals are, re- part of te same course of conduct or com- mandatory rules ha
: versed, and the cases- are remanded for.fr- mon , schi'e "or planmas the- offense of convic- the exercise of judg

ther' proceedings, consistent with this opinion. tion United States Sentencing Commission, of the circtifinstanmcei
Respondent Putra's motion to proceed in Guidelines. Manual . the Sentencing, Co

. mf L paup s is granted. 3The motion of §, -the' Guide- - been given the modi
Morris L. Whitmn 1for leadveto file abief as lines redognize -the fact thati before their they have the force
amt aics cmtrwis granted. creation sentencing judges 'dftei- took ac- scribing the senten

orli' ' . I d ..' ' ,: - count, not only of th 'precisei -conduct that . are receive. Ajui
- .,, ,., .. made up the offense of conviction, but -of wil .be ieersed"

,Justice SCALIA, eoncurring. I certain related condudt as well. And I agree Ste, .488 U.S.36
t .' , ' ,I, do not 'agree with the assertion in Justice wih 'the Court that the Guideies, as pres 102 L.Ed2d 714(1

'. KJ B ,REYER'S concurrence that there-.is no ob- ently. written, do not ke an exception for ing). '
stacle to -thel Commission's reversing today's related conductlthat wasthe 'basis for a : .

'{ 7, outcome by mandating disregard of the infor- diferent charge of which a jury acquitted . - -

iLrl f mation we today hold it proper to consider. that defendant. To that extent, the Guide- 9- .71970, during.
Title 28 U.S.C. § 994(b)(1) requires the liesp.licyrestsuponthelogical possibility sentencing, -,Congre
Guidelines to be- "consistent with al thatlasentencing judge and a jury, applying now codified. a 18Al
nent provisiois of title 18; United States ,erent evidentr s could reach clear thal otherwise

that "nlo limitation shall be placed on the This trutho'f logichoiweveris not the only ciseoftheir'sentenciCode." n turn.18 U.SC. § 361 provies diferent fctual onclusionsv, ino ecould be b6r conidered
informationl conc'erning the background, pertinent policy onsideration. The.Commis- ute, howeeir dlid nmcharacter, an4 conduct of a person convicted sioh in the past ha ons iderd whether the weigh tie slignificar
of an offense which a ,eourt of the United Guidelines shdild contain- a pecific exception

Iq ,' States may receie and consider for the pur- to their ord i "rely"eevant e'onduct" rules 1 mare Willi-m
pose of impposing an appropriate sentence. that would instruct the sentencing-judge not 1337d (1949)("Rebon

nied, 511 U.,S. 1020, 114 S.Ct- 1404, 128 L.Ed.2d 76(1,994).. , narsphvden

t7elis
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ion nor- the to base sentence-enhancementCite as117 S.Ct. 633 (1997)

!on nr- th to ase asentece- nhancmentupon-aciquit- dence. The judge -was free to rely -oni;any
at informa- ted conduct. United States- Sentencing Corn- information that might shed light- or) Zdeci p

y-enhance- ~~~mission~ Sentencing- -Guidelines, for .-United s~ion to grant probation, to-impose the statii Ls
irture from States Courts, 57 Fe&-Rdg.-62832 (1992) (pr-o- tory .maximum,.-or-~to determine, the -precise,-
3idered. -for posed USSG § 1B1.3(c)). Given the role-that sentence within those~ extremes. -Wisdom
zlered %only juries and acquittals playiou sytem, the -and -experience enabled the, judge -,to give
-d-,of proba- Commission could 'decide ,toreii hsmat-, appropriate weight to uncorroborated -hear,-L
i~-and ,l4wis ter, in the fut'ure'., For this reason, I think it ,sy~rto, evidence ocrmnlconduct that

~d~cofiduet important to specify thta ar las. tody' had not resule ina. conviction:~e
he~inles o decsion s cocerne, th~powe to aceptor ~onincedthat.ta jury had erroneously. ac,-

t~~eA~or~~tt, rejet such a prop~osa remini I1:k~ "iquitted ad defendant, ~the judge, was inotre
i~~ay~f mission's hands. -' -C6 - Iquie torteevdnc-f~±.A

J~~~xigr~~~~~~ess~~~~~ - ~ ~ ~ ~ ~ the sam nre ---- dce o ,M
dissenting. ~ ~ ~ ~ ,_,o,~,vq, ,-O shewiais free,

Justice STEVENS, ~ ~ ~ ~ "heji~iane,6fthat evdec
"ie6Sentending RefrirAcfT of;18ii(re'vo-, J I "iain crumtne L~ehp ~tIe, I

-4 41 ~lutionized thea~n'nier in wbihichis *ourts aefcstapruddthjryhan
th-,Coiii r crms" un -of fedekall[ .*~~'whll~ Fr sentence ~'person's convicted o - cqitLasaroxtewr eet~Likek~ajury'mn' pia case, the Judge[-coiildF

~~xereise-disrv 0~
of;2.camduct 129;M 1-32,;1f S.t28,84;115 iL.E2i Io". l~eovrt it
~~swdid ~~~~123 .-(1991).. The goal ofrehabilitation~d~ai~"Gegv 2 .. '5,

ur~Pqi- fainss served by idividuaie senening W S'Ct. 29~9 V 7 , 49 d.2d 85 (9~that formerly jpmstifle'd vetn jdg wit FFWieL ocrin nugen)
vi y unreviewvable sentenc'ing disretion~I ~h~g

sea-to con- ~~~have b~en replaced b~r the imperonI -to, FkS Ia cai'Ahe,1 ~h iceino etici
that~~~were FF ~est 'in uniformnity and rtbtin m-Str4 d'ter 9b ~iiiLte *- FI

mandatory"rlspv drrhtciyomld
~ct-~or~ ~com- 'F the exrulses of v onF t bas aseace: V
omnnssion, ~~~of the cicmtance dosn"Wideuetos'cncrn r

Manual ~~~~the~ ISenitencing Comm~o lb~~~ f ~ ~ ~ ~ ~ '
helGie been given the modetnmGueli v ee:*~' ede1b
~fore their theq have the forpe o

too c- scribing thseiaF ~in'o vdnc cnPi adhp
~uth tat. ard~t'ece r rg rachovipedne o ak fgi-u r

M laree States, 488 tS3i~3195 h~ emin.~'1 F 0
!s,. as! pres- 102' L.Ed.2>74 9)(SIL 25204
ceptioln. for ing).-I ~ ~ ~ "~"rr~~ ht~aue -

asis fIorr- a - 'haF" "tatl-b

thei ~ ~ ~ ~ ~ ~ ~ h eafliidius skhtth~~Gui~le- In. 1970, idurigL theF a~e~rereat~ 'l,'oi

P~~4~~Y Sentencing, F!onress iu~teOtT ~ t ry yn~~~~o ,
ould ~~~~~~ now codified~ as 18USCJ 61~I1IFFH~~~eta'~r:-

ot th ~~~~~could be con Isidee Fbytu~ tIhe ' ''FFI¶ kl 4 1F
cise of their sxtA~cig diceinTQrr ~~cnie

uteW' however did n~ot . ue~nte eer ~L '

thce weigh the ;ght#"TaF cares tfe wi , I

.,in, II ifl~~~~~~~~. ~48 *is~net

* ju~~F~not -[ 1337 (1949) ("Refrnai?.- d eajhti'o isoio',ed-
offenders have b~ecome impo~ai -gs fcui- ct-INndicp aiv ol)
nal jurisprudence"), w-ith 28USC 9()(re- -
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ante; at 634, it, sheds -no light on whether, the tation,! any information .concerning,,the acquittal, as woi
district judges' application of the -Guidelines bdda1~#ound, -.character anrd conduct'-of the conviction.' _,,.ot
in the manner presented in these cases,-was defendant, unless otherwise prohibited by sufficient ~evideiahrzd~by ,Congress, or is allowed by, the l1aw;'-See 18-U.SC.4- 3661r:!'~ -~ esnbed

Constitution.- 1 ~~~~~fill as in- the pr4-Giiide xes-sentencing9letohei
A close'r" examination' of the' interaction ieiei si'teae i~ihc ~~ji~months longer-t

among § 3661,Ithe other provisions of- the exercises diseretion_ that i-3661" adrliori ~ for thieonly 2.rSentneninig Reformn Act, and the-Guidefines unilimited acceiss 'to -inflonrnatidif conicetning, uihetdemonstrates that the -role played by §'36'61 th-,krud~caatr nd~oic~fIn, my judgmfl tec~han Wenth jdgexrc~igis Of a: naII6 scope than- the Court'eofii- n& or- -the text- orion sugests.The SetnigRfom c perverse result.
was, enacted primarily t6 `addreis ~ ohrws ndmsil among judges ~in

~ni~er'~ tha ~hnlar offnder~convict "of evidence adduced' ixna''hsisl in bsciseblfl ~~~~ an acquittalereree vng-aniln Court addresses4' ~~~ibly anitn~5' SR~Y& §3Pn SG~-1B.,se~~tl;j gument. Or 0 -,w
98-25,p'.8 (98$ Itt~fiefr~ r~a'd'he any, ilght, on the~appropriatenessk i futeisuss

I Sefit~xcng'Oonuinision (ifrCoinis ifiind trict Courts! ajp-iication ofdJSSG' 4,,IV3, - W(3frtdrf)!' t& ~diaft 'Giifdelines -Irat -W6i~d~~ of eld ~~~~~~~~~~ whbidurgeflnes~relevant condueLfor 'the~,''l-r- T-',oh-if~ as~il gtsvho -bir"'~tbo poe f.eenkigte .i~i~ rne -- TheV.. Couxt~

~~ ~ ~ § 9 9 1~ )(~~~ ) w ithin w hich .a' sen ien ca.'- can? be lim p o sei . ~ 1 7 ~ 9While tH' aloi6DIon 4 p~e-indieatesŽht a 4PknSJ2
the~ new 

-i. "-241-9'fl.
increase -thez ninimuim- levels'eof pimislhnint, The-.'su of awraised ~h ezccn ~S~t~
see ,18_!',U,.S.C_.-ff 3624Wa) -and:-(b),-theyIaso ofChry Putrainovdt .,.,e~aton of 2.h Jrusaconfined the judges~'- uthority to~inpose. the the-.ofense level thatfdater ife the oae -. sentencing.we
maxdmum sentences-:authorized by statute. within wh~ icite Judge ~could exercise discre- involved in. Putr

The cntralmechanism that ljongress ro tion. 'Becas sh' was 'a" fir-st offenderit quitied of& teCri
mulgated to, avoid disparate ,sentencinggTh no cgni-ina historythtiigva based t dif
typicall cases isarequirement th'at-;for':an rSn th offnseo offenses or which §94c)rubes.wisentence-of imprisdonment in ithei Guidelines,j she was-'it6`be punshd. She <(p4.a9.995),
",the maximum -of thid range established for, guit"g adn n a 'WtotsS basD1.eU 

- -~~~~~~~~~~~~~~~~~~~~~~oi oq ttine g 'of inqtended~ W~enantts! basedsuch a`Fterm'shQa not exceed the, mininimmof dit dbiin' ofoeouif cl o 'deenan' I pothat range `by'morA~han the rgete'25 8,199,btntgit f atcpt~gi a nection with.th,
prent -,or' 6, months, 28USC 9 )(2)., similar tr~nlt ji involvjig fe oceofpponderne

The dete' iaton of which of these narrow1 caieo My. 9,,,1992. Uieisa, ~ 9 eas~
3~~~1*ipll~~~~rn- (C.A~~~~~~g1QQ~~~~~~- ~possession" are,ranges Apap t sen6tence sh6uldflO Iihto b'3 36 37I aerle ofis made by, operation of mandatory rulies, b'ut te guilty verdict provided the only basis fofr .piy in conic udijwithin the, particulAiahi, ge, the jdg retains ipsn uiheto s urtema a prbroad discretionej to seting anihnidithatMs Pheaetheapp!sbroad dis tartilarosnitenice.: Guidelines would ~hav~ requird the ug obsdo

it wvan;bseoByteir,~ own te rmsteGieiiicr ipose a sentence- nof ndeasithan 156-months -oniy by~ a-prepo
porate ifih" bro y~nlsv mug f iprsnad wol ae ihbtdhmWatts' base, offei
§ 3661 'i~itotoepoi'rtiorlsof thesen- from imtp4~siin a sentence_ Ion~,eri than- 21 evidence', I 'belie'

- .~~~beyond reasnatencing, d cisin inwhich thejdg etns mnths.-'*
discretioA; I ~ ~ ~ ~j been f~~ifguilty tof also ~Atagte

Unitpdi States Seinetening '6mziuision, patcptn-nte5onefastibno approach thn
Guidline Manal §1BIJ4 (Nv.195) po- My ~,1992 the d'uidelines would ha F e- Ciniw1 hoivides: quired that bloth the xmiminimumn aud the raaxi- edjiso aloe9In, detemigthe, sentence to imos temimni senieniesbI' be inrae;te"ag ofthineaio

withinthe gidelie~ rage, w wethera would $ave' b)eenbeen27ad3 nth.oaprpnra
departue from l~e guielinesis warrant-, As the District Coutrt, applied thii'Gu-~.d*-ns s-ale eea

edth~cout my cnsierwitoutimj. pecielyfhesam rage reshltbdt~roni the ' Sae *Sl~m

3-~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~'
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erning, the acquittal':as would have been, dictated- by -a 132 L.Ed.2d 351 (1995)-to justify its out-L
tdact-of the - conyictidni- Notw~ithstanding-the absence of coime. In each instance, the reliance is mis-
-ohibited; by sufficient -evidence. -toproye gauit-beyond a 'placed.L

reasonable doubt, tealgdofneon May tfe esnWlim antsp
9 led -to th-imposition 'of,.a sentence -six, Fornosenteiicin~~~~~ months longer than. the maximium perinitted port the result in these cases. First, i elh the jug o;hvnycrm6htpoie aybssfrwt the exercise of the sentencingjde'

'22 <~~~~~~. -rovourae og,,imfhhronddnybass orideA

authorbes ~~~~~~~punishhiefit 2 discretion' within,: theihrzd by
c~~~~ncernn~~~~~~~~~~~~g laId t"s w, rather, thnwt es dcfining hoconduet, ofI my Jud gment neither our~ prior cases hnor-N'the' teWt- of-" the- Kstatute& warrants ,this rangewitiwhcdsrtonmyb er--s, exercising ised.. -Second, [t he-accuracy!tfteltt-~perverse result. 'And the vigorio~ffthe~dbAte I - y of thestate~I~id~1~ among-judges-in the cours ofappeals ~i this j hients ~na~e by the judgeeasutoeappellant'

~~~~~~'* 441~~~~~~~~~~~~~~~~~~~~~~~~backgro6undl and past practies was not hr~~~sult~~~~~~d ~basiceisse beIes' th-6 ease-withi ~ Jil -h4 he
Courtbiddresses,-it ito earng,,om ,- ledbyapllnarhiroisi o was

- gumenj or~~ai 'rt- to Y, rief judge ~ask~edto disregard,, an~pthni
~~li~; ~~ - ~ ~ ~ ~~~tho' afford-, appellant a, chance ~to ret~qoe~or
Df~~the~cl~js ~-~-¾ ~ -' mii 10 dsrditanyi-,o othen by rs-xmnto

orthepur, -' . l~~~~~~~~~~~~~~~~~~~~~~~~~~~~o~the 'e~Iltams3US Wat4,9tm~ range ;A887 -- 2 The1 preqisq qust V
Ow. twig~ ~ ~ ~ ~ ~ ~~~~~~~~i ta- ~ian V.Pennsymlv.na,47I .7,i6~C ease Thrd its 0 ratoaedp(e

-6i 11ZE 9107L.99d.2d6 •96,adWtt v37 arel wa'r~ethwith a n inbedrividulizd

itxfi~~~~~ation bf ~~~~- Ml ft~at[2n
2411-, -9ll`11dt~~~~d_ -6Vi(1086)-- W- 2Ff'2. 2'-"' " K§ [e I li

dJ~e Frange setenqpgI1 ere4I, smhav,~ ofe 1$33~i'se- 6I92:Me~itC7dss~n).ar c i s e d i s r e - n v l d n ![ Pu n i lla s P tec i ~ W t s ~ i , ~ ' ~ T , o e p id n 9 8 3 F 2 6 3 9 9 4X 9 2
wa OMs, L ofl~je ~ ~ - -. ~"-~,, g4ailt al ~o4~igils~~~hrwhicl-z ~ ~~t i24df iigit, As i o aj

1 f , ~~e~naleaxno odutrs~ig
*a~~ j~ound (C.A. 9L4 95~ h etni~u~ ' 'n ~i t~";'ntc

hieichii~ a~t'bs fes' ~ ~ F2 i~'3'C. 92

enD, _ 4tIrivase ue&&~~~~~~~~~~~~tq9' '-L ' 4
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n.15i~ioths t w~'~6ad '~ ~ ha -
aly ,b~nlb ~ipi~& ~ ~ 4'~e2e~F~ 4 s, a~ f 1 ~

thbied 1 mWts ej ~~d4jj hj~'~ odc'~fwL~ u
ne than21eiee. ,eee tsolaeepod Cpesoeasb ontipRevi*

're ~ ~ ~ ~ I~ u a ~ f f[L, )

ild hC' P, %~r s'
id ed j~eo~mI~e~n 4!'ee )~ '7L
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ent from the Guidelhies'system. -"Williams had not altered '-the maximum penalty for- ble~`Jeopardy Cli
was decided .in the context.~ of a sentencing the-crime committed" and -operated t-solely. to, victing and -sente
'system that focuse~d] on subjective assess- Emnit- the--sentencingcowrts'discretion-in se- duct: that, has ,be
ments of rehabilitative potential .... ' Uatz- lecting a -.penalty -within "the range, -already the individual's oI: burg, [Sentencing Procedures:' Where Does available to-it-without. the special finding of conviction. But t
Responsibility, Lie?, 4 Fed.--Sent. Rep. 248, visible, possession of a f irearm." Id, -at -87- the, one -here., -,'T
250 '(1992)]. U'-tnited Stats vWise, 976 88, 106 S.Ct.~-at -2417. -Gi~ven.thie, Court's- and repeatedly;, c
F.2d 898, 409 (C.A_8 19923" Anod', CX J.; acknowledged "inability to lay down 'an to. the double- jeol
concurig in 'part and- dissetingi' pr) 'bright-line' test" htwuddfn h lmt 1'.ta2(

AthsCourt has acknowledged, S6Brz, of -its& holding, id,. at. 91, '10 .,a 49 punished, for~ don501- U.S.~~3, at 1 '~."t14 -th~ and .its -Apparent lassumptioni that a A snteiic;~ for ;-the,:offense-
~I, Guidelines w~ro"u~ght 'Oa d&a'nia~tic" chg iningfactor shiould notheowed~t~srtea acoivicted");%ild-,

sentencing processes, repatir" "'thil-Which.wags-the dog~ of:: idsubstanithet (disputed .practice
tem-in '#hicli' ~[J63 6wr ati h-al t>t63,i.2 thejiodlig shoud 'nert Je66pardy,,CladseX-
federal couts-sntncing is wlit' thf `99eis' be extended to allow a fact proved.by' 'fil _2208_ (practice

kalj b6&:"-,Wji497TF.2d, at49~' prep onderance to -increase the. -rht g

... ~~~~~tft- frthe samleecopi

L ~ ni~ ~77U. 7%10 S.~4i:,9iL.E.2 tet f te~Snofcigthb Cfff'99 
- ulshtatarea"

dissent in tAt-csi. t9-0;16SC. ititCut ece n th .cs.- In-ait s-beng-
dpoc~,a.teDide andtht iouts seaaecnurncata yh

incorrectly holding 638-639,~~~~~~~~~~~~~~q §AipcoI *' should be reonsidered' . Even acetnat etnigCmiso nusinbyhs~~Iholding that 'the- Constitution. doe no - h a.hoit to disallow the conIdeato of O.,ascare
qofuire ro beyodi esonabMc i le obtt whqichdcnuc.Smlal,'h Coimis e~dasne

themiimm ~iieic~wihou atein thMpoo'n sienen'cin procedigs th beyon' aU hs u
* " maximum, however, there are at least, two reasonable`~ ' doub mwihou rnigm afu-f ~ins ftact bAeeaureason wh Mcii does7F,10 notCdc24 ~ texth6~f. enaln leilt (.- ie h ac faofns.I Jh

outcomeoftlie~~~secas~~si ~~ ~ontrar~~r coinmaiid ~cosistentwiath ,S67 '198).',Tor the resons' y et~n As teomandet absene ofay N~ ~ bu mlf
isnt Meiln-, t atfsein aths cases;,1 Dititefetn-ahd.htee~ae,-I-

ofth 42-122r I- ~ctpffxi~ b ~ d'rphdrn e edrn t"Jstib-.sce onRYE thebains-oft an his ~ dc rviin
iorevilydencie.dBut thilan~th -inaxi- parate pqilny. pepnderaUnce _at-f theev-scastsehc

shold e ` -i~''nAc ~ n~neiiQomidi 'unquesaonabl exclutasiewy onho
the basis of ~~~~~~~ 1~~86~~ - ' ~ ~ ~ d~~t~~iSbe nai-)aganamumdiwas thclat nge-donsittheosn: actualy- tenc, atheoMritt6dsllanv-opixonsfwhichwa n-''drecic'wa&qimeposedwa 'bithnd the -reanged th twouldinunced ~nse-b ihro te -"reexed a stz~

' enhancing factor h~~'adnorthbearvet I orde h Court's decisio uidn 'Wtt-Of94()txg~
~~Li th~~ese aseis;hwvrte sentncesactingl Unri,,~itelSatev51 .. '15 .t 2199,judgessbn tehtor

wouldhave ~]loed wihoutevidece o 'thethe qestin preente b~r h~se(iase., Iofftenses znutmecadditional ofenses. Te weit u ltanoinionh proofn -tot, s~ntiscngproee ihtecnlso - nlso Ete

seintenc heownvet.: ~thereij xiare, mut Iea t - hew "relas ant ocut" b . ttsv.7Wmdoes, how~ver,, madate a seht~nc Iftl t i above I '. '1 o.ense). cet is-the



U.S. v. WATTS 643
Citeas 117 S.CL 633 (1997)

mnalty for ble Jeopardy Clause does not prohibit con- In 28 U.S.C. §. 994(1) Congress specifically

'.solely to victing and sentencing an individual for con-, directed the Commission to ensure that the

ion' in.se- duct that has been decisive in determining Guidelines included incremental sentences

;e. already the individual's offense level6for, a previous [,for imultiple offenses. That subsection pro-

finding- of conviction. But that is a different issue from ,vides:- ..

ed., at 87- ^ the one here. The opinion in Witte, carefully '"The Commission shall insure that AtM&

ie Court's and repeatedly, confined the Court's holding "' Guidelines promulgated reilect-'

Jown - , any to the double jeopardy context. -,II.at - , "'(1) the appropriateness of impng -an:

the limits [ 115 S.Ct., at 2205 (defendantin this ce '15 "Kb, incremental penalty for each- offense in a

at 2419 ; punished,'for double jeppardy purposes, onlyl tn'ic a defendt sconvt
a-sentenc&, tl for the offense of -which' the-defendant'isq ib . - -, -

cofivicted");o id.'7 at - 1 .t~st~0','' <

serve'as~a . , (dl convisputedk practic ,isnot 'tpun foiglhaitO (A) tmutiple offetnses co fiti inha the
ubstantive -Pfrah D ceis sii ouseo conduct,'.-.'.-.; a-nd

2417,.sbe conduct .within'e me& aning o Iz` Iffeele conmit,

shobUid uot' - , Joad Cas';ia'-j,1 .t

by.- 9, y.a, 2208, (practice, constbittes kpmislyi iexit r mes . .. (Emphasisadde.)I

tire, range r for the offenseof n pes
~etiraingei isuin.h -,nq~ ' o mosrrc~iens

ans i * r1zthe 'doubldtje bard W f h of e "multipl fn ,F ' a

,en nqng nh, hast, been imosed pllock v. Unirffen of -t e

1 ~ ~~~~~~~~~~~~t , ,~ I .. I X

it t~f~h conistet~wih theCpi~itut~ni i~lin~ toread~ha't is. Sbe . :eie e
f for the same,~~~~~~~~~rzeb~ icentl edilyfreai~fes

ce a iigk,~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~~~~l~~e~dnta I''

ewesl3 seae~ve~ 4 ei ,I4 [-I'4 l

charodws ith i 'L seeral Offne~~ 1 ~titit~tx

dteratibns f Sh was sej v- Lue exijssY

Conirnit- ~~~~~received atI seiten- thatiwas, basd fe e""n Vh
burd~xCf judge's' conluinih~ h 1~~ Iuft, M
t beyond a a i Ifty~ ~i~~etJ t

[g afoul1, of fat~e~fud oiol~ii II I th Igh ftetaiih
e lack ~f I~ isth co~ j~1~offense ~I ~i~tiiY

as-l8- a a~ j~i 1 41!g~, , 4 [I

3ne- 'of 4a5 ~-~2tte, 8. C u.I',X d

ebh was 11a n- drc i'jB'ti poil' anteed~aae

deternunm18,~rih~ers tai e~le~nr~

in Witte lv. 94d),~ nrsl~~Sbnta~~a~ii1, 11 - l LItr.4 ~ciiie u' ' e l ~vn t ~ ~ '

S.Ct., 2199, ' fl51fthatax 1 a r'V'1~ - "" '1l4 IE

case's.:" I o~~~~~~fflenses. '6 ioe judges haVe ocuepi ag p

k'6~~~~~~~~~~ use of'xhis proiontatthGdeles
conclusio .lfI II ~ '-' e s
atteDu rviinIdc~ a~ s ned ii re I~an coniduct rules ar usd' h cp

at the Ddu- ~ ~ ~ ~ ~ ~ ayun~ ~i 'e ' h' uhoiyConrs 4 rne~loteLoms
LI J, oan tneI I 'rjesees-97

bave had ~he , Hd~ii.e~~~r Se~~. ~ bsa. Gloa,~ d1 t 4 3-t

sider~~~~tiox~~~ of ~States v h4s ~2 a 8 ,.d 40 57(L-A.6'92I~.rh,

1l991). cr.eiedsbn.PUllc v, Lrid dissetn)

'1',



644 117 SUPREME-COURT REPORTER

i!iq tained. by-proofrbeyooncdL.a:reasbnable doubt. acquitted does raise concerns about under- of prior offense rait
Lu That .requirement has ...always -appliedc to cutting the verdict of acquittal, concerns not. evidence of name a

charges involving.multiple offenses as-well as' ed by Justice..Stevens and the other,-federal conviction was --not

F i.->>, a singleoffense.n iWhether .afi.alegation .of judges to whom he refers in his dissent. If felony conviction el
criminal conduct is the sole basis for punish- thereis. no clear answer:but to. aeknowledge session of firearm b
ment or merply:, Yr b a.theoretical eontradiction from which we Reversedand

ji ] punishment,. we should-, presume that:-Con- canno.t escape because of overriding practical
gres~s i~i~te~nded, .h~e ,sentencing, Guide- considerations, at least we -ought. to say. so. Justie Chiefn

lines that^it authorized;in94to. to. Finally, as-Justice Stevens further points out, in whicha Chiefd"t
longstan~ding- -rduraequireme nts en- the-effect of the&Sentencing .Reform-.Act of Scalia an us
shrined in our, onstitutional jurisprudpnce. 1984:onthis question deserves.careful explo- .
The -notion that -a charge that cannotbe r . ustratedbythefact that.
i.sut'd, ,by.proWob', YQ -idreii'n~able JusticesbScndandBrey -eaeh.fin~iitne e',, iaicout;
doubt may, give riseo esame pui nt ary-an

that adrpeer e.ac f.aind it eead.

- i ; t - eraos --- - cs-' -have'. cmeon onviction

. :q'Tr~t~8,i~34 ,=£.'t9!-s~eB~i't S' ................... ^,>-<<9 b'eeset~frfroem m g a d c opsd atono .p'*

i~~~~~~~~~~~~~~~C 0fdr to srI 7 '24

herep based ,e.sgueh factoris'asthe- pnfiict -,

be~tseenR the7 -,-gionnale-df$eg ./.............. it6- . .2; WitnessesE3$
, p~ea3sfoD~th~e;Ninp#. tiodnel~e. , -,- . ', ,,w-iie. prior';i
of-@ r W N0Xoxic iYs x proper case' be ad
U..S 41 69 S., ,0,C9fi9,t L~d. -133,'ft,;g49X~i . .......................... even if for 'no'otht
and, to alesser extenyinWittes Unit juitification for ad
Stc~es----.:;U;,,C ,, g .S.pt;-lQ9j4i2, i -A0 ., .. peachment purpose
L.Ed.2d&$L5 (1995), -the tonflic th"Nnth Jolaiiny Lynn OLD CHIEF, Petitioner;) sis for district COUT

i (%rcu~i~t c~rleate djlwith~out-c~o,,n,,sid~e~ringh,.en ~a,@,c, u e - ,- - - - ....................... could consider the
its, departue from- the.-r Xul#eollowe.,4i: a - ,V I , peachmsent-evidenw
other circuits; .. and the dlack- of ' a r T-NteED STATESi - not-testify at,triaL.
authority- to constrin-the sentencin*gJudge -No. 956556.: 28-U.S.C...

t as, ,tte~fCo~utypfd~o.-q '-~ Arg '' ed Oct. 16,- 1996., -- f ' 3.Grjn~iilLa-'96
& - :O;th~eoth ' hand-~it..muat be ~o~i.tthe' .... -. - -- - - : .:.:.-.Decided Jan. 7, 1997: ' .iehce i;' ofn

case raises. a, questioh- ifaedrrentimpor- - . . .. daj.t's d oviectiJn. f,
tance in' hundred&of sentencing proceedings n dily cnviho was
m 5 ie~er~u crumn~ ln'tb,,.,tvem;ot -Defendant was convicted. in he:United f
, ' decided 'a ,.case ,on ishiprecisee ssue:f~or-it States District Court for the District of-Mon- possession of 'frea
involves not'just, prier criina listor -butesoi' ith tans, Paul G. Hatfield,J., of being'a felon in dant offered to stir
i conduct .underlymg a char ge,~ f~lr,-sX~hlch.rte possession of a firearm, using or-carrying a c'onnetion element
qr. defendant.,was acq~ui tted.-<, .. At- several p~oints firearm during the- commission of a -violent fused stipulation, a
the per curiatn opiion shows- hesitati6h'-in crime, and assacpltwith a'dangerqoiusweapt odefendant/s

cobfrdfing ti~ disinctioni uen- iead saat-ctcadngrusptpnchar~ng t hed a2bs~nd co~n-,bue~twe e,4t~',u- ~ Defendant appealed. The Ninth .Circuit "ment, prejudicial'
charge dcondet and con related tor , a Court . of .. Appeals affirmed.- Defendant raised risk of ver

efor which the defendant was acqut- sought certiorari After granting certiorari, considerations fron
ted. The distinction ought'to be confronted the ,Supremie Court, Justice Souter, .held and discounted pr,
by a 'reasoned course'of argnuent,,npot, by that. (1) district court abuses its discretion was solely toiprov

., shrugging it off. .- ,, - , ' . . when it spurns defendant's offer to admit to tion which c6uld-h.
At the least it ought to be said that to evidence of prior conviction element of of- fied by stipulation;

increase' a sentence based., o'n conduct under- fense and instead admits full record of prior i. -Brkhart 545
lying a charge for which the defendant was judgment. of conviction when- name or nature . Smith, 520 F.2d 54

., . ,
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MEMO TO: Members, Criminal Rules Advisory Committee

L FROM: Professor Dave Schlueter, Reporter

RE: Rule 12.2. Notice of Insanity Defense or Expert Testimony of
L Defendant's Mental Condition: Proposal to Amend

DATE: September 10, 1997

Attached is a proposal from the Department of Justice to the effect that Rule 12.2
ILK be amended to specifically reflect the ability of the trial court to order a mental

examination under 18 U.S.C. § 4247. The letter is fairly self-explanatory re the reasons
offered to support the amendment.

Lo
I have attached a copy of the Davis case, referenced in the Department's letter and

also copies of §§ 4241, 4242 and 4247.

Please note that the letter also includes a recommendation to amend Rule 32E concerning the same subject matter. That point is addressed in a separate memo rnfra.

Er
Lo
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U. S. Department of Justice

Criminld Division
Lil

offce ofthe Assisdar Atfomney Genset Wazingirn, D.C. 20530

JJL 1,5 i9g7

Li

The Honorable D. Lowell Jensen C

-Judge of the United States District Court
Northern District of California
1301 Clay Street, 4th Floor
Oakland, CA 94612 -

Dear Judge Jensen:

1 am writing to request that the Advisory Committee on 7
Criminal Rules consider amending the Rules relating to mental

examinations of defendants in two respects: (1) to clarify that

Rule 12.2(c) permits a court to order, on motion of the

government, a mental examination of a defendant who gives notice

of an intent under Rule 12.2(b) to introduce expert testimony in

support of a defense of mental condition bearing on the issue of

guilt; and (2) to extend the Rules to permit a court to order a C
government-requested mental examination of a defendant when it

appears that the defendant will offer expert testimony as to

mental condition at sentencing.

On the first issue, the lower courts are now in conflict. L

Until recently, the courts had construed Rule 12.2(c) as

including not only situations in which a defendant has given

notice under Rule 12.2(a) of an intent to rely on expert evidence L
to prove a defense of insanity, but also those in which notice

was given under Rule 12.2(b). However, the law is currently in

some disarray as a result of United States v. Davis, 93 F-3d 1286 C

(6th Cir. 1996). There the court held that, because Rule 12.2(c)

only authorizes the court to order a mental examination "pursuant

to 18 U.S.C. 4241 or 4242," which relates to competency and 7

sanity examinations, and not under 18 U.S.C. 4247, the general

provision regarding psychiatric and psychological examinations, 
L

the Rule does not permit a court to order a mental examination 
in

the situation addressed by Rule 12.2(b). The court indicated in 7
dicta, however, that a trial court nevertheless had inherent

authority to order a noncustodial examination in proper

Records circumstances, which it declined to define. See also, following

Pauley Davis, United States v. Akers, 945 F. Supp. 1442 (D. Colo. 1996). F
Legis.
Keeney
Litt
3arkenrider
Sold
PAULEY N;
RULE12..LTR
RAP : Zap/paP/ EL
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We believe it is patently unfair, and contrary to the
truth-seeking function of a criminal trial, to permit only the
defendant to be able to undergo a mental examination by an expert
of his or her choice and to offer such evidence on the issue of
guilt, without affording the government the opportunity for an
independent (and if necessary custodial) examination of the
defendant by its own expert. Such a result is contrary to
Section 4.05(1) of the Model Penal Code, on which the drafters of
Rule 12.2(c) expressly relied in the Advisory Committee Note.

The court in Davis was troubled by what it regarded as a
serious constitutional question involving self-incrimination
whether a defendant could be made to undergo a government-
requested mental examination in light of Estelle v. Smith, 451
U.S. 454 (1981), where the court held that the government's use
at the capital sentencing phase of a doctor's testimony arising
from a court-ordered competency examination violated the
defendant'ts Fifth Amendment privilege because he was not advised
of his right to remain silent and that his statements could be
used against him at sentencing. But as the Advisory Committee
Note to Rule 12.2(c) observes, Estelle itself intimatesthat a
defendant can be required to submit to a-mental examination when
his silence may deprive the government of the only effective
means it has of controverting his proof pn an issue that the
defendant himself interjects. See 451 U.S. at 465. Moreover,
the Estelle opinion emphasized that the defendant in that casei"introduced no psychiatric evidence, nor had he indicated that he
might do go5,01 451 U.1S. at 46 6.

Subsequent decisions,.both of the Supreme Court and of the
courts ofapoeals/ havefuninfarmly construed Estelle narrowly and
have, f ona a, waiiver of Flifth Amendment self-incrimination rights
when the defendant has 6pted to introduce expert testimony at
trial as toijfmental condition,. E.g., Powell v. Texas, 492 U.S.
680, >S,683-4 ;(1989); Buchanan v. Kentucky, 483' U.S. 402i 421-4,
(1987); PirenAell v.,,_Zat, 959 F.2d 1524, 153,3 (lithiCir. 1992);
Williias v a 8091 F.2d 106X, 1OG8 (5th Cir.,), cert.
denied,i 48tl t.S.1008 (I987); Viardas V. Estelle, 715 P.2d 206,
209 ('5thCir. 6963), cert.-Idenied, 46E5 U.S. 1104 (AB4); United
States v. MaMdrid, 673 F.2d 1114, 1119-21 (16th Cir. 1982). See
also Unit drstates vest L os95 F. Supp. 651G, 653 (W.D. Mo.ci 1995) ~~~~(f ini~waiver of1s Etleat thle cap:"'a 'I a y hae when
a I'd fetndant elects, witihthe avice Pof counsel, t t his
mental s~tat X '11ntX ~ssue!'); U ite'd States v. Z .9 42 F.
Supp.14O6 'ClNM 36 ame). 92F

Rule 12.2(c), of course, only allows the introduction and
use against the defendant oaf tatiments made by the defendant
during ame tal examination when the defendant has introduced
testimony onsan lissu SSresUectin mental condition. I'The Rule thus
embodieps the triggerin or waiver prilnciple first inted at in
Estelle v. Smith and relied on in subsequent similar situations
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by the cases cited above. In sum, we do not share the Davis j
court's belief that the constitutional issue is a serious or
difficult one, and we urge that the Rule be amended to clarify,
the power of a trial court to do justice '"in an appropriate case"
by granting the government's request for an independent, and if 4

necessary custodial, mental examination of the defendant, when
the defendant gives notice of an intent to rely on expert I i

testimony of his or her mental condition on the issue of guilt.

One relatively simple way to accomplish this, suggested by
the Davis Iopinion itself, would be to amend the first sentence of
Rule 12.2(c) to reference nottontly 18 T3IS.C. 4243. and 4242 'but
also 18 U.S. C.fI 4247. The pertinent sentence would then read: "In L)
an appropriate casethe cburt Lmay, upon mptionlof the attorney
for the government, ,,order the defendant i!to submit to an '
examination prsuant to 18 -U.S.C. 4241, 4242,'or 4247." K

A second [way that we think the Rules 'houild be amended to,
permit la court-ordered mental eaminatiai pf ai defendant rinvles
sentencing proceedings. A The Rules 1nowheWel ait4ortze z t court-
ordered mental exarination of the defendat relifig to
sentencing. This is a gap tlhatNl lshould be reied.

For example, defendantsEincapit'al proceedipgs, in a
significant:'pe'rcentage of' fedral cases 4`have tdught mental!
examinations wx itha view` tb a fri n r evidence relating
ito mental disease-or ; onditi 1it mitig ,ip at lthsentencing L
phase. See, e.g., * United States v. G.,i ,u+, Tn e*d states v.

Haworth s ; see as factors,
18 U.S.C. ~359(a) (i) ~~impaired 6apactei Ka (jree etlor
erhiotional' 1dis~rbancej .ILeisei no' .atI yfteflOing K
proceedinge towhich ,,the e q t [ ~~ Y eendant s
may sometimies; 1tish to&Io~t'ekjexer!ydzi t~mi from" imental
examinations,!.ii'~,an effrt Lo ersadt,~

downward 'ii tunusual cates~~ i ~~lEt ~~tyo depart dt
not "1ordinaril y," rebvnt u compafe Otdlnj VY2~3
(diminisbea4 F itJt~~ `1,ch!IIlhsacs 7

the goenmn shou.d ,abledIPoboiriored enal
examinati~ by ante0eeti ' ainss
reasonsainegrf~l i,.2.k C FF'I~ ~ tJF

Le~~~~vVnn In ion wh* he detndanslsholdb
required, ARl Kib ajn (b 87 gieiO T fti otimely
notice of, an4tntp to F F

in the e fihlFe 1?hF Fn tapasta they L

bell '~~~-e 4FUIt S, a n ?rn .r litigation,K
we bel~dr1t t4f tt -adequate
notice~ I t~ lob ~~ 'tesnecn
phase. Ft1i i
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intend to do so, the trial judge should be able to order that the
defendant undergo a mental examination by another expert. See
Vest, gunra, 905 F. Supp. at 653: "If a defendant elects to
present mitigation testimony addressing his mental status, then

. u. nless the government is allowed to conduct its own mental
health examination, it may be deprived 'of the only effective
means it has of controverting ... proof on an issue that
[defendant has chosen to] interject into the case.'t, quoting

from Estelle. In sum, in order to promote fairness and avoid

future litigation, the Rules should be amended to permit court-

ordered mental examinations of defendants when appropriate in

sentencing proceedings, both capital and noncapital.

Your and the Committee's consideration of these matters

is appreciated.

Sincerely,

By 3a) J .

John C. Keeney
Acting Assistant Attorney General
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charges of which Comer was acquitted. consented to examination and therefore

However, we, AFFIRM 'Comer's conviction, -waived privilege against self-incrimination.: H
and sentence in 'all other respects. Reversed and remanded.

WWE 1. Criminal Law, G;1023(2, 3)

, Final judgment rule is strictly applied to
ensure prompt adjudication of criminal

charges, but collateral order doctrine permits
interlocutory appeal from narrow 1class of

nonfinal orders which finally% determine

claims of right separable from,n and collateral
IUNITED STATES of America, to, rights asserted in-actioni, which are too

plaintiff-Appellee, important to be denied review and too inde-

pendent of cause itself to require that appel-
late consideration be Adefred until whole

Margaret Knape DAVIS, Defendant- case is adjudicated.

Appellant. 2. Criminal Law 's1023(3)

No. 96-1156. To come within collateral order doe-

trine's narrow exception to final judgment j7
United' States. Court of Appeals, rule, order must, at. minimum, conclusively

Sixth Circuit. determine disputed question, must resolve

important issue completely separate from r
Argued March 29, 1996. merits of action, and must be effectively un-u

Decided Aug. 26, 1996. reviewable on appeal from final judgment.

3. Criminal Law e51023(3)
Order for 45-day period of commitment L'

Defendant was charged with wire fraud, for psychiatric and psychological examination

uttering, possessing counterfeit and forged fell within narrow class of cases reviewable

securities, and conspiracy to defraud. The on interlocutory appeal under collateral or- K
United States District Court for the Western der doctrhj, in light of circumstances that

District of Michigan, Richard A. Enslen, order conclusively determined there would

Chief Judge, entered order compelling that be exacmination of deant's competency to u

defendant be committed for 45-day period of stand t l and government's entitlement to K
psychiatric and- psychological examination, examination of defendants mental state at

Defendant appealed. The Court of Appeals, timer of offense, that -such issues were com-

Wells, J., sitting by designation, held that: (1) pletely independent from issue of defendant's

commitment order fell within narrow class of guilt or innocence of crimes charged, and

cases reviewable on interlocutory appeal un- that loss of liberty occasioned by commit"

der collateral order doctrine; (2) defendant's ment and forced intrusion from examination

assertion of mental incapacity at time of of- would be completely unreyiewable by time of

fense did not permit district court to commit final judgment.

her for examination of her present competen-
cy; (3) district court lacked authority to order 4. Mental Health e-434

commitment' for, mental examination based Defendant's assertion of mental incapac-

only on defendant's notice of intent to offer ity at time of offense did not permit or

defenses of diminished capacity or mental require district court to commit her for ex-

disease or defect or incapacity to form specif- amination of her present competency, absent

ic intent; but (4) district court had inherent evidence to support finding of reasonable K
authority to order reasonable and noncusto- cause to believe defendant was incompetent;

dial examination of defendant's mental condi- although defendant was under psychiatric

tion at time of offense, after defendant had care, motion for reconsideration of commit- L_

.AAr
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Cite as 93 F.3d 1286 (6th Cir. 1996)

Ment order included letter from defendant's her mental condition at time of offense, pro-

treating psychiatrist who concluded defen- vided examination would be both reasonable

dant was competent. 18 U.S.C.A § 4241(a). and noncustodial, where defendant had con-
sented to examination and therefore waived

5. Mental Health44 privilege against self-incrimination.

Even if defendant requests competency U.S.C A Const.Amend. 5.

eamination, district court has independent

obligation to determine whether there is rea-

sonable cause to question competency before Michael A. MacDonald, Asst. U.S. Attor-

ordering examination, particularly when or- ney (argued and briefed), Office of the U.S.

der subjects defendant to involuntary com- Attorney for the Western District of Michi-

mitment. gan, Grand Rapids, MI, for Plaintiff-Appel-

6. Mental Health e434 lee.

Statute requiring district court to order Mayer Morganroth (briefed), Morganroth

psychiatric or psychological examination of & Morganroth, Southfield, MI, Nathan Z.

r defendant on motion of government upon Dershowitz (argued), Dershowitz & Eiger,

; defendant's filing of notice to rely on insanity New York City, for Defendant-Appellant.

W defense did not permit or require court-or-

~'dered examination by government regarding Before: NORRIS and SUHRHEINRICH,

defendant's mental condition at time of al- Circuit Judges, WELLS,* District Judge.
L leged offense when defendant gave notice of

her intent to rely on expert testimony on that WELLS, District Judge.

9 subject. 18 U.S.C.A- § 4242; Fed.Rules Cr. This is-an interlocutory appeal from a deci-

: Proc.Rule 12.2(a, b), 18 U.S.CCA sion of the district court requiring defendant-
appellant, Margaret Knape Davis, to self-

7. Mental Health 435 surrender at Federal Medical Center

i Rule providing that court could, in ap- ("FMC") Carswell in' Fort Worth, Texas, for

L. propriate case, order mental examination of a forty-five day period of psychiatric and
defendant pursuant to statutes authorizing psychological examination. We, conclude the

examination of competency to stand trial if district court lacked! authority to order the

there is reasonable cause to question compe- commiitmefit and examination of the defen-

tenry or to respond to claim of insanity did dant under either Criinal Rule 12.2(c) or 18

knot authorize district court to order 45-day U.S.C. §§ 4241 and 4242. However, under

commitment for psychiatric and psycholog,- te circumstances of this case, we hold the

L7 ical examinatidn based, only, on defendant's district court has the inherent authority to

-,,notce of intent to offer defenses of diiinih- order a reasonable non-custodial examinaition

:ed capacity or mental disease or defect or of the defendant concerning her mental con-

incapecity to form specific intent, in light of dition at the time of the offense. Therefore,

Fifth Amendment concerns which would we REVERE the strict court's order and
are from compelled, custodial pretrial cx- REMANDthiscaserfurtherproceedings.

aination of defendant concerning her men-
tal stateat time p, alleged offense which was I. HISTOY OF PROCEEDINGS

~element, of criMe, oi wihich government bore
jitUrd~ Dof proof. Te.SwiC.A tovernAmendt 5;e Defendant is charged in fourteen counts of

1811 US Cl A 'i§ 4241 l4242* Fed.Rules Cr. a fifteen count superseding indictment filed

L7 b.SA B November 28, 1995. The superseding indict-
'.Rule p12.2(c), 18 U.S.C-A- ment charges her with wire fraud, uttering,

8. Mental Health e434 possessing counterfeit and forged securities,

7 rt District court had inherent authority to and conspiracy to defraud, based on events

L7 S order examination of defendant concerning which occurred between 1992 and 1995.

t The Honorable Lesley Brooks Wells, United Ohio, sitting by designation.L ;States District Judge for the Northern District of
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On December 21, 1995, defendant gave defendant over a period that might go as K]
notice that she -intended "to offer the defens- far back as 1988, but at least goes back as
es of diminished capacity and/or mental dis- far as three years.
ease and/or defect and/or incapacity to form More importantly, it seems to me that
specific intent" pursuant, ,to, Fed.R.Crimn.P. the government seeks a level playing field.
12.2(b). Five days later, the government Mr. Morganroth [defendant's counsel], to
filed a motion to commit Me defendant for a his credit, admits that he would call the
pretrial psychiatric examination for compe- treating psychiatrist. It is clearly reason-
tency and insanity, and to review the condi- abler to this Court that a juryn would be
tions of the defendant's bond. In response im pressed by a treating psychiatrist, and
to this motion, defendant stated she had no, that the psychiatrist who treats her or sees ,7
objection to a sanity or a competency exami,- L her, Ievaluates her on an outpatient basis Li
nation, but objected to conui~nitment for tha~lt won't have the same ability.
purpose.. The Court, believes that the Justice De- Ad

Atqi A pretrial conference on January 5, partment is entitled tosome close observa-
1996;,the district court heard oral argument tion of Iths deendant on an around-the-
regarding the government's motion to con- clock'basis, and withl teams that include
mit [the defendant for psychiatric examina- both atrists.
tion. I"'In an oral ruling, the district court *F* *
stinted I"8t]here is no question but that the I dm o rdrthat she be commit-
governmentis entitled to a mental examina- ted aI m dgoingto tre

of the pursuant to Rule of d for 15 days[p, puisuant to the statute for
tioni ofthe defendant 1pursuant to Rule 2.2 of the reasons that I have set, forth.- K
the edra Rules of Criminal Proceldure anid

The district cou lordered t= h defendant to
d rnot... even challenge that." "The nt aeneou ade ' C Carswe ¶ldex-

issu,"~ aidthe istict our, "i whther,~h as, on Jaur 2 A,19 for a forty-five dAay
deenan mutoIa epae I' cutIy period, of pscit n 1 psylchological exani-

I [~ I 'j, ization.
f~' ti~ puposeof coducigan evaluation

fqr~period f att least, 45 days.", The court Dee iatmoved the ditritcutt e
otdit was "looking for some eyi- cnir'11iv7r~ay~mimetodro

ati ~ Wud~consider both 'issus of to s y ~e flor 1twenty-one days to
c Bpt~c to stand~ trial, nd the isi1f pei~~ h ,~eedit 6 seek appeltee

[ ~~~"' V viwiottachd oon wads`a letter
hei~~~nental capacity.", ~~~~fran Payd~edats mr 4"M S ~ ~ ~ teaig syhatristg

K ~tre f ~e ~ime tsef,"and"obtain- inhsud etthdf-

fied rgaringthe~bii~r to chars h '2 hjsie on-
WhI IdYict corqttdi "nprse f n uit n

T~~~~~~~~~' her'Mony aem~pe~tn ~~i e

ji~~eperudd by -the argument but fo
mae [the examnination has to be cogni-utlFbriy12' 16no lo hdfe-

,t attha~h climu of diminish- ti atti 1 oit~ae
aov ong period of~tm r rgn.n

otie, which, based mItmt
oIi~y epiecwihpchoissin the pel

pa~]~s~ie~ ificilt o o... The , I
to have an input, , ' JRSITO

m~ii~l ~p~It andPh.~ psyholoicalin- The district coukr&s commitmrnenti order was
put rgardig th 'dimnishd capcityof not a "final order"1~j app~ealabler under 28

~~~~~~~J~ ~ ~ ~ K
Li
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U.S.C. § 1291. The goverrnment therefore tion, are completely unreviewable by the time

contends this Court lacks jurisdiction over of final judgment. Appellate review after

this appeal. final judgment would be available only if the

[1, 2] In criminal cases in particular, the defendant is found guilty, and even then, no

final judgment rule is strictly applied to en- effective relief could be provided for her loss
sure the prompt adjudication of criminal of liberty during the period of commitment.

charges. Flanagan v. United States, 465 United States v. Weissberger, 951 F.2d 392,1U.S. 259, 264-65, 104 S.Ct. 1051, 1054-55, 7 396 (D.C.Cir.1991); United States v. Gold,
L.Ed.2d 288 (1984). However, the collateral 790 F.2d 235, 239 (2d Cir.1986) (discussing

order doctrine permits an interlocutory ap- unreviewability of an order of commitment);
peal from a narrow class of non-final orders see United States v White, 887 F.2d 705, 707

which "finally determine claims of right sepa- (6th Cir.1989) (implicitly recognizing proper

rable from, and collateral to, rights asserted exercise of jundicton over appeal from or-

in the action, too important to be denied der of commitment to determine competen-
review and too independent of the causei cy).
itself to require that appellate consideration Therefore, the district court's order of

be deferred until the whole case is adjudicat- commitment falls within that narrow class of
ed." Cohen v. Beneficial Indus. Loan Corp., cases reviewable on interlocutory appeal un-
337 U.S. 541, 69 S.Ct.,, 1221, 93 L.Ed. 1528 der the collateral order doctrine, and this

(1949). To come within this "narrow excep- Court has jurisdiction over the instant ap-
tion," the order must, ',at a minimum," meet peal. We now turn to the merits of the

three criteria: defendant's appeaL
First, it "must conclusively determine the,
disputed question"; second, it must "re- III. LAW AND ANALYSIS

solve an important issue completely sepa-
rate from the merits of the action"; third, Defendant presents three issues for re-
it must be "effectively unreviewable on view. First, defendant argues that a defen-
appeal' from a final judgment." dant who gives notice of her intent to present

Flanagan, 465 U.S. at 265, 104 lS.Ct. at 1055. psychiatric evidence of her mental state at
I, 1 . the time of the offense is not subject to

[31 An order of comfimitment for psychiat- pretrial commitment for examination under
ric exarmination easily satisfies the reqire- Fed.R.Crimr.P. 12.2(c) or under 18 U.S.C.

ments of the collateral order doctrine. First, § 4242, because those provisions only autho-
the order'bee iecoilively deof thes (a) -e fchiat- examination concerning, the
there should be ane nati e defendantssaity whic is not at issue here.
dant's competency tobstad tand (b) the Second, defendant claims the district court

government is entitled to an examination of erred by \brdering her committed for a com-
th rfnat's ment-Al statei4 t~he'ltime ofthe offenae. While diatrlatrcolrthIll t of peteney exaination, because there was' no

theofense~, wllthlee ord¶er evidence in'thea record to support a determi-L did not flially ideci&the defeidlant's compe- nation of reasonable cause to question the
tency lor mental catpaity at the time 'of the defendant's cmetenc nor was there any
offense, OeIdecisions eached are sufficiently showing that commitment was hacesar to
conelusive to havOc been relied upon by the perf iacompetencybe~amination. Finally,
district court in ordering a forty- day ' .1 , 1 % , , -

fivee daySe defe'drnt i3rotsr her involuntcry commit-

peiodc~e of involuntar s cmitndk seriusly efrtadesdfnascneto

perid of invluntry cmmitenta seiousment for fort~y-five days violates, he~r fifth
contequence itself. o ited States V' Wei- tt

berge', 951'~.2d ~2, '39 (D. fr191 amefindment right todue'process.

Thes isslues arej compe"1( letely "independent A ~p~l
"' 'I i deIend,, ~ guiltA.Coptec Examination

from the'I issue of; th edht ul or
1nnce~eofthe cime ~arg& inaly We first address defendant's contention

the los f Sibety ocasine bytl~ cm~nt-that the district court erred by committing
merit for "exaxnatijn'anjd the forced intru- her for a competency examination. The gov-
sion of a 'cour-oidered psychiat~i e xamina- ernment moved the district court for an ex-
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amination of the defendant's competency, as- question the defendant's competency when it
serting the defendant's notice of intent to issued its order of commitment, this new evi-
present expert testimony regarding her dence required at a minimum that the dis-
mental state provided reasonable cause to trict court weigh the competing evidence and
question her competency. Based on the gov- determine whether reasonable cause 'contin-
ernment's motion, the district court ordered ,ued to exist. Absent a reasonable ground to
defendant committed for a "psychiatric, and question the treating psychiatrists conclu. '
psychological examination, for her competen- ', sion, the district' court was not justified in
cy to stand trial.'j The government has not continuing to question defendant's competen-
responded to defendant's argument thatthis, cy.,
order was ,erroneous. , ,ja,, ' , f . ' ,"l Therefore, the district court erred by de- .

[4] The district court Fcould order a com-, nying the motion for reconsideration with
peteoy examinationionly i'f it'fofund "relon-l' respectito the order for, a competency evalua-
able cause to believe" the defen'dant was' tion. i , ,,
incompetent 18 U.S.C. § 4241(a). There
was little evidence in the record to support B., ExamintionRegarding Mental_
such a filnding, here. The defendant's. assert *Sat ,at the Time of the !Offense K

tionlf mental incPac~ity"at the, time of the More comnplex issue'sare presented by the
offense did, not lpermnit or require an exami- defendant's, argdnnent that the district courtnation of her present competency. Although lacked authoty to coinmither for an exami-
there is some suggestion in',the recordi lthat I nation of her mental state'at the time of the' LIthe defendant is currently under psychiatric offen. Defendantil asserts that neither 18
care, even if she wpre mentally ill,1i ¶iJt does U.C. §.4242 norlFed.R.Crim.P. ,12.2' autho-
not follow that because a person is[Imentally rizds, a district court 4t orrderlsuch an ai-. L
ill hie lnot 'competonttoistand tral." 'i`New- natiomt Defendiant Auther[ ar;s the com-
field v. IiUnited'&St~teq4' 565 ,F12d`203 2b6 (2d pulsionf 'a c6,it ordl,1 parilarly one that
Cir.1977), di&ted uith w a 1r o U1?,ited restrains the defeant'libe bconuit-
States] v. Coli9ns, F.2d,6 ' 1, F95(7th ting eroe s examin-

Darclpefendant~ l lcl, obeciorl~ !e aginstst i np wlth at1(ge sneeor

Cir.19The "sn r ei t onsit ian issues
of to a ~~whPnls miia6 the pow-

compe+vncy ex I'nation o t em inider 4the lim i o1 y ¢
the anet herself if I
tion, s d ederfenn hes o eoi important to

iendan epe'ndeatintpsy detist~aaoeroine l- c w dajurt daetied any exarmp-
ed--kel@01lco~e48:! F~ven qms F tii he oiized oen district lJtionher comiet beo reasoide causan cour[iltr sOe rkind, of

examn~io~ prtic~l~wi~i~ l~e oder exaininatio~4i~iIF . eoc
1.b The FifthAmendn rt against com- qiesnjon i 1bec hei-

Cci * r .

cornp~~t~i~y witho~it find- concerns l4 are r
,~~., ~inbonipetent. stilt FI',F

quiqstion wh ethfer Lithe district cour
The dstric cour!] 'id not, jadldress Ithe TW "to' F ny 'F'niio

c at all in hiF rais6sF"In eonspicAisy the quetation
on the def~nda4'smoion for1 ripconsidera.. w th' il 4 ~ ttt~o other au-

tion depi h ttache~d lettefro Fthe de- anoatifnr FFaFd

fen ats~a~gpsyc~iatrist, 'wh conclud- w a 4 cotpihn anexmlaio, n
eu she ~~~ Ev~en i w]assume ct] F right

tedisitcir h rd reasona~bl cause to aghtsiicih~~~' a #l sher
1. The Fifth Aednt right against self-incrim- iatois asdbcue tedfnati C0111

F

L



L

U.S. v. DAVIS
Cite as 93 F.3d 1286 (6thCir. 1996) 1291Sixth Amendment rights to counsel2 and to suant to 18 U.S.C. § 4242.4 Section 4242compel witnesses in her favors requires a district court to order a psychiat-The circumstances under which an exami- lie or psychological examination of the defen-L nation can be ordered, and the time, place, dant on the motion of the governmentand manner of conducting the examination, [ulpon the filing of a notice, as provided inraise due process concerns about the appro- Rule 12.2[ (a) I of the Federal Rules of Crimi-priate limitations on the government's power nal Procedure, that the defendant intends toto restrain the defendant's liberty in order to rely on the defense of insanity." (Emphasisconduct the examination. added.)

Defendant did not give notice of her intent1. Authority to Order Examination of a to rely on the defense of insanity, and dis-Defendant ho Gives Notice ofIntent to claims any such intent. Rather, she gavePresent Expert Testimony Regarding notice of her 'intent "to introduce expert tes-Her Mental Condition at the Time of the timony relating to a mental disease or defectAlleged Offense. or any other mental condition ... bearing onWe first confront the question whether the the issue of guilt." Fed.R.Crini.P. 12.2(b).| district court was authorized to order any Section 4242 neither permits nor requiresexamination of the defendant under the cir- a court-ordered examination by the govern-cumstances of this case. The parties have ment regarding the defendant's "mental con-suggested two provisions which might autho- dition" at the time of the alleged offenserize a court-ordered psychiatric examination when the defendant gives notice of her intentof the defendant's mental condition at the to rely on expert testimony on that subject.time of the offense, 18 U.S.C. § 4242 and See United States v. Marenghi, 893 F.Supp.Rule 12.2. In light of our conclusion that 85, 99 (D.Mei995).neither the rule nor the statute authorizes acourt-ordered examination, we' also consiner b. Authority Under Criminal Rulethe courts' inherent authority to order an 12.2(c).

[71 The "government argues Rule 12.2(c)of the Federal Rules of Criminal Procedure* a. Authority Under 18 U.S.C. § 4242. authorized F the court-ordered examination.n [6] Clearly, the defendant could not be The structure of the rule is critical to the*tcommitted' for thepurpose of conducting a governmnnt's argument, so the full text ofpsychological or psychiatric examination pur- Rule 12., is set forth in the margin.5 The
of | pelled to provide testimonial 1 evidence against- statute has been raised by the defendnt, perhapsherself on an elemeni of t~ie crime--!-her mental' prompted byLcnenta h sauemgtb

g ^ * r ~~~~~~~~~~~~~~~~capacit. I Adgovernment has 'not responded toL f , 2- The Sixth Amendment right to counsel may be - defendant's arguent that § 4242 does not au-5 l ~~~~~~raised because the court-ordered examinato is hoi4ea ordered psychiatric 'examinationAwl , ~~~~~arguably a "critical stage" of the proceedig a of the defendanth ' e-e Rather, it bases its asser-which the defendant should be permitted to have tion of 4 a Oght' to examination solely on Fed.counsel! present if she desires. See Estelle Rv. RC I ;2(c).Smith, 451 U.S. 454, 470-71, 101 S.Ct. 18661876-77, 68 L.Ed.2d 359 (1981). 5. Fed.R,Crin.p. 12.2 provides:3- The sixth Amendment right to compel wit- (a) Defeisof Insanity. If a defendant in-; nesses in the defendant's favor is raised by the tends torly upon the defense of insanity at thePotential sanction under Fed. R.Crim. P. 12.2(d) time Of tle lleged 'offense, the defendant shall,if the defendant refuses, to submit to a court- within th [ime provided for the filing of pre-ordered examination: exclusion of her expert trialmotios or at such later, time as the courttestimony regarding her mental condition. may direc4' notify the attorney for the govern-
4. Indeed, the government does not argue that the the clerk. If there isexamination of the defendant here was permitted m i Ietin of such te and f

b y § 4242. The potetialappicablit of hat hissubdvison isan the' requirementd of
11 § 4242. The ~~~~~~potential applicability of that ti u dvso ,i s nt may not be raised as
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government argues the identical syntactic 12.2(c) in this fashion, to base this conclusionstructure of the first sentences of subdivi- on the similar syntactic structure of subdivi-sions (a) and. (b) implies that notice of either sions (a) and (b) is misleading. The similari-an insanity defense or an intent to introduce ty between the' first sentences of subdivision ,psychiatric evidence of mental condition at; (a) and (b) only concerns the timing andthe ime of the offense may present an "ap manner in which the' defendant is required to
propriate case" for a cout-ordered exarnina- give notice to fthe government. Similaritiesti6n under subdivision (c). Furtherinore,~ the regarding suchr mechanics do not demon-government asserts, the, separate sanction strate an intent th~at the subject of the noticeprovided in subdivision (d), which allows ' thedistro dict curtt o n exclude, ex ich amours the ' should be treated similarly for all purposesdistrict court to exclude expert testimony if under the rue.'
the defendant fails "to give notice when re-
quired by subdivision (b)" or "to submnit to an On the other hand, the fact§ of which theexamination when orderedunder5'subdivisio6nI defendant is required 'to give notice under '(c)," makes little sense if the oniy possible subdivisions (a) and (b) differ, in a highlyexamination is for'insanity! Fily;the gov- significant way. Subdivision (a)' directs the
eminent contends the stated purpse of the defendant to, give notice of his orther intentnotice requirement-.to avoid ,dela~iJLI0lict "to re y upon the defense of insanity," while Hly assumes the government is edtitloed t' subdivision (b) directs the defendant to giveconduct 'its own expert examination'f9thl notice of her, or his intent "torintroduce ex- 'defeifdant be[for triaL' pert testimony .. . '" AsI Congresst has al- lThe essence fthready recognied, in 18 US.C'. 4242Lanisas Lfollows: I eedn~h ntice insani~ty defenise will necessarily pti su
of iinent to inodc' iwer'ttestiin y may a very specific question regarding phe 'defen-be "anappropvate easer uider Rul I,2lc); dant s Wental condition at the time of thewhich would permit the court tol' ord' 'a' offense, and wl therefore require tha the
examination pursuant to 18 U.S.C. 4241 or government be permitted to eamind the de-
4242." While it lmay'be possible todF1re Aue fendan on request. By contra t~e isi o.

a defense. The court may for cause shown mental condition on which the defendant hisallow late filing of the notice'or gratsdditjon. introduced testimony.
.al time to the parties to prepare for!trihl 'or (d) Failure jo' (%1 mply. If there i a fiemmake such other order as may beAP] to give nohce whe required by dIm so

make Ettopre.4arestlrfoiony f6e. Whethr "atte teof caniiso'o h

Cbnditon e MfUta o, th.sdruletor to umt aclt exd anCondition.hef a defendant't intendt tol ij tic. wwhen ordered 'uider 5sub 8division (c) o 87thisexpert testimoiiy relating to auleethe oalEEexcdis8etaseori defect or, 'aiy other mnlc i o ' n hexp rt m feed ' tetdefendant ing iss ue of gulsue tfhe anyx tht oe issoered b i deled odefendnt shal~l ithin the ti of the dee guilt. ',1,g

th Motions.'t IL. ,

defedantshal, wihinthe ime pro~de4 for (e) 0i4d~niissibilit of ¶*hdii. n'Ittention.th filing of prviieacemotions 
n orsato'itih 

noaicetime ~as the couii may direct, inot yt~to.. Eiec fAnM neto[a owihntcney 'for tihe'i government in wItgfFhgieuneisdlio(a'o 
)..arintention anid fille a copy ofsithdrt~ it as n is nt naycvl'j rii~atheclec. Theco~rt ayforcu, h proceeding, amsil g~s ~epro halthehnoi04r I.i1F gave notice of ti neto

al time' to h7arestp arfo lr 6. Whether "at the time of the" commrission,'of therorder as may a ~ ~ acs ponsitutonfense he deferidant, asa L(c)~~Mental~~~xaminatonr ofI at cosiuig the th r dfIct aan aproprite" cse 'te cout mv, ~ ' ~ resut of 'a severe mental disease or dfcF5tio~~~~ ~ ~ ~ ~ ~ unable~~~~ toIprciat th aueadultof theof the ~ for the ~'''7 ~iF i, '~ wrongfles fhis acs 1 ... §17(a).
pursuant to 18,U.S.C2 f2 4 1 r44.~oFs~e
ment~ made by4 'the defeiidafit inth 7. The constitutional issues involved in compelled~any examinatibni provd'fcrb"'F ue examinations reazding insanity teslewhether- jthe~ lex a kdahu not entirely resolved. r~See U~nited St~ztes~i 4.byer,thecnntfie eeatptstn6yb 740 F.2dJl 04 (D.C.Cir.1984). Thhse iss'ues are

the expert ase'~ ~i~io 'suc~hj ~ateale~it~ A~d i~ notbefore theCourtiltoday b&e~ T hotherfruit pf, he sttemen shal Fk~ ~~d 'extent relevant to this atialysis, the Court wil'I
nal proceediltg~e~cept~on ~assume the conti~tiutionality of cbrnpell'J excami-F r ' 'I '~~~~~~~~~ FL~~ IH ,, ;I I1

natonsregrdmgl n aity
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duction of expert testimony regarding a It is more reasonable to conclude that the
mental condition,, disease, or defect does not intent of the first sentence Rule 12.2(c) was
particularly suggest the need for an exami- to permit the court to consider the potential
nation of the defendant, let alone require it. applicability of § 4241 and 4242 in connection

The kinds of expert testimony which could with required notices regarding mental con-
be presented regarding the defendant's men- ditions. While a suggestion of mental dis-
tal condition may varywidely. For example, ease or defect at the time of the alleged
the defendant may seek to present expert offense does not itself permit or require a
testimony about the effects of mental retar- competency examination, for example, a his-
dation or a developmental disability. The tory of mental disease is a factor the court
expert testimony could concern a psychiatric should consider along with other factors such
disorder such as schizophrenia or paranoia. as the nature of the disease and the court's
Expert testimony may generally describe the own observations. A notice of intent to as-
effects of a particular condition, relying on sert an insanity defense will require the
other evidence to establish the defendant court to order an examination at the govern-
suffered from that condition, or it may par- ment's request.
ticularly concern the defendant, based on Some federal courts have ordered psyehi-
examination or observation. atric examinations pursuant to Rule 12.2(c)

The Advisory Committee Notes to the or have suggested that such an examination
1983 revision of Rule 12.2(b) make clear that would be appropriate when a defendant gives

L the rule was intended to require the defen- notice of intent to present expert testimony
dant to provide notice of any of these kinds, regarding her or his mental -condition. See,
of expert testimony. But unlike a claim of e.g., United States v. Stackpoe, 811 F.2d 689,
insanity, a mental condition, disease or defect 697 (st4Cir.19§87); United States v. Buchbin-U requires a casej~by case analysis to determine, der, 7,96 F2d 910, 915 (7th Cir.1986) (finding
whether a psychiatric or psychological exanil- the govnmenthad been prejudiced by lack
nation of the defendant will be necessary for, of notice of the defendant's intent Ito present
the government fairly to rebut' the defen expert testimony because it "did not have
dant's expert evidence. sufficient" time prior to trial to have the de-

It could be arged that Congress included fendant examined by its own exert wit-
the phrase "in an appropriate casefor i ness6es'9; United States v. Halberi 712v Fd

388 ~9hCir.1983); ntSM 'VVeavery reason. However, the rule's specific Pe tcUnited Staev. Vega-
reference to 18 U.S.C. §§ 4241 and 4242 Pe ee, 137 F.R.D. 233 (E.D.J.C.1991);
inhibits such an interpretation. These stat Unite dl States v. Banks, 137 FR.D. 20(CDI .99);c Unted tes.RaeL utes applyb only in specific circumstances. au
Section 4241 providesfor ant examination 9,63 , 1 332 334 (10th Cir.1992) (noting
the defendant's competency to stand trig i that district court had ordered Psychiat
there is reasonable mause to question then he e iation pursuant to Rule (c) ad
defendant's competn cy); section 42 ret 18' U.S. lo 424 following defendant's notic
quires an examination regarding a Plm of rirutt ue1.().Te reasoningo
insanity, atthe requ se es bears examinaio
Supreme iCourt~ qr ongress* ha nte"e While noting !that 18 U.S.C. §44 andL ~~~~~Rule 12.2~c) totperxi amirimt a 4242 o6l authorize psychitric etig to de-,
broader. aray of ea, why did it notitl ternel1 competncy or sanity *,e district
the court to order an examination '" , couxts Iin1 iVega.9enarete and Bent ea

approriat ca~e ~' anl~to `1~ U..proceed~ Ito exta mine whether Rule 12.2(c)
t~ge~er4Jiov~ ie arAintysyD aacurt toprder psychiat, eval.

referec tooeity.", 13 .. D .1. Becaus a
clearly denionst~~~ratet,gahinn did nat1 jrovide

Congrhc e o oeurs srih d nL ~ ~ ~ ~ ogesitne~~ eapial' na~xe~h o~stre othe Advsory,
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Committee Notes accompanying the rule, lack of notice. This would have meant that

and concluded it was "apparent that the the government would not have been

drafters of Rule 12.2(c) intended to allow the equipped to 'cross-examine the expert, that

government to examine a defendant who in- any expert called by the government would

tends to rely upon expert testimony regard- not have had an opportunity to hear the

ing a mental condition." Bank§ 137 F.R.D. defense expert testify, and the government

at 22; Vega-Pewrete, 137 F.R.D. at 235. would not have had the opportunity to

The Advisory Committee Notes on which conduct the kind of investigation needed to

these courts relied state, in pertinent part: acquire rebuttal testimony on defendant's

Because it is possible that the defendant claim that he was especially susceptible to

will submit to examination by'an expert of 'inducement Consequently, rule 12.2(b)

his own other than a psychiatrist, it is has been expanded....
necessary to recognize that it l some-, Notes of Advisory Committee on Rules, 1983

times be appropriated for' defndand' to be R Bevision to Rule 12.2(b).
6 xpe oth- fIexamined 'lby 'a governent teher The entary notably does not suggest

than a psyiatrist. the' government ould.be prejudiced if it

This commentary addresses the kind of were not given' suffiient nqotice 'to enable it

expert testim e defendant might seeks toexamine the dfendant.j'' AAs' thee commenL

to introduce. and the kind of expert examina- tary' implies the government can prepare to

ton geent might seek,'not the'i meet expert defn 4evide#,ce in' a variety of;

circumstanes uer which a defendant could wyays, including the retention o a govern-

be coinped to6'submit-to an examination. muent'iV o4latlend at trial and assistt-he

We onclude this cImmentary pol- tion, and review

vids -o ~nsil~tinto the qu~estion whether If ~ienic 'ie'd lip"o'n by the ,defefis6eex-

Rule 1.2(c)F~wasixn~ded to permit the, couk [pr. Tu~ ihLed for avanc noticel of LJ
to order an' dn oinain of a ~defendant W1ol * AepiWeidn 41s 'notiml a or-r

givs ntic~of~anintnt o itrduce, exper#L~rdexmnto tbf the d ndantisinmtend-'
testimony regarding er or his Menta condi rapoiael~h omnayt ue
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other forms of nmental examination, when herent authority to order a reasonable, non-

"his silence may deprive the State of the custodial examination of a defendant under

only effective means it has of controverting appropriate circumstances. The extent of

his proof on an issue that he interjected this authority of course must be determined

L into the case." (Emphasis added.) on a case by case basis. As intimated above,

Notes of Advisory Committee on Rules, 1983 serious-and as yet undecided--constitatiOn-

Amendment to Rule 12.2(c). al questions are presented. Under the par-

We find it unlikely that the Supreme 1 (cou ticular circumstances of this case, however,

L We find it unlikely that the Supreme Court where the defendant has consented to an

or Congress intended the first sentence of examination (and therefore waived the privi-

Rule 12.2(c) to resolve, sub silentio the Fifth lege against self-incrimination), the Court

Amendment concerns arising from a corm- need not decide these constitutional issues.

Lh,. pelled, custodial pretrial examination of a The district court here has inherent authorl-

criminal defendant concerning her or his ty to order an examination of the defendant,

{ mental state at the time of the alleged of- provided the examination is both reasonable

fefnse-an element of the crime which the and non-custodial.

government bears the burden of proving.8 We recognize our ruling leaves the district

For these reasons, we concludes that Rule court without detailed guidance for its deter-

12.2(c) did not authorize the district court to minations regarding the terms of the exa=i-

order the examination, of the defendant re- nation. We do so advisedly. The proper

garding her mental condition at the time of parameters of the courts' inherent authority

the alleged offense. can only be determined based on concrete

cases or controversies, after development of

c. Inherent Authority. the factual and legal issues at the district

[8] While neither Rule 122(c) nor 18 court level.

U.S.C. §§ 4241 and 4242 authorizes a district
court to order a custodial pretrial examina- 2. Due Process

tion of the defendant concerning his or her Because the Court finds no authority for

mental state at the time of the offense, the the district court's order committing the de-

LAI statutes and rule do not displace extant in- fendant for psychiatric or psychological ex-

8. The defendant's statements to the government pert's conclusions), cannot be used against the

expert during the examination are unquestion- defendant in the governments case-in-chief.

ably "testimonial." Estelle; also see Pfennsylva- I ' Whei the defendant claims "diminished capac-

nia v. Muniz, 496 U.$. 582, 110 S.Ct. 2638, 110 ity," however, he or she seeks to undercut the

LEd.2d 528 (1990). Although court-ordered ex- goverments proof of an element of the offense.

r aminations regarding insanity have generally i Therefore, any compelled examination will nec-

been found not to violate the Fifth Amendment, 1y invove self-incriminatiOn. Estelle, 451

the fact that the defendant's mental state is an e 4
* elmentof he cime hic thegovenmet mut US.~ 454, 101 S.Ct. 1866, 68 L.Ed.2d 359. While

poe may offecreie a defennt's mus Ru'eI12.2(c) would prohibit the government from

dence about her or his mental conditibit froma introducing the incriminating statements (or ex-

claim of insanity for purposes of determining pert testimony based on them) unless the defen-

whether a compelled pretrial examination of the dant introduces testimony regarding mental con-

defendant violates the Fifth Amendment privilege ditidon the existence of an exclusionary rule will

against self-incrimination. not easily justify a compelled examination in the

The defendant whp claims insanity interijects a first place. Exclusion is a remedy for a constitu-

new issue into the proceedings on which he or tional violation; the defendant should not be

she bears the burden of proof. 18 U.S.C. § 17. precluded from preventing the constitutional vio-

The privilege is not violated by an examination, lation from occurring.

because the examination does not concern an The issue squarely presented by a government

element of the crime. SeeEstelle v. Smith, 451 garding his

U..44e 6,11~ 16,17,6 .d2 request to examine the defendant regadn i

3. 59 , or510 Ser mental87, 8 LEstdate atthe time of the offense is

39(198 1). The~limited purpose of thexamina- agairmnsta se stnriiate o ygvn oieo n

359 concomTheitntlyrestrictsthe use theexamin- whether the defendant waives the privilege

tion can only be used to rebut defendant's expert ted to introduce expert evidence on that subject.

evidence. Estelle teaches that a defendant's Criminal Rule 12.2 was not intended to resolve

compelled testimony before a government expert, this constitutional issue, and we need not and do

and the fruits of the examination (i.e., the ex- not decide the issue here.

S
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anination regarding her mental state at the
time of the alleged offense, we need not
address the subsidiary question whether
such an examination violates the defendant's

due process rights.

Our ruling today does not preclude the
government from examining thedefendant
pursuant to a voluntary agreement among
the parties. An agreed examination may, in
fact, be of benefit to a defendant the 'gov-_

ernmenet's expert may well agree with is or
her defense following the examiunation. Such
a voluntary arrangement could, of eourse,
alleviate the constitutional, concerns inherent m

in a court-ordered examination..

IV. CONCLUSION

For the foregoing reasons, we find the
district court erred by failing to reconsider
and vacate its order committing the defen-
dant for purposes of determining her compe-
tency to stand trial. We find no authority I

for the district court's order committing the L)
defendant for purposes of conducting -n ex-
amination of her mental state at the time of m

the offense. However, the district court has !
the inherent authority to order a reasonable,
non-custodial examination of the defendant
under the circumstances of this case. Ac-
cordingly, the district'court's order is RE- LJ
VERSED and this case is REMANDED for
further proceedings not inconsistent with this

opinion.
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el""sll reaffirm., modify, or reverse
*r sixty days of thereciptofthe CHAPTER 313-OFFENDERS WITH MENTAL
a request Thc Board shall in- DISEASE OR DEFECT
mey General and the individual to
sion .applies in writing of its. deci- Sec. Sec.
a"s therefor. . 4241. Determination of mental competency to 4245. Hospitahzation of an imprisoned person

stand trial suffering from mental disease or defect.
233,ded , r 91473, 1i9e 7, 4242. Determination of the existence of insanity 4246. Hospitalization of a person due for re-

a~~ended Pub.L 98-473, Title II, ~ . at the time of the offense. M
12, 1984, 98 Stat. 2178.) 4243. Hospitlization of a person found not lease but suffeing from mental disease

ied. PubL 99-646, § 3(a), Nov. . guilty only by reason of insanity. or defect.
i 35923 4244. Hospitalization of a convictedperson suf- 4247. General provisions for chapter.

L' 4-233, § 2, Mar. 15,1976 9 ferins from mental disease or defect {4248. Omitted.l
o'red imposition of sentence on
fenders pursuant to the Federal § 4241. Determination of mental competency to stand trial

PwAct., (a) Motion to determine competency of defendant.-At any time after the
I MI been repealed eff. Nov.' 1, commencement of a prosecution for an offense and prior to the sentencing of the
* L 473, rite II, § 235, Oct. 12, defendant, the defendant or the attorney for the Government may file a motion for a
led, was repealed Nov. 10, 19~86, 1

tment of The repealer by Pub.L hearing to determine the mental competency of the defendant. The court shall grant
Siv. 10, 1986, 100 Stat. 3592. the motion, or shall order such a hearing on its own motion, if there is reasonable

inii .. 9 , § Usetj11 ,cause to believe that the defendant may presently be suffering from a mental
P, Stat. 3612- as aended P§lhL disease or defect rendering him mentally incompetent to the extent that he is unable

VII, § 7014, Nov. -18, 188, 102 to understand the nature and consequences of the proceedings against him or to
assist properly in his defense.

Stb.l 94-233, § 2,' Mar. 15, (b) Psychiatric or psychological examination and report-Prior to the date of
ZJ! authorized executionof war- the hearing, the court may order that a psychiatric or psychological examination of

"-a Zone 'parole violators, the defendant be conducted, and that ,a psychiatric or psychological report be filed
:h had been repealed eff. Nov. 1, with the court, pursuant to the provisions of section 4247(b) and (c).
.~-473, T~ite II, § 235, Oct. 12, (c) Hearing.-The hearing shall be conducted pursuant to the provisions' of

i( ~s'epeledNov., 10, 1986,
ant' of the repealer by Pub.L section 4247(d). -

(4iNov! 10,. 1986, 100 Stat. 3612- (d) Determination and disposition.-If, after the hearing, the court finds by a
eability of Administrative Proce that the defendant is presently suffering from a

:'-.mental disease r defect rendering him mentally incompetent to the extent that he is ..
z of the provisions bf chapter 5 unable to understand the nature and consequences of the proceedings against him or
dc, _ates Code, other than sections to assistproperly in his defense, the cqurt shall commit the defendant to the custody'
and 557, itheCommission 'is an of the Attorney General The Attorney General shall hospitalize the defendant for

aned in such chap<; treatment in a suitable facility-r'.
a of subsection (a) of this sec- '(1) for such a reasonable period of time, not to exceed four months, as is
t ¶3) (A) oftitle 5, Unied States necessary to determine whether there is a substantial probability that in the

not foreseeable future he will attain the capacity to permit the trial topr ; and

.. li . '(2) for; an additional reasonable period of time until- *
d that actions of the Commis - (A), his mental condition is so improved that trial may proceed, if the
ti tiou .4203(a) flare not i *- court finds that-there is a substantial probability that within such additional
-f6disions ofsection 553 oftitle 5, period of time he will attain the capacity to permit the trial to'proceed *or ;

od they shall ereviewable in :..-a-. (B.) the pending charges against him are disposed of according to law-,
hit t* prpivm=on of. sections 701whcerisale.'
Ih"'. 5 , United States'C ode. whichever is earlier. '

ok ie mllbission puriuant to . . If, at the end of the time period specified,' it is 'determined ':that 'the defendait's
. A, and' (3)' lot seation 4203(b) mental conditi6n has not so improved as to permit the trial to proceed, the defendant
ered actions cmmtted 'o igency is subject to the provisions of section 4246.

!P~X-Kesf7f(,a) (2) of title ' ()
u+aea;df section Jv:'':.2- oftitle ' (e Discharge.-When the'director of the facility in which a defendant is hospital-

s. go * * . ized pursuant to subsection (d)ydetermines that the defendant has recovered to such
.33,8 ,1§ 2, Mar. 1d, 1976, 90 an extent tha't he is able to understand the nature and consequences of the

I-alu of rsl- - l lo; : j proceedings against him and to assist properly in his defense, he shall promptly file a
certificate tolthat'effect with the clerk of the court that ordered the commitment.

73 Teffeiye on the-clerk shall send a copy'of the certificate to the defendant's counsel and to tle
~nth beginning ,thrt'-s x . >attorney for the Government. The- court' shall hold a hearing, conducted pursuant to'

n 12^ a 198,aeppcable only to the provisions of section 4 t(d), o determine the copetency of the fendant.
PubL 98-473, appicable for fve , after the hearing, the court finds by a preponderance of the enideuce that the
erlpursi~ant to the prpvsons of defendant hnslrecovered tosuch an extent that he is able- to understand the nature
1 ub.L 9s473 and except as and conseque4ces of the proceedings against him and to assist 'properly in his

'for therein, sesection 235 of defense, the court shall order his immediate discharge from the facility in which he is
I. amended, set Out as. a note hospitalized and shall set the date for trial. Upon discharge, the defendant is
M55l Of tis title subject to the provisions of chapter 207.

63 U.-SCA-I-
1989 Supp. Pamiph.
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(f0 Admissibility of finding of competency.-A finding by the -court that the or treatment, would Ja

defeudant is mentally competent to stand trial shall not. prejudice the defendant in person or serious damny

raisingthe issue of his insanity as la defense to the offense charged, and shall not be whichever is earlier. The A

admissible as evidence in a trial for the offense charged. caui

(As § p~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~erson'seefot cutoy care '
- (ahiedd Oct. 12,,1984, Pub.L. 98-473, Title II, §,408(a), 98 St 2057.) . peasons custody, rtue anc,2

, ,§,,,4v 2.D. et nt bn of the ,existence of insanity at the time of the offense (h) Discharge.-When theo
~~Det~~~r~pinetioflI I-hospitalized pursuant to su.

(a) Motion for pretrial psychiatric or psychologic examinatioL-Upof the from his mental disease

filhxig'oC. auticb, as provided -in Rule 12.2 of Zhe Federal Rules of Criminal conditional release underaI

Procedure, that -the defendant intends to rely on the defense of insanity, the court, al are or treatment, wou

I pon. motion of the attorney for the Government, shall order that' a psychiatric or another person or serious d

psychoeogical examination of 'the defendant be conducted, 'and that a psychiatric'or certificate to 'that effect v,+?

Wbe fileda'witp-iw the court, pursuant to the provisions of section The clerk shall send a.

4:-X(1i}1(cf: i , . , ] , , , , .attorney for the. Governmnk-j

)S" -al I erict4-1f tlie issuie of insanity is raised by notice as, provided in person or, on the motion of

I .'Ilatb &Me'-eil Rulesif Criiinal Procedure on iotion of the defenat or l shall hold a hearing, condu'
me -IqSthe Government or on the courtes own mtion,' the ldrymsha'llbe' determine whether he shocT

ip9 4 t dwfiid,5'oW ' in the event -of a no-njury trial, the court -shall -find the'gh t inlad

g-itu , 
(1 0) hisrelease would

Or not t or another person or serb

oty, onIy'.e reason of insanity. be immediatel

paws (A'aii~ended ' 12;,1984; Pub. 98-473, 1tle II, § 408(a), 98 Stat. 2059.4 ) (2) his conditional re?

W," ".r. or psychological care oi

. - § .4243." of a person found n~ot gilty only by reason.of insanity bodily injury to aanot,17
Hospxtallzatson ~~~~~~~~~~~~~~~~~cour shall-,

(a) peterminti o resent mental 'coindition of acquitted! person,.-If a' (Apoderta

(b) ''Psychiatric or pychological examination and reports-Prior to the date of the c ,e=ourt to qbe ir
t e in, pur ua tt s bse ti n h court shall order that a psychiatric or l

* psychologis ald report bgm tiled with the court, parsuant tohe e provisions of section precrbe ein'ha

(C ng.A auitghalte r t to te provistion of see ou an

4247d) nd shal tkelay onotltrta ot daysfolloingtespca verdicteeliminate the regimen of nb

rn ef f of.5I
___ fo 't no t a r sn subston ( Reoao . ' 0F1[I

person-Prilty~ bnly by reason of insanity of a~ offense inolvingth bodilyf responsibe for ofininsth f

W'injuy toh 1oasriclou sy dax togithe propertyof, anotherperoortivovig ishared xourt tsle

the, erm koI, uch~injtr~T oroumag h s.hel burden ofa prvn bsy cleari anoaigrrsdcinoe h

in~ury~t~ anotheriproxiL 1s~ferIdesendamag ofb oet o nteue&toadreenthaedll, a asop1 antI
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ps(eoloica)etr~uinti01bel1 wipoith h ourt, aftersu theharig he rourtifilns tof fiond co rtshall, after

by the sporyeays or wxgIt peiadvrdct suitabl

stan~~~~~~ai'prsai t subpetion (4) of this sectionhttepro' rlas failty)n f ,

wo~xldi~ot ~eate~ subsantia risk of boiyinjuryy tof offether peson or 5 eiu rescrbdons i[ 1ud

dax~iae of $opertyof ~noher du 1 ~ apresen menotalr dieasen or defect, g th cout ontndisc~ ae~

slsl a ~ i teprd~t the cutod ofthe Attriieny Geovnerl Thb tony or r nd
G~xra hllrlas h~esn~ot~ prorae fiia f h taei whhIte h)aig J ttinso

peion MIop~ie o~s tdi such St eate wl assum restonsibl ity ofbordisoya
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UNITED STATES CODE ANNOTATED
TITLE 18. CRIMES AND CRIMINAL PROCEDURE

PART III--PRISONS AND PRISONERS
CHAPTER 313--OFFENDERS WITH MENTAL DISEASE OR DEFECT

Copr. © West Group 1997. No Claim to Orig. U.S. Govt. Works
Current through P.L. 105-22, approved 6-27-97

§ 4247. General provisions for chapter

(a) Definitions.--As used in this chapter--
(1) "rehabilitation program" includes--
(A) basic educational training that will assist the individual in

Ad By { understanding the society to which he will return and that will assist him in
understanding the magnitude of his offense and its impact on society;

me (B) vocational training that will assist the individual in contributing to,
and in participating in,'the society to which he will return;
TEXT (a) (1) (C)

(C) drug, alcohol, and other treatment programs that will assist the
* individual in overcoming his psychological or physical dependence; and

(D) organized physical sports and recreation programs; and
(2) "suitable facility" means a facility that is suitable to provide care or

treatment given the nature of the' offense and the characteristics of the
defendant.
(b) Psychiatric or psychological examination.--A psychiatric or psychological

examination ordered pursuant to this chapter shall be conducted by a licensed or
certified psychiatrist or psychologist, or, if the court finds it appropriate,
by more than one such examiner. Each examiner shall be designated by the court,
except that if the examination is ordered under'section 4245 or 4246, upon the
request of the defendant an additional examiner may be selected by the
defendant. For the purposes of an examination pursuant to an order under

<''5'5vih"'5 section 4241, 4244, 'or 4245, the courti may commit the person to be examined for
a reasonable period,' but not to exceed thirty days, and under section 4242,
42413, or 4246, for a' reasonable period, but not to exceed forty- five days, to
the custody of the At'torney General for placement in a suitable facility.
Unless impracticable,' the psychiatric Ir Psychological examination shall be
conducted in the suitable facility, closest to the court. The director of the
facility may apply for a reasonable iz 'e E e'sion, but not to exceed fifteen days
under section 4241,' 4244, or 4245, and nht to exceed thirty days under section
4242, 4243, or 4246, upon a showing of good cause that the additional time is
necessary to obserVe"'and evaluate t'fhe 'defendant.
(c) Psychiatric or psychological reports. --A psychiatric or psychological

report ordered pursuant to this chapter shall be prepared by the examiner

La



designated to conduct the psychiatric or psychological examination, shall be Low
filed with the court with copies provided to the counsel for the person examined
and to the attorney for the Government, and shall include--

(1) the person's history and present symptoms;
(2) a description of the psychiatric, psychological, and medical tests that

were employed and their results;
(3) the examiner's findings; and
(4) the examinerTs opinions as to diagnosis, prognosis, and--
(A) if the examination is ordered under, section 4241, whether the person is L

suffering from a mental disease or defect rendering him mentally incompetent to
the extent that he is unable to unders~tand the nature and consequences of the
proceedings against him or tobassist properly in his defense;

(B) if the examination is ordered under section 4242, whether the person was
insane at the time of'the offense charged;

(C) if the examination is ordered under section.4243 or 4246, whether the
person is suffering from a mental, disease 1o6r defect as, a result of which his
releasejwould~create a sub taintial is I l nuyt another person or
serious damage to property of aodtlorh;

(D)) if the examairation ~Ls dI~eridid under section, 4244: or 4245, whether the
person is suffer ing, roma ora d m t ase or defect as a result of which he is
in need of cu'st'd for care Or rtir~ena t Žn, a suitable facility; or

(E) if the examnatio is ordered as a~ part of a presentence investigation,

any recommendat E e idT i im a gs to how thea mental Condition of thedefedantsh~u f~etet eni~e~
(d) Hearing.--1J a, earin bree 1 prsu~ant to this~ phapter, the person whosemental condition is t1 e AsuI o tlo i E rikg shall be represented by counsel

and, if he is~ and~i IV ~~ t a ~in a.dequate' representa~ton, counsel
shall be appointed for him' pa rsua o section 3006A. The perzson shall be
afforded an p tt fn ,ISresent evidence, to. subpoena witnesses
on his behalf, Ind tha ssfr anc a sblexaomineb witnesses wsit appear at the
hearing,. I F

(e) Periodiz rewportan[ i 1, requiirement .- ~-(l) The director of the
facility. in whidh a peron ant to--

(A) section I 4~"' ' eots; or~
sectio'n,4' 40' ~'6 51a4l parbp annual reports concerning

the conta i~no p~riconon iOnin recommendations concerning the

in"'e'hosn

need for his' cc'atn 1 jtlS z uD ~ prtS ishall be ,submitted to the
court tht oid hfacili.ty Ian4'cpis h
reports shall le.~ohe eos as ,I 6he1 court may direct. A copst
of eac~ ,suchthe

prosec~utio pf L~~A j ~~Y zed afte th beginning of a
titlecutionl ~ ,o' [ection 871,, 879, or 1751 of this

title shall he UnttedStates 'Secret Searvice.
Except~~~~w'ith hei S'c'ret' Servic~e shall notueo

Except '~~~~~with "th~~~~~k~~A~~~l#' g ~ ~ ~ ~Ietuue o
discl os~ theif ihIn %j" 'ot5 'titlie.r than carigout
protective: d~uti~ dr e ~ohr cryn

(2) The dir dtorf ~ fl,~ wh hapro shospitalized pursuant to
secti'on 4241', 4 3~ ~,~'l~~"Aa~ nomsc person of any
rehabilitat'ion, progrm that ar aviable for persons hospitalized in that
facility.

LI



(f) Videotape record.--Upon written request of defense counsel, the court may
order a videotape record made of the defendant's testimony or interview upon
which the periodic report is based pursuant to subsection (e). Such videotape
record shall be submitted to the court along with the periodic report.
(g) Habeas corpus unimpaired.--Nothing contained in section 4243 or 4246

precludes a person who is committed under either of such sections fromre establishing by writ of habeas corpus the illegality of his detention.
(h) Discharge.--Regardless of whether the director of the facility in which a

person is hospitalized has filed a certificate pursuant to the provisions of
subsection (e) of section 4241, 4244, 4245, or 4246, or subsection (f) of
section 4243, counsel for the person or his legal guardian may, at any time
during such person's hospitalization, file with the court that ordered the
commitment a motion for a hearing to determine whether the person should be
discharged from such facility, but no such motion may be filed within one
hundred and eighty days of a court determination that the person should continue

* to be hospitalized. A copy of the motion shall be sent to the director of the
facility in which the person is hospitalized and to the attorney for the
Government.
(i) Authority and responsibility of the Attorney General.--The Attorney

General--
(A) may contract with a State, a political subdivision, a locality, or a

, i . , . private agency for the confinement, hospitalization, care, or treatment of, or
*? god ,.w- Add row the provision of services to, a person committed to his custody pursuant to this

`7 !chapter;
L^. (B) may apply for the civil commitment, pursuant to State law, of a person

committed to his custody pursuant to section 4243 or 4246;
(C) shall, before placing a person in a facility pursuant to the provisions of

section 4241, 4243, 4244, 4245, or 4246, consider the suitability of the
facility's rehabilitation programs in meeting the needs of the person; and

(D) shall consult with the Secretary of the Department of Health and Human
Services in the general implementation of the provisions of this chapter and in
the establishment of standards for facilities used in the implementation of this
chapter.

(j) This chapter does not apply to a prosecution under an Act of Congress
applicable exclusively to the District of Columbia or the Uniform Code of
Military Justice.X U

L .
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(B) by adding at the end the following new subsection:

"(h) DEFINITION.--As used in this chapter the term "State" includes the District of Columbia.".

<< 18 USCA S 4247 >>

(2) Section 4247(a) is amended--
(A) in paragraph (1)(D) by striking "and" after the semicolon;
(B) in paragraph (2) by striking the period and 'inserting "; and"; and
(C) by adding'at the'end the following new paragraph.

"(3) 'State' includes the District of Columbia.".
(3) Section 4247(j) of title 18, United States Code,'is amended by striking "This chapter

does" and inserting "Sections 4241, 42,, 4243, and 4244 do".,

SEC. 11205. LIABILITY FOR AND LITIGATION AUTHORITY,'OF CORRECTIONS TRUSTEE.

(a) LIABILITY.--The'District of-Columbia,,shall defend any civil action or proceeding brought
in any

Copr. (C) West 19,97 No Claim to Orig., U.S. Govt, Works
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor David A. Schlueter, Reporter

RE: Rule 23. Trial by Jury or by the Court: Legislative Proposal to
Reduce Size of Jury

DATE: September 10, 1997

r In his oral report to the Committee at its April 1997 meeting, Mr. Rabiej informed
the Committee that the Omnibus Crime Control Act of 1997 (S.3) contained a proposed
amendment to Rule 23(b) which would provide for six person juries. It was the consensus
of the Committee that this item should be placed on the agenda for the October 1997
meeting for discussion.

Attached are: (1) a letter from Judge Stotler, Chair of the Standing Committee, to
Senator Hatch regarding various provisions in the Act which would amend the Rules of
Criminal Procedure and Evidence and (2) a copy of pertinent pages from the proposed
legislation.

X,$
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Honorable Orrin G. Hatch D. LOWELL JENSEN

Chairman, Committee on the Judiciary CRIMINAL RULES

United States Senate FERN M. SMITH

224 Dirksen Senate Office Building EVIDENCE RULES

Washington, D.C. 20510

Dear Chairman Hatch:

Six sections of the Omnibus Crime Control Act of 1997 (S. 3) affect the rulemaking L
process, including five provisions that directly amend the Federal Rules of Practice and
Procedure. On behalf of the Judicial Conference's Rules Committees, I had previously written to
the House and Senate Judiciary Committees opposing two of the sections, which were included
in earlier pending legislation. Additionally, the provisions of §§ 501, 502, 503, and 713 of the
Act will be considered by either the Criminal or Evidence Rules Advisory Committee, as
appropriate, at their fall meetings. Finally, a proposal to amend Rule 35(b) of the Criminal Rules J
(related to § 821 of the Act) has already been approved by the Advisory Committee on Criminal
Rules and will be considered by the Standing Rules Committee at its June 19-20, 1997 meeting.
For these reasons, I urge you and your colleagues on the Senate Judiciary Committee to decline
approving these six sections of S. 3.

Composition of the Rules Committees (§ 505 of the Act)

Section 505 of S. 3 would require that the composition of the Appellate, Civil, Criminal,
Evidence, and Standing Rules committees of the Judicial Conference include no fewer
prosecutors than defenders. Our letter of August 21, 1995, commented on an identical provision
contained in § 504 of the Violent Crime Control and Law Enforcement Improvement Act of 1995
(S. 3) and § 604 of the Local Law EnforcementAct of 1995 (S. 816). The following discussion
tracks my earlier correspondence.

At its March 1995 session, the Judicial Conference approved the recommendation of the
Standing Rules Committee to oppose legislation regulating the composition of committees
constituted to advise the Conference and the Chief Justice on the rules governing practice and
procedure in the federal courts. Chief Justice Rehnquist had noted in his 1994 year-end report,
that "this system (rulemaking) has worked well, and ... Congress should not seek to regulate the
composition of rules committees any more than it already has." L

L I
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Section 505 of S. 3 raises important concerns relating to the Chief Justice's prerogative to
appoint members to committees expressly established to provide advice to the Judicial
Conference. The rules committees serve in an advisory capacity under the Rules Enabling Act,
28 U.S.C. §§ 2071-77. Members of the rules committees are appointed by the Chief Justice and
include federal judges, practicing lawyers, law professors, state chiefjustices, and representatives
from the Department of Justice. The tradition of rulemaking has been based on a disinterested
expertise, as opposed to decisionmaking controlled by interest-groups. The recommendations of
the rules committees have been given great respect and weight among the bench, bar, and
academia. No small part of this deference is due to the neutral character of the committees,
which is enhanced by a membership that represents a wide cross-section of the bench and bar and
reflects the leadership of the federal judges.

Although rendering fair decisions is certainly not the exclusive province of federal
judges, they do have the knowledge to act in the best interest of the public those courts serve.
Judges are of course lawyers too, with substantial experience on both sides of the bench and
many have substantial prosecutorial backgrounds. Placing a premium on the notion of
representativeness, i.e., that there ought to be a "seat" on the rules committees for each
identifiable faction of the bar, would undermine the integrity of the rulemaking process.
Committees would be perceived as promoting self-interested goals rather than the interests of
justice.

For these reasons, I urge you and your colleagues to reject a provision mandating a
particular composition of the rules committees.

Equalize Number of Peremptory Challenges (f 501 of the Act)

Under Criminal Rule 24(b), the prosecution is allowed 6 peremptory challenges of
prospective petit jurors, while the defense is allowed 10 peremptory challenges in a felony case.
Section 501 of S. 3 would amend Rule 24(b) to equalize the number of peremptory challenges
available to the prosecution and the defense. On November 10, 1993, we had written to
Congressman Schumer and his colleagues on the House Judiciary Subcommittee on Crime and
Criminal Justice on a similar provision contained in the Sexual Assault Prevention Act of 1993
(H.R. 688).

The rules committees' study of proposed amendments to Rule 24(b) goes back to 1973,
when the Advisory Committee on Criminal Rules recommended that the number of peremptory
challenges be fixed at five for each side in a felony case. The proposal was submitted to
Congress later in 1976 after the Judicial Conference and the Supreme Court had approved the
amendments. But Congress rejected the amendments. (Pub. L. No. 95-78 (1977).) The Senate
Judiciary Committee noted in its report that: "Of all the proposed amendments, it (equalization of
peremptory challenges) probably drew the most vigorous criticism in the House hearing and in
correspondence received by this Committee." Senate Report No. 95-354, p.,9 (July 25, 1977).



Honorable Orrin G. Hatch Page 3

The Senate Judiciary Committee was particularly concerned with the voir dire procedures and the
claimed inability of counsel to ferret out biased prospective jurors.

In March 1990, the Advisory Committee on Criminal Rules again published for public
comment proposed amendments to Rule 24(b) equalizing the number of peremptory challenges.
Although the comments received were essentially adverse, the advisory committee nonetheless
recommended that the proposed amendments be approved for submission to the Judicial
Conference. The Standing Rules Committee, however, rejected unanimously the
recommendation. The 'following arguments in favor of retaining the present rule were considered L
persuasive by the Standing Rules Committee:

* The defense's additional peremptory challenges are needed to offset the availability of
the government's overwhelming resources to examine prospective jurors.

* The defendant has little control over the voir dire process that is exercised often by the LJ
judge in many trials.

* The defense's greater number of peremptory challenges represents a historical right. L

* The committee was mindfil of the Congressional rejection of a similar proposal in 1977.

* No convincing data was provided to demonstrate that the amendment was necessary.

This background discloses that over time the rules committees' position on equalizing
peremptory challenges has changed. In part, the committees' views were based on deference to
the perceived will of Congress on this subject The Advisory Committee on Criminal Rules
considered but declined to act on this subject most recently in 1993; nonetheless, it has now
placed the matter on the agenda for its October 1997 meeting. I respectfully request that § 501
be withdrawn pending renewed consideration by the advisory committee. K

Amendments of Evidence Rule 404(a) (f 50 of the Act)

Section 503 would amend Evidence Rule 404(a) of the Federal Rules of Evidence to
provide that "if an accused offers evidence of a pertinent character trait of the victim of the
crime, evidence of a pertinent character trait of the accused" may be offered by the prosecution. V

Under current law, the defendant does not necessarily open the door to his own character
by proffering evidence about the character of the victim. The Advisory Committee on Evidence
Rules discussed the proposal at its April 1997 meeting. A majority of the committee was
favorably disposed to the general concept, although several expressed concern with the details on
how the provision would work. For example, would the introduction by the accused of evidence,
which only slightly involved al victim's character trait, permit the wholesale introduction of the
defendant's character traits? The advisory committee has placed the proposal at the top of the X
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agenda for its meeting in October 1997. Under these circumstances, I respectfully request that
section 503 be withdrawn pending consideration by the advisory committee.

V> Amendments of Evidence Rule 404(b) (§ 713 of the Act)

Section 713 would amend Evidence Rule 404(b) of the Federal Rules of Evidence to
include "disposition toward a particular individual" among the valid purposes for admitting
evidence of a person's uncharged misconduct. The Advisory Committee on Evidence Rules
considered this proposal on a preliminary basis at its April 1997 meeting. Reservations were
expressed by some committee members on the advisability of amending Rule 404(b) to add
another permissible purpose to a list that is universally recognized as non-exclusive. The
concern was that by adding another permissible purpose to the rule, courts might get the wrong
impression and exclude evidence of uncharged misconduct if offered for a purpose that does not
happen to be on the list.

The advisory committee will study the matter further, and has placed the proposal on the
agenda for its October 1997 meeting. In preparation for that meeting, the reporter to the advisory

L i committee will survey the case law to determine whether evidence of "disposition toward
another" has been wrongly excluded in any reported cases. I respectfully request that § 713 be
withdrawn pending consideration of that proposal by the advisory committee.

L
Six-Person Juries in Criminal Cases (Q 502 of the Act)

r Section 502 would amend Rule 23(b) of the Federal Rules of Criminal Procedure to
permit a six-person jury in a criminal case on the request of the defendant and with the approval
of the government and the court. The Advisory Committee on Criminal Rules was advised of the

V p proposal in the pending legislation. Neither the advisory committee nor the Judicial Conference
has taken a position on it. Several members of the advisory committee expressed concern that
such a change should first be considered under the rulemaking process. The advisory committee
decided to consider the proposal at its October 1997 meeting, and I request that § 713 be
withdrawn pending its review.

Lt, <1 Reduction of Sentence for Substantial Assistance (§ 821)

Section 821 would amend Rule 35(b) of the Federal Rules of Criminal Procedure to
permit consideration of a defendant's "substantial assistance in an investigation of any offense or
the prosecution of another person who has committed an offense" when reviewing a motion to
reduce sentence under this rule. The Advisory Committee on Criminal Rules published in
August 1996 proposed amendments clarifying Rule 35(b) that would permit a court to consider
both pre-sentence and post-sentence assistance provided by the defendant in determining whether
to reduce the sentence. The proposed amendments will be considered by the Standing Rules
Committee at its June 19-20, 1997, meeting for submission to the Judicial Conference and later
to the Supreme Court for their consideration. The committee was advised of the pending
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legislation, but decided not to take any action on it. Under these circumstances, I request that
legislation be stayed until the judiciary's consideration of changes to Rule 35(b) has been
completed and the provision is brought before the Congress in the regular course of the
rulemaking process.

Conclusion

The Judicial Conference of the United States strongly supports and promotes the integrity
of the rulemaking process as prescribed by the Rules EnablingAct. (28 U.S.C. §§ 2071-77.) The L
Act establishes a partnership between the courts and Congress designed to handle the daily
business of the courts, which are matters of concern to all branches of the Government. This
partnership has worked well.

The general rules of practice and procedure affect the daily business of the courts. The
rules have evolved over time and now form an intricate, interlocking whole. Changes in one rule
can haveunforeseen and unintended consequences affecting other rules. Widespread opportunity
to comment by those who work daily with the rules and, meticulous care in drafting by experts in Cthe area - as envisioned under the Rules Enabling Act,' are the hallnarks of the rulemaking U
process.

Both the courts and'Congress have a clear duty in rulemaking. The genius of the Rules L
Enabling Act rulemaking process is that it accords to each branch of Government its proper role
in this shared endeavor. I hope that the cooperation on rulemaking between the Congress and the
Judiciary will continue to remain strong.

Sincerely yours,

Alicemarie H. Stotler
United States District Judge

cc: Committee on the Judiciary,
United States Senate
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IN THE SENATE OF THE UNITED STATES

?Mr. HATCH (for himself Mr. LOTT
4___ ______________________ Mr. ABRAHAM

) introduced the following bill; which was read twice Mr. A-LARD
and referred to the Committee on , Mr. ASHCROFT

,Mr. CRAIG
Mr. D'AMATO
Mr. DeWINE
Mr. DOMENICI
Mr. ENZI
Mr. FAIRCLOTH
Mr. GORTON

To provide for fair and accurate criminal trials, reduce vio- Mr. GRASSLEY

lent juvenile crime, promote accountability by juvenile Mr. HAGEL
Wr. HELMS

criminals, punish and deter violent gang crime, reduce Mr. HUTCHINSON
Mr. KYLr - the fiscal burden imposed by criminal alien prisoners, Mr. MURKOWSKI

promote safe citizen self-defense, combat the importation, Mr. NRCBKERTS

production, sale, and use of illegal drugs, and for other Mr. SMITH
Mr. THOMASpurposes. Mr. THURMOND
Mr. WARNER

v 1 Be it enacted by the Senate and House of Representa- Mr. COVERDELL

2 tives of the United States of America in Congress assembled,

3 SECTON 1. SHORT TITLE; TABLE OF CONENTs.

4 (a) SHORT TITLE.-This Act may be cited as the

5 "Omnibus Crime Control Act of 1997".

LX
- -~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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I receives the training offered, whichever comnes

2 first.".

3 SEC. 424. SELF DEFENSE FOR VICTIMS OF ABUSE.

4 Section 922(s)(1)(B) of title 18, United States Code.

5 is amended- C

6 (1) by striking "the transferee has" and insert- r
7 ing "the transferee

8 "(i) has"; and C

9 (2) by adding at the end the following: "or

10 "(ii) is named as a person protected

11 under a court order described in subsection - -

12 (g)(8).".

13 TITLE V-CRIMINAL
14 PROCEDURE IMPROVEMENTS
is Subtitle A-Equal Protection for

16 Victims L
17 SEC. 501. THE RIGHT OF THE VICTIm TO AN IMPARTIAL C

18 JURY.

19 Rule 24(b) of the Federal Rules of Criminal Proce- L

20 dure is amended by striking "the government is entitled

21. to 6 peremptory challenges and the defendant or defend-

22 ants jointly to 10 peremptory challenges" and inserting K
23 "each side is entitled to 10 peremptory challenges".

24 SEC. 502. JURY TRIAL IMPROVEMENTS.

25 (a) JURIES OF 6.-
E
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1. (1) IN GENERAL.-Rule 23(b) of the Federal

2 Rules of Criminal Procedure is amnended-

3 (A) by strikinzg "JuiRy OF LES.S TIUN

4 TWELVE. JURIES" and inserting the following:

5 "(b) NUMBER OF JURORS.-

6 "(1) IN GENERAL.-Except as provided in sub-

7 section (2), juries"; and

8 (B) by adding at the end-the following:

9 "(2) JURIES OF 6.-Juries may be of 6 upon

10 request in writing by the defendant with the ap-

11 proval of the court and the consent of the govern-

12 ment.".

13 (2) ALTERINATE JURORS.-Rule 24(c) of the

14 Federal Rules of Criminal Procedure is amended by

15 inserting after the first sentence the following: "In

16 the case of a jury of 6, the- court shall direct that

17 not more than 3 jurors in addition to the regular

18 jury be called and impanelled to sit as alternate ju-

19 rors.".

20 (b) CAPITAL CASES.-Section 3593(b) of title 18,

21 United States Code, is amended by striking the last sen-

22 tence and inserting the following: "A jury impanelled pur-

23 suant to paragraph (2) may be made of 6 upon request

24 in writing by the defendant with the approval of the, court

25 and the consent of the government. Otherwise, such jury
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I shall be mnade of 12, utnless, at any time before the coniclu-

2 sion of the hearing, the parties stipulate, with tile approval

3 of the court, that it shall conisist of a lesser number.".

4 SEC. 503. REBUTTAL OF ATTACKS ON THE CHARACTER OF

5 THE VICTIM.

6 Rule 404(a)(1) of the Federal Rules of Evidence is F

7 amended by inserting before the semicolon the following:

8 ", or, if an accused offers evidence of a pertinent trait L

9 of character of the victim of the crime, evidence of a perti-

10 nent trait of character of the accused offered by the pros-

11 ecution". -,

12 SEC. 504. USE OF NOTICE CONCERNING RELEASE OF OF.

13 FENDER.

14 Section 4042(b) of title 18, United States Code, is

15 amended by striking paragraph (4).

16 SEC. 505. BALANCE IN THE COMPOSMON OF RULES COM- L

17 MIEES.

18 Section 2073 of title 28, United States Code, is LJ

19 amended-

20 (1) in subsection (a)(2), by adding at the end

21 the following: "On each such committee that makes Lb

22 recommendations concerning rules that affect crimi-

23 nal cases, including the Federal Rules of Criminal

24 Procedure, the Federal Rules of Evidence, the Fed-

25 eral Rules- of Appellate Procedure, the Rules Govern-
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor David A. Schlueter, Reporter

RE: Rule 24(b). Proposals to Equalize Peremptory Challenges

DATE: September 8, 1997

There is apparently pending legislation in the Crime Control Act which would
equalize the number of peremptory challenges. At its last meeting the Committee briefly
discussed the issue and decided to put the matter on the agenda for the upcoming meeting
in Monterrey.

I am attaching some memos from 1990 and 1991 which may assist the Committee
in its discussion. As those memos indicate, the Advisory Committee proposed an
amendment to Rule 24(b) which would have equalized the number of peremptory
challenges for the prosecution and the defense. The proposed amendment was approved
by the Standing Committee for public comment but when it reviewed the proposal in
February 1991, it rejected the amendment. Since then, there has been no attempt to revisit
the issue by either the Advisory Committee or Standing Committee. Indeed, the Standing
Committee's rejection of the proposal has generally been used to convince Congress not
to amend Rule 24(b).

The attached memos include a copy of the proposed amendment and Committee
Note and a summary of the public comments on the proposed changes.
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JUDICIAL CONFERENCE OFTHE UNITED STATES
WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER 
CHAIRS OF ADVISORY COMMITTEES

t CHAIR 
JAMES K. LOGANPETER G. McCABE 
APPELLATE RULESr SECRETARY

ADRIAN G. DUPLANTIERL 
BANKRUPTCY RULES

June 17, 1997 PAULV.NIEMEYER
E CIVIL RULES

Honorable Orrin G. Hatch D. LOWELL JENSEN
Chairman, Committee on the Judiciary CRIMINALRULES
United States Senate 

FERN M. SMITHL 224 Dirksen Senate Office Building EVIDENCE RULES
Washington, D.C. 20510

Dear Chairman Hatch:

FX, Six sections of the Omnibus Crime Control Act of 1997 (S. 3) affect the rulemaking
process, including five provisions that directly amend the Federal Rules of Practice and

e~l Procedure. On behalf of the Judicial Conference's Rules Committees, I had previously written tothe House and Senate Judiciary Committees opposing two of the sections, which were included
in earlier pending legislation. Additionally, the provisions of §§ 501, 502, 503, and 713 of the71 Act will be considered by either the Criminal or Evidence Rules Advisory Committee, asappropriate, at their fall meetings. Finally, a proposal to amend Rule 35(b) of the Criminal Rules(related to § 821 of the Act) has already been approved by the Advisory Committee on CriminalRules and will be considered by the Standing Rules Committee at its June 19-20, 1997 meeting.For these reasons, I urge you and your colleagues on the Senate Judiciary Committee to declineapproving these six sections of S. 3.

Lu Composition of the Rules Committees (§ 505 of the Act)

r Section 505 of S. 3 would require that the composition of the Appellate, Civil, Criminal,
Evidence, and Standing Rules committees of the Judicial Conference include no fewer
prosecutors than defenders. Our letter of August 21, 1995, commented on an identical provisioncontained in § 504 of the Violent Crime Control and Law Enforcement Improvement Act ofl 995(S. 3) and § 604 of the Local Law Enforcement Act of 1995 (S. 816). The following discussiontracks my earlier correspondence.

At its March 1995 session, the Judicial Conference approved the recommendation of theStanding Rules Committee to oppose legislation regulating the composition of committeesF constituted to advise the Conference and the Chief Justice on the rules governing practice andprocedure in the federal courts. Chief Justice Rehnquist had noted in his 1994 year-end report,that "this system (rulemaking) has worked well, and ... Congress should not seek to regulate thecomposition of rules committees any more than it already has."

L
L
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Section 505 of S. 3 raises important concerns relating to the Chief Justice's prerogative to
appoint members to committees expressly established to provide advice to the Judicial
Conference. The rules committees serve in an advisory capacity under the Rules Enabling Act,
28 U.S.C. §§ 2071-77. Members of the rules committees are appointed by the Chief Justice and
include federal judges, practicing lawyers, law professors, state chiefjustices, and representatives
from the Department of Justice. The tradition of rulemaking has been based on a disinterested
expertise, as opposed to decisionmaking controlled by interest-groups. The recommendations of K
the rules committees have been given great respect and weight among the bench, bar, and
academia. No small part of this deference is due to the neutral character of the committees,
which is enhanced by a membership that represents a wide cross-section of the bench and bar and
reflects the leadership of the federal judges.

Although rendering fair decisions is certainly not the exclusive province of federal
judges, they do have the knowledge to act in the best interest of the public those courts serve.
Judges are of course lawyers too, with substantial experience on both sides of the bench and
many have substantial prosecutorial backgrounds. Placing a premium on the notion of
representativeness, i.e., that there ought to be a "seat" on the rules committees for each
identifiable faction of the bar, would undermine the integrity of the rulemaking process.
Committees would be perceived as promoting self-interested goals rather than the interests of
justice. i

For these reasons, I urge you and your colleagues to reject a provision mandating a
particular composition of the rules comrmittees.

E-qualize Number of Peremptory Challenaes (§ 501 of the Act)

Under Criminal Rule 24(b), the prosecution is allowed 6 peremptory challenges of
prospective petit jurors, while the defense is allowed 10 peremptory challenges in a felony case.
Section 501 of S. 3 would amend Rule 24(b) to equalize the number of peremptory challenges A
available to the prosecution and the defense. On November 10, 1993, we had written to U
Congressman Schumer and his colleagues on the House Judiciary Subcommittee on Crime and
Criminal Justice on a similar provision contained in the Sexual Assault Prevention Act of 1993
(H.R. 688).

The rules committees' study of proposed amendments to Rule 24(b) goes back to 1973,
when the Advisory Committee on Criminal Rules recommended that the number of peremptory
challenges be fixed at five for each side in a felony case. The proposal was submitted to
Congress later in 1976 after the Judicial Conference and the Supreme Court had approved the
amendments. But Congress rejected the amendments. (Pub. L. No. 95-78 (1977).) The Senate
Judiciary Committee noted in its report that: "Of all the proposed amendments, it (equalization of
peremptory challenges) probably drew the most vigorous criticism in the House hearing and in
correspondence received by this Committee." Senate Report No. 95-354, p. 9 (July 25, 1977).

LU
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1L, The Senate Judiciary Committee was particularly concerned with the voir dire procedures and theclaimed inability of counsel to ferret out biased prospective jurors.

L. In March 1990, the Advisory Committee on Criminal Rules again published for public
comment proposed amendments to Rule 24(b) equalizing the number of peremptory challenges.Although the comments received were essentially adverse, the advisory committee nonetheless
recommended that the proposed amendments be approved for submission to the Judicial
Conference. The Standing Rules Committee, however, rejected unanimously the
recommendation. The following arguments in favor of retaining the present rule were consideredV persuasive by the Standing Rules Committee:

* The defense's additional peremptory challenges are needed to offset the availability ofthe government's overwhelming resources to examine prospective jurors.

* The defendant has little control over the voir dire process that is exercised often by thejudge in many trials.

I * The defense's greater number of peremptory challenges represents a historical right.

* The committee was mindful of the Congressional rejection of a similar proposal in 1977.

L . No convincing data was provided to demonstrate that the amendment was necessary.

This background discloses that over time the rules committees' position on equalizing
peremptory challenges has changed. In part, the committees' views were based on deference tothe perceived will of Congress on this subject. The Advisory Committee on Criminal Rulesconsidered but declined to act on this subject most recently in 1993; nonetheless, it has nowplaced the matter on the agenda for its October 1997 meeting. I respectfully request that § 501be withdrawn pending renewed consideration by the advisory committee.

Amendments of Evidence Rule 404(a) (4 503 of the Act)

-r Section 503 would amend Evidence Rule 404(a) of the Federal Rules of Evidence to
provide that "if an accused offers evidence of a pertinent character trait of the victim of thecrime, evidence of a pertinent character trait of the accused" may be offered by the prosecution.

Under current law, the defendant does not necessarily open the door to his own characterby proffering evidence about the character of the victim. The Advisory Committee on EvidenceRules discussed the proposal at its April 1997 meeting. A majority of the committee wasfavorably disposed to the general concept, although several expressed concern with the details onhow the provision would work. For example, would the introduction by the accused of evidence,which only slightly involved a victim's character trait, permit tie wholesale introduction of thedefendant's character traits? The advisory committee has placed the proposal at the top of the

L~l
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agenda for its meeting in October 1997. Under these circumstances, I respectfully request that
section 503 be withdrawn pending consideration by the advisory committee. m

a,&

Amendments of Evidence Rule 404(b) (§ 713 of the Act) of

Section 713 would amend Evidence Rule 404(b) of the Federal Rules of Evidence to
include "disposition toward a particular individual" among the valid purposes for admitting
evidence of a person's uncharged misconduct. The Advisory Committee on Evidence Rules
considered this proposal on a preliminary basis at its April 1997 meeting. -Reservations were
expressed by some committee members on the advisability of amending Rule 404(b) to add
another permissible purpose to a list that is universally recognized as non-exclusive. The
concern was that by adding another permissible purpose to the rule, courts might get the wrong
impression and exclude evidence of uncharged misconduct if offered for a purpose that does not
happen to be on the list.

The advisory committee will study the matter further, and has placed the proposal on the
agenda for its October 1997 meeting. In preparation for that meeting, the reporter to the advisory
committee will survey the case law to determine whether evidence of "disposition toward
another' has been wrongly excluded in any reported cases. I respectfully request that § 713 be
withdrawn pending consideration of that proposal by the advisory committee.C

Six-Person Juries in Criminal Cases (4 502 of the Act)

Section 502 would amend Rule 23(b) of the Federal Rules of Criminal Procedure to l
permit a six-person jury in a criminal case on the request of the defendant and with the approval
of the government and the court. The Advisory Committee on Criminal Rules was advised of the
proposal in the pending legislation. Neither the advisory committee nor the Judicial Conference
has taken a position on it. Several members of the advisory committee expressed concern that
such a change should first be considered under the rulemaking process. The advisory committee
decided to consider the proposal at its October 1997 meeting, and I request that § 713 be [
withdrawn pending its review.

Reduction of Sentence for Substantial Assistance (§ 821)

Section 821 would amend Rule 35(b) of the Federal Rules of Criminal Procedure to
permit consideration of a defendant's "substantial assistance in an investigation of any offense or
the prosecution of another person who has committed an offense" when reviewing a motion to
reduce sentence under this rule., The Advisory Committee on Criminal Rules published in
August 1996 proposed amendments clarifying Rule 35(b) that would permit a court to consider
both pre-sentence and post-sentence assistance provided by the defendant in determining whether
to reduce the sentence. The proposed amendments will be considered by the Standing Rules fl
Committee at its June 19-20,,1997, meeting for submission to the Judicial Conference and later 2

to the Supreme Court for their consideration. The committee was advised of the pending
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L legislation, but decided not to take any action on it. Under these circumstances, I request thatlegislation be stayed until the judiciary's consideration of changes to Rule 35(b) has been7 completed and the provision is brought before the Congress in the regular course of therulemaking process.

K Conclusion

The Judicial Conference of the United States strongly supports and promotes the integrityK of the rulemaking process as prescribed by the Rules Enabling Act. (28 U.S.C. §§ 2071-77.) TheAct establishes a partnership between the courts and Congress designed to handle the dailybusiness of the courts, which are matters of concern to all branches of the Government. This7 partnership has worked well.

The general rules of practice and procedure affect the daily business of the courts. Thefl rules have evolved over time and now form an intricate, interlocking whole. Changes in one rulecan have unforeseen and unintended consequences affecting other rules. Widespread opportunityto comment by those who work daily with the rules and meticulous care in drafting by experts inthe area - as envisioned under the Rules Enabling Act - are the hallmarks of the rulemakingprocess.

Both the courts and Congress have a clear duty in rulemaking. The genius of the RulesEnabling Act rulemaking process is that it accords to each branch of Government its proper rolein this shared endeavor. I hope that the cooperation on rulemaking between the Congress and theJudiciary will continue to remain strong.

Sincerely yours,

Alicemarie H. Stotler7 United States District Judge
L' cc: Committee on the Judiciary,

United States Senate
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L"', -IN THE SENATE OF THE UNITED STATES

Mr. HATCH (for himself Mr. LOTT
Mr. ABRAHAM

) introduced the following bill; which was read twvice Mr. ALLARD
and referred to the Committee on Mr. ASHCROFT

iDJ ~~~~~~~~~~~~~~~~~~~~~~~Mr. CRAIG
Mr. D'AMATO
Mr. DeWINE
Mr. DOMENICI
Mr. ENZI
Mr. FAIRCLOTHA BILL Mr. GORTON

L . ~~~~~~~~~~~~~~~~~~~Mr. GRAMS
To provide for fair and accurate criminal trials, reduce o- Mr. GRASSLEY

lent juvenile crime, promote accountability by juvenile Mr. HAGELMr. HELMS
criminals, punish and deter violent gang crime, reduce Mr. HUTCHINSON

Mr. KYL
the fiscal burden imposed by criminal allen prisoners, Mr. MURKOWSKI

-promote safe citizen self-defense, combat the importation, Mr. NICKLESpromote Mr~~~~~~~~~. ROBERTS
* production, sale, and use of illegal drugs, and for other Mr. SMITH

Mr. THOMAS
purposes. Mr. THURMOND

Mr. WARNER
1 Be it enacted by the Senate and House of Representa- Mr. COVERDELL

2 tives of the United States of America in Congress assembled,

3 SECTION 1. sHoRT TE; TABLE OF CONTENs.

4 (a) SHORT TITLE.-This Act may be cited as the

5 "Omnibus Crime Control Act of 1997".
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I receives the training offered, whichever conies

2 first.".

3 SEC. 424. SELF DEFENSE FOR VICTIMS OF ABUSE.

4 Section 922(s)(1)(B) of title 18, United States Code.

5 is amended-

6 (1) by striking "the transferee has" and insert-

7 ing "the transferee-

8 "(i) has"; and

9 (2) by adding at the end the following: "or

10 "(i;) is named as a person protected

11 eunder a court order described in subsection -

12 (g)(8).".

13 TITLE V-CRIMINAL L
14 PROCEDURE IMPROVEMENTS L

.s Subtitle A-Equal Protection for
1 6 Victims
17 SEC. 501. THE RIGHT OF TM VICTIM TO AN IMPARTIAL

18 JURY.

19 Rule 24(b) of the Federal Rules of Criminal Proce-

20 dure is amended by striking "the government is entitled

21. to 6 peremptory challenges and the defendant or defend-

22 ants jointly to 10 peremptory challenges" and inserting

23 "each side is entitled to 10 peremptory challenges".

24 SEC. 502. JURY TRIAL IMPROVEMENTS. CL

25 (a) JURIES OF 6.-



IMEMO TO: Advisory Committee an Criminal Rules

FROM: Dave Schlueter, Reporter -

RE: Congressional Amendment to Rule 24(b), Peremptory
Challenges

DATE: April 5, 191

At its meeting in February 1991, the Standing Committee
unanimously rejected the Advisory Committee's proposed
amendment to Rule 24(b) which would have equalized the
number of peremptory challenges at 6 for each side in a
felony case.

As the attached material indicates, Section 232 of S.
472, Women's Equal Opportunity Act of 1991, would accomplish
the same result. Congress has been advised of the Standing
Committee's action.
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L RALPH NIECHAM ADMINISTRATIVE OFFICE OF THEDIRECTOR UNITED STATES COURTS
La JAMES E. MACKIUN. JR.

DEPUTY DIRECTOR WASHINGTON, D.C. 20544

Mardi 15, 1991

Honorable Strom Thurmond
Committee on the Judiciary
United States Senate
SR-217 Russell Senate Office Building
Washington, D.C. 20510-4001

Dear Senator Thurmond:

I am writing, on behalf of the Judicial Conference of the United States, to
express great concern about pending legislation that would amend the Federal Rules of
Evidence outside of the procedures set out in the Rules Enabling Act.

L Section 231 of S. 472, the Women's Equal Opportunity Act of 1991, would add
Rules 413 and 414 to the Federal Rules of Evidence to permit, in a criminal case
charging sexual assault or child molestation, respectively, the introduction of evidence of
commissions of similar offenses by the defendant in the past. Section 231 would also
add Rule 415 to permit the introduction of evidence of sexual assaults in a civil action
for sexual misconduct. The Advisory Committee on the Federal Rules of CriminalL Procedure has been informed of this legislative proposal, and the congressional interest
implied therein. Accordingly, the Advisory Committee will consider the proposedV amendments to the Rules of Evidence at its May 1991 meeting.

Section 232 would amend Rule 24(b) of the Federal Rules of Criminal
Procedure to equalize the number of peremptory challenges in a criminal case to six
for each side. The Advisory Committee on the Rules of Criminal Procedure recently
considered an identical amendment. The proposal was published for public comment
and, despite a great deal of negative reaction to the proposal, the Advisory Committee
submitted the suggested amendment to the Committee on Rules of Practice and
Procedure for its consideration at its January 1991 meeting. The Standing Committee
determined that the amendment was not necessary or advisable and rejected the
proposal by a unanimous vote. Given the close scrutiny this proposed change receivedr and the generally negative reaction, we ask that the Congress respect the judgment of

IA TRADITION OF SERICE TO THE FEDERAL JUDICIARYL



Honorable Strom Thurmond
Page 2

the Standing Committee and the legitimacy of the Rules Enabling Act procedures anddelete this provision from the bill. [7

Section 233 would add an appendix to title 28, United States Code, entitled,
'Rules for Professional Conduct for Lawyers in Federal Practice." Although the
provision would not amend the existing rules of practice and procedure, the subject
matter is well within the scope of issues traditionally within the purview of rules of
practice and procedure. Some provisions of the proposal are dealt with in state and
local court rules of ethical conduct. All should be subject to the unique scrutinyoffered by the procedures of the Rules Enabling Act. The proposal will be referred to
the Standing Committee for assignment to the appropriate advisory committees.

Given the attention that these proposals have had and will receive pursuant to
the Rules Enabling Act, we urge that they be determined in accordance with that
process. We are aware of no reasons why the normal process of rule revision should
be avoided here and ask that those sections of S. 472 that would revise the rules of
practice and procedure not be included in the final version of the bill.

,,~ ~ ~ ~~~~~~~~~f

L Ralph echam
Director

cc: Honorable Robert E. Keeton
Honorable Wm. Terrell Hodges

Edl
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ado 1 "(5) deriving sexual pleasure or gratification from

r 2 the infliction of death, bodily injur, or physical pain on

:ffer 3 a child; or

Lnt 4 "(6) an attempt or conspiracy to engage in con-

,E M- S duct described in paragraphs (1) through (5).

any 6 "Rule 415. Evidence of Similar Acts in Civil Cases
S gs 7 Concerning Sexual Assault or Child Molestation

8 "(a) In a civil case in which a claim for damages or

9 other relief is predicated on a party's alleged commission of
,J, 10 conduct constituting an offense of sexual assault or child mo-f t 11 lestation, evidence of that party's commission of another of-

'Ud' 12 fense or offenses of sexual assault or child molestation is ad-

7 13 missible and may be considered as provided in rule 413 and
the 14 rule 414.

L 15 "(b) A party who intends to offer evidence under this

f 16 rule shall disclose the evidence to the party against whom it
re- 17 will be offered, including statements of witnesses or a sum-

L 18 mary of the substance of any testimony that is expected to be

19 offered, at least fifteen days before the scheduled date of trial
20 or at such later time as the court may allow for good cause.

-i, 21 "(c) This rule shall not be construed to limit the admis-

22 sion or consideration of evidence under any other rule."..

. t 23 SEC. 232. RIGHT OF THE VICTIM TO AIN IMPARTIAL JURY.C 24 (a) FREDEBaAL RuL6s OF CRUMNAL PROCEDURE.-

25 Rule 24(b) of the Federal Rules of Criminal Procedure is-4

*- 472 IS

E .
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I amended by striking "the Government is entitled to 6 pe-

2 remptorv challenges and the defendant or defendants jointly

3 to 10 peremptory challenges" and inserting "each side is en-

4 titled to 6 peremptory challenges". L
5 (b) PRONaBITION OF DIsCIRIMNATION IN SELECTION

6 OF JUBY.-Section 243 of title 18, United States Code, is

7 amended by designating the text of the section as subsection >

8 (a) and by adding a new subsection at the end thereof as L
9 follows:

10 "(b) In a proceeding in a court of the United States, an

11 attorney representing a criminal defendant shall not exercise al

12 peremptory challenges to exclude any person from the jury

13 on the basis of race or color, or on the basis of any other

14 classification that could not lawfully be used by a prosecutor

15 as the basis for exercising peremptory challenges. The pros-

16 ecutor shall have the same right as the defense attorney to C

17 challenge the exercise of peremptory challenges on this

18 ground. In determining whether a defense attorney has en- L
19 gaged in discrimination in violation of this subsection, a court 7
20 shall apply the same standards that would apply in making a

21 like determination concerning the exercise of peremptory ILf

22 challenges by a prosecutor, and shall have the authority to L
23 grant the same relief that would be available in case of un-

24 lawful discrimination by a prosecutor.".

C
eS 4721I5rII



MEMO TO: Criminal Rules Committee

FROM: Dave Schlueter

RE: Comments on Proposed Amendements to Rule 24(b)

DATE: October 24, 1990

The proposed amendments to Rule 24(b), which would
equalize the number of peremptory challenges and provide for
six peremptory challenges in felony cases, were circulated
to the public for comment. A summary of the comments along
with a copy of the Rule and Committee Note are attached.

The commentators generally opposed the amendment
although several indicated a support for equalization and
one indicated that the rule should be amended to insure a
minimum number of challenges per defendant in multiple
defendant cases. Several commentators indicated that
defense counsel do not exclude classes of people from juries
through peremptory challenges. Yet, several recent cases
indicate that defense counsel have done so and that Batson
will block such efforts. See. e.O., United States v.
DeGross, ___ F.2d ____ (9th Cir. 1990)(defendant's efforts
to exclude men from jury violated equal protection
principles under Batson).

To date, Congress has not acted upon the proposal in
Senate Bill 1711 which would equalize the number of
peremptory challenges in felony cases at eight (8) Although
Congress was apprised of the Committee's proposed amendments
and the solicitation of public comments (attached),
correspondence from Congress to the Administrative Office,
however, indicates that they do not intend to suspend their
amendment pending the outcome of the Committee's proposal.

I am also enclosing a copy of a letter from Mr. Robert
K. Loesche, Deputy General Counsel of the AO to Judge H. Lee
Sarokin. That letter presents a good background on the
attempts by the Judicial Conference to change the number of
peremptory challenges in both criminal and civil cases.



Rule 24. Trial Jurors

1 flb) PEREMPTORY LUALLENGES. If the o.ff.Zense

2 charged is punishable by death, each side is f

3 -entitled to -20 peremptory challenges. If the

4 offense charged iL punishable by imprisonment for

5 more than one year, the -;:rrvmeLkt each side is

6 entitled to 6 peremptory challenges.. and--e e

7 defendant or defenda~nts jointly tz 10 pzre!ptery

a -ehfllengee. If the offense charged is punishable

9 by imprisonment for not more than one year or by

10 - fine -or- by both, -each -side is entitled to 3

11 -peremptory challenges. If there is more than one

12 -. defendant, the court may allow each side additional

13 -:peremptory -challenges-. -provided -that the

14 government shall not have more challenges than the

15 '-total allocated to -all defendants. The court may

16 vermit multiple defendants to exercise peremvtory

17 Challenoes selaratelv or lointlv.

--The- amendment to Rule 24(b) equalizes the number of
peremptory challenges normally. available to -the
prosecution -and defense in a felony case. . Under the
amendment the number of peremptory challenges available
to the -prosecution would remain the same; the number L
available to the -defense would-be reduced by four. The
number of peremptory challenges available in capital and
misdemeanor cases remains unchanged.

*L
'In 1976- the Supreme Court Madated and forwarded to

Congress in accordance with the Rules Enabling Act
amendments to Rule 24(b) which would have significantly
reduced and equalized the number of peremptoryL
challenges. Under that amendment, each side would have
had 20, 5, and 2 'peremptory challenges respectively in
capital, felony, and misdemeanor cases. Order,
Amendments to Federal Rules of Criminal Procedure, 44 L
U.S.L.W. 4549 (1976). The reasons for the amendments
were three-fold. First, under the 1968 Jury Selection
and Service Act, there were more representative panels
which would reduce the need for the defense to have an Li
advantage in the number of peremptory challenges.
Second, the proposed change would make it more difficult
to make systematic exclusions of a class of persons. And il
third, the reduction in the number of peremptory A
challenges would -shorten the time spent on voir dire and
also reduce jury costs. Congress ultimately rejected
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the changes but athat the Judicial Conference
study th matt r.The chief concern expressed
by Congress was that in most federal courts, trial judges
conduct the voir dire, thus making it difficult for
counsel to Identify biased jurors. S. Rep. 354, 95th
Cong., 1st Sess. 9, reprinted in {1977] V!J8S.-Code -Cong.
&'Ad. News 1477, 1482-83. Congress howaver, has recently
indicated a willflineas to reconsider changes -to thenumber of p tory challenges. se senate Bill
No. 1711. . ..

The .Cittee believes that the three reasons
supporting the proposed amendments In 1976 are at least
as valid today as they were then. In particular, the
decision in Batson sv Zentuck, 476 U.S. 79 (1986),
supports one of the reasons for the amendnt, the need
to reduce the oporctunity for systematic eclusion of aclass of persons. Although Batton addressed systematic
exclusion by the prosecution, an argument could be made
that under some circumstances systematic exclusion of
classes of persons by the defense should also be limited.
There is also growing concern about delays in disposing
of cases in federal courts, and reduction of the number
Of permuptory challenges would be cost effective, both
in tezus of time and expense. On balance, the Committeebelieves tHat the reduction of the number of peremptory
challenges available to a single defendant in a felony
case would not unfairly deprive that defe t of a
representative and unbiased jury.

The amendant expands the ability of the trial court
to grant additioyal peremptory challenges where there are
multiple defendants by permitting -the court to grant
additional challenges to the prosecution.. Although the
prosecution is potentially entitled to as many challenges

s the total provided to the multiple defendants,- thecourt is not required to equalize the number -:ofr ~~~~chal lenges.

L.~~.
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A AADMINISTlRATIVE OFFICE F01 TI-EIt.ALJ' l Ml-CI AM UNITED STATES COUMIS

JAMEiS L MACKUN. JRAI.INGION. D.C. 20544
d t)IEtJ DYlrf-t.C: W ND 2

September 13, 1990

Honorable Jack Brooks
Chairman, Cnimittee on the Judiciary
United States House of Representatives
2138 Rayburn House Office Building
Washington, B.C. 20515-6216

Dear Mr. Chairman:

As Congress begins final consideration of criminallegislation, I wish to reiterate, on behalf of the JudicialConference of the United States, great concern about pendinglegislation that would, in fact or in effect, amend the FederalRules of Practice and Procedure outside of the procedures of ther Rules Enabling Act.

Title VI, Chapter 5 of S. 1970 would add new Rule 52.1 tothe Federal Rules of Criminal Procedure, new Rule 43.1 to theFederal Rules of Civil Procedure and new Rule 803.1 to theFederal Rules of Evidence. These new rules are designed toprotect child victims and witnesses and to facilitate theirtestimony. Versions of proposed new Criminal Rule 52.1 and newL. Evidence Rule 803.1 have previously been before Congress(proposed Civil Rule 43.1 is similar to the proposed criminalrule). The Advisory Committee on the Criminal Rules hasconsidered amendments involving the substance of these proposalsbut has tabled them because of concerns about the right ofconfrontation of defendants as expressed in Coy v. Iowa, 487 U.S.1012 (1988), and the view that current Evidence Rule 803 providessufficient flexibility to deal with hearsay statements of childwitnesses.

._*- a ATRADITION OPJSERVICE-TO THE FEDERAL JUDICIARY
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Honorable Jack Brooks
Page 2

Although some of the constitutional issues have been
resolved by the Supreme Court's recent decisions in Idaho v.
Wright, U.S. (No. 89-260, June 27, 1990), and Maryland v.Craig _ U.S. (No. 89-478, June 27, 1990), not all of thesubstantive issues and, of course, none of the practical issuesof concern to the Advisory Committee have been resolved.* The Lmatter deserves the careful consideration and opportunity forinput that the Rules Enabling Act provides. Accordingly, inlight of these decisions, the Advisory Committee will take up thesubstance of these proposed rules at its next meeting in Novemberwith the end of proposing amendments to deal with the issue ofchild witnesses. We urge you to let the Rules Enabling Act
procedures take their course regarding these complex issues.

Similarly, an amendment to H.R. 5269 offered by Mr. Levine 1and accepted by the House would add section 3509 to title 18, LJUnited States Code, to authorize certain practices with/respect
to child witnesses. Despite its placement in title 18, the
amendment would effectively revise the Rules of Practice and VProcedure by providing special procedures for child witnesses.
These procedural-and evidentiary provisions should be governed bythe Rules of Practice and Procedure and should be promulgated by Pmeans of the Rules Enabling Act. L

Section 2432 of S. 1970 would amend Rule 24(b) of theFederal Rules of Criminal"Procedure to equalize the number of Lperemptory challenges availabje to the defense and the
prosecution-in a criminal case: 20 challenges in capital cases,eight in felony cases and three in misdemeanor cases.

The Advisory Committee on the Rules of Criminal Procedure
had considered the issue of the number of available peremptory
challenges for several years but had not acted, in part becausei Of Congress' rejection of the amendments to Rule 24(b) adopted bythe Supreme Court in 1976. When advised of this legislation, andthe congressional interest implied therein, the Advisory C
Committee, at its November 1989 meeting, reopened itsconsideration of the subject and voted to propose and circulate

}for public comment a similar amendment.

For example, subsection (h) of proposed Criminal Rule 52.1and subsection (f) of proposed Civil Rule 43.1 authorize
appointments of guardians ad litem, but neither proposal provides Lifor a means of compensating individuals appointed to serve inthose capacities. C

I 7
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The amendment proposed by the Advisory Committee wouldpermit 20 challenges in capital cases, six in felony cases, andthree in misdemeanor cases. Like the amendment proposed in S.1970, the court could permit additional challenges in multi-defendant cases, except that the Government would not have morechallenges than those available to all of the defendants
combined. The court could permit multiple defendants to exerciseperemptory challenges separately or jointly.

A copy of the preliminary draft of the Advisory Committee'sproposed amendment of Rule 24(b), inter alia, is enclosed for
your convenience. The proposed amendments were circulated in

C March 1990. The Advisory Committee has already received manywritten comments on the proposal and the comment period did notexpire until August 31, 1990. At the present time, the AdvisoryCommittee is scheduled to meet in November to consider theproposed amendments in light of the comments received.

Given the extensive scrutiny this proposal is being givenpursuant to the Rules Enabling-Act, the Judicial Conference urges
once again that this matter be determined in accordance with thatprocess. As with the proposed rule changes dealing with child
witnesses, we are aware of no reasons why the normal process ofrule revision should be avoided here and ask that those sections
of S. 1970 and H.R. 5269 that would actually or effectivelyV revise the Rules of Practice and Procedure not be included in thefinal version of the bill.

Sincerely,

L.~L RalphLMecham
Director

Enclosure

r
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L RALPH MECHAM ADMINISTRATIVE OFFICE OF THE
DIRECTOR UNITED STATES COURTS
JAMES E. MACKLIN. JR.
DEPUTY DIRECTOR WASHINGTON. D.C. 20544

April 25, 1990

Honorable Joseph R. Biden, Jr.
Chairman, Committee on the Judiciary
United States Senate
Suite SD-224
Washington, D.C. 20510-6275

L Re: S. 1171, With Respect to Peremptory Challenges to Prospective Jurors

L Dear Mr. Chairman:

On behalf of the Judicial Conference of the United States, I am writing to
express the judiciary's view that any amendment to the peremptory challenge provisions
of Rule 24(b) of the Federal Rules of Criminal Procedure should be accomplished
through the procedures of the Rules Enabling Act. Section 79 of S. 1171 would amend
Rule 24(b) to equalize the number of peremptory challenges available to the defense
and the prosecution in a criminal case: 20 challenges in capital cases, eight in felony
cases, and three in misdemeanor cases.

The Advisory Committee on the Rules of Criminal Procedure had considered
the issue of the number of available peremptory challenges for several years but hadL<. not acted, in part because of Congress' rejection of the amendments to Rule 24(b)
adopted by the Supreme Court in 1976. When advised of this legislation, and the

Jo Congressional interest implied therein, the Advisory Committee, at its November 1989
meeting, reopened its consideration of the subject and voted to propose and circulate
for public comment a similar amendment.

L The amendment proposed by the Advisory Committee would permit 20
challenges in capital cases, six in felony cases, and three in misdemeanor cases. LikeL the amendment proposed in S. 1171, the court could permit additional challenges in
multi-defendant cases, except that the government would not have more challenges
than those available to all of the defendants combined. The court could permit
multiple defendants to exercise peremptory challenges separately or jointly.

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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A copy of the preliminary draft of the Advisory Committee's proposed Li
amendment of Rule 24(b), inter alia. is enclosed for your convenience. The proposed
amendments were circulated in March 1990. Hearings are scheduled for this summer L
in Atlanta, Chicago and Los Angeles, and written comments are due by August 31,
1990. At the present time, the Advisory Committee is scheduled to meet in Novembere
to consider the proposed amendments in light of the comments received. L

Given the extensive scrutiny this proposal is being given pursuant to the Rules
Enabling Act, the Judicial Conference has urged that this matter be determined in
accordance with that process. We are aware of no reasons why the normal process of
rule revision should be avoided here and ask that the section of S. 1171 that would
revise Rule 24(b) not be included in the final version of the bill.L

Sincel.

L Ralph cham
Director

Enclosure

cc: Honorable Joseph F. Weis, Jr.
Honorable Leland Nielsen
Professor David A. Schlueter
Mr. James E. Mackin, Jr.
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ADMINISTRATIVE OFFICE OF THEL- RALPH MC-CH.AmL LRACPHCA UNITED STATES COURTS
WILLIAM R. BLURO-4IL JR-

JAMES E. MACKL.N. JR 
GENERAL COUNSELoetY IXRECi)R WASHINGTON. D.C 20544

January 3, 1990

Honorable H Lee Sarokin,
United States District Court
United States Post Office and

Comathouse
Post Office Box 419
Newark, New Jersey 07102

Dear Judge Sarokin:

It was a pleasure to see you at the recent meeting of the Judicial Improvements
Committee. At your request, I have reviewed our files for information regarding
proposals to abolish peremptory challenges. While we do not have any substantive
research on this concept directly on hand, I did find several items that you and your
subcommittee might find helpfuL

First, there is a long history of the Judicial Conference advocating reduction-as
opposed to elimination-of the number of pereiptory challenges in both crimnal and
cdv cases.

Action in the criminal area dates back to 1943, when the Conference approved
a comprehensive study of the Federal jury system which conduded, intr :

The number of peremptory challenges allowed to the Government and to
the defendant in criminal cases should in general be the same, and the
number of challenges allowed a &efeadant should be reduced from ten to
six in all cases except trials for capital 6ffcnse 3

This position was next restated and refined in 1971, when the Conference specificaluy
recommended that each side in criminal cases be limited to 12 challenges in capital
cases, five challenges in other felonies, and two in misdemeanors (plus additional

2'Reort of the Proceedings of the Judicial Conference of the United States
(TProceings"), September 1943 at 16.

........ .. -- A TRADITION OF SERVICE TO THE FEDERAL JUD lARY. ' -
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Page 2

challenges granted for good cause as permitted by the court in its discretion).2 This
recommendation was embodied in a proposed amendment to F. R Crm. P. 24(b)
transmitted to Congress by the Supreme Court in April 1976.' Congress disapproved
the proposal, not so much because of the reduced number of challenges, but because
of a more general concern about judge-conducted voir dire. Suggesting that "the basic _

problem seems to be in the voir dire procedures," Congress invited the Judicial
Conference to reconsider the proposal in light of complaints that judge-conducted voir m
dire makes it difficult for counsel to identify biased jurors and develop grounds to
challenge for cause.4 A subcommittee of the Jury Committee reviewed this question
(and others) the following year, and to ive you the full flavor of events I enclose that
portion of the subcommittee's report disu g peremptory challenges. You will see
that the subcommittee did not in any way retreat from is position that reduction in the
number of challenges was appropriate, but concluded the risk of beightened
scrutiny of voir die oueied thieesirabliity of res g the peremptoryy .
challenge proposa. e Judicial Conferenc accpd ti's remmndaton.

The Conference `hs an equay longd equaly un ssfu-isto f urng
a reduction in thfstrikesIn i i . n1971, ar extended discussion,"
the Conference app11fgsprincipe legislation thwd bcth reduce the size of civil
juries and, upon such rduction', d the nmmbei l>r o f pemP ttor hlles t
allowed.'. Tese propols were included in seteral juY system improem t acs
introduced in Conrs (IL th th pcib rooaejn to de ermtr strikes

~~~~~~I i9 y' FFprside frmtret w) adteC4rne~paei ~pree tsupotfor

enactment of teJrSytmIpoeetAcof17'buthseg1tondealt
primarily witb jur f d ° rors 11tmloyment The p ls to

roceedings, October 1971 at 5$6.

'Communication forom the Chief Juticc of the- United States,, House Document No. L
94-464, 94th Cong. 2d Sess. (April 26, 1976).

S. Rep. No. 95-354, 95th Cong., 1st Sess. 9 (1977).

'Proceedings September 1978 at 77.

'Proceedings, March 1971 at 5.

'See Proceedings, April 1972 at 5, April 1973 at 13, September 1973 at 54-55,
September 1974 at 56, and September 1976 at 45.

Pub. L No. 95-572, 95th Cong. 2d Sess., 92 Stat. 2453 (1978).

I , ,, , L~~~~~~
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Page 3

reduce jury size and peremptory challenges in civil cases had been stripped out at the
committee stage, but our files do not reveal the specific reasons for their rejection.'

The Conference's most recent activity in this area occurred in 1985, when the
former Jury Committee sua sponte revived the idea to reduce each side's peremptory
challenges in civil cases from three to two. However, upon learning of the fate of the
Supreme Coures earlier effort to reduce the number of challenges m criminal cases,
the Committee by a very dose (five to four) vote decided agat pursuing the matter.
My notes from that discussion reveal two interesting comments, which perhaps wi be
relevant to your present inquiry. Attending the meeting on another matter was
Professor Richard Lempert of the University of Michigan Iaw School, a prominent
scholar and researcher on jury administration. He suggested that the COmMittee might
want to curb its zeal to reduce peremptories by membg that they serve as a
useful "safety valve to make up for the lack of attorney-conducted voir dire and for,
inadequacies in the challenge-for-cause system. These points would appear equally
relevant to proposals to eliminate peremptories. Additionally, Chief Judge John Nangle
of the Eastern District of Missouri reported that his court had adopted the practice of
allowing only two challenges per side in cvil cases, and that, despite the apparent lack
of legal authority for the practice, it was working fine and was not objected to by the
bar.

Turning next to the merits of the issue of abolishing perempts, we do not
ourselves have any research collected, aside. fro two untitled and irly old simate

m the early 1970's) documents discussing the legal nature of peremptory challenges
and the history of Congress' first consideration thereof in the mid-nineteenth century. I

'Even with our fairly extensive legislative history of the Jury Act and its
amendments, I am unable to pm down eactly what happened to the peremptory
challenge proposal. In 1978, Congress was considering two jury bills, S. 2074 and
S. 2075. The bill which was finally enacted as Pub. L No. 95-572 was labeled S. 2075,
and contained portions-but only portions-of both S. 2074 and S. 2075. The previously-
referenced 1978 report of the subcommittee of the Jury Committee indicates that the
provisions to reduce the size of civil juries and the number of peremptory challenges in
civil cases were stripped out of S. 2074 by the Senate Judiciary Committee prior to
Senate passage of the biL Unfortunately, we do not have any committee report on
S. 2074 itself, and the report on S. 2075 contains no discussion of these actions. ee
S. Rep. No. 95-757, 95th Cong., 2d Sess. (1978). The later House report on S. 2075 is
equally unhelpful. See H.R Rep. No. 95-1652, 95th Cong., 2d Sess. (1978). We have
the published transcript of a 1977 Senate Judiciary subcommittee hearing on S. 2074
and 2075 (and other bills), but that is also unenlightening.
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and the history of Congress' first consideration thereof in the mid-nineteenth century. I
enclose these for whatever value you find them. I also ran a quick computer search to
see what else might be available, and found some promising leads. LI

As to cases, perhaps the best place to start is with Justice Marshall's
concurrence in Batson v. Kentuckv. 476 US. 79, 102 (1986), in which he joins the L
Court in condemning the prosecution's racialW discY minatoy use of peremptory
challenges in criminal cases, but forcefully argues that the only way to entirely eliminate
racial dscrimination in jury selection is through total abolition of peremptoies.
Finding misuse of peremptory challenges to be lagrant" and `pernicious," and noting
that cases provide that the right of peremptory challenge is not of constitutional
magnitude and may be withheld altogether, he :sdvocates a complete banning He p
continues to make this point todays, sc g Wilkerson v. Texas. 110 S. CL 292 (1989).
(Marshall, J., dissenting from denial of certirari).

4 a r s h a U ,,J

I did not find any lower court decisions wholeheartedly endorsing Justice
Marshall's position, but, as you may be aware, several courts have expanded the scope
of Batson restrictions al way that might prsage the eventual abolition of
peremptores. a figsL, t.Edmonson . 1s e 860 F.2d 13,
rehearingen r 8 F 1317 (5th Cir. 198) (prohibiting the of
peremptory caengeson cial grounds by a pivte litigant in a ci case), and Cark
v. City of Bnridgepor 645 F. Supp. 890 (D. Conn. 1986) (prohibitingstafte from
exercising lpermpt s n racial gr ds i a l ghts acto. Jdge ee,

dissentmg inimtnQfl made atI found to be a insightl lamen ttwth L
Batson ajoy is his ae the ma lelpt haLway
across a logicl chasmand come to rest in midair." He commnts on Justce K
Marshall's Batson concrrence:

Justice Marshall would dispense with strikes entirely, and perhaps this will K
be thefinal outcome. [Citation omitted.] In this much at least he is
surelypcorrect, that we must go on or backwar; to stay here is to rest
content with a strange procedural creature indeed: a challenge for semi-
causeexlercisable drentially as to jurors depending on how the ethnic
group ;o which they belong correlates with that of the strikr's client-a r
skewedl and curous device, exercisable without giving reasons in some LJ
cases 'bt not in~others, all depending on race.

860 F.2d at 73i17(e, ,dissenting).

As to 4w reviews, the c^¢omputer revealed the expected abundance of literature 1
on Batso t of peremptory challenges. Most articles did not

appear toaddress w~ny depththe idea ofcompletely abolishing pereptrn es, butI
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did find two directly discussing-and advocating-such a position. 'Batson v. Kentucky a
Half Step in the Right Direction (Racial Discrimination and Peremptory Challenges

L Under the Heavier Confines of Equal Protection)," 72 Cornell L Rev. 1026 (1987);
Note, The Case for Abolishing Peremptory Challenges in Criminal Trials," 21 Harv.
C.R-C.L L Rev. 227 (1986).

Finally, you asked if we have any statistics delineating between peremptory
challenges and challenges for cause. Unfortunately, we do not. The jury utilizationUe reports submitted to our Statistical Analysis and Reports Division do list the totalnumber of jurors "challenged," but do not distinguish between the types of challenges
that comprise the total figure. Division staff advised me that individual courts

L occasionaly provide such information voluntarily, but they could cnly put their hands
on reports on three individual cases (two civil, one criminal) submitted last summer by
the Southern District of Ohio. I tried to think if there was any way to fairly estimate
the breakdown between peremptory and cause challenges, for we do know how many
jury trials are civil and how many are criminal, and we thus could estimate the number
of peremptories available (excluding, of course, extra challenges granted to additional
parties). Unfortunately, there would seem to be no valid basis to estimate how many
of those available challenges actually were used. Illustrating the difficulty of trying to
make such an estimate, the reports on the three cases received from Ohio indicate-inKv a way that I never would have anticipated-that all available peremptories were used in
the two civil cases, but only one peremptory was use in the criinal case (there were
11 challenges for cause). Accordinglyr if we want to develop accurate figures on the
numbers of peremptories now being used, it appears we will have to collect that data
from scratch.

I hope you find this of assistance in getting you and your subcommittee
underway, please do not hesitate to contact me if there is any way in which this office
can be of any further assistance.

Sincerely,

Robert K. Ioesche
Deputy General Counsel

Enclosures

cc: L Ralph Mecham
Duane R. Lee

10anesche/JLanier Director OGW RePincr Davbook- RMM File:Pererrytory
Challenges and Challenges for Cause



ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENIS 10 RULE 24(b)

1. SUMMARY OF COMMENTS- Rule 24(b)

Twenty nine (29) individuals or organizations have
filed written comments on the proposed amendments to Rule
24(b). Almost all of them are opposed to the amendment as
presented although several commentators indicate approval of

Nequalization" of the nummer at eight per side in a felony
case involving a single defendant. One commentator, a

federal district Judge, agrees with the amendment, noting
that he has observed defense counsel using the pere'mptories
to exclude classes 6f individuals. Those opposing the

change generally cite thee' historical right, of peremptory
challenges, theoverwhelming resources or the government,
the lack ~of meanin9fuiy voir cire by the defense, the
whittling away, at defense rights, an'd the absence of any
emprirical data supporting the Committee's view that
reduction of the number! of pere4m ptories <is warranted. One

commentator, Mr, ILevine, aQT federal Ipubli c;,defender from
Hawaii resentsj t'he 9mopt omppiete ar,,guments opposing the

change andia nuimber~oifcomimelnrtatorsavaersimply noted that
they agree with his analysisi.,gS Oeveral not'e that the

arguments agaist' ,a reductin perem p tories would be
lessened if deifen s[ counsel 'w ve' merimitt ed greater leeway n
voir dire. 1Fi ' Qr1 E

II. LIST OF COMMENTATORS: Rule 24(b)

1. Mictael L. Bender, Esq., Wash. D.C., 8-31-90

2. Robert A. Brunig, Esq., Minneapolis, Minn, 4-26-9th

3. Thomas A. Campbell, Esq., Tacoma, Wash., 8-10-90
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:' s~~~~. Colia F. Ceisel, Esq., St. Paul, Milnn., 4-20-90

5. John J. Cleary, Esq., San Diego, CA, 5-23-90

6. John P. Erickson, Esq. Minneapolis, MN, 5-14-90

7. David R. Freeman, Esq., St. Louis NO, 7-13-90

8. William J. Genego & Peter Goldberger, Wash. D.C.,

8-31-90

9. Carol Grant, Esq, Minneapolis, Minn., 4-23-90

10. Bruce H. Hanley, Esq., Minneapolis, riinn.,5-9-90

C 11. Thomas .. -;illier, Esq., Seattle, Wasn., 7-13--0

12. Fredric F. Kay, Esq., Tucson, Ariz., 5-24-90

13. Michael R. Levine, Esq., Honolulu, Haw., 5-17-90

14. David S. Marshall, Esq., Seattle, Wash., 8-8-90

15. Joe M. Quaintance, Esq., Tacoma, Wasn., 8-8-90

p16. Myrna S. Raeder, Prof., Los Angeles, CA., 8-29-90

17. Larry E. Reed, Esq., Minneapolis, Minn., 4-24-90

18. Ron Rosenbaum, Esq., St. Paul, Minn., 4-30-90

Vl 19. Elisabeth Semel, Esq., San Diego, CA., 8-30-90

20. Neal J. Shap-ro, Esq., Minneapolis, -inn, 4-23-90

.L 21l. Thomas H. Shiah, Esq., Minneapoils, Minn., 4-2 c5-50

22. Walter S. Smith, Judge, W4aco, Tx., 4-10-90

.z. *_1L-ntarc C. TIlman, Esa., SeattIe, Wash., 8-20-90

24. Peter Thomoson, Esq., Minneapolis, Minn., 4-24-90

25. iucge .P. 'ukasnfl, _an -rancisco ICA, -i,-90

C __. :a W. se m=itt, -t. -au, 1rn. _--0

27. James C. Whelpley, Esq., Roseville, Minn, 4-27-90

Li'

L
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a8. john R. Wylde, Esq., Minneapolis, Minn., 4-24-90

29. Jay P. YuneK, Esq., Fairmont, fMann., 4-20-90

Ill. COMMENTS: Rule 24(b)

U
Michael L. Bender, Esq.

Chairperson, ABA Crim. Just. Section

Washington, D.C. L
August 31, 1990

Writing on benalf of the American Bar Association's C

Criminal Justice Section, Mr. Bender notes that the ABA has

"championed the equalization of challenges for prosecutors

and defense counsel" and attaches applicable ABA policy

(which incidently at one point suggests five (5) challenges

for each side in a felony case). Without suggesting

specific numbers, Mr. Bender believes that the amendments to

Rule 24(b) being considered by Congress would not only

equalize the number of challenges but also maintain the

total number of challenges by both sides. It would also

reduce by only two the number of challenges currently

available to the defense. He also suggests that working

with 8 peremptory cnallenges for now would permit empirical

studies to determine the actual impact of the amendments. B
Robert A. Brunig, Esq.

Private Practice

Minneapolis, Minn. L
April 26, 1990

Mr. Brunag views the proposec change to be ill-advisec

and unfair. He notes that there is an imbalance in the

number of minority judges and in the numoer of minority

Jurors. He also notes the tendency to dismiss a juror for

cause who exhbibts any hostility toward the government ano LJ
notes that tne judge's voir dire is perfunctory and never

probing; even those judges permitting defense voir snire,

dramatically limit the time for doing so. He adds that

jurors wno nave sat on a criminal case are inclued in the

venire of consecutive criminal cases. F-na ly, he notes

that the resources avaliable zo tne governemern overwne.n

the resources available to the defense.



Advisory Committee on Criminal Rules
Proposed Amendments to Rule 24(b)
October 1990

Thomas A. Campbell, Esq.
Private Practice
Tacoma, Washington
A ugust 10, 1990

Mr. Campbell briefly writes to indicate that he concurs
with the views of Mr. Hillier, anfra., in opposing the

amendment to Rule 24(b).

Colia F. Ceisel, Esq.
Private Practice
Saint Paul, Minnesota
April 20, 1990

Ms. Ceisel believes that the historial oastrabution of

peremptory challenges snould be maintained and is opposed to
FILM the amendment. The current number reflects the real need

L for diffentiation between the prosecution and the defense;
the prosecution generally does not face the same prejudices
that face the defendant.

John J. Cleary, esq.
Private PracticeSan Diego, California
May 23, 1990

Mr. Cleary states tnat the "chutzpa" of the federal
,judiciary to reduce the number of challenges when most
federal judges preclude attorney voir dire is startling. Tt
would thus be both unseemly and inappropriate' for the
judiciary to push for further reductions in the number of
challenges. The argument for protecting against racial bias
is ludicrous in light of established precedent -- he cites a
personal example of his attempt to ask voir dire questions
concerning whether a juror would be biases against his
client because of his race. He believes that greater voir
dire is neeoed and that the Committee shculd take the
initiative.

John P. Errckson, ='sq.
Private Practice
Minneapolis, linnesota
May 1.4, 1990

Mr. Erickson believes that the opportunity for a
defendant to obtain a fair trial is fast becoming an extinct
species in light of the many recent substantive and
procedural changes. Although he understands that
politically it is popular to be tough on criminals, he sees
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more and more innocent people being caugtht up in tne rl
hysteria created by politicians. To make his point he
recounts a recent experience he had defending a 70-year old
man accused of shoplifting a $2.99 item. -He tells this "war

story" to make the point that " Ei~naividuals in authority, L
such as [the Committee3, must now recognize that the
pendulum has swung way too far and must come back in the

direction of the rights of the accused." He concludes that

a drop in the number of peremptory challenges is something
he cannot tolerate.

David R. Freeman', Esq.
Federal Public Defender
St. Louis, Missouri

July 13, 1.990

Mr. Freeman vigorously opposes the proposed amendment

to Rule 24(b) because it is "ill advised...lacks a rational _

basis and reflects a failure to consider the history and

function of the peremptory challenge. " Citing historical
precedent and Supreme Court language which notes the

essential right of exercising a peremptory challenge, Mr.
Freeman notes that when he reads the Committee's rationale

for amending Rule 24(b) he is struck with the "appalling

ease with which baseless assertions can be turned into facts
and given the presumption of validity." He notes that there

is no support for the statement that the defendant might

systematically exclude a class of persons. He also
indicates that the 1.968 jury'Select-ion Act has not resulted
in more representative panels. Finally, he questions
whether the reduced number of challenges will actually save

time and expense, give~n the great control exercised by
federal Judges over voir dire. He challenges the notion of

the need for a level playing field by outlining the distinct
advantages that the government has in the prosecution of a

case. In short, the Committee has not offered a sufficient

rationale for the amendment.

Willilam j. Genego & Peter Goldberger
NADCL
Washington, D.C.
qu~ust 31, 990 l

1Ir. 3enego anc Si. oldnerger, writing in rneir

capacity as co-chairs of the NADCL Committee on'Rules of
Procedure., generally favor equalization of'peremptory

challenges but do not support the "arbitrary" number of six

(6) challenges for felony cases; instead they would support £
an amendment to equalize the number at eight (8) in felony
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cases involving single defendants In their view there is
no empirical support for the proposition that reducing the
numner will save time in the voir dire procedures which are
already streamlined. Any any financial reasons for doing so
would be outweighed by the interest in insuring that the
defendant and the public perceive the process to be fair.
They suggest that where there are multiple defendants, each
defendant should be entitled to at least two peremptories;
in a megatrial it is possible that the number of defendants
would exceed the number of peremptory challenges. The
defendant should not be deprived of his or her ability to
challenge a juror simply because the government has decided
to Join a large number of defendants in a single trial.

Carol Grant, EEsq.
Private Practice
Minneapolis, Minnesota
April 23, 1990

Ms. Grant opposes the amendment. The current number
of challenges reflects the need of the defense to strike
jurors who often possess predisposition or biases that they
often do not admit. To reduce the number would be
detrimental to the criminal justice system.

Bruce H. Hanley, Esq.
Private Practice
Minneapolis, Minn.
May 9, 1990

Mr. Hanley is strongly opposed to the amendment and
notes that although there are still Jury trials, there seems
to be a concerted effort to whittle away at constitutional
rights. His experience with federal Juries in Minnesota i_
that the jurors are strongly biased in favor of the
government ano see themselves as an extens-n :tf the
prosecution. The current number of 10 peremptories helps
the defense a l:ttle :n attemptrng to emmanel a fair Jury.
He also points out that lack of defense voir dire hampers
the defense greatly.
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Thomas W. Hilller, I', Esq.

Federal Public Defender
Seattle, Washington
July 13, 1990

Mr. Hillier fully supports the position of Mr. Michael

Levine, infr-a, a federal public defender ln Hawaii, who has

submitted extensivecomments on the proposed change to Rule

24(b), Mr. Hillier notes that given the potentially heavier

sentences facing federal defendants, ft :sessential that

counsel be given the opportunity to screen the jury; every
reduction in the number of cnallenges lessens the chance for

impaneling a fair jury. '

Mr. Fredric F. Kay, -sq.

Federal Public Defender
Tucson, Arizona
May 24, 1990

.Mr. Kay is opposed to any reduction of peremptory
challenges for the defendant. In his view there is a

greater need for insuring fairness for the defendant. He Ai

recognizes that concerns would not be as serious if defense

counsel were given greater latitude in conducting voir dire.

L
Michael R. Levine, Esq.
Federal Public Defender
Honolulu, Hawaii
May 17, 1990

Mr. Levine has submitted extensive commentary opposing L
the amendment to Rule 24(b), which he believes 15 1ll-

advised. First, he notes that that the current number of

peremptory challenges (10) has been in effect since 1865 and
therefore there is a heavy burden on the proponents of the -

amenoment. He notes that the Ccmmittee Note 4hich suggests

that Batson could be used by the defense is flawed. He rf
refleves that in an appropriate case, it would be L
permissible for the defense to exclude an entire class of

persons, leaving aside racial classafications. It is the
prosecution, not tne defense, he argues that systematically

exclune classes of :ndividuals. ~oncerning delays in
selecting jurors, he notes that Congress has expressly
-2jeczet the argument :hat savings of time :n ;:self eouic
warrant a reduction. Finally, he notes that there may be LI
superficial appeal to the suggestion that the new numbers
will level the playing field. But Congress in 1977
questioned that reasoning and in the last five years have

seen an enormous increase in the government's power so that
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the notion of proportionality is even less tenable. Tn
summary, he believes that the Committee has not justified
the amendment.

Mr. Levine also notes the lack of public knowledge and
hostility toward the system, the increasing percentage of
defendants who are being convicted, and the fact that
challenges for cause are inadequate. He adds that as long
as the Committee tolerates judge-alone voir dire, the
arguments in support of a reduction of challenges carry
little force.

David S. Marshall, Esq.
Private Practice
Seattle, Wash.ngton
August 8, 1990

Mr. Marshall briefly notes that Mr. Levine's comments,
supra, express his thoughts "extremely well.

William M. Orth, Esq.
Private Practice
Bloomington, MinnesotaUMay 3, 1990

Mr. Orth believes that the proposed amendment is
.wrong, unfair, unnecessary, and unconstitutional. Because
there is no meaningful voir dire in federal =ourts, the
additional challenges available to the defense prov:de the
only input by the defense to trial by an impartial jury. He
notes that in Joint trials., the number of challenges per
defendant would be reduced. He also cited an example of
Jurors who sat on consecutive criminal cases and who were
peremptorily struck after they asked the judge if the
defense could determine their home addresses.

Joe M. Quaintance, Esq.
-- leave actice

Tacoma. Washington
August 3, 990

Mr. Quaintance concurs in the czmments by mr. .evine
and Mr. Hiller and strongly believes that defense peremptory
cna! enros -_no.' n-t J= -resZr-_tecd =0r't- 3t- eourts,
which provide for fewer challenges, fairly balance the
process by permitting greater involvement by the parties in
conducting voir dire. The federal Jury selection process is
already so abbreviated that reduction of the number of
challenges will be unfair.
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Myrna S. Raeder, Professor C

Southwestern Univ. School of Law t;|
Los Angeles, California

August 29, 1990

Although she supports the equalization of peremptory
challenges, she believes that fairness concerns mandate a

more cautious approach by equalizing the number of
challenges in a felony case at eight (8). If the drafters
were starting with a clean slate, six challenges might be

appropriate. But a reduction by four of the number

available to the defense will appear to be "an effort to L
whittle away a right that the defense currently enjoys."

Given the fact that voir dire is conducted by the judge, the
peremptory challenge is still the best way to insure a fair

;ury.

Larry E. Reed, Esq. L

Private Practice
Minneapolis, Minn.
April 24, 1990

He is opposed to the proposed amendment. Because there
is little interaction between the defendant and the Jury in

voir dire, it is necessary for the defense to have extra

challenges.

Ronald S. Rosenbaum, AEsq.
Private Practice

St. Paul, Minn.
April 23, 1990 L

He is strongly opposed to the amendment to Rule 24(b).
From h-.is experience *ne balance against the defense has

shifted dramatically. The proposed reduction would be "one

more nail in the =offin. He notes the lack of defense voir

dire and urges the Committee to maintain the current number

of =nallenges. t

:isabeth Semel, President
-ai:fornia Attorneys 1 1r:mnal -ustzce
San Diego, California

Augus: I0 -X 0

Ms. Semel, writing on Dehalf of the 2,500 members of
the CACJ, strenously objects to the reduction of peremptory
challenges in Rule -24(b). She notes that there is simply no
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statistical evicence of exicusions of classes of persons by
the defense and the amount of time saved, in an already
abbreviated voir dire, would be minisule. The reduction of
peremptories might involve more time because of the need to
more carefully exercise them. Any change in the number
should not be considered until federal judges permit voir
dire (CACJ concurs with the position of Mr. Levine, supra).

Neal J. Shapiro, Esq.
Private Practice
Minneapolis, Minn.
April 24, '990

He opposes the amendment, noting that the federal jury
selection procedures weigh in favor of the prosecution;
today when the public is fearful of crime, jurors tend to

DAN favor the government. He urges the Committee to retain the
current numcer of challenges.

Thomas H. Shiah, Esq.
Private Practice
Minneapolis, Minn.
April 25, 1990

M>r. Shiah briefly notes that he is opposed to the
proposed amendment because the deck is already "stacked"
enough against the defense and the prosecution reeds no
adcitional "trump cards."

Hon. Walter S. Smith
US Dist. Judge

- Waco, Texas
tApriIi 10, :990

Judge Smith :s very much in favor of the amendments.
He has never understood why the defense is entitled to more

L _trikes ard believes that the amendment will result in
saving a great deal of money over the years and will be more
fair.

Richard _. Tallman, Ese.
V -C)----~az -- a g 7

Pug. 20, 1990

Mr. Tallman is opposed to the proposed amendment.
Noting the increase in minimum sentences, the pretrial
restraints on assets and the risk of forfeiture, the 3ury

&.u
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system :, one of the few remaining checks on governmental
abuse. it is essential that the preception of, fairness and

impartiality remain. Considering the 'limited opportunities
for the defense to conduct voir dire, the proposed reduction

of the number of peremptory challenges would not be

sufficient to offset the damage of reducing public

confidence in the judicial process.

Peter Thompson, Esq.
John W. Lundquist, Esq.
Robert D. Sicoli, Esq. t
Private Practice

YMinneapolis, Minn.
April 24, 1990C

These three commentators (law partners who deal

exclusively with federal criminal defense) are opposed to
the proposed amendment. There is no meaningful voir dire in

the federal system and the proposal only makes matters
worse. The apparent imbalance in the current rule is really
not an imbalance; first, in joint trials each defendant gets 2
fewer challenges than the government and having four more

challenges tends to result in better chances for a fair

trial.

The Hon. T.P. Vukasan, Jr.

W. S. District Judge

San Franciso, California
May 17, 1990

Judge Vukasin is in favor of the amendment as written.
The current number of peremptories is "unfair, unequitaole,

and lends itself to abuse." He indicates that he has

repeatedly seen defense counsel use the extra peremptory
challenges for purposes other than obtaining a fair jury and FLI
.hat he ;has seen the extra challenges used to exclude

classes of persons. In his view, the jury panels today are
more representative -nc that there is 0o reason to give
either side an advantage in the numbers. And it is obvious

to him that by reducing the number of challenges, there will

be a savings of time and expense. l

Private Practice L
St. Paul, F¶inn.
May 9, '990

He :s opposed to the amendment. He indicates that

,
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there is no voir dire by counsel in the federal courts in
Minnesota, that he has not seen systematic exclusion of
classes of jurors by the defense, maintaing the current
number of challenges does not cause delay or increased
costs, and the current Minnesota rule governing challenges
recognizes the need for additional defense challenges.
Finally, he cites the maxim, "If it aint' broke, don't fix
it."

James C. Whelpley, Esq.
Private Practice
Roseville, Minn.
April 27, 1990

Noting the absence of voir dire by the defense, he
opposes the change. If savings of time and money is
important, he asks, why not simply eliminate the jury
altogether. He also inquires as to what sorts of classes of
persons would be excluded by the defense.

John R. Wylde, Esq.
Private Practice
Minneapolis, MinnC April 24, 1990

Mr. Wylde is "outraged" at the proposal to take away
defense peremptory challenges. it is bad enough that there
is no defense vowr dire in federal courts.

Jay P. Yunek, Esq.
Private Practice
Fairmont, Minn.
PDril 20, 1990

Afl He is outraged at the proposed change. it is
ridiculous" to believe that there is a need to create equal
footing. He reminds the Committee that the defendant is
stigmatized by bli presence in the courtroom. Because the
jurors are often of a different race or creed, reducing the
number of peremptory strikes will take the defendant out of
the ball game. He urges the Committee to either leave the

Lo numbers the way they are or give the defense a opportunity
to conduct voir dire.

FW
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

Li,, RE: Rule 24. Trial Jurors: Proposal to Randomly Select Jurors and
Abolish Peremptory Challenges.

DATE: September 7, 1997

Judge William M. Acker, Jr. (N. Dist. Alabama) has recommended that the
solution to Batson problems rests in first, randomly selecting both the venire and petit
juries and second, abolishing the use of peremptory challenges. The attached materials
include his correspondence, a newspaper article, and excerpts fom several cases.

This item is on the agenda for the October meeting in California.

IL.,N



UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF ALABAMA

FEDERAL COURTHOUSE )/ UI
BIRMINGHAM. ALABAMA 35203

CHAMBERS OF
WILLIAM M. ACKER. JR.

JUDGE

May 21, 1997

Hon. Alicemarie H. Stotler
Chair, Committee on Rules of
Practice and Procedure

Judicial Conference of the United States
Washington, DC 20544

Re: Selection of Petit Juries

Dear Judge Stotler: V
Thank you for your letter of May 9, 1997. Enclosed is an

article which, in my view, confirms my belief that the only C
solution to the Batson problem is random selection. V

Respectfully yours,

.441~~~~~~~~~~~~~~~~~~~t

William M. Acker, Jr. La
WMA/mj

' PVI
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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF ALABAMA

FEDERAL COURTHOUSE

BIRMINGHAM. ALABAMA 35203
CHAMBERS OF |

WILLIAM M. ACKER. JR.

JUDGE , ,. -,
JUDGE ,,li zMay, 23i ,1997

Hon. Alicenmarie H. Stotler ,F, l
Chair, Cofmmittee on Rules of

Practiceji, and Procedure
Judicial jLonference of the .Uliited States
Washington, DC 20544

Re :,I election of Petit Juries

Dear Ju Stotler: if

Idi't mean to peser bt am enclosing a f ew gsfo
my opini~ j iin Morro v i Birmingham, 92-AR-2339-S, in whichI deniedg firmingham. s 'post-judgment motion based on a -rsion of
Ba tson. : tillustrates yet andtheruproblem inherent i Batson.

Respectfully yours,

William M. Acker,

cc: Hon. ]Paul V. Niemeyer
Prof ssor Edward H. Cooper ,
Mr. gter G. McCabe,
Mr. iohn K. Rabiej
Mr- onidas Ralph Mecham

LIII!II~~~~~~~~~~~~~~~~~~~~~L
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The Cityrs Attack on the Jury Venire

When the venire appeared for the selection of seven civil

jurors for the trial of this case, the venire consisted of eighteen

white venirepersons. Defendants complained about the absence of

black venirepersons, but the court proceeded with, jury selection.

Defendants adequately preserved their objection to the venire.

Even before the filing of the City's current Rule 50(b)

motion, the court undertook its own investigation into the matter

of the venire composition. The court consulted with the jury

section of the Clerk's office and with other members of the court

and arrived at the same explanation for the racial makeup of this

particular venire as can be deduced from the City's motion. In

solving one problem Batson v. Kentucky, 476 U.S. 79, 106 S. Ct.

fl 1712 (1986), created another. This venire was randomly drawn for

this court's one case mid-month civil docket to start on March 18,

19
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1996. The venire came from the "leftovers" from a much larger Be

venire summoned for jury duty to commence at the beginning of the K
month on March 4, 1996, and designed to accommodate the jury needs

in several criminal and civil trials before various judges. L

It quickly becomes apparent that the juries actually empaneled

in the Northern District of Alabama at the first of the month, by

the exercise of so-called "preemptory" challenges, contain a higher 6
percentage of black jurors than the original venire as a whole.

UThis fact strongly suggests that Batson acts as a brake on the

striking of black venirepersons, and has the indirect effect of

leaving the remaining pool with a higher percentage of whites and

a lower percentage of blacks than were in the original, total

venire. In other words, by the middle of the month, the black

jurors have been disproportionately "used up" as a proximate

consequence of Batson. This court's research has not led it to a

solution of this problem, if it is a problem, or to any case law

which would render unconstitutional or illegal this court's present

system of jury selection. It would be enormously expensive, and

perhaps unconstitutional, to randomly select from 31 north Alabama

counties a separate venire for each and every specific jury case.

The court can conceive of no other method that would come close to

assuring an apportional racial representation in every venire.

Although Batson itself was not invoked in this case, except

perhaps in an indirect way, Batson and its progeny are as much V
20



designed to protect potential jurors from disparate treatment as to

guarantee litigants a racially or gender balanced jury.
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THIE
CLAreNcE A. JIUNITED STATES COURTS ° .

CLARENCE A. LEE, JR. U -S1
Associate Director WASHINGTON, D.C. 20544

May 1, 1997

Honorable William M. Acker, Jr.
United States District Court
481 Hugo L. Black United States

Courthouse
1729 Fifth Avenue North
Birmingham, AL 35203

Dear Judge Acker: C

Thank you for providing me a copy of your letter of April 14, 1997, recommending that
petit juries should be randomly selected from a randomly selected venire, and that the only
challenges should be challenges afor cause."

Since this issue falls within the jurisdiction of the Judicial Conference Committees on
Rules of Practice and Procedure, and Court Administration and Case Management, I am
providing copies of your letter to the chairs of those committees for such action as they consider
appropriate.

Sincey

Leonidas Mecham
Director L

cc: Honorable Alicemarie H. Stotler
Honorable Ann C. Williams

LJ

bc: Mr Peter G. McCabe
Abel Mattos

Vr. John Rabiej

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY



UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF ALABAMA

FEDERAL COURTHOUSE

BIRMINGHAM. ALABAMA 35203

CHAMBERS OFL WILLIAM M. ACKER. JR.

JUDGEL April 14, 1997

Judiciary Committee of the U. S. Senate
Judiciary Committee of the House of Representatives
Judicial Conference of the United States
Administrative Office of the United States Courts
The American Judicature Society

Dear Entities Concerned with the Administration of Justice:

A growing number of judges, including this one, law professors
and lawyers believe that petit juries should be randomly selected
from a randomly selected venire, and that the only challenges
should be challenges "for cause." The concept of so-called
"peremptory" challenges has lost its meaning. The Batson idea,
while understandable under the present regime, invites hypocrisy,
if not outright perjury, by lawyers. Conscientious advocates
regularly eliminate a prospective juror for reasons of that juror's
ethnicity, but articulate a reason from a pre-programmed, ready-
made list of "legitimate" reasons. It is sort of like the
quarterback with a list of the plays on his wrist band. Most
judges are unwilling to call an officer of the court a liar.

The time spent in jury selection, and the time spent on appeal
in reviewing that process, is a ridiculous waste of judicial
resources when there is no requirement in the Sixth Amendment or
the Seventh Amendment, express or implied, for affording an

K<. opportunity for voir dire ad infinitum or for peremptory
challenges. This is the only country in the world that not only
guarantees trial by jury but seems to guarantee forever for jury
selection full of pitfalls.

Purely random selection would not only be much quicker but
much fairer, both to jurors and to litigants. What can possibly
stand in the way of a new rule to accomplish this simple procedural
change, unless, of course, lobbyists for the fast-growing jury
selection expert industry. I can line up plenty of witnesses to
support my position if anybody is interested.

,,



Page 2
April 14, 1997

I look forward to a response from someone out there.

Respectfully yours,

William M. Acker, Jr.

W.A./me

P. S. *Enclosed is the recent unpublished opinion of the Eleventh K
Circuit that prompted this letter. See page 7.

Li
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LV

Plaintiff-Appellant,

versus

CITY OF BIRMINGHAM, ALABAMA;
MICHELLE F. WESSON; WILLIE HARBIN;
JULIUS POWELL;,DAVID DAVIS; et al.,

Defendants-Appellees.

D. C. Docket No. 93-AR-2514-S

PERTRINA TAYLOR, as next friend of
DAVID MARIO TAYLOR, a minor,

Plaintiff-Appellant,

versus

CITY OF BIRMINGHAM, ALABAMA;
MICHELLE F. WESSON; WILLIE HARBIN;
JULIUS POWELL; DAVID DAVIS; et al.,

L Defendants-Appellees.

L D. C. Docket No. 93-AR-2515-S

FELICIA THOMAS, as next friend of
PATRICK JERRELL THOMAS, a minor,

Plaintiff-Appellant,

versus

CITY OF BIRMINGHAM, ALABAMA;
MICHELLE F. WESSON; WILLIE HARBIN;
JULIUS POWELL; DAVID DAVIS; et al.,

Defendants-Appellees.

D. C. Docket No. 93-AR-2516-S

SHERRY MOORE, as Personal Representative
of the Estate of ROSIE MOORE, deceased,

Plaintiff-Appellant,

L



versus

CITY OF BIRMINGHAM, ALABAMA;
MICHELLE F. WESSON; WILLIE HARBIN;
JULIUS POWELL; DAVID DAVIS; at al.,

Defendants-Appellees.

D. C. Docket No. 93-AR-2517-S

FELICIA THOMAS,

Plaintiff-Appellant,

versus

CITY OF BIRMINGHAM, ALABAMA;
MICHELLE F. WESSON; WILLIE HARBIN;
JULIUS POWELL; DAVID DAVIS; et al.,,

Defendants-Appellees. -

D. C. Docket No. 93-AR-2518-S

PERTRINA TAYLOR,

Plaintiff-Appellant,

.Ju
versus

CITY OF BIRMINGHAM, ALABAMA; -lC
MICHETLE F. WESSON; WILLIE HARBIN;
JULIUS POWELL; DAVID DAVIS; et al.,

Defendants-Appellees.

D. C. Docket No. 93-AR-2519-S

FELICIA THOMAS, as next friend of
EARNEST DAVONTE WHISENANT, a minor,

Plaintiff-Appellant,

versus

CITY OF BIRMINGHAM, ALABAMA; C

MICHELLE F. WESSON; WILLIE HARBIN;



(DO NOT PUBLISH]

LJ
IN THE UNITED STATES COURT OF AP EALS FILED

FOR THE ELEVENTH CIRCUIT _R i

C __. i
No. 95-6450

Non-Argument Calendar | " j9EJ.COTU

Li CLERK
D. C. DocketNds. CV93-AR-2508-

93-2512 thru CV-AR-2524-S

PERTRINA TAYLOR, as next friend of
I TIMOTHY A. TAYLOR, a minor,

t ~~~~~~~~~~~~~Plaintiff-Appellant,
t~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

v versus

CITY OF BIRMINGHAM, ALABAMA;
MICHELLE F. WESSON; WILLIE HARBIN;
JULIUS POWELL; DAVID DAVIS; et al.,

Defendants-Appellees.

D. C. Docket No. 93-AR-2512-S

DOROTHY TAYLOR, as next friend of
STARPHIA SHUNTE TAYLOR, a minor,

Plaintiff-Appellant,

versus

CITY OF BIRMINGHAM, ALABAMA;
MICHELLE F. WESSON; WILLIE HARBIN;
JULIUS POWELL; DAVID DAVIS; et al.,

Defendants-Appellees.

L D.C. Docket No. 93-AR-2513-S

CHERYL T. WHISENANT,



JULIUS POWELL; DAVID DAVIS; et al., 7

Defendants-Appellees.

L
D. C. Docket No. 93-AR-2520-S

CHERYL T. WHISENANT, as next friend of
GREGORY WHISENANT, JR., a minor,

Plaintiff-Appellant,,, ... L
versus

CITY OF BIRMINGHAM, ALABAMA;
MICHELLE F. WESSON; WILLIE HARBIN;
JULIUS POWELL; DAVID DAVIS; et al.,,

Defendants-Appellees. (

D. C. Docket No. 93-AR-2521-S

DOROTHY TAYLOR, as next friend of

SAMUEL TAYLOR, a minor,,

Plaintiff-Appellant, K
versus

CITY OF BIRMINGHAM, ALABAMA;
MICHELLE F. WESSON; WILLIE HARBIN;
JULIUS POWELL; DAVID DAVIS; et al.,

. - ~~~~~~~~Defendants~-Appellees.L

D. C. Docket No. 93-AR-2522-S

SHERRY MOORE,

Plaintiff-Appellant,

versus

CITY OF BIRMINGHAM, ALABAMA;
MICHELLE P. WESSON; WILLIE HARBIN;
JULIUS POWELL; DAVID DAVIS; et al.,

Defendants-Appellees.

7=



D. C. Docket No. 93-AR-2523-S

F SHERRY MOORE, as next friend of
RAVEN M. MOORE, a minor,

v Plaintiff-Appellant,

versus

CITY OF BIRMINGHAM, ALABAMA;
MICHELLE F. WESSON; WILLIE HARBIN;
JULIUS POWELL; DAVID DAVIS; et al.,

Defendants-Appellees.

by D. C. Docket No. 93-AR-2524-S

SHERRY MOORE, as next friend of
NATHANIEL L. MOORE, a minor,

Plaintiff-Appellant,

versus

CITY OF BIRMINGHAM, ALABAMA;L MICHELLE F. WESSON; WILLIE HARBIN;
JULIUS POWELL; DAVID DAVIS; et al.,

r
Defendants-Appellees.

Appeal from the United States District Court
4for the Northern District of Alabama

(Apirl 9, 1997)

rL Before EDMONDSON, BIRCH and CARNES, Circuit Judges.

La
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PER CURIAM: C

Plaintiff-Appellants appeal from a jury verdict for H
Defendants, the City of Birmingham and police officers employed 7

by the City, on Plaintiffs' § 1983 claims. Because Plaintiffs' F
Li

arguments on appeal are without merit, we affirm..
Li

I. Facts and Background

Plaintiffs are women and children who claim to have been

unlawfully searched by police officers in violation of the Fourth

Amendment. Police searched the house that Plaintiffs were

occupying pursuant to a premises warrant, which police obtained D

after observing the house for narcotics activity and after having K

an informant purchase drugs from an occupant of the house. L

When police arrived, they searched the Plaintiffs individually for -

ra



L.

weapons and narcotics. Police found no weapons or narcotics

L and made no arrests.

L Plaintiffs sued the City of Birmingham, Alabama and a

number of police officers under 42 U.S.C. § 1983 for violation of

L Plaintiffs' Fourth Amendment rights against unreasonable

searches. The jury returned a verdict in favor of Defendants.

L
II. ussion

a. Batson Claim

Plaintiffs claim the trial judge committed reversible error by.

rejecting their challenge to Defendants' strking of Jurors Number

12 and 16, both females; as a violation of J.E.B. v. Alabama ex

LTL.L, 114 S. Ct. 1419 (1994). We give deference to the

L factual determination of the district court judge that Defendants'

7 counsel advanced a gender-neutral reason for the peremptory

L 7



I

strike of the two female jurors. See Wallace v. Morison, 87 F.3d K

1271, 1274 (11th Cir. 1996). We will not overturn the findings

of the district court on this issue unless they are clearly [J
erroneous. Id

Even assuming Plaintiffs have established a prima facie case

of a discriminatory use of peremptory strikes, se Batson v. C

Li

Kentucky, 106 S. Ct. 1712, 1723 (1986), the district court made

no clear error in finding that Defendants'. counsel offered an
C

adequate gender-neItral reason for the strikes. Defendants'

proffered reason for the strikes was the following: Defendants, °

wanted conservative jurors; federal government employees tend [
to be more liberal than people in business or-working in the-.,,

private sector"; and Jurors Number 12 and 16 both worked for.<,

the federal government. This reason is bothdgender-neutral and [7
"related to the particular case to be tried." Batson, 106 S. Ct. at

1724. Sp air Barfield v. Orange County, 911 F.2d 644, 648

8 EK1
L



L

(11th Cir. 1990) (accepting counsel's explanation for strike that

L juror was a school board employee and such employees "were

extremely pro-labor"). Plaintiffs have produced no evidence

tending to show that Defendant's proffered reason for the strike

is pretextual. Seeig, Purkett v. Elem, 115 S. Ct. 1769, 1771

(1995) (noting that "the ultimate burden of persuasion regarding

racial motivation rests with, and never shifts from, the opponent

of the strike" and rejecting pretext argument where prosecutor's

proffered reason for strildkfg black males was that they had long,

unkempt hair).

L

b. Jury's Request for Copy of Fourth Amendment

Plaintiffs argue that the district court judge erred by denying

[7 the jury the opportunity to view the actual language of the Fourth

[7 Amendment. Five minutes after retiring to deliberate, the jury

requested a copy of the Fourth Amendment, which the judge
Li

rid ~~~~~~~~~~~~9



denied. The district court's refusal to give the jury a copy of the

Fourth Amendment was not an abuse of discretion. A review of

the record shows that the judge adequately instructed the jury 71
LJo

about imposing Section 1983 liability for a Fourth Amendment

violation.

c. Crack Cocaine Evidence

Plaintiffs argue that the district court erred by admitting into L

evidence crack cocaine that was sold by a person who was not

a plaintiff in this case. Defendants argue that this evidence was K

"relevant to prove that the operation leading up to the search of

the premises was not a capricious and arbitrary intrusion upon

the residence." Plaintiffs did not object at trial to the admission

of this evidence; so we review only for plain error. "Plain errors r
L

are obvious and substantial errors which seriously affect the

fairness, integrity, or public reputation of judicial proceedings."

10 K
L.
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Ad United States v. Hope, 901 F.2d 1013, 1020 (11th Cir. 1990).

L Plaintiffs have shown no plain error here; so we reject this

argument.

d. Jury Instructions

Plaintiffs argue that the district court erred by failing to

instruct the jury that probable cause was required for the search

of each Plaintiff. Specifically, Plaintiffs challenge the following

portion of the instruction:

Narcotics officers executing a search warrant
for particularly described premises may search

L; individuals present on the premises if the officers
have some degree of particularized suspicion

Li based upon the circumstances that individuals
are concealing narcotics even though the
individuals are not themselves named in the
warrant.

Plaintiffs argue that this instruction conflicts with Ybarra IL

United States, 100 S. Ct. 338 (1979). See Id (holding person

[7 who happened to be present - in bar could not be lawfully

L
11
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searched pursuant to premises warrant absent "probable cause L

particularized with respect to that person"). K

Because Plaintiffs did not object to this instruction, we

review only for plain error. United States v. Massey, 89 F.3d

1433, 1442 (11th Cir. 1996). Also, we review the jury r

instruction as a whole to determine whether it was a

misstatement of the law. S& Bateman v. Mns Inc., 79

F.3d 1532, 1543 (11th Cir. 1996). In the context of all of the |

instructions given, we conclude that Plaintiffs have shown no L

plain error in the instructions in this case. K
AFFIRMED. -

12~~~~~~~~~~~~~~~~[
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OFTHE UNITED STATES
WASHINGTON, D.C.20544

L ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES
CHAIR

- PETER G. M CABEJAM ES K. LOGANPETER G. McCABE APPELLATE RULES
SECRETARY

ADRIAN G. DUPLANTIER
BANKRUPTCY RULES

PAUL V. NIEMEYER
CIVIL RULES

May 7, 1997 D. LOWELL JENSEN
CRIMINAL RULES

FERN M. SMITH
EVIDENCE RULES

Honorable William M. Acker, Jr.
United States District Court
481 Hugo L. Black United States

>, Courthouse
1729 Fifth Avenue North
Birmingham, Alabama 35203

Dear Judge Acker:

Director Leonidas Ralph Mecham has forwarded to me your suggestion~ that petit
juries should be randomly selected from a randomly selected venire, and that the only
challenges should be challenges "for cause." A copy of your letter will be sent to the
chair and reporter of the Advisory Committee on Civil Rules for their consideration.

We welcome your suggestion and appreciate your interest in the rulemaking
process.

Sincerely,

Peter G. McCabe
Secretary

cc: Honorable Paul V. Niemeyer
Agenda and Policy Subcommittee
Professor Edward H. Cooper



4 COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OFTHE UNITED STATES
WASHINGTON, ac.20544

ALICEMARIE H. STOTLER 
CHAIRS OF ADVISORY COMMITTEES ECHAIR L

JAMES K. LOGANPETER G. McCABE 
APPELLATE RULES

SECRETARY

May 9, 1997 ADRIAN G. DUPLANTIER
BANKRUPTCY RULES

PAULV.NIEMEYER 1The Honorable William M. Acker, Jr. CIV.L RULES
United States District Court 

D. LOWELL JENSEN481 Hugo L. Black United States 
CRIMINAL RULES

Courthouse 
FERN M. SMITH L1729 Fifth Avenue North 
EVIDENCE RULES

Birmingham, AL 35203 K
Re: Selection of Petit Juries

Dear Judge Acker:

I am in receipt of Director Mecham's transmittal of your letter of April 14, 1997, 7recommending changes regarding the selection of petit juries.

By this letter, I am forwarding your thoughtful letter and its enclosure to Circuit Judge
Paul V. Niemeyer, Chair of the Advisory Committee on Civil Rules, and District Judge D.
Lowell Jensen, Chair of the Advisory Committee on Criminal Rules, for consideration by those
committees.

Thank you for your comments.,

Sincerely, hiLi

Alicemarie H. Stotler

cc (w/enc.): John K. Rabiej, Chief,
Rules Committee Support Office

g:\docs~ahscomno\ruies\juries.wma K

K
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MEMO TO: Members, Criminal Rules Advisory Committee

]FROM: Professor Dave Schlueter, Reporter

RE: Rule 26. Taking of Testimony: Proposed Amendment re Remote
L. Transmission of Testimony.

DATE: September 11, 1997

At the Committee's April 1997 meeting, there was a proposal to amend Rule 26 to
conform to its Civil Rules counterpart, Rule 43. That rule permits contemporaneous
transmission of testimony from outside the courtroom. During the discussion, it was
noted that applying that language verbatim would raise questions of a defendant's Sixth

.J Amendment confrontation rights. The matter was deferred to the Committee's upcoming
October meeting.

L Judge Jensen appointed a subcommittee consisting of Judge Carnes (Chair), and
Mr. Josefsberg and Mr. Pauley to study the matter and report to the Committee.

L The Subcommittee's report and recommendation are attached.

L.

r

L
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LI

UNITED STATES COURT OF APPEALS

FOR THUE ELEVENTH CIRCUIT K

Honorable Ed famnes 
Frank I. Jhn0son Jr. Federal BUldtig L

United Staes Circeit JUDgn 
& U.S. Courthouse

15 Lee Street, Room 408
Montgomery, Alabama 36104

(M4) 223-7132

TO: Members of the Criminai Rules Advisory Committee L

FROM: Ed Carnes 
K

Robert C. Josefsberg
Roger A. Pauley

RE: Proposed Rule Change to Permit Remote Transmission of Testimony

DATE: September 11, 1997 K

We were appointed as a subcommittee to consider and report to

the Committee concerning whether the criminal rules should be

amended to provide for the remote transmission of testimony during

a trial. Rule 43 (a) of the Civil Rules was amended in 1996 to

provide:

(a) Form. In every trial, the testimony -

of witnesses' shall be taken in open court,

unless a federal law, these rules, the Federal

Rules of EvidenceS, or other rules adopted by

the Supreme Court provide otherwise. fI [he

court mnay, for good cause shown in comptelling

ciroinestafloes and upon appropriat~e safeaflard1s.

permit presentation of testimony i n open court

by contemporaneous transmission from a

dif~ferent locationl

L

KJ
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(emphasis added). The question is whether a similar provision

L should be included in the criminal rules.

PROPOSAL

Briefly stated, while none of the subcommittee members have

L deeply entrenched views on the subject, we do believe that the

Committee should consider amending the rules to provide for remote

transmission of testimony in criminal cases where compelling

circumstances exist, which should at a minimum include that

witness' unavailability at trial.

For purposes of discussion, we tentatively offer the following

underscored language as an addition to Rule 26:

L In all trials the testimony of witnesses

shall be taken orally in open court, unless

otherwise provided by an Act of Congress or by

these rules, the Federal Rules of Evidence, or

other rules adopted by the Supreme Court. The

.coulrt may.t f or cood cause shown in comeling
circumstances and upon Appropriate safe-ards,

permit presentation of testimony in open court
by contemporaneous transmission from a.

dif ferent location if thjwanzzi
unavailable, as unavailability is definad in

Rule 804 (a)i of thFederal Rules of Evidence.

DISCUSSION

The proposed language down to the word "if" is identical to

the last sentence of Rule 43(a) of the Rules of Civil Procedure.

The last clause - the last seventeen words beginning with "if" -

is lifted from the first sentence of criminal Rule 15(e), which

concerns the use of depositions as substantive evidence in criminal

trials.

2

bra
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Our proposal's use of the controlling language already in Rule K
15(e) is no accident. Permitting the use of remote transmission of

testimony where, and only where, depositions already may be used at

trial is a prudent and measured step. A party against whom a K

deposition may be introduced at trial will have no basis for LI

complaining if remotely transmitted testimony is used instead. No

basis, that is, except that live testimony may be more effective,

but that is hardly a valid consideration against such a provision. K
L.J

When a witness is unavailable to testify - and that is a

prerequisite under the proposal - the judge ought to have the K
discretion to permit the next closest thing to actual inside-the-

courtroom live testimony. Live testimony, even if taken remotely,

affords a defendant protections that are sometimes sacrificed when

deposition testimony is used. See, e.g.. rn i t e d States e. Salim,

855 F.2d 944, 947-48 (2d Cir. 1988) (affirming conviction where

deposition testimony used even though defendant and her counsel K

were not allowed in room with testifying witness, witness' lawyer K
answered some questions, lawyers were not allowed to cross-examine

witness directly, and some parts of proceedings not transcribed r

verbatim). The judge should not be forced to choose between an

unavailable witness testifying by deposition or not at all. rL

The proposed change does not run afoul of Supreme Court

precedent and, if anything, it should be easier to defend

constitutionally than the existing deposition rule- The two most

pertinent decisions are yarland v. Craig, 497 U.S. 836, 110 S. Ct. LJ

3157 (1990) , and coyv. Ioa, 487 U.S. 1012, 108 S. Ct. 2798 K
3
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L
(1988), both of which involve child victims of seual assaults. In

by ~the Court vacated a conviction where during their testimony a

screen in the courtroom prevented the two child victims from seeing

£7 the defendant, while allowing the defendant to see only a

silhouette of the victims. The trial court in -y had made no

Lfinding that the witness would be harmed by testifying without the

screen, but had instead relied on "a legislatively, imposed

presumption" that such testimony would be traumatic for child

victimS. 487 U.S. at 1021, 108 S. Ct. at 2803. The Supreme Court

concluded that use of the screen violated the defendant's

confrontation rights, at least where there were no factual findings

specific to that case concerning the necessity of such a procedure.

r A mere legislative presumption of necessity underlying a protective

statute was held to be insufficient to outweigh the values the

Confrontation Clause sought to protect. Se, id- at 1021 108 S.

Ct. at 2803.

L7 Two years later in Cra i the court noted that the values

-underlying the Confrontation Clause centered on four elements: (1)

physical presence; (2) the oath; (3) cross-examination; and (4) the

opportunity for the trier of fact to observe demeanor. See c

497 U.S. 836, 847, 110 S. Ct. 3157, 3163 (1990). The Court

rejected the notion that all four of those elements must be present

in every case regardless of the circumstances. It did so in

V upholding a sexual assault conviction based on testimony provided

by the child victim from a separate room via one-way closed circuit

television. Unlike in the g-gy case, the trial court in Craig had

4
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made an explicit finding that the procedure 
was necessary for the

child witnesses to be capable of giving 
effective testimony and to

prevent further trauma to them. See 497 U.S at 840-43; 110 S. Ct.

at 3i61-62. 
{7

In Craig, the trial court found that without the closed

circuit television arrangement, the child 
witnesses would otherwise

be psychologically "unavailable" to testify. 
See 497 U.S. at 852-

53, 110 S.' Ct. at 3167. The Supreme Court concluded that U

protecting child victims from additional 
emotional trauma was a

sufficiently compelling governmental objective to "outweigh, at

least in some cases, a defendant's right to face his or her

accusers in court." l. at 853, 110 S. Ct. at 3167. The Court L

also reasoned that any harm to the defendant 
resulting from the

closed circuit television procedure would be relatively minor, -J

because the defendant would still receive 
most of the protections

contemplated by the-Confrontation Clause. 
See id. at 851, 107 S. U

Ct. at 3166 (noting that the witnesses were still required to

testify under oath, were subject to full cross-examination by

defense counsel, and that closed-circuit 
television gave those in L

the courtroom the opportunity to observe the demeanor of the

witness). A procedure allowing contemporaneous presentation of

remote testimony where that testimony is otherwise unavailable

would fit nicely into the -Ca" analysis. The same three of the L

four key elements of confrontation would be present, and the

testimony would be otherwise unavailable.

5

F7
L
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Another decision relevant to our discussion is thico r.

Roberts, 448 U.S. 56, 100 S. Ct. 2531 (1980). In that case, the

Court held that introduction of preliminary hearing testimony of a

witness unavailable at trial was constitutionally permissible. In

the course of doing so, the court distinguished the earlier

decision in Barber v. Page, 390 U.S. 719, 88 S. Ct. 1318 (1968),

which had reversed a conviction because of admission of the

preliminary hearing testimony of a witness who was incarcerated at

the time of trial. See REgjarkts, 448 U.S. at 76, 100 S. Ct. at 2544.

Barber held that a defendant's rights to actual, physical

confrontation could not be denied, unless the government had made

a good faith effort to produce the witness in court. "e, i .

390 U.S. at 725, 88 S. Ct. at 1322 (",The right of confrontation may

not be dispensed with so lightly."). The difference is that in

Roberts, the prosecution had tried repeatedly and unsuccessfully to

compel the attendance of the witness who was outside of the state.

cL berts, 448 U.S. at 75, 100 S. Ct. at 2543-44.

We read the definition of "unavailability" in Evidence Rule

804 (a), which is incorporated both in the deposition rule and in

our proposed remote transmission rule, as consistent with the

Robert% and Barbe holdings. Moreover, if Criminal Rule 15(e),

which permits the use of deposition testimony as substantive

evidence when the witness is unavailable, is constitutional, then

the language we have proposed permitting the use of remotely

transmitted testimony in exactly the same circumstances is also

constitutional.
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The final matter we would like to bring to the Committee's 8

attention is that the Advisory Committee note accompanying the 1996 L
amendment to Civil Rule 43 (a) clearly expresses a preference for

deposition testimony over remotely transmitted testimony. For K

example, after stating that "the most persuasive -showings of good

cause and compelling circumstances are likely to arise when a _

witness is unable to attend trial for unexpected reasons, such as

accident or illness but remains able to testify from a different L

place," the note goes on to say:

Other possible justifications for remote

transmission must be approached cautiously.
Ordinarily depositions, including video

depositions, provide a superior means of

securing the testimony of a witness who is

beyond the reach of a trial subpoena, or of

resolving difficulties in scheduling a trial

that can be attended by all witnesses. L
Deposition procedures ensure the opportunity
of all parties to be represented while the

witness is testifying. An unforeseen need for

the testimony of a remote witness that arises

during trial, however, may establish good

cause and compelling circumstances.
JustificatiOn is particularly likely if the

need arises from the interjection of new

issues during trial or from the unexpected
inability to present testimony as planned from

a different witness,

We are not necessarily convinced that depositions are preferable to

remotely transmitted testimony in all, or even most, circumstances

where the unavailability of the witness is expected. Nor are we

convinced that the rule language itself supports such a preference. [
In any event, if the Committee decides to propose a rule

providing for remotely transmitted testimony, and especially if it LJ

adopts language similar to that used in Civil Rule 43(a), the

7

[7
[7
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r" Committee will need to decide what action, if any, to take

L concerning the preference for depositions expressed in the civil

rule's Advisory Committee note.

r7
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Rule 32. Sentence and Judgment: Proposal to Amend re Mental
Examinations of Defendant

DATE: September 10, 1997

Attached is a letter from the Department of Justice proposing that Rule 32 be amended to
permit the trial court to order a mental examination of the defendant for purposes of sentencing.
The letter points out that currently the Rule does not address the issue.

Please note that the letter also contains a proposal to amend Rule 12.2, also with regard to
mental examinations. That proposal is addressed in a separate memo and attachments.

This item will be on the agenda for the October meeting in California.



GusJO/~f I' : Du 1UZi149(J07 OfMA 1002/005

U. S. Department of Justice

Criminal Dvsion

Office of 1hr ssisroir AzIrney General WoehgnanD.C 20530

JUL 1 5 9,9?

The Honorable D. Lowell Jensen
-Judge of the United States District Court Li
Northern District of California
1301 Clay Street, 4th Floor
Oakland, CA 94612

Dear Judge Jensen:

I am writing to request that the Advisory Committee on
Criminal Rules consider amending the Rules relating to mental
examinations of defendants in two respects: (1) to clarify that
Rule 12.2(c) permits a court to order, on motion of the
government, a mental examination of a defendant who gives notice
of an intent under Rule 12.2(b) to introduce expert testimony in
support of a defense of mental condition bearing on the issue of
guilt; and (2) to extend the Rules to permit a cou=t to order a
government-requested mental examination of a defendant when it
appears that the defendant will offer expert testimony as to
mental condition at sentencing.

On the first issue, the lower courts are now in conflict.
Until recently, the courts had construed Rule 12.2(c) as
including not only situations in which a defendant has given
notice under Rule 12.2(a) of an intent to rely on expert evidence
to prove a defense of insanity, but also those in which notice
was given under Rule 12.2(b). However, the law is currently int
some disarray as a result of United States v. Davis, 93 F.3d 1286
86th Cir. 1996). There the court held that, because Rule 12.2(c)
only authorizes the court to order a mental examination "Pursuant
to 18 U.S.C. 4241 or 4242,'1 which relates to competency and
sanity examinations, and not under 18 U.S. C. 4247, the general
provision regarding psychiatric and psychological examinations,
the Rule does not permit a court to order a mental examination in
the situation addressed by Rule 12.2(b). The court indicated in C
dicta, however, that a trial court nevertheless had inherent [
authority to order a noncustodial examination in proper

Records circumstances, which it declined to define. See also, following
Paul:y Davis, United States v. Akers, 945 F. Supp. 1442 (D. Coo. 1996). L
Kesney
Litt
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We believe it is patently unfair, and contrary to the
truth-seeking function of a criminal trial, to permit only the
defendant to be able to undergo a mental examination by an expert
of his or her choice and to offer such evidence on the issue of
guilt, without affording the government the opportunity for an
independent (and if necessary custodial) examination of the
defendant by its own expert. Such a result is contrary to
Section 4.05(1) of the Model Penal Code, on which the drafters of
Rule 12.2(c) expressly relied in the Advisory Committee Note.

The court in Davis was troubled by what it regarded as a
serious constitutional question involving self-incrimination
whether a defendant could be made to undergo a government-
requested mental examination in light of Estelle v. Smith, 451
U.S. 454 (1981), where the court held that the government's use
at the capital sentencing phase of a doctor's testimony arising
from a couirt-ordered competency examination violated the
defendant's Fifth Amendment privilege because he was not advised
of his right to remain silent and that his statements could be
used against him at sentencing. But as the Advisory committee
Note to Rule 12.2(c) observes, Estelle itself intimates that a
defendant can be required to submit to a mental examination when
his silence may deprive the government of the only effective
means it has of controverting his proof on an issue that the
defendant himself interjects. See 451 U.S. at 465. Moreover,
the Estelie opinion, emphasized that the ,defendant in that case
"introduced no psychiatric evidence, norhad he indicated that he
might do so." 451 U.S. at 466.

Subsequent decisions, both of the Supreme Court and of the
courts of appeals, have uniformly construedE-stelle narrowly and
have found aj~waiver of Fifth Amendment self-incrimination rights
when ,the defendant hs' opted to introduce expert testimony at
trial as to mental !condition. E.g., Powell v. Texas, 492 U.S.
680w,, 683-4 (1989); Buchanan v. Kentucky, 483 U.S. 402, 421-4
(1987) ; Presnell v. Z.a t, 959 F.2d 1524, 15 33 (ilth Cir. 1992);

s v. iL h 80g F.2d 1063, 1068 (5th,Cir~l', cert.
deni ed, 481 t.S. 1008 1(;987}; Vardas v+ Estelle, '15,P.j2d 206,
209 (5th Cir 8 1983), cert. denied, 4,65,U.S. 1104 (1984); United
States v. Madrid, 673 F.2d 1114, 1119-21 (10th Cit. 39,82). See
also United States v. vest, 905 F. Supp. 651, 653 (W.D. Mo.
1994) (,finding' waiver of Estelle atthe capital penalty phase when
a defendantielects, with the a dce of cotnse1s to put his
mental statu9s] into issei) ; United States v. Hawit-h. 942 F.
supp.. 140r6 (D1.N 96. (99)(same).

Rule 12.2 ,c), of course, only allows the introduction and
use against the defendant of any statements made by the defendant
during a mental ! examination when the defendant has introduced
testimony onlani issue respectind mental condition. The Rule thus
embodies the triggering or waiver principle first'hinted at in
Estelle v. Smith and relied on in subsequent similar situations
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by the cases cited above. In sum, we do not share the Davis
court's belief that the constitutional issue is a serious or
difficult one, and we urge that the Rule be amended to clarify
the power of a trial court to do justice "in an appropriate case"
by granting the governmentIs request for an independent, and if F
necessary custodial, mental examination of the defendant1 when
the defendant gives notice of an intent to rely on expert
testimony of his or her mental condition on the issue of guilt.

one relatively simple way to accomplish this, suggested by
the Davis 11opinion itself, would be to amend the first sentence of
Rule 12.2(c) to reference not only 18 U.S.C. 4241 and 4242 but
also 18 U.S.C. 4247. The pertinent sentence would then read: "In
an appropriate case the court, may., upon motion of the attorney
for the go1vernment, order the Idefendant to submit to aneXaminatiOn t pursuant to 18I U.S.' C. 4241, 4242, or 4247."

A second ,way that we think the',Rules should be amended to
permit d c'' -o deilm~enta'll-examinatio of a defendant in~volve
sentencxngd proceedings. The Ruelsi nowhere authorize aMcourt- s
ordered met4 examinationil of the defendant relating to
sentencing. 44Th± is a. gap that, 4hould b remedied,.

iortc au1Ji,, d efedants !i jp.. capi talf, pro:eedings,
signif~catr pecnae, i4rl' assy have soght mental
exami tp4i~lpaitbF av.1arpffexin re at pert
an to e 'W j~sel,,l FtX n t t rity:gatIo ltl thear' seteni te,
phase. See, ed 'tg., Uaes y. x ta,,-, United st ates ,
Haworticsuora; see 11, tet n Qrthigatipg factors,18s ()(.' a)f6(eeemetal or

proceVIn ,t te n nn g1eieapldfndanits
may s Sl ~ ~ ~ ~ ~ ~ ~ stmmnlifommental

examingi~ ~o~ ia~ or dpr

mayevde bent
the Lcpat
eXaminat Le ekii~ es's
reasonsli-4u t ~b~ F~~
requ1re, 6as [WV ~.leimelyb~
notice of~~re o fK~ x~tts ~ (ohVSt-
and Hawrhhgane ~pezh1 ~tol ~ i~ ,aprently
in thee~ieo nee autil .y, 4i ppasthat they

H H, YI~ p~e~~ent fu~i4~ ltigation,
w e nh et, is h u 2 d e e t t d t m n f~ L h s ente n cin
phase-!!meddto ~ r
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intend to do so, the trial judge should be able to order that the
defendant undergo a mental examination by another expert. See
Vest, &Myra, 905 F. Supp. at 653: "If a defendant elects to
present mitigation testimony addressing his mental status, then

.[ulnless the government is allowed to conduct its own mental
health examination, it may be deprived 'of the only effective
means it has of controverting ... proof on an issue that

[defendant has chosen to] interject into the case.,", quoting
from Estelle. In sum, in order to promote fairness and avoid
future litigation, the Rules should be amended to permit court-
ordered mental examinations of defendants when appropriate in
sentencing proceedings, both capital and noncapital.

Your and the Committee's consideration of these matters
is appreciated.

Sincerely,

By HJoa G. On

John C. Keeney
Acting Assistant Attorney General
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MEMO TO: Members, Criminal Rules Advisory Committee

K FROM: Professor David Schlueter, Reporter

RE: Rules 43 & 10. Proposed Amendment to Permit Defendant to Waive
Presence at Arraignment.

DATE: September 9, 1997
L

Mr. Mario S. Cano has recommended that the Federal Rules of Criminal Procedure
be changed to permit the court to excuse a represented defendant from attending his or
her arraignment. Citing the Florida Rules of Criminal Procedure, Mr. Cano states that
permitting a defendant to do so can save "a great deal of time, effort and expense..."
Although Mr. Cano frames his proposal in the context of Rule 43, an amendment to Rule
10 would probably also be required.

Several years ago, the Committee published for comment proposed amendments to
Rules 10 and 43 concerning the presence of a defendant at the arraignment. The attached

7 pages from the minutes of three Committee meetings, from 1992 to 1994, should give
some indication of the flow of those proposals. The Committee's proposed amendments
to those two rules are also attached.

L Although that proposal focused more on the possibility of conducting remote
arraignments through teleconferencing, a great deal of the discussion focused on theK underlying issue of the defendant's presence in the courtroom, before a judicial officer. As
the attached materials indicate, video arraignments would have been permitted only where
the defendants' consented.

The proposed amendments to Rule 10 were placed on an indefinite hold--pending
the outcome of any studies or pilot programs being conducted. The proposedK L amendments to Rule 43, as modified, were ultimately approved.

K

v.
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2121 PONCE DE LEON BOULEVARD

CORAL GABLES, FLORIDA 33134-5224 TELEPHONES

MARIO S. CANOV 
EEHNSL

MARIO S. CANO ~~~~~~~~~~~~~~~~305 / 442 -2121

MEMBER OF FLORIDA, NEBRASKA 305 / 448- 2121

AND NEWYORK BARS 
TE

305/567 0423

April 1, 1997

Robert C. Josefsberg, Esquire
PODHURST, ORSECK, JOSEFSBERG, EATON,
MEADOW, OLIN & PER WIN, P.A.

Suite 800/City National Bank Buiiding L
25 West Flagler Street
Miami, Florida 33130-1780

Dear Bob:

I just received my new copy of the Federal Rules of Criminal Procedure and was pleased to note

that you are on the Advisory Committee on Criminal Rules, as constituted on January 6, 1997.

I thus address you with respect to the current provisions and, in particular, Federal Rules of Criminal K
Procedure 43 which requires the presence of the Defendant at various stages, including arraignment.

As you are familiar with the Florida Rules of Criminal Procedure also, you know that a

Defendant's presence may be waived at arraignment, thus saving a great deal of time, effort and K
expense, particularly in the'instances where the Defendant lives away from the charging jurisdiction.

I thus request that you propose to the committee for suggestion to the Judiciary Committee of each K
house of Congress an 'amendment to the current rule to the effect of excusing a defendant from his or

her presence at arraignment, so long as they are represented by counsel, much in keeping with the

Florida Rules. LI

Once again, I am most pleased to note a "hometown presence" on so important a national committee 7
and have no doubt that our area is certainly being well represented.

Wishing you an enjoyable tenure on the committee and thanking you in advance for your attention to C

this point, I remain,

V~yy truly yours,

MARIO S. CANO
MSC/fb L



COMMITTEE ON RUI ES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OFTHE UNITED STATES
WASHINGTON, D.C.20544

X ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMM ~EES
CHAIRLC JAMES K. LOGAN

PETER G. McCABE APPELLATE RULES
SECRETARY

ADRIAN G. DUPLANTIER
BANKRUPTCY RULES

PAUL V. NIEMEYER
CIVIL RULES

D. LOWELL JENSEN
CRIMINAL RULES

April 25, 1997 FERN M. SMITH
ApUil 25, 1997 EVIDENCERULES

Mario S. Cano, Esquire
2121 Ponce De Leon Boulevard
Coral Gables, Florida 33134-5224

Dear Mr. Cano:

Thank you for your suggestion to Federal Rules of Criminal Procedure 43. A copy
of your letter will be sent to the chair and reporter of the Advisory Committee on
Criminal Rules for their consideration.

We welcome your suggestion and appreciate your interest in the rulemaking
process.

Sincerely,

Peter G. McCabe
Secretary

cc: Honorable D. Lowell Jensen
m Professor David A. Schlueter

L
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authorities and nothing would happen 
in the case. Mr.

Pauley responded that the defendant's 
interests would be

protected by Riverside's requirements of a prompt 
appearance

before a magistrate to determine 
if probable cause exists

for pretrial confinement. 
f

In the ensuing discussion, the 
Committee noted a

variety of potential problems with 
amending Rule 5 to meet 

C

the UFAP problem. Judge Keeton noted that it might 
be

easier to simply amend the statute 
to permit federal 

L

authorities to arrest a state defendant 
without relying upon

a separate, rarely prosecuted, substantive 
federal crime. K

Several members raised the issue 
of jurisdiction to arrest a

UFAP defendant and the most appropriate 
forum for complying

with Rule 5. Judge Hodges thereafter appointed 
a

subcommittee consisting of Judge Jensen (Chair), Judge L
Schlesinger, Magistrate Judge Crigler, 

Mr. Karas, and Mr.

Pauley, to consider the proposed 
amendment and report to the

Committee at its next meeting. 
No vote was taken on the

motion to amend.

2. Rules 10 and 43, In Absentia Arraignments. 
7

Judge Hodges provided a brief overview 
of a proposal

from the Federal Bureau of Prisons 
to provide for

teleconferencing arraignments andrecognized 
the presence of

Mr. Phillip S. Wise from the Bureau 
who would be available

to answer questions from the Committee. 
He noted that the

gist of the proposal was to provide 
some contact between the

defendant, counsel, and the court 
without the necessity of

the defendant's actual appearance 
before the court.

Judge Jensen moved to amend Rules 
10 and 43 to provide

for teleconferencing of arraignments. 
Mr. Pauley seconded

the motion.

Judge Hodges observed that the proposal had 
been C

previously considered and rejected 
by the Committee and Mr.

Marek questioned whether the proposed 
amendments would be

limited to arraignments. Mr. Wise answered that the

Bureau's preference would be that 
as many pretrial

proceedings as possible, e.g., 
pretrial detention hearings,

be covered. He further explained the two-way 
technology

used in some state courts; the 
defendant can see the judge

and the witness box and the judge 
can see the defendant.

The defense counsel may or may 
not be with the defendant.

Professor Saltzburg indicated that 
although he favored

teleconferencing for arraignment, 
he would be opposed to

such a procedure wherever evidence 
would be considered.

Mr. Marek expressed concern that the 
amendment would L

lead to a slippery slope and that 
he opposed any



October 1992 Minutes 5
Advisory Committee on Criminal Rules

teleconferencing, even for arraignments. He noted that
there was a false assumption that nothing happens at an
arraignment; the defendant should see the dynamics of the
situation. There are significant issues to be decided at
pretrial sessions, such as setting bail and determining
competency of the defendant. He noted that although the
Bureau of Prisons might save money by not transporting
defendants to court, the court would incur additionalE expenses in terms of equipment and operating costs. In his
view, the proponents had not made a case for overriding theE important interests associated with personal appearances.

Judge Hodges indicated that it might be beneficial to
treat Rules 10 and 43 separately and raised the question of
whether it would make a difference if the defendant had the
option of deciding to waive a personal appearance. Mr.
Marek indicated that the right should not be waivable and
Mr. Karas added that if a waiver provision were added, only

LJ those who could afford counsel, would appear.

A brief discussion ensued on the problems associated
with prison overcrowding and the logistical problems
associated with transporting defendants to court, especially
in larger metropolitan areas. Judge Jensen noted that even
in such areas of congestion, there is no authority under the
rules for experimenting.

On a vote to amend Rule 10 to provide for
L teleconferencing of arraignments, the motion was defeated by

a vote if five to four with one abstention. Judge Jensen
thereafter withdrew his motion concerning a similar
amendment to Rule 43; Mr. Pauley consented to the
withdrawal.

The Committee then engaged in a brief discussion on the
possibility of providing for some experimentation with
teleconferencing. Mr. Eldridge indicated that it might be
difficult to devise any pilot programs but would be more
than willing to work with the Committee,. Following a straw

a poll of the Committee, Judge Hodges appointed a subcommittee
consisting of Judge Keenan (Chair), Judge Crow, Mr. Doar,
Mr. Marek, and Professor Saltzburg. The subcommittee was

go directed to study the issue of amending Rules 10 and 43 to
provide for experimental teleconferencing where the
defendant has consented to such.

3. Rule 11, Advising Defendant of Impact of
Negotiated Factual Stipulations.

Vpt Judge Hodges briefly introduced the topic of advising a
defendant who is entering a guilty plea of the impact of a
negotiated factual stipulation. He noted that the issue had

a.
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Mr. Pauley moved that Rule 5 be amended to provide that 7
persons arrested for violating 18 U.S.C. § 1073 (UFAP) may

be turned over to appropriate state or local authorities
provided that the Government promptly moves, in the district

in which the warrant-was issued, to dismiss the complaint. iJ
Professor Saltzburg seconded the motion.

Judge Jensen indicated that he favored the motion but ,
Mr. Karas spoke against 'the proposal noting that a person

charged with UFAP might be placed in custody indefinitely

without the benefit of appearing before a magistrate. 'Mr~. C

Pauley expressed the view that the federal system should not L
provide a backstop for 'state criminal-just ice problems or

procedures. And Mr. Marek respondqd'litthat the f ederal system

is involved if a UFAP charge ha's been filed. ITheCommittee L
ultimately voted'11: to 2ito make the proposed changes and

forward themto' the Standing Committee with a recommendation

to publish'the amended rulIe for comment lbythe'bench and

bar.

2. Rules 10 and 43: In Absentia Appearances C

Judge Hodges provided a brief background to the

proposal to permit use of video technology to arraign

defendants, not present in court. He noted that at the

Committee's Seattle meeting he had appointed a subcommittee

composed ofJudge Keenan (Chair), Judge''Crow, Mr. Doar, Mr. C

Marek, and Professor Saltzburg to study the-issue and report

back to the Committeo. Judge Keenan indicated that the

subcommittee had studied the issue and believed that the

Rules should'be amended. He then moved that Rules 10 and 43

be changed to permit use of teleconferencing technology

where the defendant waives the right to be physically
present in court,.' Mr. Doar seconded thoemotion.

Mr. McCabe of the Administrative Office, informed the

Committee that at4 'its- Spring 1993'meet1ing, the Judicial

Conference had approved a pilot 'teleconferencing program in L
the Eastern District of North Caroliniafor competency

hearings where the defendant is not present in court. Judge

Davis questioned whether a defendant wouldireally 'be waiving 7
the right to be present and Juddge Keenan, indicated that the L
waiver provision wast-a'major compromise within the

subcommittees consideration of the issue.,

Mr. Karas opposed the rule changes, stating that he

viewed the amendments as one more step down the slippery

slope. He noted that the waivers will come from those

defendants with appointed counsel and that Arizona had Li

scrapped a similar program of video arraignments. Mr. Marek

also opposed the amendments. Hbiwas concerned that there r

K7
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would be inevitable questions whether the defendant actually
waived appearance in court, adding that defendants often do
not fully grasp the significance of initial appearances. He
joined Mr. Karas in questioning the wisdom of starting down
the path of video teleconferencing.

Judge Marovich indicated that the amendment sends the
message that arraignments are not that important and Mr.
Wilson questioned the practical problems of defense counsel
effectively communicating with a client who may not be

C present in court with counsel.

After some additional discussion the original motion
was withdrawn and replaced with a motion to forward theK proposed amendment without provision for waiver.

Mr. Marek expressed greater concern for the new
proposal and Professor Saltzburg indicatedthat the proposal
would squeeze the humanity out of the justice system. He
noted that there was something fundamental about bringing

x defendants forward and putting them before a judge.
Concerning the waiver provision, he stated that that issue
could be addressed in the Committee Note. Additional
comments by Judge Hodges, Mr. Marek, and Mr. Wilson focused
on the problems of counsel being present with the defendant.

L. *Judge Crow commented that there might be aproblem with the
definition of arraignment, which is covered in Rule 10. But
Rule 43 might not beas.limited. Judge Marovich indicated
that if teleconferencing were limited to only arraignmnsL tha if tleconerening wre liited o ony arrinments,
it might not be as-objectionable.

Judge Keenan indicated that perhaps the best way to
proceed would be to treat Rule 10 separately and go forward
with that rule alone. On a vote whether to amend Rule 10
without a waiver provision, the motion failed by a vote of 6
to 7. Judge Keenan thereafter moved that Rule 10 be amended
to permit video teleconferencing if the defendant waived
personal appearance. Professor ,Saltzburg seconded the

: ~~motion which carried by a vote of 10 to 3.

Turning to Rule 43, Judge Jensen noted that the issue
of waiver would also be a key point in any change to theL ~~rule. Mr. Marek expressed concern that any counsel who
recommended that a defendant waive personal appearance might
be guilty of ineffective assistance of counsel.

V ~~~~Judge Keenan moved that Rule 43 be amended to permit
teleconferencing of pretrial sessions if the defendant
waives personal appearance. Judge Crow seconded the motion
which carried BYy g vote of 9 to 3 with one abstention.

L Y'a
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2. Rule 29(b), Delayed Ruling on Judgment 
of

Acquittal;
3. Rule 32, Sentence and Judgment; and

4. Rule 40(d), Conditional Release of 
LI

Probationer

C. Rules Approved by the Standing Committee

for Public' Comment 
L

The Committee was also informed that 
commentshad been

received on amendments which had been approved 
for public

comment by the Standing 'Committee at 
its June 1993 meeting.

1. Rule 5(a), Initial Appearance Before the

Magistrate; Exception for UFAP Defendants 
L

The Reporter summarized the few comments 
received on

the proposed amendment to Rule 
5, which would create an

exception for the prompt appearancerequirement 
in those

cases where the defendant is charged 
only with the offense

of unlawful flight to avoidprosecution.! 
One commentator

raised the question of whether ltherte should 
be a cross- L

reference to the proposed 'amendment in 'Rule 
40 as well and

another commentator wrilting-on behalf of 
the American Bar-

Association indicated that the'iproposed 
amendment was in

conflict with Section 10-4.1 of the ABA3 Standards for

Criminal Justice.'fl The' proposed amendment 
was endorsed by

the National Association of Criiiina'llDefense 
Lawyers.

Following brief discussion of the ,1comme 
ntst, Prof essor

Saltzburg moved that the amendment be, 
orwarded without

change to the Standing Committee. 0IJ>Mr klauley 
seconded the K

motion, which carried bya vote of ,9 t 2.

Mr. Pauley moved that Rule 40 be amended to 
reflect a

cross-referencelto thc change inRule 5 and Professor K
Saltzburg seconded the motion. The motion carried by a vote

of 9 to 0 with 'two abstentions.-

2. Rule 10, Arraignment, Video Teleconferencing.

The Reporter and Chair informed the Committee 
that

several written comments had been received 
on the proposed

amendment to Rule ,10 which would permit arraignments by

video teleconferencing with the consent of the defendant. K
The American Bar Association and-National 

Association of

Criminal Defense Lawyers were opposed to 
the proposal, as

were two witnesses'who''had appeared before'the 
Committee.

look'& The Committee was also informed that Judge 
Diamond of the

I' Committee on Defender Services had requested 
deferral of

action on the proposed amendment pending 
completion of a

pilot program on use of video teleconferencing 
technology in P
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Lr federal courts. The United States Marshals Service
expressed strong support for the amendment.

Observing that the amendment would dehumanize the
trial, Professor Saltzburg moved that the Committee withdraw
the amendment from further consideration. Mr. Karas
seconded the motion. Several of the members of the

LT Committee expressed concern about the fact that permitting
video arraignments would probably simply shift the costs and
time associated with transporting the defendant to the
courthouse to the defense counsel, who would in all
likelihood feel compelled to stand with his or her client.
Mr. Pauley noted that approximately 80 percent of the
defendants would opt to remain in the penal institution
rather than being transported to court for an arraignment
and that there are legitimate security concerns in moving
defendants to and from court. Judge Marovich echoed that
point. Judge Dowd questioned the mechanics of obtaining a
waiver from the defendant and Mr. Karas expressed concern
about starting down the slippery slope of permitting trial
of defendants in absentia., Following additional discussion
about the role of arraignments and the question of possible
pilot programs which might address the Committee's concerns,
Professor Saltzburg modified his-mdtion to reflect that the

[L1 Committee would defer the proposed amendment to the
Committee's Spring 1995 meeting, after completion of those
pilot programs. The motion to defer carried'by a vote of 10
to 0 with 1 abstention.

C 3. Rule 43, Presence of Defendant; Video
L Teleconferencing

In light of the Committee's action on Rule 10,
Professor Saltzburg moved that Rule 43 be approved and
forwarded to the Standing Committee with the provision
permitting video teleconferencing deleted. Judge Davis
seconded the motion.

Mr. Pauley briefly addressed the issue of in absentia
sentencing and noted that United States Attorneys have

LT reported problems with fugitivity. He also noted a possible
ambiguity in the proposed revision of Rule 43(b),and

_ suggested language which would make it clear that'in
absentia proceedings may be conducted after jeopardy has
attached by entry of a plea of guilty or nolo contendere.
The Committee agreed with his suggestionand in a brief

- discussion concluded that Mr. Pauley's suggested language
L I- did not require additional public comment. The motion

6 carried by a vote of 9 to 1 with one member abstaining.
r-



1 Rule 43. Presence of Defendant. iI

2

3 (a) Presence Required. The defendant shall must be

4 present at the arraignment, at the time of the plea, at C

5 every stage of the trial including the impaneling of the

6 jury and the return of the verdict, and at the imposition of L
7 sentence, except as otherwise provided by this rule.

8 (b) Continued Presence Not Required. The further

9 progress of the trial to and including the return of the

10 verdict,' and the imposition of sentence, will shall not be

11 prevented and the defendant will' hall be considered to have'

12 waived the right tobe present whenever a defendant,

13 initially present at trial, -

14 (1) is voluntarily absent after the trial has

15 commenced (whether or not the defendant has been

16 informed by the court of the obligation to remain
LJ

17 during the trial), eo

18 (2) in a noncapital case, is voluntarily absent at

19 the imposition of sentence, or

20 (-2)(3) after being warned by the court that

21 disruptive conduct will cause the removal of the

22 defendant from the courtroom, persists in conduct which

23 is such as to justify exclusion from the courtroom. L

24 (c) Presence Not Required. A defendant need not be

25 present in the following zituatione:

rLt
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26 (1) A corporation may appear by counsel for all

L 27 puarpesems, when represented by counsel and the defendant

28 is an organization, as defined in 18 U.S.C. § 18;

29 (2) In prosecution for offczoes when the offense

30 is punishable by fine or by imprisonment for not more

31 than one year or both, the court, with the written

32 consent of the defendant, may permit arraignment, plea,

33 trial, and imposition of sentence in the defendant's

34 absence--;

[ 35 (3) At when the proceeding involves only a

36 conference or agent hearing upon a question of law-.;

L 37 (4) when the proceeding is a pretrial session in

38 which the defendant can participate through video

L 39 teleconferencing and waives the right to be present in

40 court; or

41 +44(S) At when the proceeding involves a

42 correction reduction of sentence under Rule 35.

COMMITTEE NOTE

The revisions to Rule 43 focus on three areas and
reflect in part similar changes in Rule 10, which governs
arraignments. First, the amendments make clear that a
defendant who, initially present at trial but who
voluntarily flees before sentencing, may nonetheless be
sentenced in absentia. Second, the court may use video
technology to conduct pretrial sessions with the defendant
absent from the courtroom, where the defendant waives the
right to be present. Third, the rule is amended to extend7 to organizational defendants. In addition, some stylistic
changes have been made.

7 Subdivision (a). The changes to subdivision (a) are
stylistic in nature and the Committee intends no substantive
change in the operation of that provision.

i
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Subdivision (b). The changes in subdivision (b) are

intended to remedy the situation where a defendant
voluntarily flees before sentence is imposed. Without the
amendment,, it is doubtful that a court could sentence a
defendant who had been present during the entire trial but
flees before sentencing. Delay in conducting the sentencing LJI
hearing, under such'cir'cumstance's may result in difficulty
later in gathering and presenting the evidence necessary to
formulation of a guideline sentence,.'

The right to be present at court, although important,
is not absolute. The caselaw, and practice in many
jurisdictions, supports the proposition that the right to be
present at trial may be waived through, inter alia, the act
of fleeing. 'See generally Crosby vtr4 '>United States, 113
S.Ct. 748, U.S. _ (1993). The amendment extends
only to noncapital cases and applies only where the
defendant is voluntarily absent after the trial has
commenced. The Committee'envisions~that defense counsel
will continue to represent the interests of the defendant at
sentencing.

The words "at trial" have been added at the end of the L
first sentence to make clear that the trial of an absent
defendant is possible only ,if the defendant was previously
present at the trial. See Crosby v. United States, supra. L

Subdivision (c). There are two changes to subdivision
(c). The first is technical in nature and replaces the word r
"corporation" with a reference to "organization," as that L
term is defined in 18 U.S.C'. § 18 to 'include entities other
than corporations.

The second change to subdivision (c) is more L
significant. New subdivision (c)(4), which parallels a
similiar amendment in Rule 10, provides that the court may C
use video teleconferencing technology to conduct pretrial LJ
sessions with the defendant at another location -- if the
defendant waives the right to be personally present in
court. The Committee balanced the concern that this might L
dehumanize the judicial process against the fact that some
pretrial sesssions can be very brief, pro forma,
proceedings. As noted above, the right to be present in
court is not an absolute right,'and may be voluntarily
waived by the defendant. It'is important to note that the
amendment does not require the'court to use such technology;
the rule simply recognizes that the court may, under
appropriate conditions, and in full respect of the
defendant's rights, use such technology.

Although the Committee did not attempt to further
define the term "pretrial sessions," the'rule could

Er



logically extend to sessions such as Rule 5 proceedings,
arraignments (as specifically provided for in the amendment
to Rule 10), preliminary examinations under Rule 5.1,
competency hearings, pretrial conferences, and motions
hearings not already within the purview of subdivision
(c)(3). The Committee does not contemplate that the
amendment would extend to guilty plea inquiries under Rule
11 (c).
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1 Rule 10. Arraignment

2 Arraignment, which must shall be conducted in open

3 court, end shall consists of: -

4 (a) reading the indictment or information to the

5 defendant or stating to the defendant the substance of the L

6 charge; and

7 (b) calling on the defendant to plead to the indictment

8 or information therete.

9 The defendant must shall be given a copy of the indictment

10 or information before being called upon to enter a plea L;
11 plea. Video teleconferencing may be used to arraign a

12 defendant not physically present in court, if the defendant L
13 waives the right to be arraigned in open court.

COMMITTEE NOTE

Read together, Rules 10 and 43 require the defendant to

be present in court for the arraignment. See, e.g.,
Valenzuela-Gonzales v. United States, 915 F.2d 1276, 1280

(9th Cir. 1990)(Rules 10 and 43 are broader in protection
than the Constitution). The amendment to Rule 10, in

addition to several stylistic changes, creates an exception LI
to that rule and provides that the court may permit
arraignments through video teleconferencing if the defendant

waives the right to be present in court. Similar amendments P
have also been made to Rule 43 to cover other pretrial

sessions.

In amending the rule, and Rule 43, the Committee was L
very much aware of the argument that permitting video

arraignments could be viewed as an erosion of an important
element of the judicial process. First, it may be important

for a defendant to see, and experience first-hand the formal
impact of the reading of the charge. Second, it may be
necessary for the court to personally see and speak with the

defendant at the arraignment, especially where there is a

real question whether the defendant really understands the

Pl



L

gravity of the proceedings. And third, there may be
difficulties in providing the defendant with effective and
confidential assistance of counsel if the two are in

Li separate locations, connected only by audio and video
linkages.

The Committee nonetheless believed that in appropriate
circumstances the court, and the defendant, should have the

r option of conducting the arraignment where the defendant is
in visual and aural contact with the court, but in a
different location. Use of video technology might be
particularly appropriate, for example, where an arraignment
will be pro forma but the time and expense of transporting

L the defendant to the court are great. In some districts,
defendants have to be transported long distances, under
armed guard, to an arraignment which may take only minutes

AL to complete.

A critical element to the amendment is that no matter
Cl how convenient or cost effective a video arraignment might
LJ be, the defendant's right be present in court stands unless

he or she waives that right. As with other rules including
an element of waiver, whether a defendant voluntarily waivedL the right to be present in court during an arraignment will
be measured by the same standards. An effective means of
meeting that requirement in Rule 10 would be for the court
to obtain the defendant's views during the arraignment
itself or require the defendant to execute the waiver in
writing.

r

L
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor David Schlueter, Reporter

RE: Rules Governing § 2254 Proceedings (State Custody) and Rules
Governing § 2255 Proceedings (Federal Custody): Timing
Requirements and Appointment of Counsel

DATE: September 10, 1997

For some time, the Criminal Rules Committee has had the responsibility of
considering possible amendments to the Rules Governing § 2254 and § 2255
proceedings. For the most part the Rules have proved non-controversial and the
Committee's involvement in actually amending the Rules is rarely called for. The
last amendment made to the Rules as I recall was in 1993 when Rule 8 of the Rules
Governing § 2255 Proceedings was amended to provide for production of witness
statements.

As the attached materials indicate, two issues have been presented to the
Committee. The first is in the nature of a technical amendment. Judge Dorsey has
pointed out that the references in Rule 8(c) of the Rules Governing § 2255
Proceedings and Rule 8(c) of the Rules Governing § 2254 Proceedings are out-of-
date. The reference to 18 U.S.C. § 3006A(g) should be changed to reflect the
amendments to the statute. Subsection (a) of that provision now governs the
discretionary appointment of counsel where the petitioner is seeking relief under
§§ 2241, 2254, or 2255.

The second issue is more complicated. Professor Edward Cooper,
Reporter of the Civil Rules Committee has forwarded materials which point out
the apparent inconsistencies in the time requirements concerning a Government
response or answer to a habeas petition:

* Under § 2243, the Government is required to return the habeas writ or
show cause order "within three days unless for good cause additional
time, not exceeding twenty days, is allowed."

* Sections 2254 and 2255 are silent regarding any time requirements for
the Government's response.

* Rule of Civil Procedure 81 (aX2) sets a maximum time limit of 20 days
for § 2254 and 40 days for § 2255 proceedings.

* Rule 4 of the Rules Governing § 2255 Proceedings simply provides that
if the judge does not summarily dismiss the petitioner's motion for
"...the judge shall order the United States Attorney to file an answer or
other pleading within the period of time fixed by the court or to take
such other action as the judge deems appropriate."
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* Rule 4 of the Rules Governing § 2254 Proceedings bears similar
language and states that "...the judge order the respondent to file an K
answer or other pleading within the period of time fixed by the court or
take such other action as the judge deems appropriate."

Civil Rule 81 is inconsistent with Rule 4 and § 2243. But as 'pointed out in U
the attached materials there is authority for the view that § 2243 was superseded
by the adoption of Civil Rule 81(a)(2) in 1971 and that both Rule 81 and § 2243
were superseded by adoption lof the more flexible provisions in Rule(s) 4 in 1977.

The Civil Rules Committee is considering an amendment to Civil Rule 81
which would simplycross-reference the Rules Governing § 2254 Proceedings, and
perhaps other rules or statutory provisions governing habeas actions.

That raises,,the issue of whether any amendment should be made to Rule 1 25
of the Rules Governing a 2254 Proceedings. Rule 1(a) provides that the Rules Li
apply to cases involving state custody. And Rule 1(b) of those Rules indicates that
the district court in its dscretion may apply those Rules to "applications for habeas
corpus incases not covere, by subvisio n (a)." IThe Advisory Committee Note to .
Rule 1 states that the Committee had in min d cases such as military service issues.
There is no counterpart to ts provision t heRules Governing s 2255
Proceedings. ,

The Committee'hs svereal options hth point. First, it could simply
leave the twd versions of Rule 14 aslitFfiflnd t lhmt,,PItseems safe to assume that the
more flexiblelanguagIe of Rule 4 governs any dispute about timing in casesi,
brought under § 2254 or § 25. For any othe type of habeas case, apparently
the courts are simply plying aEmore flexibIlstadard.

However, F lld~ leayes the two vDo.~ns of Rule 4 as they now stand, PJ
Professor Ed Cooper as aissme s qiitio which probably need to be
addressed. For exampe. it migt be worthie to cnsider the question of 7
whether the Rule ougt tol mae mention o habeas petitions which do not fall
under sletter from Magistrate
Judge CarlhSdIstkt~precsalren~ ro haea ptitons filed by
federal and statepwrsonersi ~ind § 2241. ' Sld the Commiitee propose a set of
rules g ing pFOr,wLi)d it beeter to adopt one set of
rules goenigall haesatos

Given thejntertwined issues and the fact that some additional coordination l
with the Civil Rules Co'mm ittee, is appropriate, it might be prudent to discuss this
agenda item with a viewtoward drafting possible amendments for final
consideration at the SrI, 1998 meeting. r

lain, also attachi> opies of § 2243 and Rule(s) 1 and 4 for your,
conveiences [F l l

!, l~bl 1',, n ,Ial 4 1,,
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Chief Judge

July 9, 1997

Honorable Alicemlale H. Stotler
U.S. Courthouse
751 West Santa Ana Boulevard
Santa Aa, California 92701

Dear Judge Stotler:

Tt has come to my attention that there is an apparent mistake in Rule 8(c) of the Federal

Rules Governing § 2255 proceedings. In relewnt part, Rule 8(c) states: "if an evidentiary

hearing is required, thejudge shall appoiit counsel for a movant who qualifies for the

appointment of counsel under 18 U.S.C. § 3006A(g).. " See Exh 1. The problem is that

§ 3006A(g). which used to address discretionary appointment of counsel in proceedings under

§§ 2241, 2254. and 2255, was repealed in 1986. Se Exh. 2 and Exh. 3. Courts still have

discretion to appoint coLnsel in such cases, but their authority is now pursuant to subsection (a).

See Exh. 4. The reference to subsection (g) in Rule 8(c) seemingly should be eliminated.

Rule 8(c) of the Federal Rules Governing § 2254 proceedings appears to contain the same

error.

Very truly yours,

I ~~~~~~~~~~~~et
I ~ ~~~~~~~~~~~~~P . orscer

Chief Judge

PCD/krn
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COMMItTEE ON RJLES OF PRACTICE AND PROCEURE
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JUDIC AL CONFERENCE OFTHE UNITED SWES LI

WASHINGTON, D.C.2054

ALCEMARIE STOLER 
CHIRAS OF ADVISORY COMMITEES U

CHASR 
JAMES K. LOGAN

PETeR . MCABE Jy 28, 1997 APPELLT RULES

BECRmETff 
ADRIAN . DPLANTIER

BAWPTCYRULES

PAUJLV.NIEMEYER

Honorable Peter C. Dorsey 
CDLYEL JENSE

Chief Judge 0.tLWELLJENSEN

United States District Court 
CRIINAL RULESr

141 Church Stret 
ERNM.8MIET

New Haven, CT 06510 
EVIDENCERULS

Re: Mistke in ReN of 2255 Rle 
L

Dear Chief Judge Dorsey, 
L

I very much appreciate the tine and tuble that went into your letter of July 9.

Sosnehow the attachments went astray, but we axe tracking down the problem to find out how

this got by us. As you know, the Administrative Office founded a Rules Committee Support K
Officen (only in 1992) whose staffs duties include combing thugh recent legisation to prevent

just these types of problems from occrring.

I am forwarding your letter to Judge Niemneyer, cir of the Advisory Comsmittee on

Civil Rules, Professor Ed Coqper, the Reporter, and to Mr. Rnbiej who heads the Rues

Committee Support Office. The Support Office maintains a docket of all corspondence

received, and as soon as a plan is formulated to correct the rules defects identified in your letter,

you will hear from me, perhaps Judge Niemeyer, and probably also from Peter McCabe, formal

secmtary to the rules committees.

Thank you again for taidngale time to write, and I hope that no more rules errors verr

come to your attention.

Sincerely, 
L

Alimanade H. Stiler

cc. Judge Paul V. Niemeyer c
Professor Edward I. Cooper
John K. Rabie, Esq. -

John~~~~~~~~~~

G;UUI"\k&25S~~~~~pd



THE UNIVERSITY OF MICHIGAN
LAW SCHOOL

-\NN ARBOR, MICHIGAN 48109-1215

EDWARD H. COOPER HE. ICHI\S HALL
IhomasM C7otev Professor of Law 31 3) 764-4347

AX : i 31,3 7 63- 9375;

April 25. 1997

Hon. John L. Carroll
Chief United States Magistrate Judge
Middle District of Alabama
Post Office Box 430
Monteomerv. Alabama 36101-0430
bv FAX:, 334.223.7114 Two pages this message

Re: Habeas Corpus Return Time

Dear John.

Many thanks for your letter on habeas corpus practice. This is exactly the sort of
information we need to shape consideration of the proper approach to Civil Rule 81 (a)(2).
Encouraged by your preference for the approach taken in Rule 4 of the § 2254 Rules, let
me suggest a possible "minimum changes" draft. The draft adds a reference to the § 2254
Rules as a minimum concession to the misleading statement that now seems to apply the
Civil Rules unless a statute applies:

(2) These rules are applicable to proceedings for admission to citizenship. habeas
corpus. and quo warranto. to the extent that the practice in such proceedings
is not set forth in statutes of the United States or the Rules Governing -
2254 cases and has heretofore conformed to the practice in civil actions.
The writ of habeas corpus. or order to show cause, shall he directed to the
person having custody of the person detained. It shall be returned within
the period of time fixed by the court witif-3-dwaysnkess-fer-.good ause

,+-2-4?-.4*ha4t-nt-exe-eed404bbay--aUdm-~loher- ese-shallnoeed
das.

This approach leads to a number of questions that I have only begun to consider-
and would prefer to consider only with the help of habeas corpus experts. Like you.
Section 2254 Rule 4 has abandoned the "return" concept in favor of "an answer or other
pleading." Should we do the same here? And for that matter. is it time to reconsider
Section 2254 Rule U(b)? Rule 1(b) states that the § 2254 Rules can apply to any habeas
corpus proceeding at the discretion of the court. Why not make them applicable across the
board? And should we also have a cross-reference to the §2255 rules - Rule 12 permits
application of the Civil Rules when appropriate?



Hon. John L. Carroll
April 25. 1997
page two

Apart from the question of what to do. there is a question of relations to Congress. L
Rule 81(a)(2) directly and specifically supersedes an Act of Congress in establishing a 40-
dav extension limit. double the limit prescribed bv § 2243. Section 2254 Rule 4 goes that
one better. A simple rules change that adopts Rule 4 for all habeas corpus proceedings
would complete the sweep of the statute. Should we think about suggesting this to
Congress. or is it enough that we have got this far into the thicket and might as well carry
on to an orderly conclusion? L

It is clear enough that the Civil Rules Committee is responsible for Civil Rule 81.
I am equally clear that we should not undertake to operate directly on the § 2254 Rules.
or even to incorporate them for all habeas corpus proceedings outside of § 2254. without
coordinating with the Criminal Rules Committee. And I would have guessed that if we
should feel moved to operate on § 2254 Rule 1(b), so as to make the § 2254 Rules L
applicable to all habeas corpus proceedings and have done with it. we are moving into
territorv that the Criminal Rules Committee might well regard as its own. I - ' C

So. as often. a simple enough inquiry leads to more complex problems. I look
forward to talking with you next week.

EHC/lm dward H. Cooper
fc: Hon. Paul V. Niemever

410.962.2277 7 t 11~~~~~~~~~



THE UNIVERSITY OF MICHIGAN

LAW SCHOOL
ANN ARBOR, MICHIGAN 48109-1215

EDWARD H. COOPER HUTCHINS HALL
Thomas M. Cooley Professor of Law (313) 764-4347

FAX: (313) 763-9375

May 15, 1997

Professor David A. Schlueter
St. Mary's University
School of Law
One Camino Santa Maria
San Antonio, Texas 78228-8602

Re: Civil Rule 81(a)(2), § 2254 Rules 1, 4

Dear David:

I enclose a wad of papers describing a problem that was first dropped on the collective
lap of the Civil Rules Committee because it is Civil Rule 81(a)(2) that obviously needs fixing.
As it stands now, Rule 81(a)(2)'s statement about the time for responding to a petition for
habeas corpus governed by § 2254 is flat wrong. It has been superseded by § 2254 Rule 4. It
seems to be wrong in part as to all other habeas corpus petitions - § 2254 Rule 1(b) gives the
court discretion to apply Rule 4, not Rule 81(a)(2) nor § 2243 time periods.

The question is how to fix this. The broadest fix would be to expand the § 2254 Rules
to cover all petitions for habeas corpus. That may or not make sense. A narrower fix would
be to adopt the Rule 4 time period in Rule 81(a)(2). Even that may not make sense. Something
depends on the relative need for urgency in habeas petitions that fall outside § 2254. Contrary
to the assumption in my initial Note to the Civil Rules Committee, I am told that there are
substantial numbers of petitions by state prisoners that are not governed by § 2254; see the letter
from Judge John Carroll. They may wisely fall into Rule 4. There also are petitions by people
in federal custody who seek relief outside § 2255. Those petitions may present urgent needs for
action that should not be governed by the discretionary approach of Rule 4.

All of this - except Rule 81(a)(2) - falls within your jurisdiction. I would think we
can safely wait for the Standing Committee meeting to figure out how to go about coordinating
our efforts.

EHC/lm Edward H. Cooper
ends
cc: Hon. Paul V. Niemeyer



COMMIlTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OFTHE UNITED STATES
WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMIfTEES K
CHAIR

JAMES KI LOGAN
PETER G. McCABE APPELLATE RULES

SECRETARY
ADRIAN G. DUPLANTIER

BANKRUPTCY RULES

PAUL V. NIEMEYER C

August 18, 1997 CML RULES L
D. LOWELL JENSEN

CRIMINAL RULES

FERN M. SMITH
EVIDENCE RULES

Honorable Peter C. Dorsey
Chief Judge L
United States District Court
141 Church Street
New Haven, Connecticut 06510 U

Dear Judge Dorsey:

Thank you for your suggestion to Rule 8(c) of the Federal Rules Governing § 2255
proceedings. A copy of your letter had been sent to the chair and reporter of the Advisory 7
Committee on Civil Rules. The issues raised by your suggestion are also relevant to
review by the Advisory Committee on Criminal Rules. Accordingly, I am sending a copy
of your letter to the chair and reporter of the Advisory Committee on Criminal Rules for U
their consideration.

We welcome your suggestion and appreciate your interest in the rulemaking
process.

Sincerely,

t Peter G. McCabe
Secretary

cc: Honorable Alicemarie H. Stotler
Honorable W. Eugene Davis
Professor David A. Schlueter
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UNITED STATES DISTRICT COURT
L MIDDLE DISTRICT OF ALABAMA

POST OFFICE BOX 430

MONTGOMERY, ALABAMA 3e101-0430

Abe ~~JOHN L. CARROLL TELEPHONE (234; 223-7540Chief Lrited States Magistrate Judge

FE, April 23, 1997

L
VIA FACSLMILE

kV Professor Edward M. Cooper
University of Michigan Law School
312 Hutchins Hall
Ann Arbor, MI 48109-1215

Dear Ed:

I was looking through the Agenda Book for our UpCOming meeting and came across
., the preliinary note concerming Rule 8 l(a)(2). Because I do a lot of habeas corpus work,

I wanted to drop you a short note concerning my view of the problem which I hope to
amplify in person when I see you in Naples. As you correctly note, Rule 4 of the HabeasL Rules supersedes the return time limits for cases brought under 28 U.S.C. § 2254. However,
§ 2254 applies only to judgments of state courts. Consequently, Rule 4 does not supersede
the time limits in habeas cases brought under 28 U.S.C. § 2241. In our district, we see a fairL anmount of § 2241 cases. The vast majority are filed by prisoners in the state prison system
attacking the constitutional validity of prison disciplinary proceedings which result in the
loss of good time. The other § 2241 cases ale filed by federal prisoners arguing that they are
entitled to some sort of early release because of their participation in a prison program. In
order to process those cases, it is necessary, at a minimum, to view the records of the
disciplinary proceeding or the applicable prison program. Consequently, we routinely
require a response in 20 days and do not require a showing of good cause for that extension
of time. We also occasionally extend the time for a response beyond the 20 day limit if there
is difficulty in obtaining records. Our practice is technically a violation of Rule 8 l(a)(2) but
it reflects the realities of the type of § 2241 petitions which are being filed.

T think that if we were to survey other courts, we would find the results concerning
t 2241 petitions to be the same. Section 2241 petitions are being utilized primarily to attack
the results of prison disciplinary proceedings. It seems to me that we could provide a
valuable service by making the rules reflect that reality. If we are to amend Rule 81 (a)(2),
I would suggest using the Rule 4 approach which allows the court complete discretion in
setting response times. That would allow the court to tailor scheduling to the needs of theV case and, thouah I hate to use the phrase, would probably conform to existing practice.



APR. -25 97(IYED) 15:24 P. (02

As a practicing lawyer, I spent a lot of time litigating habeas cases and I have handled
hundreds of habeas cases as a judge. Habeas is a field which interests me and I am willing
to help you and the committee in any way that I can.

Sincerely,

(2 iL. Carroll
Chief United States Magistrate Judge

JLC/mdd

cc: Honorable Paul Niemeyer



Reporter's Preliminary Note

Civil Rule 81(a)(2): Habeas Corpus Return Time

Age This Note is cautiously captioned preliminary because your

Reporter knows nothing of habeas corpus practice. The problem is

Presented by Magistrate Judge Mary Stanley Feinberg, whose opinion

A, in Wyant v. Edwards, S.D.W.Va. No. 1:97-0023, is appended. It is

another in the string of pesky Rule 81 problems that seem to arise

because people seem not to bother with consulting Rule 81 when

L making related rules changes.

One thing that makes the problem pesky is that it is difficult

to state directly. The source of the problem begins with the time

limits set in 28 U.S.C. § 2243 for the return to a petition for

habeas corpus. These limits have been partly superseded by Civil

Rule 81(a)(2), which in turn seems to have been superseded by Rules

1 (b) and 4 of the Rules Governing'Section 2254k Cases. The!hproblem
is whether Rule 81(a)(2) 'should be amended', to recognize this

apparent supersession, or whether some more drastic course should

be taken.

The foundation of federal habeas corpus jurisdiction is set by

28 U.S.C. § 2241. Section 2243 provides that a judge or court

entertaining an application for habeas corpus shall forthwith award

the writ or issue an order directing the respondent to show cause

why the writ should not be granted. It further provides that the

writ or order to show cause "shall 'be returned within three days

L unless for good cause additional time, not exceeding twenty days,

is allowed."

The first supersession of the § 2243 time limits was effected

L by the 1971 amendment of Civil Rule 81(a)(2V. Since 1971, Rule

81(a)(2) has provided:

(2) These rules are applicable to proceedings for * * *

habeas corpus * * *, to the extent that the practice in

such proceedings is not set forth in statutes of the

United States and has heretofore conformed to the

practice in civil actions. 'The writ of habeas corpus, or

order to show cause, shall be directed to the person

having custody of the person detained. It shall be

returned within 3 days unless for good cause shown

additional time is allowed which in cases brought under

28 U.S.C. § 2254 shall not exceed 40 days, and in all
other cases shall not exceed 20 days.

The Advisorv Committee Note explained the reasons why

additional time may be needed for state-prisoner petitions under §

2254. "The substantial increase in the number of such proceedings
Lo in recent years has placed a considerable burden on state

authorities. Twenty days has proved in practice too short a time

in which to prepare and file the return in many such cases.

Allowance of additional time should, of course, be granted only for

good cause."

The next step came with the adoption of the Rules Governing
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Section 2254 Cases, effective on February 1, 1977. Rule 4 provides L)
that the judge may order summary dismissal of a petition.

Otherwise the judge shall order the respondent to file an

answer or other pleading within the period of time fixed

by the court,, or to take such other action as, the, judge

deems appropriate., L

Rule 4 cutsentirely free of the'3-day, 20-day, and 40-day periods,
and likewise drops the "''good cause" element'. The Advisory,

Committee Note explains'that Rule 4 accords "greater flexibility
than under j§ 2,'Q2 43 in determining within what time period an answer

must be n,,,made.-"',F, After ,briefly describing § ,2243'''and the

modification 1made by Rule 1(a)(2), the Note says: "In view of the
widespread l.,1,zstate l,>,ojf ~work overloadin, prosecutors' offices * * *,

addition'al l$;ltimef h~l;"is lgranted Fin some, urisdqictions as a matter of

coursei. RuLl.,il1l;,e 4,'l~l,~wh ichhlcontains nofixed ltime requirement, gives,

the courtthe o scretione .o take intopacciount various factors such

as, thearespodent' si workload and the ,availability of transcripts

before determining a time within whichlan answer must 'b made'.",

All of this leaves thingsclear for habeas corpus petitions
filed-byzstatel ,prisoners. Rule 4 supersedestboth § 2243 and Rule

81(a)(2). '1; Rule8L1(a),(2) is, lto t~his extent,, misleading. Some

amendment$, s Lrequir'ed^,,

Tthere 1i5s l~ln~ofparaJ~ell problem for motionsfor relief by federal

prthtshee e, ' 25 5. Rule 4(b),of t § 2255 rules provides
that the jug salorder the United Stae Attorney'to file An
answer or other pleading within the period of time fixed by the

court *,* *.t' The Advisory Committee Note explains that this, Rule

4 "has its lbaslis, in §L 2255.* * *which does not have a specific

time limitation as to when the answer must be made."

The awkward problem arises from petitions for habeas corpus

filed under & 2241 by people who are not in state custody - and who

thus are outside §l 2254 and the direct operation, of the § 2254

rules - and who are not seeking, relief available under § 2255. As

to themi there is, a Icompelling argument that the time limits of

Civil Rule j81(a)(2) have been superseded by the § 2254, rules L.

through RuleI(b). Rule 1(a) states that these rules govern the

procedure on applications under § 2254. Rule 1(b) states:,

(b)' thershituations. In applications for habeas corpus

in cases not covered by subdivision (a), these rules may

be applied 'at the discretion of the United States
district court.

This provision ,establishes'discretion,.not a command. Apparently

it leaves a district court free to apply the § 2254 rules -

including the return-time provision of Rule 4 - or not'to apply the

rules. The discretion to apply a discretionary time rule, however,

is effectively',power to supersede the Rule 81(a)(2) limit of 3

days, to be extended 'only for good cause and for no more than an

additional 20 days. -

LJ
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Rule 11 of the § 2254 rules muddies the picture to some
extent. It provides:

The Federal Rules of Civil Procedure, to the extent that

they are not inconsistent with these rules, may be

applied, when appropriate, to petitions filed under these
rules.

This provision should not be read to undo the effects of § 2254
Rule 4 on Civil Rule 81(a)(2). For § 2254 petitions, it is clear
that Rule 4 supersedes Rule 81(a)(2). There is no reason to ignore
Rule 4 under Rule 11, which applies only "to petitions filed under
these rules,"t when dealing with a habeas corpus petition that is
not filed under § 2254 and thus is not literally "filed under these
rules."

The conclusion that § 2254 Rule 4 supersedes the return-time
limits of Civil Rule 81(a)(2) is supported by such scant authority
as appears to exist. The history is explored in Judge Feinberg's
opinion. The clear ruling was made in Kramer v. Jenkins,
N.D.Ill.1985, 108 F.R.D. 429, a habeas corpus proceeding brought by
a petitioner in federal custody. Judge Nordberg concluded that
Rule 4 supersedes § 2243 time limits under the supersession clause
of the Rules Enabling Act, 28 U.S.C. § 2072. Rule 4 likewise
supersedes Civil Rule 81(a)(2) because it was adopted several years
after Rule 81(a)(2) was amended. In Clutchette v. Rushen, 9th

r Cir.1985, 770 F.2d 1469, 1473-1475, the court, dealing with a
is- petition under § 2254 by a state prisoner, confirmed that Rule 4

supersedes both the specific day limits and the good cause
requirement of Rule 81(a)(2). (Bennett v. Collins, E.D.Tex.1993,

LA 835 F.$uDp. 930, reflects the many extensions of return time that
were permitted before the respondent' s persistent delays in meeting
even generously extended limits drove the court to impose
sanctions.)

The result seems to be clear enough. The 3-day, 20-day, and
40-day return-time limits in Rule 81(a)(2), and the good-cause
limit, have been superseded by Rule 4. Supersession is direct for
all cases covered by § 2254. In other cases, it requires exercise
of the district court's discretion to invoke Rule 4 through Rule

fje l(b).

It is not clear whether this result was intended. There are
seemingly persuasive reasons to embrace it nonetheless. Return
time is governed by district court discretion in habeas corpus

L proceedings brought by state prisoners under § 2254, and also in §
2255 proceedings. Only habeas corpus petitions that fall outside
these more common proceedings remain for Rule 81(a)(2). It would
be convenient to have a single procedure for all of these
proceedings.

The contrary argument would be that indeed different time
limits are appropriate for habeas corpus proceedings brought by
people in federal detention and outside of § 2255. It may be urged
that these cases often present special needs for prompt action that
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were responsible for the initially tight time periods set by §

2243. It also may be urged that these petitions do not present the

problems confronting state officials besieged with torrents of

habeas corpus petitions. Lod
The balancIe'-of these arguments can be struck only by those

familiar with the' realities of practice i n 'the habeas corpus

proceedings that present the question. It would be desirable to

provide a clear answer in the rules once the answer is found. The

simplest solution would beto delete the time, provisions from Rule,

81(a)(2). tItmight be better toadopt'the Rule 4 time provisions

into Rule 81, so as to avoid the need to work through Rule l(b,) and

Rule 4.' But if the Rule 4 approach is not suited ,to non-§ 2254

habeas corpusproceedings, then a specific provisionL', must be

crafted for Rule 81(a)(2).

As a final note, there may be some advantage in combining this t

question with other Rule 81 questions now on the docket. The

question of copWright practice has long been on the Committee' s

agenda.' The final sentence of Rule 81(a)(1) also is on the agenda;

it refers to mental health proceedings in the United States

District Court 'for the District of Columbia, proceedings that no

longer seem to exist.

,, . . ~~~~~~~~~~~~~~~~~~LJ
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE
t Director ~~~~~~~~~UNITED STATES COURTS JOHN K. RBIEJ

Chief
CLARENCE A. LEE. JR RlsCmiteSpotOfc

Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

-T: February 5, 1997

MEMORANDUM TO PROFESSORS COOPER AND SCHLUETER

SUBJECT: Habeas Corpus Inquiry

I am attaching an opinion from Magistrate Judge Feinberg concerning the
'inconsistent" time deadlines on the government's response to a writ of habeas corpus

X i under § 2241. Civil Rule 81(a)(2) sets an outside deadline of 40 days to respond in cases
brought under § 2254. and a deadline of 20-days for all other habeas corpus cases. Rule

L 4 of the Habeas Corpus Rules provides a judge with wide discretion in setting the time of
response. The Note to Rule 4 recognizes the fixed deadlines in Rule 81, but concludes

Told that more flexibility is needed in these cases. Habeas Corpus Rule 1(b) seems to apply
the Habeas Corpus Rules to writs under § 2241.

Judge Feinberg found that the Habeas Corpus Rule 4 general time requirements
prevailed over the fixed time requirements of Civil Rule 81 in her case. But the interplay
between the two sets of rules caused much confusion.

A,~ ~ ~ ~ ~ ~~~~~~A

John K. Rabiej

Attachment

L ̂  cc: Honorable Alicemarie H. Stotler
Honorable D. Lowvell Jensen
Honorable Paul V. Niemever
Subcommittee on Agenda and Policv
Professor Daniel R. Coquillette
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UNITED STATES DISTRICT COURT e n J

SOUTHERN DISTRICT OF WEST VIRGINIA

ELIZABETH KEE FEDERAL BUILDING

601 FEDERAL STREET, ROOM 1013

BLUEFIELD, WEST VIRGINIA 24701

MARY S. FEINBERG 304/327-0376 Li
UNITED STATES MAGISTRATE JUDGE FAX 304/325-7662

January 28, 1997 1
Lir

John K. Rabiej, Chief
Rules Committee Support Office
Administrative Office of the C

U.S. Courts
Federal Judiciary Building
One Columbus Circle, N.E.
Washington, D.C. 20544

Re: Rule l(b), Habeas Corpus Rules P

Dear Mr. Rabiej:

Thank you for your assistance in providing materials V

concerning the adoption of Rule 1(b) of the Habeas Corpus Rules.

I have enclosed a copy of the Memorandum Order which I entered on

the issue. Perhaps I used a sledge hammer to swat a fly, but the -

time limits in § 2243 and Rule 81(a)(2) have been troublesome. I

am submitting the Memorandum Order to West for publication.

Very truly yours,

.

4 UJLL~ ~
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF WEST VIRGINIA

BLUEFIELD

THELMA WYAMT,

Petitioner,

v. CIVIL ACTION NO. 1:97-0023

DAN EDWARDS, Acting Warden,
Federal Prison Camp
Alderson, West Virginia, andP BUREAU OF PRISONS, an agency of
the United States,

Respondents.

p MEMORANDUM ORDER

This is a habeas corpus case filed by a federal prisoner

pursuant to the provisions of 28 U.S.C. § 2241, challenging the

decision by the Bureau of Prisons to deny Petitioner eligibility

for early release pursuant to 18 U.S.C. § 3621(e)(2)(B).

Pending before the Court is Respondents' Motion to Reconsider

Time Frame Order, which seeks additional time in which to file a

F0 Response to the Order to Show Cause entered January 13, 1997.

Respondents previously filed a Motion to Extend Time, which was

! t granted in part and denied in part, and a Response was ordered to

be filed by February 5, 1997.

In the Order disposing of the Motion to Extend Time, the Court

applied the provisions of 28 U.S.C. § 2243, and of Rule 81(a)(2),

Fed. R. Civ. Pro., which Rule provides that a writ of habeas corpus

"shall be returned within 3 days unless for good cause shown

additional time is allowed which in cases brought under 28 U.S.C.

§ 2254 shall not exceed 40 days, and in all other cases shall not



exceed 20 days." [Emphasis added.] I
Respondents' pending Motion to Reconsider points out that

Kramer v. Jenkins, 108 F.R.D. 429, 432 (N.D. Ill. 1985), addresses

Rule 81(a) (2), and holds that "the Supreme Court intended to allow

district courts to bypass the time limits of Rule 81(a) (2) when it

promulgated Rule 4 of the 2254 Rules." (Motion, at 2.) According

to Shepard's, Kramer has not been cited by any other published C

case. Petitioner did not object to the previous Motion to Extend

Time.

The Kramer case reasons that Rule 1(b) of the § 2254 Rules

states as follows: "In applications for habeas corpus in cases not

covered by subdivision (a), habeas rules may be applied at the

discretion of the United States district court." Therefore, the

case asserts, a § 2241 habeas corpus case is one not covered by

Rule 1(a) of the § 2254 Rules, and is one covered by Rule 1(b). In

particular, the Kramer case holds that the district court may

apply, in its discretion, Rule 4 of the § 2254 Rules, which states,

in pertinent part, that "the judge shall order the respondent to

file an answer or other pleading within the period of time fixed by

the court or to take such other action as the judge deems

appropriate." 108 F.R.D. at 431. Kramer then asserts that the

enabling statute for promulgation of rules, 28 U.S.C. § 2072,

provides that "all laws in conflict with such rules shall be of no

further force or effect after such rules have taken effect."

Therefore, Rule 4 of the § 2254 Rules prevails over 28 U.S.C.

2243. Id. Kramer holds that Rule 4 of the § 2254 Rules also J

2



prevails over Rule 81(a) (2), Fed. R. Civ. Pro. because Rule 81 was

promulgated in 1971, and Rule 4 in 1976. Id. at 432.

L The Court recognizes that 28 U.S.C. § 2243 and Rule 81(a)(2)

set time limits that may be unrealistic, given the volume of

prisoner habeas corpus litigation (and the inexpensive filing fee

of $5.00). However, habeas corpus is intended to provide "a swift

and imperative remedy in all cases of illegal restraint or

confinement." Fay v. Noia, 372 U.S. 391, 400 (1963). Habeas

corpus claims should receive "a swift, flexible, and summary

determination." Preiser v. Rodriguez, 411 U.S. 475, 495 (1973).

Given this background and policy, the Court has engaged in

considerable research, with the invaluable assistance of the

Librarian of the U.S. Court of Appeals for the Fourth Circuit and

the Rules Committee Support Office of the Administrative Office of

the U.S. Courts, attempting to learn the origin and meaning of Rule

1(b) of the 2254 Rules. That research has yielded some

i\ information, but not a definitive answer.

The Supreme Court suggested that procedural rules for habeas

corpus be promulgated in Harris v. Nelson, 394 U.S. 286, 300 n.7

(1969) ("the rule-making machinery should be invoked to formulate

rules of practice with respect to federal habeas corpus and § 2255

proceedings, on a comprehensive basis and not merely one confined

to discovery"). It appears that the original version of Rule 1,

proposed September 23, 1971, addressed only "persons in custody

pursuant to the judgment of a state court, or subject to such

custody in the future." On September 6, 1973, Professor Paul M.

L 3



Bator of the Law School of Harvard University wrote to Professor

Frank J. Remington of the University of Wisconsin Law School and

other members of the committee which proposed the 2254 Rules, and L
pointed out that the Rules did not address Section 2241 petitions.

Professor Bator wrote, "the Rules should at least explicitly tell K
.4

us why they do not cover these cases, and what procedure is

contemplated for them." U
When a Preliminary Draft of the proposed 2254 Rules was

published, Rule 1 continued to address "persons in custody pursuant

to the judgment of a state court" and "persons in custody pursuant L

to the judgment of a state or federal court for a determination

that custody to which they may be subject in the future under

another judgment of a state court," but did not address § 2241

petitions. The Advisory Committee Note stated that "liblasic scope

of habeas is prescribed by 28 U.S.C. § 2241(c) and 28 U.S.C. § C

2254." The rest of the Note on proposed Rule 1 concerned the issue

of "custody."

When Proposed Habeas Corpus Rules were again published, this

time on June 3, 1974, Rule 1 retained the language of the Kf
Preliminary Draft. On August 14, 1974, two alternative provisions

for Rule 1 were proposed. Alternative No. 1 defined "custody

pursuant to a judgment of a state court" in subsection (b), and C

then added subsection (c), 'as follows:

(b) "Custody Pursuant to a Judgment of a State
Court" Defined. For purposes of these rules, a person is
in custody pursuant to a judgment of a state court if he
is in custody pursuant to a judgment of either a state or
a federal court and makes application for a determination
that custody to which he may be subject in the future

4



under a judgment of a state court will be in violation of
the Constitution.

(c) Other Situations. In applications for habeas
corpus in other cases not covered by subdivision (a) or
(b), these rules may be applied at the discretion of the
United States District Court.

Alternative No. 2 omitted the definition of "custody pursuant to a

judgment of a state court," and retained the "Other Situations"

language.

In the Minutes of the Meeting of the Advisory Committee on the

Federal Criminal Rules of August 28, 1975, at page 25, Professor

L Remington (the recipient of Professor Bator's 1973 letter)

remarked, "As now cast, Rule 1 would permit use of the rules under

a habeas corpus action brought pursuant to § 2241, when § 2255 was

otherwise inappropriate."

In the Advisory Committee Notes (1976 Adoption) to Rule 1, no

specific reference is made that the 2254 Rules may apply to § 2241LI
petitions for writs of habeas corpus. The Notes simply state,

Ld "[w]hether the rules ought to apply to other situations is left to

the discretion of the court. Examples of "other situations"

include a person in active military service, or a reservist called

to active duty, but who has not reported. The Notes then address

the "unclear" boundaries of the custody requirement of the habeas

statutes.

When the 2254 Rules were sent to Congress pursuant to 28

U.S.C. § 2072, Congress undertook to amend some of the Rules, but

not Rule 1. The Court has reviewed the legislative history

concerning adoption of the 2254 Rules (Pub. L. No. 94-426, House

~~~~~~~~~~~~~~~~5
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Report No. 94-1471, Senate Report No. 1797, and the Congressional

Record for September 14, 1976 (House), and September 16, 1976 7

(Senate)). There was no discussion concerning the scope of the P

2254 Rules and their applicability to § 2241 petitions.

The Court has carefully considered Rules 1, 4 and 11 of the

2254 Rules, Rule 81 of the Federal Rules of, Civil Procedure, the

Advisory Committee Notes for all those Rules, and 28 U.S.C. §§ 2241

et sea. The 1971 Amendment to Rule 81 (a) (2) increased to forty

days the additional time that the district court may allow in

habeas corpus proceedings involving persons in custody pursuant to

a judgment of a state court. The amendment explicitly excluded

habeas corpus cases like that of Petitioner, and left the

additional time period at 20 days. The 1976 Adoption of the 2254

Rules, which became effective February 1, 1977, permits the

district court, in Rule 4, to fix the time within which the

respondent shall file an answer or other pleading. In the Fifth

and Eleventh Circuits, the practice, even in § 2254 cases, is to

order the respondent to file an answer "within the period of time

fixed by the court," which is "3 days unless for good cause shown D
additional time is allowed which . . . shall not exceed 40 days . U

. .." Bagwell, David A., "Procedural Aspects of Prisoner § 1983

and § 2254 Cases in the Fifth and Eleventh Circuits," 95 F.R.D.

435, 461 (1982).

The Court has also reviewed the following cases: Kramer v.

Jenkins, 108 F.R.D. 429 (N.D. Ill. 1985); Bennett v. Collins, 835

F. Supp. 930 (E.D. Tex. 1993); Clutchette v. Rushen, 770 F.2d 1469

6



(9th Cir. 1985); Bermudez v. Reid, 570 F. Supp. 290 (S.D.N.Y.

1983), stay granted, 720 F.2d 748 (2d Cir. 1983), rev'd, 733 F.2d

18 (2d Cir. 1984); Mattox v. Scott, 507 F.2d 919 (7th Cir. 1974)

Troclin v. Clanon, 378 F. Supp. 273 (N.D. Cal. 1974). Bennett

applies Rule 81(a) (2) to §§ 2241 and 2254 cases, and notes that

"E[the emphasis on a timely response makes sense in so far as the

purpose of the writ is to allow a person in custody to challenge a

wrongful, perhaps unconstitutional, imprisonment." 835 F. Supp. at

934-35. When confronted with repeated and extraordinary delay by

respondent in answering, the Bennett court held that respondent had

waived the procedural default defense to the petition.

In Clutchette v. Rushen, 770 F.2d 1469, 1475 (9th Cir. 1985),

the Ninth Circuit held that in a § 2254 case, the district court

had discretion to grant respondent an extension of time which

exceeded the 40-day limit of Rule 81(a)(2).

The Second Circuit held, in Bermudez v. Reid, 733 F.2d 18 (2d

Cir. 1984), that even in the face of inexcusable disregard by

respondent of a district court order to respond to a petition,

default judgment should not be granted, and the district court

should reach the merits of the petitioner's claim.

Mattox v. Scott, 507 F.2d 919 (7th Cir. 1975), and Troqlin v.

Clanon, 378 F. Supp. 273 (N.D. Cal. 1974), were both decided before

the § 2254 Rules were promulgated. Nonetheless, both cases are of

interest because they recognize Congress' strong interest in prompt

responses being filed to habeas corpus petitions, the problem of a

respondent who is slow to answer, and the necessity for flexibility

7



U
by the district court in considering late returns.

The Court recognizes that it is not unusual for the Fourth G
Circuit to look favorably upon precedents and practices from the

-Fifth (and Eleventh) Circuits. However, given the historical L
information concerning the promulgation of Rule 1(b) of the § 2254

Rules, the nature of habeas corpus, and the difficulties of

imposing strict sanctions on a respondent custodian who is slow to

answer, the Court has concluded that the § 2254 Rules were intended

to apply to § 2241 cases, and that Rule 4's allowance for

discretion prevails over Rule 81(a)(2)'s strict time limits.

Accordingly, it is hereby ORDERED that the Motion to

Reconsider Time Frame Order is granted, and Respondents shall file

their answer to the Order to Show Cause on or before February 17,

1997.

The Clerk is directed to mail copies of this Order to counsel X

of record, including the Alderson Legal Assistance Program at

Washington & Lee University School of Law.

ENTER: January 28, 1997

Mar9<-Stdnley Feinberg tj

United States Magistrate Judge

8
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28 § 2242 HABEAS CORPUS Part 6 Ch. 153 1
Note 39
petitioner is making application to the authority to produce petitioner in court The cou
chief judge because the district court or to release him should the United
failed to permit him to amend the appli- States District Court for the Eastern Dis- dispose of
cation the court dismissed. Stidham v. trict of Texas so order was uncertain on (June 25, I1
Swope, D.C.Cal.1949, 83 F.Supp. 370. the record, under which the relationship

40. E~videntiary material between respondent and the Thursday-
A0 petidtionfory habeascorpusal n federalSunday custodian of petitioner could not

court, whether filed before or after effec- be determined; accordingly, the case had Revision Not
court whether ofinwrled, beforelo aftere efaects to be remanded for an investigation of the 1948 Acts-
tive date of new rules, should allege facts facts pertaining to habeas jurisdiction. I U4( (d.. §§ z
supporting grounds for relief; it need not Mounce v. Knighien, C.A.5 (Tex.) 1974, and 461 (R.S
contain evidentiary material. U.S. ex rel. 503 F.2d 967. S'(cion cot
Bonner v. Warden, Stateville Correction- ' i I ill 2O
al Center, D.C.IL.1976, 422 F.Supp. II, 42. Miscellaneous applications suffi- . Tit 28, U
affirmed 553 F.2d 1091, certiorari denied cient The requirt
97 S.Ct. 2662, 431 U.S. 943, 53 L.Ed.2d . , . days "unless
973 S.Ct. 2662, 431 U.S. 943, 53 L.Ed.2d Prisoner's petition for habeas corpus to time, not cxc,

*63. review conviction in state court on ill 010 se4 V,,Mtl

41. Remand getiund that his wire had not testified at Itt 11th puL)Iv
Whether the respondent, who had cus- his trial because of threats of prosecution zvdlicll allowe,

tody of habeas corpus petitioner from against her, sufficiently complied with 20 nlilms, 10 s
Monday to Thursday of each week while this section prescribing requirements of Imorc tihan 10'
petitioner was working on railroad pro- petition. Loper v. Ellis, C.A.Tex.1955, thtan 100 mil.
ject in the Eastern District of Texas, had 224 F.2d 901. 1
§ 2243. Issuance of writ; return; hearing; decision usAdmiti

I ~~~~~~~~~~~~~~~Applicatih
A court, justice or judge entertaining an application for a writ of sta

habeas corpus shall forthwith award the writ or issue an order Certified

directing the respondent to show cause why the writ should not he E'xhaustic
granted, unless it appears from the application that the applicant or § 2
person detained is not entitled thereto. Filing fec

Notice to
The writ, or order to show cause shall be directed to the person Removal

having custody of the person detained. It shall be returned within e

three days unless for good cause additional time, not exceeding Stay of St

twenty days, is allowed. Sispeinsi
Transcrip

The person to whom the writ or order is directed shall make a
return certifying the true cause of the detention.

Administrativ
When the writ or order is returned a 'day shall be set for hearing, Adjudicat

not more than five days after the return unless for good cause American Dig
additional time is allowed. Habeas c

Habeas c
Unless the application for the writ and the return present only Habeas c

issues of law the person to whom the writ is directed shall be Encyclopedla

required to produce at the hearing the body of the person detained. E c Habeasd

seq
The applicant or the person detained may, under oath, deny any of Habeas c.

the facts set forth in the return or allege any other material facts. et ,
Habeas c'

The return and all suggestions made against it may be amended, by ILaw Reviews

leave of court, before or after being filed. New Hab
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PUS Part 6 i Ch. 153 ISSUANCE OF WRIT, ETC. 28 § 2243

tioner in court '; The court shall summarily hear and determine the facts, and
ild the United addtrietefcs n
he Easteni Dis- dispose of the matter as law and justice require.

.he rclationship) (June 25, 1948, c. 646, 62 Stat. 965.)
the ThntixsdN--

joner could nt , HISTORICAL AND STATUTORY NOTES A
iy, tile C~u"C lizal Revision Notes and Legislative' Reports Words "unless for good cause addition- 2
:,stigau('11 at tl1C 1948 Acts. Based on Title 28, U.S.C., al time is allowed" in the fourth para-
as jtI ibdkn l .1940 ed., §§ 455, 456, 457, 458, 459, 460, graph, were substituted for words "unless
A.5 (Tex.) 1974, and 461 (R.S. §§ 755 to 761). the' party petitioning requests a longer

Section consolidates sections 455-461 time" in section 459 of Title 28, U.S.C.,

ications sut't;- ..t of Title 28, U.S.C., 1940 ed. 1940 ed.
The requirement for return within 3

days "unless for good cause additional The fifth paragraph providing for pro-
ibeas corpub to . time, not exceeding 20 days, is allowed" duction of the body of the detained per-
ate court ol in the second paragraph, was substituted son at the hearing is in conformity with

oft tcubtified at for the provision of such section 455 Walker v. Johnston, 1941, 61 S.Ct. 574,
on pt'ObL'L~tiOII . which allowed 3 days for return if within 312' U.S. 275, 85 L.Ed. 830.

complied with . 20 miles, 10 days if more than 20 but not
equiremertb of more than 100 miles, and 20 days if more Changes were made in phraseology.

C.A.Tex. 1Q5) * than 100 miles distant. 80th Congress House Report No. 308.

CROSS REFERENCES

Administrative Procedure Act, issuance of writ to obtain judicial review, see 5
1 USCA § 703.

Application to extent that practice in habeas corpus is not set forth in federal
ar a writ o statutes, bee Ved.Rules Clv.Proc. Rule 81, 28 USCA.
e an order > Certified copies of indictment, plea and judgment; duty of respondent to file, see

ould not be ~~28 USCA § 2249.
Exhaustion of state remedy prior to application for habeas corpus, see 28 USCA

tpplicant or § 2254.

Filing fees, see 28 USCA § 1914.
Notice to state attorney general or other appropriate officer, see 28 USCA § 2252.

the person Removal of cause, issuance of writ to take custody of defendant in district court,
~~ned ~~~~~ see 28 USCA § 1446.

r ned asit tin Return or answer; conclusiveness, see 28 USCA § 2248.I exceeding Stay of state court proceedings by federal justice or judge, see 28 USCA § 2251.
A I Suspension of habeas corpus, see USCA Const. Art. 1, § 9, cl. 2.I <Transcripts, fees of district court reporter, see 28 USCA § 753.

tall make a
tall make a . LIBRARY REFERENCES

Administrative Law
or hearing, Adjudicatory proceedings, see West's Federal Practice Manual § 6850.
good CaLsedt American Digest System

Habeas corpus; heating and rehearing, see Habeas Corpus e827.
Habeas corpus; hearing in general, see Habeas Corpus e741 et seq.

resent only Habeas corpus; proceedings in general, see Habeas Corpus 6-661 et seq.
~d shall be
n detained. EncyclopediasHabeas corpus; hearing and determination, see C.J.S. Habeas Corpus § 207 et

seq.
.eny ally ot Habeas corpus; proceedings and relief in general, see C.J.S. Habeas Corpus § 158
ierial iacts. et seq.

Habeas corpus: rehearing, see C.J.S. Habeas Corpus § 237.
nendledi, by X Law Reviews

New Habeas. Kathleen Patchel, 42 Hastings L.J. 939 (1991).
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Rule 1 HABEAS CORPUS 28 foll. §2254 28 foll. § 2254

Rule 1. Scope of Rules (W.D.N.C.1966),
F1.2 12Q (4th Ch.}

(a) Applicable to cases involving custody pursuant to a judgment 917 (1967) (rcciPi
of a state court. These rules govern the procedure in the United . s 2dlo S'teilem.

States district courts on applications under 28 U.S.C. § 2254: . d; t9 Fotd 784dvc. 419 F.d74
(1) by a person in custody pursuant to a judgment of a state h tll3t1. l Start

court, for a determination that such custody is in violation of the , le-lif own Ifl

Constitution, laws, or treaties of the United States; and ('ahlifnnia . 320 1
1(7(1) (ft-ilral st.(2) by a person in custody pursuant to a judgment of either a Wf1icc) UiOthd s:h

state or a federal court, who makes application for a determiner N lE Y {iL 426 1'
tion that custody to which he may be subject in the future under ceri dciiied, 401 1
a judgment of a state court will be in violation of the Constitu- to t,; cictaittia C~~~~~~~~~~~~~~~~~~~~~~~~~~(ityv of (;oe -nvillc.tion, laws, or treaties of the United States. 1970) (released or

ANorh c'arohit(b) Other situations. In applications for habeas corpus in cases dc D.Nec.969 p '

not covered by subdivision (a), these rules may be applied at the convicted felon d
discretion of the United States district court. ing in several act

Tile courts arc
ADVISORY COMMITTEE NOTES in, wxith the ab(

Rule I provides that the habeas corpus -rMcNally v jj. 293 u 131 (19341hotui iries of CUrules are applicable to petitions by per- This was changed in Peylot v. Rowe, 391 res, p. 565 (S.]sons in custody pursuant to a judgment of U.S. 54 (1968), in which the court held t :- ed(
a state court. See Preiser v. Rodriguez, that habeas corpus was a proper way to noted:
411 U.S. 475, 484 (1973). ] Whether the, attack a consecutive sentence to be : It is axioma
rules ought to apply to other situations served in the future, expressing the view ' custody or rest
(e.g., person in active military service, 'that consecutive sentences resulted in confer habeas jGlaier v, Harkel, 440 F.2d 592 (9th Cir. 1 present custody under both judgmentiq termn is synorn1971); or a reservist called to ahtive dutyll "not merely the one imposing the first liberty. The rcbut not reported, Hanuond v. Lenfestl f|ilsentence. This view was expanded in restraint of oi,398 F.2d 705 (2d Cir. 1968)) is left to the Carafas v. LaVallee, 391 U.S. 234 (1968)1 before the rigi
discretion of the court. to recognize the propriety of habeas cor .* conies into phi

The basic scope of habeas corpus, is, pus in a case in which petitioner was in K It is clear hprescribed by statute. ' 28 U.S.c. custody when the petition had been origi.. more than mot
§ 2241(c) provides that the "writ bf habe- nally filed but had since been uncondi- . to make a casc
as corpus shall not extend to a prisoner tionally released from custody.
unless * * * (h)e is in custody in violation See also Preiser v. Rodriguez, 411 US 321 Fof the Constitution." 28 U.S.C.' § 2254 at 486 et seq. Hamllond i. L
deals specifically with state custody, pro- Since Car48 fas, cu d ha be o Cr. 1 -. r
viding that habeas ~orpus shall, apply ,Sne aaacsoyhsbe o.Cr 98.rvconly irt ehaf strued more liberally by the courts so as trine and reaffir

n in hff ps sy tclmake a § 2255 motion or habeas cow- ble approach topursunt i a jdgmet ofa~ sate ourt pus petition proper in more situations. - about 28 U.S.C.
l "Is mIlln',c'ust d " now includes a person w h n h hbascIn Preiser v. Rodriguez, supra, the court, Inu1 dynwicldsapesn'iai h hbaaid: "It iesclear v..Rodz. that the ecourt J is: on pa role, Jones v. Cunningham 371 - said:said: "It is clear . .. that the essence of l P.S., 236 10(963); at large on his owvn W cte1habeas corpus is an attack, by a person 'in (19 re While thle tacustdy pontheleglit oftha cutod,'~ recognizance but subject to several coridi. cates thwatacustody upon the legality of that custody, tions, pending execution of his sentence.and that the traditional function of the Hensley v. Municipal Court, 411 U.S. 34;

writ is to secure release from illegal cus- (1973); or released on bail after convic-
tody." 411 U.S. at 484. , tion,pending final disposition of his cawc.

Initially the Supreme Court held that Lefkou'itr NewIsrnne 95 S.Ct. 886 Pwver to gr
habeas corpus was appropriate Qonly 'in (i'975). See also United Staos v. Re 37?2
those situations in which petitioner's F.2d 641 (2d Cir.), cert. denied, 388 U.S.
claim would, if upheld, result in arn im- +912` S1967) (on probation); Walker i:.
mediate release from a present custody., NOrth Carolina, 262 F.Supp. 102 See WVESTI.

.,770 I
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Rule 4 HABEAS CORPUS 28 foIl. § 2254 28 foil. §22

Rule 4. Preliminary Consideration by Judge - may walt,
,,-, i make a mon

The original petition shall be presentedpromptly to a judge of the n hiVIasi .l

district court in accordance with the procedure of the court for the have alrea

assignment of its business. The petition shall be examined promptly in a ledeJ l

by the judge to whom it is assigned. If it plainly appears from the apetitioner is

face of the petition and any exhibits annexed to it that the petitioner meaning 2
is not entitled to relief in the district court, the judge shall make an
order for its summary dismissal and cause the petitioner to be mav he called

notified. Otherwise the 1judge shall order the respondent to file an ' hich may,1t

answer or other pleading within the period of time fixed by the court dent witi

or to take such other action as the judge deems appropriate. In tion. In 4 e

every case a copy of the petition and any order shall be served by dent to mote

certified mail on the respondent and the attorney general of the state Or the ji j V
involved. allegationJln

ADVISORY COMMITTEE NOTES

Rule 4 outlines the options available to is the duty of the court to screen out
the court after the petition is properly frivolous applications and eliminate the NoticLl,4
filed. The petition must be promptly pre- burden that would be placed on the re-
sented to and, examined by the judge to spondent by ordering an unnecessatr an-
whom it is assigned. Iflit plainly appears swer. Allen v. Peiini, 424 F.2d 134. 141 .
from the face of the petition and any (6th Cir. 1970). In addition, "notiteR
exhibits attached thereto that the petition- pleading is not sufficient, for the petitionaAl
er is not entitled to relief in the district is expected to state facts that point to a
court, the judge must enter an order sum- "real possibility of constitutional error."
marily dismissing the petition and cause See Aubut v. State of Maine. 431 F.2d "f
the petitioner to be notified. If summary 688, 689 (Ist Cir. 1970). ,

dismissal is not ordered, the judge must In the event an answer is ordiced on.
order the respondent to file an answer or der rule 4, the court is accorded greater
to otherwise plead to the petition within a flexibility than under § 2243 in deterriin- -

time period to be fixed inj the order. ing within what time period an anser Answers1

28 U.S.C. § 2243 requires that the writ must be made. Under § 2243, the re- WGenerL-1l
shall be awarded, or an order to show spondent must make a return within Time fir
cause issued, "unless itsppears from the three days after being so ordered. Nvith Appeal o
application that the`rappicant or person additional time of up to forty days al- 10 >
detained is not entitled thereto." Such lowed under the Federal Rules of Civil Examinaln
consideration may properly encompass Procedure, Rule 81 (a)(2), for good cause Inissal
any exhibits attached tol the petition, in- In view of the widespread state of tsotk Exhaustion
cluding. but not limited to, transcripts, overload in prosecutors' offices (see, e a. missalV6
sentencing records, and copies of state Allen, 424 F.2d at 141), additional tmne is Hearing"' 'I
court opinions. The judge may order any granted in some jurisdictions as a matter Magistrn js
of these items for his consideration if they of course. Rule 4, which contains no dismissal
are not yet included with the petition. fixed time requirement, gives the court Prepayment
See 28 U.S.C. § 753(f)0which authorizes the discretion to take into account vati- dismic I
payment for transcripts in habeas corpus ous factors such as the respondent's 8 Successiu lp
cases. ' workload and the availability of tran- 9 LY

It has been suggested that an answer scripts before determining a time within Summary di
should be required in every habeas pro- which an answer must be made. (;en
ceeding, taking into account the usual Rule 4 authorizes the judge to "take
petitioner's lack of legal expertise and the such other action as the judge deems Exal
important functions seryed by the return, appropriate." This is designed to affordxhaust
See Developments in the Law-Federal the judge flexibility in a case where either Magistn
Habeas Corpus, 83 Harv.L.Rev. 1038, dismissal or an order to answer mav be -. Mis&la
1178 (1970). However, under § 2243 it inappropriate. For example, the jtudge
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Rule 1 HABEAS CORPUS 28 foil. §2255 - 28 foIl. §2255

Rule 1. Scope of Rules charge the prisoner

These niles govern the procedure in the district court on a motion as mant appear apprunder 28 U.S.C. § 2255: The mat that a m

(1) by a person in custody pursuant to a judgment of that case rather than aL court for a determination that the judgment was imposed in cases rath-er adn
violation of the Constitution or laws of the United States, or that rules 3 ss n dl
the court was without jurisdiction to impose such judgment, or mittee note to Rulethat the sentence was in excess of the maximum authorized bv files, etc.. tilating t(
law, or is otherwise subject to collateral attack; and abilit or disoveey t

(2) by a person in custody pursuant to a judgment of a state or dune rules), advisoi
other federal court and subject to future custody under a judg- Rule IaI (e no exte
ment of the district court for a determination that such future Rpde 12 a re appliCao
custody will be in violation of the Constittution or laws of the ' nal rnlt"). t~nzvcCtp United States, or that the district court was without jurisdiction gress has characterto impose such judgment, or that the sentence was in excess of does not mcan t1il
the maximum authorized by law, or is otherwise subject to sn'1 h a tnotio) ar
collateral attack. by the legal principlI . criminal

ADVISORY COMMITTEE NOTES tion, self incritnina
The basic scope/of this postconviction ciary Committee said (Sen.Rep. 1526, proof.remedy is prescribed by 28 U.S.C. 80th Cong.2d Sess., p. 2): The challenge of

§ 2255. Under these rules the person The two main advantages of such mo- revocation of piohaseeking relief from federal custody files a tion remedy over the present habeas cor-motion to vacate, set aside, or correct pus are as follows:sentence, rather than a petition for habe- First, habeas corpus is a separate civil eW1SIA
as corpus. This is consistent with the action and not a fuirther step in the crimi-terminology used in section 2255 and in- nal case in which petitioner is sentenceddicates the difference between this reme- (Ex parte Tozm Tong, 108 U.S. 556, 559
dy and federal habeas for a state prison- (1883)). It is not a determination of Persons entitled i'er. Also, habeas corpus is'available to guilt or innocence of the charge uponthe person in federal custody if his "rem- which, petitioner was sentenced. Where

1. Persons entitle,edy by motion is inadequate or ineffective a prisoner sustains his right to discharge
to test the legality of his detention." in habeas corpus, it is usually because Set ion 225. ol

some right-sudch as lack of counsel-has m R u e 2o aeWhereas sections 2241 225 4 (dealing ed isentence emptopwers
with federal habeas corpus for those in tion of his guilt or innocence but affectsstate custody) speak of the district court c aserving one of its st

, v ............................................... S.o20, 8the faingesstepoion of h.... oirrreyis earlier criminal epowrcour to

judge "issuing the writ" as the operattve trial Even under the broad pow-er in thec
remedy, section 2255 protides that, if the a
judge finds the 'movant's assertions to be and, justice require"' (28 U.S.C.A., sec.meritorious, he -shall dischar~ge the pris-, 46) ort or judge is by no means in Rule 2. mconer or resentence him or grant a new the same advantageous position in habeas(aNtreo

tria or orrct te sete~e' a mayap- corpus to, do justice as would be so if the'pear appropriate."' This is possible be- mattee were deerine nte criiatstodI pttrsuacause a motion under § 2255 is a further proceeding (see, Mediley, petitioner, 134 ptresentlv in custep intem ans criminal case and U.S. 160, 174 (1~890)). For instance, thle pursuant to sucnot a seaaecvlation, as appears judget'by habeas corpus) cannot grant a
fr2,o eilaiehitr of section 2, of ne h~iia ae ince the form of a mol80th0 Cogesteprovisions of moinrmd si h rmnal pro- b Fom fIwhich eeicroae by the same eeigthsecon2afrshe oppor. b or fIC, ~ ~~~~ ~~Congrs intte2;...a' 2255. In tuiyadepesyie h rad pow- annexed to the!

reportn 5.2 aotly the Senate Judi- esostaietejdmn n to "dis- rutle reqltlire tha
280'
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Rule 3 HABEAS CORPUS 28 foll. § 2255 2 ? hl. §

States, 273 F.2d 775 (1Oth Cir.1960), cert. motions filed in a criminal action, there
dentied, 365 U.S. 853 (1963) holding that io no requlrement'or a filing tee. It Is moke on . rd
the reduced fee was exclusiveto habeas appropriate that the present situation of nl tiyfed. V1
petitions. docketing a § 2255 motion as a new ac- to fic an >Y

Counsel for Martin insists that, if a tion and charging a $15 filing fee be the cotirt or
docket fee must be paid, the amount is remedied by rule when the whole ques-
$5,rather than',$15 and bases his~con- ,tion of § 2255 ,motions is thoroughly ate.
tention on the exception contained in thought through and organi7ed.
28 U.S.C. § 1914 that in habeas corpus" Even though there is no need to have a
the fee is $5 "This reads into § 19i4 forina pauperis affidavit to proceed with Rulc 4 outli
language whichis not there. While an since there is no requirement sirniug the nt

application, under §, 2255,,may afford' of a fee for 'l ing the, motion the affidavit t1; (i-it t

the same relief as that previously o-L remains'attached to the form to be sup- nhle to theii
tanable by habeas ,corpus, it is not a plied potential movants. Most such mov- alte, t! utu ltiotl

ptitio fo a rit of habeas corps A ants~are indigent.4an'd Ithi% is a convoniv'nt i
change in ft§ 1914 st cbome froml Coqi way of gettingthisintb the official record assigning n' li
gr~e srso that 'the judge may appoint counsel, § 2255 has

273 F.2d at 778 order thle government to pay witness fees, detet-niinc th r
Although for most situations § 2255 is ,allow docketing, of an appeal, and grant cases where the

Althoughany. other, rihts to 'which an indigent is ed against
intended to provide to the federal prison- enileun h coIr of a § 2255 motion, tr aadintionally
er a remedy equivalent to 'habeas corpus we prpit o'h atclrsta h moe

as used by state pr~isonerS there is 'a iin," without the need for an indigency for this was fin~t
major distinction between the two. Call- Wfrti a'iz

ing '§225 reues fo reiefa mtio petitiomianda§2dj9dicatioh at such laterd

ing evidenceg"to the corttxary, there'is no eli ,s ,' motion. Nota<
reason to suppose that ong did ot i' iFrherscusdinon of this rule, see rtin s i

mtean whan t sai peiinmakinglte toar§25 ~ nteIo Rle ofCi% such9 ' '
action a n~tion. There ote as in' the sul§ 25 nasrualesin.' f pasprecsson

Xl~~~RS~RH v ih th'e ' fa~ u"N'lNl ,cts
WESTLA ELECTRONIC E C , roundinblg t

See WESTLA guifde efollowing theExpllwaton page sIf this volume, no t i
t , p re" il no, mol l t h lll l l This case, aNot

Rule 4. Preiminarly Consilderatlpn by Judgecorsdelr

(a)l' b'prse ntedprmpytoue r Juug is~trt~ct judge. See Dev.
court who v prcsediae atmthe Federal HabSus

judge whto"suppose Coijsentencs wias not the trialnijudge, then it shall go 'l103S, s206t lS

to the judge 'as inehard' of tbtpr f*h r~eig ein b Tle trialdc

I II I 1
coansie the i mo~s ip it sh l1 presente ' mio" anther jude tof thle 3 o tichv N

district in accoti an. with1her trochi ure the court for the assign- rrsuges o

mento itsbses H Hj lg 'gl 'l l- tages of secti

(b) Initial consideration by judge, Te' tIon, toehrwihal vtthcr o1if.yt%

jutdgment ~1nIrO'itkRbytejudgelin to the tial jtdge

whom it is assigndlt~lKl~f it' plajnliy appieaDrs!|for t~he face of the motion ?29 l, 1eari

0I~~~~~~,

and anyWannExedS exhibits and th1&!exprIanaon proceedingsfin this me. caseon 't tth r l

Ithle movan isntetteCons relief in the d'srcJ cuth judg shallt' p ean liof juoT
286~~~~~~~~~~~~~~~~~
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ti ,§ 2255 28hi foll. § 2255 RULES GOVERNING § 2255 PROCEEDINGS Rule 4

ctK.i. ther make an order for its summary dismissal and cause the movant to be
fee. It is

Situaton of notified. Otherwise, the judge shall order the United States Attorney
S a41" u2 s ac- to file an answer or other pleading within the period of time fixed by

[ii fe L b ' the court or to take such other action as the judge deems appropri-Vith-,.quebs
thoroughly ate.

d te have a ADVISORY COMMITTEE NOTES
octb"d with Rule 4 outlines the procedure for as- Parker of the Fourth Circuit, chairman
equirenLent ; signing the motion to a specific judge of of the Judicial Conference committee
he ?#idavit the district court and the options avail- which drafted section 2255. But the
tot I: sulp- . . able to the judge and the government legislative history does not indicate that
s mniov- after the motion is properly filed. Congress wanted the trial judge to pre-

convenient side. Indeed the advantages of sectionconiflal eord The long-standing majority practice inial record assigning motions made pursuant to 2255 can all be achieved if the case is
§ 2255 has been for the trial judge to heard in the sentencing district, regard-aitrs fees, determine the merits of the motion. In less of which judge hears it. Accordinggrunteases where the § 2255 motion is direct- to the Senate committee report the pur-

indiget i:> d against the sentence, the merits have pose of the bill was to make the pro-
SSfmoiion, traditionally been decided by the judge ceedingapartofthecriminalactionso

UL situa- who imposed sentence. The reasoning the court could resentence the appli-St.q, /,:nc for this was first noted in Carvell v. Unit- cant, or grant him a new trial. (A
sucif latel ed States, 173 F.2d 348, 348-349 (4th judge presiding over a habeas corpus
should re- Cir. 1949): action does not have these powers.) In
prier 'ss lo that addition, Congress did not want thethS :\ mao- Complaint is made that the judge cases heard in the district of confine-4. i who tried the case passed upon the ment because that tended to concen-

t motion. Not only was there no impro- trate the burden on a few districts, and
R rule, , pricty in this, but it Is highly desirable made it difficult for witnesses and rec-

. 3 of in such cases that the motions be made t di for tsa e
passed on by the judge who is familiar
with the facts and circumstances sur-, 83 Harv.L.Rev. at 1207-1208
rounding the trial, and is consequently The Court of Appeals for the First Cir-
not likely to be misled by false allega- cuit has held that a judge other than the
ltions as to what occurred. trial judge should rule on the 2255 mo-

T [his case, and its reasoning, has been tion. See Halliday v. United States, 380
almost unanimously endorsed by other F.2d 270 (Ist Cir.1967).
courts dealing with the issue. There is a procedure by which the mov-

Conrientators have been critical of ant can have a judge other than the trialdgi . ihaving the motion decided by the trial judge decide his motion in courts adher-,ril-t | ljudge. See Developments in the Law- in to the majority rule. He can file an
-, if tlk FrJvial Ilubcsb Corpus. t3 Miarv.L.Ktev. afdait alleging bias in order to disquali-

shka'l go 1038, 1206-1208 (1970). fy the trial judge. And there are circum-
ost 119 T]he trial judge may have become so stances in which the trial judge will, on
Iae to involved with the decision that it will his own, disqualify himself. See, e.g.,of tli~' be difficult for him to review it objec- Webster v. United States, 330 F.Supp.tively. Nothing in the legislative histo- 1080 (1972). Howe er. there has been
aeigh- ry suggests that "court" refers to a spe- some questioning of the effectiveness of

cific judge, and the procedural advan- this procedure. See Developments in the
tages of section 2255 are available Law-Federal Habeas Corpus, 83 Harv.

with all whether or not the trial judge presides L.Rev. 1038, 1200-1207 (1970).
t he at the heaiing. Subdivision (a) adopts the majorityThe theory that Congress intended rule and provides that the trial judge, ore to the trial judge to preside at a section sentencing judge if different and appro-

m~tion 2255 hearing apparently originated in priate for the particular motion, will de-
Ise that Cavell v. Mtiled States, 173 F.2d 348 ide the motion made pursuant to these

nhall (4th Cir.1949) (per curiam), where the rules, recognizing that, under some cir-
gc all panel of judges included Chief Judge cumstances, he may want to disqualify
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September 1997

Electronic Filing: A Status Report for the Rules Committees

I. Introduction

Recent amendments to the federal rules authorize courts to accept papers in electronic
form.' The rules now provide that "[a] court may by local rule permit papers to be filed, signed,
or verified by electronic means that are consistent with technical standards, if any, that the
Judicial Conference of the United States establishes. A paper filed by electronic means in
compliance with a local rule constitutes a written paper for the purpose of applying these rules."2

Several courts now are working to identify and acquire appropriate technology to accept
and maintain court records in digitized form. At the national level, work is proceeding on a
"core" electronic filing system that interested courts could adapt to fit local needs. And the Li
Judicial Conference's Committee on Automation and Technology has made Electronic Case
Files ("ECF") one of its priority initiatives.

Moving towards an electronic case file ("ECF") system will require the federal judiciary
to resolve numerous legal and policy questions-including several that may implicate the federal
rules. A recent report by the Administrative Office, Electronic Case Files in the Federal Courts:
A Preliminary Examination of Goals, Issues, and the Road Ahead, outlines a vision for how the
courts might implement ECF systems. The report identifies some of these questions that should
be resolved and suggests possible approaches for resolving them.

As outlined in the report, a fully developed ECF system would capture documents
electronically at the earliest possible point, ideally from the person who creates the document.
The system would not only contain everything presently included in a paper case file, but could
also accommodate the court's internal case-related documents. Working on the assumption that r
the transition towards ECF should promote savings for the courts, an electronic case file system -
is expected eventually to provide at least the following:

* electronic submission of documents to, from, and within the court

* electronic service and noticing K

* appropriate management of electronic documents, including storage and security

1 Fed. R. Civ. P. 5(e); Fed. R. Bank. P. 5005; Fed. R. App. P. 25(a)(2)(D) (all effective Dec. 1, 1996).

Fed. R. Crim. P. 49(d) provides that papers in criminal actions be filed in the manner provided in civil actions. I

2 Fed. R. Civ. P. 5(e). The language of the companion bankruptcy and appellate rules is essentially the
same.
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docket entries automatically through information provided in electronic form by the
filing party

t i* case management reports based upon the electronic documents and docket entries

0 * quick retrieval of documents and case files, including public and remote access.

Nationally developed ECF systems delivered through the initiative will be made
available to all courts, will incorporate new capabilities (such as creation of docket entries by the
filing attorneys), and will replace the current case management systems used in the courts. The
decision to use the systems, however, will be left to individual courts, and the assessment and
utilization of the new capabilities will be left to those courts. The! Administrative Office, with

1 f assistance from the courts, is about to begin the process of defining the functional requirements
that ECF systems will be expected to satisfy. That process should be completed by mid, 1998,
after which the alternatives for meeting those requirements will be considered.

Two federal courts are already operating "prototype" ECF systems developed by staff in
the Administrative Office. The Northern District of Ohio, which was the first prototype court,
began receiving electronic filings in maritime asbestos cases through the Internet in January
1996. This system, developed by the Administrative Office, has managed over 9,000 such cases

E and handled over 125,000 docket entries (involving some 20,000 documents). Nearly 50
LI attorneys from around the country have not only submitted those documents in electronic form,

but also simultaneously and automatically created the court's official docket entries. The
bankruptcy court in the Southern District of New York has more recently begun testing in
Chapter 11 cases a prototype ECF system based on the same model. At this time, filings in
approximately 70 cases are being handled electronically in that court.

Beginning in the fall of 1997, the list of courts testing the AO-developed prototype
systems will be expanded to include the district courts of the Western District of Missouri, the
Eastern District of New York, and the District of Oregon, and the bankruptcy courts of the
Southern District of California, the Northern District of Georgia, the District of Arizona, and the
Eastern District of Virginia (Alexandria Division). Each of the prototype courts is being asked to
test ECF functionality in handling certain types of civil actions (e.g., non-prisoner civil rights and
Title VII actions, intellectual property disputes, cases involving federal, state and local
governments or large national firms) and the various kinds of bankruptcy cases (Chapter 7,
Chapter 11, Chapter 13). A similar Internet-based system has recently been established in the
District of New Mexico, and several courts have begun constructing their own electronic case
files by having court staff scan paper documents into their systems.

The 1996 rules amendments enable individual courts to authorize electronic filing by
local rule, subject to any technical standards that may be adopted by the Judicial Conference.
The Committee on Automation and Technology ("CAT Committee") recently approved a set of

2
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"Interim Technical Guidelines for Filing by Electronic Means." The committee has chosen not
to seek Judicial Conference approval of the standards at this time, but it will urge courts choosing
to implement electronic filing to use them as guidance for their efforts. The proposed guidelines C

do not establish mandatory standards, but rather provide recommended approaches for K
experimental use subject to further evaluation by the CAT Committee and the Conference. They
focus primarily on ensuring the "'integrity lof the record," providing an electronic filing capability
that is at least as reliable as existing paper-based systems, and promoting nationwide uniformity
in electronic filing procedures The guidelines are based on proposed technical standards and
guidelines that were circulated for comment among the judiciary and the interested public in late
December 1 996.[,

I. Potential Rues Issues' Relating to ECF

Potential rules issues have already surfaced in the ongoing court experiments with
electronic case filing. The following is a preliminary list of such issues:

* authorizing electronic filing (or certain requirements for electronic filing) by a court's
standing order or case-by-case order, rather than by local rule 7

* allowing electronic means of service, as onlyl mail and various methods of personal
service are now authorized nationally

* adequacy of electronic filing and service of the initial case pleadings, raising filing fee
and jurisdictional issues

* responsibility for, and proof of, service of pleadings

* providing notice of court orders and opinions electronically to the parties K

* timeliness of filings and the possibility of computing action dates differently when
filing and service are accomplished electronically by some or all parties

* verification of signatures and Rule 11 requirements J

* verification of signatures on documents not signed by the attorney (e.g., bankruptcy
schedule of assets)

* document format questions, including:
-problems with documents received in an incompatible format, including potential

problems affecting timeliness and service of papers
-incompatible software among electronic filers.

3 U
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A, III. Conclusion

An ongoing part of the "ECF" initiative will be the identification and collection of
additional rules-related issues, particularly as encountered in the various prototyping efforts. The
Office of Judges Programs staff assigned to the project will continue to monitor developments in
prototype courts and forward relevant information to the Rules Committee Support Office for
circulation to the rules committees' technology subcommittees.
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