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AGENDA
CRIMINAL RULES COMMITTEE
MEETING
October 11-12, 1993
. San Diego, California
PRELIMINARY MATTERS
A. Introductions and Comments by Chair

B. Approval of Minutes of April 1993, Meeting
REPORT OF SUBCOMMITTEE ON COMMITTEE PROCEDURES

CRIMINAL RULES UNDER CONSIDERATION

A. Rules Approved by the Supreme Court and Forwarded
to Congress.

1. Rule 12.1, Discovery of Sfatements.

2. Rule 16(a), Discovery of Experts.

3. Rule 26.2, Production of Statements.

4, Rule 26.3, Mistrial.

5. Rule 32(f), Production of Statements.

6. Rule 32.1, Production of Statements.

7. Rule 40, Commitment to Another District

8. Rule 41, Search and Seizure.

9. Rule 46, Production of Statements. ,

10. Rule 8, Rules Governing Section 2255
Hearings.

11. Technical Amendments.
B. Rules Approved by Standing Committee at June 1993
Meeting and Forwarded to Judicial Conference

1. Rule 16(a)(1)(A), Disclosure of Statements by
Organizational Defendants.




Agenda

Criminal Rules Committee

October 1993

Rule 29(b), Delayed Ruling on Judgment of
Acquittal. : SRR

Rule 32, Sentence and Judgment.

Rule 40(d), Conditional Release of
Probationer.. - . ;

Rules Approved by Standing Committee at June 1993
Meeting: To Be Circulated for Public Comment

(Memo)

1. Rule 5(a), Initial Appearance Before the
Magistrate. 1 -

2. Rule 10, Arraignment.

3. Rule 43, Presence of Defendant.

4.

Rule 53, Regulation of Conduct in the Court
Room. :

Rules Under Consideration by Advisory Committee

1.

2.

Rule 6, Secrecy Provisions of Rule re
Reporting, Requirements (Memo).

Rule 16, Production of Witness Names (Memo) .

Rule 16, Disclosure to Defense of Information
Relevant to Sentencing (Memo).

Rule 40, Treating FAX Copies of Docunments
as Certified (Memo)

Rule 41, Proposed Deletion of Requirement
that Warrant be Issued by Authority Within
the District (Memo).

Rules Governing Section 2254 Cases;
Proposed Legislation Affecting Rules (Memo).

other Prébosals.
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Agenda 3
Criminal Rules Committee
October 1993

E. Rules ‘and Projects Pending Before Standing
Committee and Judicial Conference

1. Rule 57, Materials Re Local Rules (Memo).

2. Rule 59, Proposed Amendments Concerning
Technical Amendments to Rules by Judicial
Conference (Memo)

3. Report on Proposal to Implement Guidelines
for Filing by Facsimile.

IV. MISCELLANEOUS

V. DESIGNATION OF TIME AND PLACE OF NEXT MEETING
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ADVISORY COMMITTEE ON CRIMINAL RULES
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Honorable D. Lowell Jensen
United States District Judge
P.0O. Box 36060

450 Golden Gate Avenue

San Francisco, California 94102

Members:

Honorable W. Eugene Davis
United States Circuit Judge

556 Jefferson Street, Suite 300
Lafayette, Louisiana 70501

Honorable Sam A. Crow
United States District Judge
430 U.S. Courthouse

444 SE Quincy Street

Topeka, Kansas 66683-3501

Honorable George M. Marovich
United States District Judge
United States District Court
219 South Dearborn Street
Chicago, Illinois 60604

Honorable Joseph H. Rodriguez

United States District Judge

418 United States Courthouse
and Post Office

401 Market Street

Camden, New Jersey 08101

Honorable B. Waugh Crigler
United States Magistrate Judge
United States District Court

255 West Main Street, Room 328
Charlottesville, Virginia 22901

Professor Stephen A. Saltzburg
George Washington University
National Law Center

720 20th Street, NW, Room 308
Washington, DC 20052

Area Code 415
556-9222
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Area Code 318
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FAX-318-264-6685

Area Code 913
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AGENDA I - B
San Diego, California
October 11-12, 1993

MINUTES
of
THE ADVISORY COMMITTEE
on
FEDERAL RULES OF CRIMINAL PROCEDURE

April 22 & 23, 1993
Washington, D.C.

The Advisory Committee on the Federal Rﬁles of Criminal
Procedure met in Washington, D.cC. on April 22 and 23, 1993.
These minutes reflect the actions taken at that meeting.

CALL TO ORDER

Judge Hodges, Chair of the Committee, called the
meeting to order at 9:00 a.m. on Thursday, April 22, 1993 at

. the Federal Judiciary Building in Washington, D.C. The

following persons were present for all or a part of the
Committee’s meeting.

Hon. Wm. Terrell Hodges, Chair

Hon. Sam A. Crow

Hon. W. Eugene Davis

Hon. John F. Keenan

Hon. George M. Marovich

Hon. Joseph H. Rodriguez

Hon. Harvey E. Schlesinger

Hon. D. Lowell Jensen

Prof. Stephen A. Saltzburg

Mr. John Doar, Esq.

Mr. Tom Karas, Esq.

Ms. Rikki J. Klieman, Esq.

Mr. Edward Marek, Esq.

Mr. Roger Pauley, Jr., designate of Mr. John Keeney,
Acting Assistant Attorney General

Professor David A. Schlueter
%, Reporter

Also present at the meeting were Judge Robert Keeton
and Mr. Bill Wilson, chairman and member respectively of the
Standing Committee on Rules of Practice and Procedure; Mr.
Peter McCabe, Mr. David Adair, and Mr. John Rabiej of the
Administrative Office of the United States Courts.
Magistrate Judge Crigler was not able to attend.

I. INTRODUCTION AND COMMENTS
Judge Hodges welcomed the attendees and noted that

Judges Keenan and Schlesinger were attending their last
meeting and thanked them for their many years of faithful
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Advisory Committee on Criminal Rules

service to the Committee. He' also introduced the new
members of the Committee: ‘Judges Dav1s, Marovxch and
Rodriguez, and Ms. Klieman.

II. HEARING ON PROPOBED AMENDMENTS

The Chair also noted that a number of Criminal Rules
had been publlshed for publlc comment, -and that orlglnally, a
hearlng on those proposed amendments had been  set for March
29th in San Franclsco«and May 6 1993 in’ Washlngton. Due to
lack of witnesses, the san. Franc1sco ‘hearing had been
cancelled. 1In order to consolldate travel, the May 6th
hearing had been moved forward to- c01nc1de with the
Committee’s meeting. The Commlttee”heard testlmony from two
witnesses: Mr. Thomas1 ie a"Federal Public
Defender from Seattleu‘. ingtc H Frederick N.
Smalkin,1 from the United ‘'States Distri Court in
Baltimore, Maryland.' _"Hllller i dress d the' proposed
amendments to Rules 16 .2nd 32 and Judge Smalkin addressed
the proposed amendmentswto Rule 32.“

“H ‘ﬁ“

III. BPECIAL ORDER' OF BUSINESS :

As a special order of bu51ness the Chalr recognlzed
four persons who had 1nd1cated an 1nterest in testlfylng
about proposed amendments to Rule“s Hon;“Donald E.
O’Brien, Hon. william G. Young, Hon\ John A. Jarvey, and
Professor Charles W. Ehrhardt. Each presented testimony to
the Committee on the need for an: amendment to‘Rule 16 -which
would either require the government to' 1dent1fy wrltten
materials which dlrectly name the defendant or in the
alternative, requlre th government tb‘m e avallable to the
defendant any ex1st1ng 1ndex or cros‘ re: encxng system or
program which would asslst the deféi dentifying’
materials relatlng to. tPE‘defendant’ fTheiwitnesses offered
the two options in language drafted by, Professor Ehrhardt.
They pointed out ‘that tnere is'a bompellxng financial need
to save defense counsel-time in sorting through massive
amounts of material 1n‘prepar1ng‘for‘tr1a1 In response to
questions ‘from the ‘Committee they ' &@ 5?ed that the.
government mlght have a;rpnteres pY ‘ectlng 1ts‘work
product but'that some system shouﬁ“ ;
criminal’ discovery, W, &e’tlme an
more scarce.’ : ? o

Judge Hodges thanked the w1tnesses or thelr 1n51ghts

and indicated that 1n the due conﬁse ofmwrscu551ng possible
bt o LS \“mwwﬂu IR i

1. Due to scheduling conflicts, Judge Smalkin was not able
to appear before the Commlttee until’ the afternoon session
on April 22. L
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amendments to Rule 16, the proposal would again be
considered. :

IV. APPROVAL OF MINUTES

Judge Crow moved that the miﬁutes of the Committee’s
October 1992 meeting in Seattle be approved. Mr. Karas'
seconded the motion which carried unanimously.

V. CRIMINAL RULES UNDER CONSIDERATION

A. Rules Approved by the S8upreme Court
and Forwarded to Congress

The Reporter informed the Committee that the Supreme
Court was in the process of approving a number of proposed
amendments to the Criminal Rules and forwarding them to
Congress for action under the Rules Enabling Act. The Rules

amended by the Court are as follows:

1. Rule 12.1, Production of Statements.
2. Rule 16(a), Discovery of Experts.
3. Rule 26.2, Production of Statements.
4. Rule 26.3, Mistrial. I -
5. Rule 32(f), Production of Statements.

6. Rule 32.1, Production of Statements.

7. Rule 40, Commitment to Another District.

8. Rule 41, Search and Seizure..

9. Rule 46, Production of Statements. L
10. Rule 8, Rules Governing § 2255 Proceedings.
11. Technical Amendments to other Rules.

B. Rules Approved by the Standing Committee
and Circulated for Public Comment
'+, on an Expedited Basis

The Reporter informed the Committee that at its
December 1992 meeting the Standing Committee approved for
public comment proposed amendments to Rules 32 and 40(q4),
two amendments approved by the Committee at its Seattle
meeting in October 1992. 1In addition, the Standing
Committee authorized publication and comment on two Rules it
had earlier approved: Rules 16(a) (1) (discovery of experts)
and Rule 29(b) (delayed rulings on motions for judgment of
acquittal). All four rules were approved for expedited
consideration; the comment peripod ended on April 15, 1993.
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1. Rule 16(;)(1(&)), Disclosure of Statements by
‘ organizational Defendants

Judge Hodges prov1ded ‘a brlef background on the

: ‘po‘Rule 16 whlch would require the
yse to’ 2nse’ certaln statements by
atlonal defendants.

1nd1v1dua,swassoc1ated

Mr. Karas ﬁovedf hat ‘the. proposed amendment be sent
forward to the Standing: COmm;ttee’with,;he ‘recommendation
that it be approved.'’ r M

R Coh
Coy it "

Marekwseconded ‘the motion.

Judge 'Hodges rnoted that several 'written comments had
been received on themproposed‘changewand ‘that he thought
\g‘ln the rule and the
partles ‘may’ disagree as
n ‘a position to bind the
comments by Judge

organlzat;onaV‘de
Marovich conce: g“ g@ Keeton recommended
that the rule be changed*s‘,‘ 1y requlre the government
to disclose the st ements. of persons "the government
contends" were ‘in'; tion to' i'the org ‘
defendant. Judge" ‘ >
language for the no‘,
would not- be regulréd‘
particular indivi
defendant.‘ ‘w“

ng 1anguage be added
lithe motion which
carried by a vo f absteﬁtlonﬂl The main
motion to forwardu?‘”a : im t ndingnCommlttee
carried by ? vote of 10 t ‘ ‘one abstentlon.

o |

to the rule. Judqe Ro
vote of

Judge Keenan moveddk

S ' o “‘ ; l ‘:‘ \ Lo
2. Rule 294 iDelays uling on

revhewed h
jﬁ‘ and
il M‘

ngge:

The Reporter brleff
proposed amendnent to Rul
commentator, Mr. WElﬁH

the note reflect that on

~hyed rullng of a

ourt is not free to

e Eﬁb motionh was made at
L gl d rl

ssion during which
é&%lon was clear from

consider any ev1dence
trial. Following addﬁw
several members 1nd1c&
the wording of the rul“
rule be forwarded t0<ﬂhe :
seconded the motion, whlch‘cerr

two abstentions.
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3. Rule 32, Sentence and Judgment

The discussion of the amendments to Rule 32 began with
Judge Hodges giving a brief overview of the amendments and
listed ten issues the Committee should address in deciding
what, if any, further changes should be made to Rule 32.
Mr. Pauley, Mr. Marek, and the Reporter suggested several

‘additional topics. Mr. Karas moved that the Committee

discuss the amendments. Following a second by Judge
Marovich, the Committee voted unanimously to discuss the
proposed amendments. ‘ , .

Turning first to the issue of timing of sentencing,
Judge Hodges noted that almost all of the approximately 30
individuals submitting written comments on,the proposed ‘
amendments questioned the wisdom of imposing a 70-day
deadline for sentencing. He indicated that one possible .
solution would be to retain the current language in Rule 32,
"without unnecessary delay," but to also retain from the
proposed, amended rule as published for comment specific
incremental deadlines for submission of the presentence
report, etc. Mr. Pauley indicated that he had informally
polled United States Attorneys’ offices and that some had
suggested including a;specific deadline of 84, 90, or 91
days.‘,Judge\DaVis*egp&egﬁgdwgenéral agreement with Judge.
Hodges’ concerns about,a specific deadline .and Judge. Crow
questioned whether there was any need for a.national rule
governing the timing of sentencing proceedings. Mr. Karas
ultimately mOVdetpatwRu;b 32(a)2 be revised to require
sentencing to take ‘place without. "unnecessary deiay“\bu&
that the part@diﬁahts%ﬁogﬂdibé?#equired to comply with the
internal\time4liﬁitsnﬁﬁr%p;épaﬁationﬂofhtqafrepoyt,mf@@fng
of objectidn§,\gﬁcm;wgﬁdg¢gD§Vi§‘seébndedfﬁpe moF;9n which
carried by a unanimous'vote.' R . ‘

Turning to Rule 32(b)(4), Judge Hodges noted that

several ,commentators had questioned the proposed language.
which indicated that the probation officer would "determine"
the appropriate sentencing classification for the defendant.
After brief discussion the Committee agreed that the Rule
shpuldg;gqpiﬂgwphe,prkba;ionwoﬁficer to provide information
concernin§+th@‘cla$$i#i¢%mionhwhi¢h he orishe "believes" to
be applicablemtoaihe;fefemdant." T o
Regarding Rule 32(b) (4) (E), Judge Hodges|noted that

several commentators had. questioned whether any reference
shbuldgbe‘padgiinqthewpregen;enCe‘repqrtﬁtqgﬁhe‘aVailability
of‘nonprispn,prggrams,.‘Tng Cgmmi;tee‘genéra&iy‘agrgei‘that

R R T A N A L :
2. ,Ihpwrgte;gnbgswafe;tq Rule 32 as 1tqwa§qpub11§hedwfor
public comment. | ' ', ; ‘ T

W
| 1t [
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the language should be changed and subsequently Judge Jensen
recommended that the rule be amended to read: "in
approprlate cases, . 1nformatlon about the nature and extent
of nonprlsonwprograms and. resources ‘available for the
defendant i The proposed language was approved by am
unanlmous v‘t‘
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read: ""the probation officer may meet with the defendant,
the defendant’s counsel, and the attorney for the
Government, to discuss those objections."

With regard to Rule 32(b)(2), which entitles defense
counsel to be present at any interview between the probation
officer and the defendant, Judge Hodges informed the
Committee that a number of commentators expressed concern
about the ability of counsel to unreasonably delay
preparation of the presentence report. After a brief
discussion of the options available, the Committee voted
unanimously to change the, languag .to,.read: "On request, the
defendant’s counsel is entitled“to”notice and a reasonable
opportunity to attend any interview. of the defendant by a
probation officer in the course of a presentence ‘
investigation." Mr. Pauley expressed concern, however,
about the definition of the word."interview" and suggested
that‘tﬁe:Committeé;Note@indicate that' the Committee did not
intend&for‘themrule‘yo;apply,toﬁeyery,conversatidnwbetween
the probation officer and the.defendant. Mr. Marek ‘
suggestedythat_thewissue‘§h¢uid¢beNleft‘to‘thewcourts;fo
resolution. Professor Saltzburg moved that the Note should
read to the effect‘thatqthe,wordmintexview‘exﬁeﬁdtho‘any
commuhi¢ationw;nitiated@by;thegprpbaﬁionmoffiber;wheremhe or
she' is seeking!information to.be used in.the presentence.
investigation., He'/added that the burden shouldi be on the
defense counsel tp;fgspénﬁ prpmptly‘tp'ndtice q§‘an.ihtént
to intérview 'the defendant. Mr. Karas seconded 'the motion
which carried'by a, 9 to:4 vote. o v

. Following additional discussion about, the respective
roles'of theﬁbrobgtion‘dfficer,MtheHdefehse‘counsel, and the
court:in insqfingmthat.QOunsel‘is‘givenpan:pppqr;unity'to be
present, without unduly delaying the process, Professor
Salt ”“”'#ﬂo%éd:tﬁﬁt«thggwords "upon request" be deleted
from'ithe :rule, Mri Marek seconded the motion which failed

by a Yotejof 3.to’s.
Ch o

ot
|1

L f‘,“"‘h“\“‘ ‘; o !n‘; ;w“‘ " ! | e 1 ) B
‘wgurn%ngWEp;Rule 32(b) (6) (D), Judge;Hodges noted that
the word "presentencing" should read "sentencing."

Judge Hodges indicated that with regard to Rule

32(c) (1), at least one commentator questioned the choice of
language dealing with controverted matters which would not
be "taken into account or will not affect sentencing." He
noted that that the phrase "will‘not,affect" was not in the
original Rule 32 and the commentator expressed concern that
the new language would invite litigation. -Judge Hodges
explained that due to overlapping ranges, in the in the
sentencing guidelines, there might be situations in which a
controverted matter would not ‘alter the sentence even if the

sentencing range is changed. Mr. Wilson commented that as
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1

publlshed, a judge s statement that the controverted matter
will not be considered in any way, will avoid the o
. Mr. Adair agreed that there might be factual
dlsputes bout ‘a- matter whlch would affect the .
atlon but not the sentence xmposedW‘%i~;‘m«

the cﬂang ini

uuﬂ‘\e\“}h o

e ht»M} one, i

Qed that a. number of the. concerns
jightiibe: covered in the. Committee

whe”Rules of Ev1dencé .do not.

raised :
Note, i.

apply, ‘a iat the t C ‘dis on to -
determi ”““»M“Vﬁfﬁﬁwfw“]~‘we ‘H‘_p e‘receiged. UCT

ﬂthe popnt Mr.wDoar
moved, *be d?letedgfrom
subdivi eeconqed thenmotlon
which car RIARE SNTE
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With regard to Rule 32(b)(6) (B), Judge Hodges noted a
suggestion raised in several written comments to the effect
that the probation officer, or counsel, should provide
copies of the original objections to the court. Mr. Marek:
moved, and Professor Saltzburg seconded, a motion to amend
the Committee Note to indicate that nothing in the rule
prohibits the court from requiring the parties to file their
original objections or have them included as a part of the
addendum. in the presentence report. The motion carried by a

unanimous vote.

Mr. Marek recommended that the Committee reconsider the
provisions in' Rule 32(b)(5) regarding-exclusion of certain
information. 1In particular, he expressed concern that such
information, although not included in the report, might
nonetheless be relied upon by the court in assessing a
sentence. Following some preliminary discussion of the
issue, Mr. Marek'moved that the language in' Rule 32(c)(3) ()
be amended to require that any information excluded under
(b) (5) be summarized in writing if the information will be
relied upon in sentencing. Mr. Karas seconded; the motion.
Judge Keeton expressed opposition tc the change to the.
extent that it would require the court to:prepare a written
summary and not have the option of doing so orally from the
bench. He suggested that perhaps the language in
subdivision -(c) (3) (A)i.concerning a summary:of excluded
information should be moved into Rule 32(6) (A). Mr. Marek
agreed, and changed his 'motion. o e e

 Judge'Hodge§ suggested some language to accomplish the
intent ofwtﬁefmqﬁiﬁnwﬁﬁich;Qenerated\additionalwdiscussion.
Ms. Klieman expressed concern for even.a summary of .
confidential information in the presentence report would be
problematic. The Reporter then offered ‘alternative
language. e S g

Professor Saltzburg expressed concern that the proposed
changes would be considered a major .revision to the Rule as
it was published for ‘comment and questioned whether the
proposed language might encourage probation officers to err
on the side of including more confidential information.
Judge Keenan stated /the current rule seems to work and that
no changes were required. Judge Schlesinger indicated that
even assuming coqfidéntﬁalwinfbrmatianwpre disclosed, it
would normally not ndke a major difference in.the sentence.

Bt I R

Additional discussion focused ‘on the practical problems
of transmission of /the summary and .appellate review of the
information. Judg#UJgnQen suggested th tithe real issue was
whether the defense' counsel would have noughtime to review
the summary. Mr. Marek agreed and believed that the best

Wfor. counsel to'

3

» it it e : . . VIR S T
solution would rest'iin making provision
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respond to whatever confldentlal 1nformat1on was relied upon
in sentencing. Mr. Marek restated his motion, with the
consent of Mr.‘Karas, to~amend - (c) (3) (A) to require a ‘
written summary.and to- requlrew he court to, prov'de counsel
‘ to comment, on . the ummary

w1th a”’easonable%opportunlty

Under Consiw

1.,Bule
. UEA

The Chalr brlefe
proposed amendments‘to
Seattle meeting in ;Oc
subcomnittee composed
Schlesinger, Maglstr
Pauley to study the
his subcommittee mad
as. p0551b1e concerpyn .
charged with the offens
Prosecution: (UFAP)
Under Rule;5, jisuchipe
magistrate; even 1f”pr%
contemplated. ‘

: he ‘had" ap?01nted a

*mqudgelJenSen ‘Cﬁalr), Judge

L

vdg,‘ rlgler kMr\“w
osals. Juﬂgemqensen 1nd1cated that

empted)to obtélnras‘much information
thWwaﬁa%Q ,pens when a person
unlawful’ ;

Inl ht” ,
”Stedwbyw ederal ‘uthorltles.
‘Harewto, “resented to a.
‘ﬁ,tmon forwtheMoffense s ‘not
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Mr. Pauley moved that Rule 5 be amended to provide that
persons arrested for violating 18 U.S.C. § 1073 (UFAP) may
be turned over to appropriate state or local authorities
provided that the Government promptly moves, in the district

in which the warrant was issued, to dismiss the complaint.
Professor Saltzburg seconded the motion.

Judge Jensen indicated that he favored the motion but
Mr. Karas spoke against the proposal noting that a person
charged with UFAP might be placed in custody indefinitely
without the benefit of appearing before a magistrate. Mr.
Pauley expressed the view that the“federal system should not
provide a backstop for state criminal justice problems or
procedures. 'And Mr. Marek responded that the federal system
is involved if a UFAP charge has been filed. The Committee
ultimately voted 11 to 2 to make the proposed changes and
forward them to the Standing Committee with a recommendation
to publish the amended rule for comment by the bench and
bar. b : o o 5 R

2. Rules 10 and 43: In Absentia Appearances

Judge Hodges provided .a brief background to the
proposal to permit use of video technology to arraign
defendants, not present in court. He noted that at the
Committee’s Seattle meeting he had appointed a subcommittee
composed of Judge Keenan (Chair), Judge Crow, Mr. Doar, Mr.
Marek, and Professor Saltzburg to.study the issue and report
back to the Committee. Judge Keenan indicated. that the.
subcommittee had studied the issue and believed that the
Rules should be amended. - He then moved that Rules ;10 and 43
be changed to permit, use .0of teleconferencing technology
where the defendant waives the right to be physically
present in court. ' Mr. Doar seconded the motion.

S e Lo ) SENTE
Mr. McCabe of the Administrative Office, informed the
Committee thaﬁ;ﬁt‘itgmspﬁingﬂIQQBMertihg,@thewJudicial
Conference had approved a:pilot iteleconferencing program in
the Eastern District of North Carolina for competency
hearings whereytpé}deﬁendamtmis‘qQ;Mpr@sent\ihwcqurt. Judge
Davis questioned whether a defendant would really be waiving
the right to be present and Judge: éenaqmindiéated that the
waiver,provisﬁoﬁyw@§¢aumbﬁowWpompﬂpmiSewwithiﬂqthe

Ly

subcommittee’sf¢bd$iﬂéfa¢ionwaw\ﬂbtiSSQe,

Mr. Karas opposed the rule changes, stating that he
viewed the amendments as one more ;step down the slippery
slope. He nptbdpthat‘:he:waiyersywill‘¢cme from those
defendants with;appbinted coppse;wand‘that Arizona had
scrapped a similar program of vidéo arraignments. Mr. Marek
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also opposed the amendments. He was concerned that there

would be inevitable questions whether the defendant actually
- waived* appearance in court, adding that defendants often do

not fully grasp the 81gn1flcance of initial appearances. He

g

jOlned Mr.wKaras in’ questlonlng the. w1sdom of startlng down.

the path of ‘video teleconferenc1ng. ‘y

Judge Marovich 1nd1cated tha‘ the amendment”sendsuthe

Wthat ar;algnment a ts‘h tf;mpefta ‘and’Mr

proposa‘ \
would squeeze the
noted that there Was so

teleconferenc1n?"
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3. Appointment of Subcommittee to Consider Problems
Associated with Proposals to Amend Rules

Judge Hodges noted the problems often associated with
unsuccessful proposals to amend rules. He queried what
response, if any, the Committee should give to individuals
or groups who request permission to appear personally before
the Committee to propose rule changes or to address the
Committee before it votes on a particular amendment.  He
appointed a subcommittee consisting of Judge Crow (Chair),
Judge Jensen, Mr. Marek, Ms. Kliémah, and Mr. Pauley to
consider the issue and whether the Committee should adopt
any policies or standard procedures for dealing with those
issues. Later in the meeting, at the suggestion of Mr.
Pauley, Judge Hodges asked the subcommittee to consider the
issue of whether a particular proposal should be considered
indefinitely tabled if it is rejected by the Committee.

4. Rule 12: Proposal to Amend Rule to Require Defense
to Raise Entrapment Defense as‘notian

Judge Hodges indicated;that‘Juage(M.*Real‘had'proposed
that Rule 12 be amended to require defendants to raise the
entrapment defense as a pretrial motion and drew the
Committee’s attention to materials in the agenda book
supporting that proposal. No motion was made regarding the
proposal. ‘ e ‘ ‘

S. Rule 16: Proposal to Require Government
Disclosure of Witnesses

The Chair indicated that at its October 1992 meeting
the Committee had indicated an interest in revisiting
possible amendments to Rule 16 which would require the
government to disclose its witnesses to the defense. Mr.
Wilson and Professor Saltzburg had agreed to draft a
possible amendment, and had done so. But he added that
Attorney General Reno had sent a letter to the Committee
asking it to defer consideration of that amendment until she
had a chance to review it. :

Judge Schlesinger then moved to defer consideration of
the amendment. Judge Keenan seconded the motion.

Judge Keenan indicated that it would be important to
respect the request of the new Attorney General and give the
Department of Justice an opportunity to consider more fully
the proposed amendment. Judge Hodges indicated that there
has been almost continuous consideration of amendments to
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Rule 16 and that the heart of that rule rested in the
proposal from Mr. Wllson and Professor Saltzburg.

Mr. Wllson acknowledged the request of the Attorney
General]but‘was concerned about. contlnued delays in
addressfn“wwhat isua, v“tal‘lssue u federal criminal
dlscovery ‘ knowledged that the 1ssue
Jralsed . po it if the. COmmlttee did not
‘ b 'to, the Attorney General.
he3Comm1tteehcould defer

] ” Mr. Pauley
\ t

There was also a brief dl]cp
ge O'Br be, mended
governmen‘ f -
defendant.
proces
rejected;
and rejecte
Judge Hodge

con51der‘h“

6. Rule 24(b): Proposal to Reduce Number
of Peremptory Challenges

The Chair pointed out a proposal from several
individuals that the Committee consider amendlng Rule 24 to
reduce or equallze peremptory challenges -- in an effort to
reduce court costs. He provided background information on
the Committee’s past attempts to amend Rule 24(b) to
equalize the number. of peremptory challenges and observed
that perhaps cOngres51onal interest in the matter might spur
the Committee to reconsider thatﬁlssue. No motion was made
to amend Rule 24.

7. Rule 43: Proposal to Permit
In Ahsemtia Sentencing

The Reporter provlded a brlefﬂlntroductlon to the
Department of 'Justice’s proposal to amend Rule 43 to permit
in absentia sentenc1ng. Mr Pauley moved that Rule 43 be so
amended and Judge Davis seconded ‘that motlon.
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Mr. Pauley provided additional background information
and reasons for the amendment. He pointed out that caselaw
recognizes that the government can be prejudiced by the
absence of a defendant. Judge Hodges questioned what would
happen to the right of appeal if the defendant was sentenced
in absentia. Judge Marovich indicated that it is a matter
of waiver. He noted that in Illinois there is considerable
caselaw indicating that if the defendant leaves after being
admonished about the consequences of doing so, he or she has
waived whatever right they had to be present or to appeal.

Professor Saltzburg opposed the motion noting that
trial judges might wish to wait to hear the defendant’s
reasons  for not being present.” He added that there did not
appear to be any real data or evidence suggesting that there
is need for the changing the rule. Judge Hodges  observed
that a presentence report could be ‘prepared even if the
defendant! were absent and thus preserve some of the evidence
for later use. Judge Marovich stated that defendant’s .
should not be permitted to create a gridlock on the, system -
by not‘shpwihg*uﬁ“fdr&;éntencipg.‘;Mr;andleY“dddedﬂthat
there haS”beénkah‘&ncrgase*of*"fugitiVity"wand that it seems
anomalous that the entire trial could proceed without the
defendant being present but:that sentencing could not take
place in' the samévcirbuﬁStancengv‘ o o

- [

Judge ‘Keetoh' expréssed agreement with Judge Marovich’s
views. and/the. problems'of wasting judicial'resources by
having to/iwait foér the'idefendant’s return. ' Mr. Pauley
indicatedﬁtﬁatwamepdihgwthb”ru@gymould‘npt‘requiréWtheggourt
to sentehb?ﬁ%h,abséqtia%?dt&wqp@dysimply‘permitJtﬁe court to
do so. Pﬁoﬁ#%sbt‘Saﬂthurgﬂquéﬁtioned“whetherwtﬁég KR
percentagé‘&f“"fﬁgit@?ityﬂ\hadwaptually%decreasédfin.light
of the inc¢rease in the number of cases. Judge Keenan
questionédﬁ he potential impact!.on Rule '35 motions. Mr.
Marek staté baﬁ‘¢nbéﬁﬁén£encé“iémimpcsed; there'is no way
to correct and 'Judge Hodges' ndicated that. if the "'

defendant’ sence ‘was, involu ry; the ‘sentent ould
probat ,added that §eht%nging‘imW@b” tia
s;itut@_n‘for«v;ctimsﬁWaiuléw‘

Judge‘Hﬁﬂges‘qpestioned whether a guilty plea would be

N

considered part of the trial and Mr. Pauley indicated that
it would be. Mr. Marek expressed concern with that view and
stated thatithe rule should be limited to those trials where
the defendant has entered a not guilty plea; he questioned
the constitutionality of a rule permitting in absentia
sentencing dfter a 'guilty plea. Judge ‘Marovich- suggested
that perhaps:the rule should include a provision requiring
the defendant to be admonished iof the risk of flight before




April 1993 Minutes - 16
Advisory Committee on Criminal Rules ‘

sentencing. Judge Hodges and Mr. Marek raised the gquestion
of whether' the change would violate the Sixth Amendment and
Mr. Pauley responded’ that the amendment assumed that counsel
would be present.. Only the defendant’s.presence would be
waived., o e e g o A : e

! I . i

méééiy}“ﬁhé CBq¢itt”
sendment 'to; Rule]
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rules concerning promulgation of local rules. 1In the case
of the criminal rules, the amendment would be effective for
Rule 57.

2. Rule 59: Proposed Amendments Cpncerniﬁg
Technical Amendments .

The Reporter also informed the Committee of pending
amendments to Rule 59 which would authorize the Judicial
Conference to make technical changes to the rules without
the necessity of going through the entire rule-making
process. \ ' o

3.‘Admissicn‘o$ United States Attorneys
Under Local Rules

Judge Hodges informed the Committee of a concern raised
by then Attorney General Barr in a letter to . Chief Justice .
Rehnquist concerning the question of whether the Courts of
Appeals and the District Courts have the authority to
require United States Attorneys to join their bars. Judge
Keeton indicated that the‘Standing,Committeé}was:interested
in hearing the views of the various advisory 'committees on
that issue. He recognized that there is no ,"rule" in any of
the procedural rules addressing the point; admission .
requirements are left to the local courts. Judge Hodges
questioned whether, as Attorney General pointed out, the
local admission requirements might conflict with statutory
provisions governing the authority of the Attorney General
to assign attorneys to represent the United States. »

Judge Keeton added that it would be helpful to hear the
views of the Department of Justice as to whether it believed
the answer rested in promulgation of a rule, and if so, the
extent of the rule. He noted that the present view is that
the Judicial Conference does not have the authority to
promulgate a rule governing bar admissions. and he questioned
who would have the authority. Mr. Pauley reminded that the
Attorney General’s letter noted that the problem of bar
admissions existed in both the appellate and trial courts
and disagreed that the best course would be to send the
issue back to the Department of Justice.

Judge Hodges indicated that he would be inclined to
write a letter to the Standing Committee indicating that the
Committee had considered the issue and determined that the
issue of bar admission did not appear in the criminal rules
and that although the Committee had doubts about the
appropriateness of such a rule it would be receptive to
specific proposals for addressing the problem.
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N .

4. Filing by Facsimile

Mr. Rabiej informed the Committee that the Judicial
Conference: was considering ‘the issue of promulgating
guidelines for implementation of facsimile filing of
documents., dﬁe‘ad@qdmthat‘issue was still pending and that
therghaﬁ“ﬁﬁpgﬁjto‘béwnp*uf&éﬂbwacf%tﬁi Committee to:address
possible amendments to the Criminal Rules.: " = oo

(. P
il
.

1

fa.- sE T A v

W

‘5.‘Renumberihgkahd Iﬁtegra;ibn”ot Rules

As a point of information, the Reporter pointed out
that the Standing Committee had been, and would be,
considering proposalsto integrateiall of the appellate,
civil, and criminal rules of procedure rules into one
uhifiedwﬁumbe;inqwsYéﬁémq‘wHe‘ﬂated‘tﬁétth“datéﬂ‘no
specific action had been taken on' that' proposal other than
to chart out ‘how the new system might work.’ .
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4 VII. MISCELLANEOUS AND DESIGNATION
i il.OF 'TIME AND 'PLACE OF NEXT MEETING : !
- S . ‘\ . 4‘&’ ”:"n,hl:h " g "": ;m ‘ “ , ;1 . ' P .
After a, br: VdiscuSSioﬂwabbﬂtypdssible meeting dates
and places, ‘the ¢mmittee voted unanimously to hold its next
meeting'in%SéhHDiégo;1californiax6nnoétdber‘11 and 12, 1993.
‘ %;Ma“ﬁ%‘“ DO B T R w o '

The‘ﬂéétih&“a&jﬁurhedwatillﬁlsha;m. on‘FfidaQ,‘Aﬁril
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AGENDA IT
UNITED STATES DISTRICT COURT San Diego, California
DISTRICT OF KANSAS October 11-12, 1993
United States Courthouse
444 8.E. Quincy
Topeka, Kansas 66683.3501
913 2982626
Chambers of
Sam A. Crow, Judge FAX 913 295-7615
August 17, 1993
The Honorable D. Lowell Jensen Ms. Rikki J. Klieman
U.S. District Judge Counsellor at Law
Post Office Box 36060 Klieman & Lyons
San Francisco, CA 94102 21 Custom House Street

Boston, MA 02110

. Mr. Edward F. Marek

Federal Public Defender Mr. Roger Pauley
1660 W 2nd Street, #£750 Director, Office of
Cleveland, OH 44113-1454 Legislation

U.S. Dapartment of Justice
Criminal Division, Room 2244
Washington, DC 2053

Dear Subcommittee Members:

As a result of the proposed report that I mailed each of Yyou on
July 26, I have received responses from you. I have attempted to
incorporate your thinking within the enclosed revised proposed
repoxt. The text lined out is to be deleted and the bold text is
to be added. I would like to hear from you at your convenience.

I wish to sincerely thank you for your comments, suggestions,
etc. I shall arrange a telephone conference in the near rfuture.

Respectfully yours,
. iy .

e

-

Sam A. Crow
U.S. District Judge
SAC:bjr
Enclecsure

cc:

The Honorable William Terrell Hodges
Chairman, Advisory Committee Criminal Rules
United States Courthouse, Suite 512

311 West Monroe Street

Jacksonville, Florida 32202
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FROM

Subcormittee Members

Mr. Peter G. McCabe ‘ U ‘
Secretary, Committee on Rules of 'Practice and Procedure

Washington, D.C.

20544

Mr. John Rabiej, Chief
Rules Committee Support Office

Wwashington, D.C.

20544

TO 82022731825
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PROPOSED REPORT OF SUBCOMMITTEE ON PROCEDURAL CHANGES

CHARGE!:

I. at business meetings, as opposed to public hearings, should
the Advisory Committee permit interested persons to appear and
speak and, if so, under what conditions?

II. Should the Advisory Committee impose'any conditiong for

reconsidering a proposed rule change once it has been rejected by
the Committee?

I. Oral Statements at Business Neetings :
A. Assessment of Current Practice, Procedure, and Policy
On occasion, our Advisory Committee has heard oral

testimony from interested persons upon their request
and the Chairman’s approval. To date, this has
cccurred so infreguently that it has not interfered
with the Committee’s ability to conduct its business
meetings. The concern is that this opportunity to
appear and speak will become more widely known and
exploited. Without either the Committee setting limits

or the Chairman continuing to hold tight reins over the

'It is fair to say that the subcommittee considers its
charge to be timely. The rulemaking procedure is the
subject of current Congressional scrutiny. In June of

' 1993, the Subcommittee on Intellectual Property and
Judicial Administration of the House Committee on the
Judiciary reeently conducted hearings on the rulemaking
process and heard the testimony of Judges Keeton, Pointer,
and Schwarzer. These oversight hearings are due in large
part to the substantial public comment and criticism that
the recently proposed amendments to the Federal Rules of
Civil Procedure have drawn. At the hearing, Judge XKeeton

. defended the Rules Enabling Act process as “"the most
thoroughly open,. deliberative, and exacting process in the
world for developing substantively neutral rules.® It is
the subcommittee’s beiiefgthat‘any‘propcsed”change must be
perceived as consistent with and in furtherance of the
established process and the goals it serves.

P.83
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practice, it is foreseeable that the business meetings
could become "mini-public hearings" and would extract a

luhstantlal toll in the Advisary COmmittee 8 time and

‘,N W
W

CxpeﬂSB . "‘ r\: BUED :w“‘ N ‘ "

The Procedg?es for the COnduct of Bu51ness by the
\Judicxal Caneregce Commlttees on" Rules of Practice and
Procedure ("Procedures®™) govern the Advisory
Committees’ responsibilities in drafting ahd"
recommending rule changes.? Nothihg‘in the‘frocedures
or in the Rules Enabling Act expressly allow or
disallow oral statements from interested parties when
an Advisory Committee meets to draft proposed rules,
In the absence of an express prdvision. the focus is
- turned to whether the Procedures address the
circumstances when an interested person weuld want to
appear before the Committee at this stage.
A person may want to submit orally a proposal.

Though not expressed as any form of requirement, the

© !Mhe Judicial Conference of the United States has the
statutory duty to "carry on a continuous study of the
operation and effect of the general rules of practice and
procedure." 28 U,S.C. § 331. The Judicial Conference “may
authorize the appo;ntment" of advisory commzttees to assist
in "recommending:rules.® 28 U.S8.C. § 2073(b). The
Judicial cConference "shall authorize the appointment of a
standing committee" to review advisory committees’
recommendations. and then "recommend to the ‘Judicial
Conference' rule changes "as may be necessary teo maintain
consistency and otherwise promote the interest of Justice."
28 U.S.C. § 2073(b). The procedures by which the advisory
committees and the standing committees are to consider

proposed riules must be prescribed and publishad by the

Judicial Conference.: 28 U.s. C. s 2073(a))(1)
R 2
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Procedures seem structured to deal only with "written

recommendations.” ©Part I, §§ 2, 3(b). Specifically,

the Secretary of the Standing Committee must refer all
written suggestions or recommendations to the .

appropriate Advisory Committee, and the reporter of

\ :
_ each Advisory Committee must prepare “copies and

summaries of all written recommendations angd
suggestions received® and forward them to the Advisory
Committee. Moreover, the Advisory Committee’s records
must include the "written suggestions received from the
public." Part I, § 6(b)..

A person may want to addresas orally a written
proposal. The Procedures contemplate that an Advisory
Committee will gather or conduct business for three
different reasons--drafting, public hearing, and final
recommendation. Part I, §§ 3, 4, 5. At the drafting
stage, the Advisory Committee ig "to consider the draft
proposed new rules and rules amendments, together with
Committee notes, make revisions therein, and submit
them for approval of publication to the Standing
Committee.” It is here that the Committee members
discuss in detail the proposals. They work among
themselves to build a consensus on whether a need
exists and whether the suggested change is appropriate.
They share their knowledge, experience and expertise in

an effort to formulate proposed rules that are

3
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responsive to the needs identifiediia;s indicated by

' 'the Procedures, the only public input appropriate at

this formative stage is the initial written proposal.

(;;blic comment comes later when ‘thevpublic hearings are
uﬂhe;dqﬁ,After the Standing Committee approves the

-proposed rules for publicationy»notice is sent on the

changes and public comment is heard. The expense and

burden of notice and public debate is justified for

only those rule proposals that pass the Advisory

Committee and are approved by the Standing Committee

for publication. Finally, the Procedures require only
the Advisory Committee’s review and consideration of
those public comﬁénts-and testimony submitted during
the public hearing:

Congress, however, plainly intended to have even
the drafting stage of the Advisory Committee’s work

open to public scrutiny. Every meeting of the Advisory

. _.Committee must be preceded by notice of time and place

and pust be open to the public. 28 U.S.C.

§ 2073(c) (1); Procedures Part I, § 3(a). The minutes

. of each Advisory Committee meeting are part of the

records available for public inspection. Part I,
§ 6(b). This openness requirement raises guestions

that carry broad public policy connotations. Can a

. meeting have a public nature without the opportunity

~for public comment? Is public scrutiny effective if
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it can be expressed only during the subsequent public

‘hearing? We should be concerned that bills continue to

be 1ntroduced in COngress which would allow for federal

rules to be amended without go;nq through the Rules

‘Enablinq Act process. These bllls are driven in part

}by criticisms of slowness and insufficient opportunity

fcr‘public comment. Any. effort to make the process
appear less responsive or open conld fuel this desire
for change. At the same time, the Adv1sory Comnittee
is in a good p051tion to discard any procedures wvhich
delay its operations without sacrificing meaningful
opportnnities for public 1n9ut.

‘ According to John Rahiej, Chief of the Rules
Committee support ottice, the other Advisory Committees
have no formal writton policy conccrninq testimony at
business meetings. He is not‘awaro of any other
Advisory Committae havinq formally:con:idoroc a policy
or rule to restrict such tos;imooy.‘ As far as he
knows, the other mdviqory Conniicaes function much the
same as ours in loaviog it to the Chairnac%to decide ir

and when oral testimony wvould be heard at business

neetings.

The Subcommittee’s Recommendatlon and Alternatives 4in

Srder—ef Preference

Recommendation: The Advisory Committee should adopt
the subcommittee’s recommendation to requzre all
suggestions and proposals submitted by interested
persons to be in writing and to limit oral testimony or
statements to public hearings only and not business

5
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v, meetings. "This recommendation doces'not preclude
Comnittee members from asking guestions of proponants ]
by OF pppenents vho are attending the business meeting. L

o - o Mrest Alternative Recommendation: ' The Advisory
cOmmittee adopt the subcommittee’s first alternative \1
recommendetxon‘go rethre”aw‘\shgdbstlons‘and proposals =
submitted by 1n‘erested per ns. to be in writing and to

- » . Becond Alternativa accomnpndntien. The Advisory

Conmittee ad0pt thb ‘\; ,f’ttee's second alternative 5
: recommendatmpnh it}

- business mee;;p
recommendatlan

£

,' \l’” ' mﬂ

a matter of tlme before

business meetznqs,
# “‘uw,‘ilyl“b‘ ”M \‘H

™)

I ‘ WF by

N LN ‘Mi
groups or lndiV1duals th it

'

addltional oppertu?l ‘ for 1nf1uenc1ng the Eﬂ
rulemaklng“§#QEeee zg%the fi st};nstance. Once the -
practice takesh%ia,‘ef erteéo gdétall it are more ;j
likely to sé‘géeﬁmés Lenlraf}}tedthe public nature of -
ky{the Commlteee;e{;;}k Aﬂloéihé a proponent to speak in ;
favor of a p&bﬁosal raiga ‘dheggxons of notice to ~

g 3

3ht oppose the proposal

)

and equal time for their requested oral presentatlon.

=

Balancxng these xnterests and decldlng whether

circumstances justlfy‘hearlnq oral testimony may not be

1

the type of respon51b111t1es that a Chalrman should

) ]

have or want. The prohlbltmon of both oral proposals

6
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and oral testimony at business meetings is simple to
enforce, is consistent with the Judicial Conference’s
Procedures, pernmits the Committee to'devote its
business meetings to considering and drafting proposed
rules, and does not substantially compromise the public
nature of the proceedings or the ability of any
interested party to preseygga proposal or viewpoint to

5
the Committee at a meaningful time.

Dissenting View

8ome menmbers of the subcommittee are concerned
“that a flat prohibition on any oral presentations
wvould be viewed as contradictory to the powerful publie
policy" of the Committee’s work and process bsing open
to the public. Im light of the limited history of oral
testimony at business meetings and the laekx of any
significant interference from this practice, these
menbers would faver leaving the matter within the
Chairman’s discretion and réconsideting the policy if

the practice gets cut of hand,

P.@s
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_ Reconsideration of Proposed Rule Changes

A.  Current Practijce, Procedure and Policy

The Agvisg;y;Committeg pas seen suggestions and

recommendagﬁégg{;pmgpﬁmgs&ﬁupp;tted\again‘after a prior
-rejection. ‘ﬁﬁpéam‘p;pppsqls4have'not.occurred often
enough to ¢ak§gan¥1degm¢nt;as to whether they are
_purposeful or mere coincidence. Unless the reason for
renewing a“propos?lj;;M;o,hgr§gsxor burden, the
subcommittee does not perceive any impropriety in
asking the Advisory Committee, as presently
constituted, to conside: a proposal again. There is no
, question of propriety it the proposal is supported by
new or different arguments or circumstances. As for
the burden or expense to the Advisory Committee from
repeat proposals, the subcommittee did not attempt to
make any findings. At this peint, the subcommittee
assumas that there will be some burden and expense if
the Advisory Committee in each instance fully studies
and discusses the renewed suggestion..

The Judicial Conference’s Procedures do not
restrict the resubnission of rejected proposals. The
mandate of the\Advisory Committee is to "“carry on ‘a
continuous study of the operation and effect of the
general rules of practice and procedure.’" Part I,

§ 1. In other words, the Advisory Committee’s work

must be deliberative, thorough, and ongoing. 1In
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addition; the Procedures specify that the Committee
must consider "suggestions and recommendations received
from any source." The Procedures deo not limit the

number or the nature of submissions from any source.

he Subcommittee’s Recomm n_d :

The Advisory Committee adopt the subcommittee’s
recommendation that the reporter in preparing copies
and summaries of all written suggestions or proposals
identify those that are similar to ones that have been

3 - —and rejected and, tc the extent
practicable, provide a summary of the reasons for the
rejection appearing in Committee’a minutes.

Reasons for Recommendation fer Preopesed-changes

The subcommittee does not favor a policy that
would bar reconsideration or resubmission for an
arbitrary period of time, The subcommittee does
recognize that members of the Advisory Committee
extensively prepare for the busineas meetings and that

preposed rule changes are often discussed at length at

the meetings. Kneowing If-awa=e—that—the-same—or
similarsuggestionor prepesal-—was—earlier that the

9

P.11
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m
Committee had considered and rejected & prier iw
suggestion or propeosal similar to the pending cone wee 3
rejected . and the r‘ascns for tha;ﬂrgjaotipn, members -
could prepare accordingly ‘ m

J

r

Eepeat proposals. assuminq & repeat {}
rs'the ‘¢hreshold, the additional -
o“aed by the reporter will assist {}

! ;m'{ |
g

'iQYing\and discuasing tha pert;nent -

]

LThe subcommxttee helleves that the
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extent practigaq;a." should prevent th;s adF;tional
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE AGENDA IT
OF THE San Diego, Californ.

JUDICIAL CONFERENCE OF THE UNITED STATES October 11-12, 1993
WASHINGTON, D.C. 20544

1)} : ‘
ROBERT E. KEETON F CHAIRMEN OF ADVISORY COMMITTEES
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CHAIRMAN [C I~ KENNETH F. RIPPLE
JU;./ ~/ APPELLATE RULES
PETER G. McCABE
SECRETARY U o !‘gp / EDWARD LEAVY
- S O - BANKRUPTCY RULES
S 'Isf’in J
am 4 Udge SAM C. POINTER, JR.
* Cro CIVIL RULES
W
WILLIAM TERRELL HODGES
May 26, 1993 CRIMINAL RULES
RALPH K. WINTER, JR.
Honorable Sam A. Crow EVIDENCE RULES

United States District Judge
430 Federal 3Building and
United States Courthouse
444 S.E. Quincy Street
Topeka, Kansas 66683

Dear Sam:

As promised, I have prepared the enclosed summary of the
rules process for your consideration in preparing your speech.

It seems to me that others may want the same sort of brief
overview information on the rules system. Accordingly, I may
decide to ask the reporters of the standing committee and the
advisory committee for their comments on the paper. Eventually,
we might be able to use it as a handout to answer public
inquiries.

If there is anything else you need, please call on me.

Si el

X

Peter G. McCabe
Assistant Director
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Authority

B The JlldlClal Conferehcé{t of the Umted States is required by statute to "carry on a
continuotis study of the operation and effect of the general rules of practice and -
ptbdedi;re,'f“;=28 USC. §331

_ The Congress has authorized the Judiciary to prescribe the rules of practice,
procedure, and evidence for the federal courts, subject to the ultimate right of the
Congress to veto or defer any of the rules. The Rules Enabling Act sets forth the
authority and procedures for promulgating federal rules. 28 U.S.C. §§ 2071-2077.
The Rules Committees 3 o | o
The Judicial Conference’s responsibilities as to rules are coor&mated by its - :

Committee on Rules of Practice and Procedure, commonly referred:to as the "Standing
Committee." 28 U.S.C. § 2073(b). In addition, the Judicial Conference has five advisory
committees, dealing respectively with the appellate, bankruptcy, civil, criminal,iand ‘

evidence rules. 28 U.S.C. § 2073(a)(2). The Standing Committee reviews and
coordinates the recommendations of the five advisory committees, and it recommends to

the Judicial Conference proposed rules changes "as 1aay be necessary to maintdin -

cons\iste‘pcy;‘qlﬂd otherwise promote the interests of justice.” 28 UHSC\§ 3(b)-
TheStandmg Cbxﬁmiﬁee and-the advisory commltteesarec mp ed of federal

judges, practicing lawyers, law professors, state chief justices, and representatives of the

Departnent ‘nbf Justice. " . ‘ ‘ IR SR LT AT I T

Each committee has a reporter, a prominent law professor, who is responsible for
coordinating the committee’s agenda and drafting appropriate amendments to the rules
and accompanying committee notes. .

The secretary to the committees, the Assistant Director for Judges Programs of
the Administrative Office of the United States Courts, maintains the records of the
committees and coordinates the administrative aspects of the rules process. The Rules
Committee Support Office of the Administrative Office provides day to day
administrative and legal support to the secretary and the committees.

Open Meetings and Records

Meetings of the rules committees are open to the public and are widely
announced. All records of the committees, including minutes of committee meetings,
suggestions and comments from the public, prepared statements of witnesses, transcripts
of public hearings, and summaries and memoranda prepared by the reporters, are public
and are maintained by the secretary. Copies of the rules and proposed amendments are
generally available through the Secretary and the Rules Committee Support Office.

-

—
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Drafting Rules Changes

When an advisory committee decides initially that a particular change in the rules
would be appropriate, it normally asks its reporter to prepare a draft amendment to the
rules and an explanatory committee note. The draft amendment and committee note
are discussed, and revised as appropriate, at a committee meeting. They are then voted -
upon by the full advisory committee. ‘

The Standing Committee has a style subcommittee that works with the respective
advisory committees in reviewing the proposed amendments to ensure that they are .
written in clear and consistent language. The reporters of the Standing Committee and
the five advisory committees are encouraged to work together to promote clarity and

consistency among the various sets of federal rules.
Publication of Proposed Amendments

Once an advisory committee votes to recommend an amendment to the rules, it
must obtain the approval of the Standing Committee, or its chairman, to publish the
proposed amendment. In seeking publication, the advisory committee must explain to
the Standing Committee the reasons for its proposal, including any minority or separate
views. R | | | o |

After publication is approved by the Standing Committee, the secretary arranges
for printing and distribution of the proposed rule changes to bench and bar, to |
publishers, and the general public. More than 11,000 persons and organizations are on
the mailing list, including federal judges and other court officers, United States attorneys
and other federal officials, state chief justices, state attorneys general, law schools, bar
associations, and interested lawyers, law firms, and other organizations that request
distribution.

The public is normally given 6 months in which to comment in writing to the
secretary on the proposed amendments. (In an emergency, a shorter time period may be
authorized by the Standing Committee.) | ’ |

During the 6-month comment period, the advisory committee will conduct one or
more public hearings on the proposed amendments.

Cohsideration of the Public Comments and Final Approval by the Advisory Committee

At the conclusion of the comment périod, the reporter is required to prepare a
summary of the written comments received and the testimony presented at the public

hearings. The advisory committee then takes a fresh look at the proposed rule changes
in light of the public comments and testimony.

-3.




If the advisory committee decides to make any substantial change in its proposal,
it must provide an additional period for public notice and comment.

(.

'Once the advrsory commlttee decides to proceed with the proposed rule
amendmﬁ:nt in final form, it ‘must submit it to the Standing ( Committee for approval. |
Each amendment proposed by the advrsory committee must be accompamed bya
separate report snmmanzmg the comments recerved f‘r‘ it ‘the pubhc and explammg any
. mit lowing the ongmallpubhcatlon )

<

(e

The Standmg Committee normally considers ‘the
advisory-committées for rules amendments at its June meeting. The Standing
Commrttee maJy accept, Teject, OF modlfy the proposals. "If a modification of the

ing Co ‘ the‘:proposal will be returned to the

3
v

i“‘al ‘Conference norma]ly approves proposed amendments to the rules at
Followmg approval‘ by the Conference, the amendments are

i ! ] [ i . : } :‘» ) . ‘W
Supreme Court Approval

its Septem] )
transmlttec 10

The Supreme Court has the authonty to prescribe the federal rules, sub]ect toa
statutory waiting penod 28 U.S.C. § 2072, 2075. The Court must transmit proposed
rules amendments to the Congress by May 1 of each year. 28 U.S.C. § 2074.

Congress:onol] Review

The Congress has a statutory period of 7 months to act on any rules prescribed by
the Supréme Court. If the Congress does not enact legislation to reject, modify, or defer
the rules, they take effect asa matter of law on December 1. 28 U.S.C. § 2074.

In the case of the Federal Rules of Bankruptcy Procedure, the statutory waiting

‘period is 3 months. Accordingly, absent Congressional actron proposed rules changes
take effect on. August 1. 28 U.S.C. § 2075.
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The rules amendment process is time-consumin
from judges, lawyers,

PROCEDURES FOR AMENDING THE FEDERAL RULES

Action

Suggestion for a change in the rules.
(Submitted in writing to the secretary.)

Referred by the secretary to the
appropriate advisory committee.

Considered by the advisory committee and "

its reporter.

If approved, the advisory committee seeks
authority from the Standing Committee to
circulate to bench and bar for comment.

Public comment period.

Public hearings.

Advisory committee considers the amendment

afresh in light of public comments and
testimony at hearings.

Advisory committee approves amendment in

final form and transmits to the
Standing Committee.

Standing Committee approves amendment,
with or without revisions, and recommends
approval by the Judicial Conference.

Judicial Conference approves amendment
and transmits to the Supreme Court.

The Supreme Court prescribes the amend-
ment.

Congress has statutory time period in
which to enact legislation to reject,
modify, or defer the amendment.

The amendment to the rules become law.

g because it requires: (1) comprehensive input
academics and the public, and (2) approval by several entities.

Date

At any time.
Promptly after receipt.

Normally at next advisory
committee meeting.

Normally at same meeting.

6 months.
During the comment period.
Usually about one month after

the close of the comment period.

Normally at same meeting.

Normally at June meeting.

Normally at September meeting.
By May 1.

By December 1 (civil, criminal,
appellate, and evidence rules).
By August 1 (bankruptcy rules).

December 1
(August 1 for bankruptcy rules)
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‘AN INTRODUCTION TO FEDERAL COURT
RULEMAKING PROCEDURE

by Thomas E Baker*

Toward the end of September 1990 at a closed meeting in
Washington, D.C., the Judicial Conference of the United States
‘ ‘i'e‘dera‘f courts. The new appellate rules
authorized local i c1rcmt nﬂes'*on electromc filing,! requxred a juris-
dictional statement in- the appellant’s brief? and eliminated some
inconsistencies 'in the notice rules for admiralty a.ppeals.3 The new
civil rulesirelated to. pretnal schedulmg orders,‘ discovery in inter-
Ll ‘1gailon, ‘claims of privilege,* subpoenas of nonparties,’
alternate jmors,8 the sta:ndard fqr‘ entry of judgment as a matter of
law,? proced urés for specral ,‘t‘ers“‘ ‘d substitution for a judge
who is unable‘ to continue." Most 1mportant a completely redrafted
Federal le cf Civil Procedure 4; (13)=authonzed service as provided
by the . }ate m‘ which a 'defl ant erved, as well as the forum

] ‘]unsdxctxon in/ federal ques-
tion cases; (3), emphas12ed and‘ ‘ red waivers of actua.l service;
and (4) clarified and economized" service of process by and on the
federal government 12 The mostwsubstamlal changes occurred in bank-

A

. passed.on a substantial set of proposed amendments to-the rules of

x_».

1
*  Professor of Law, Texas Tech University; B.S. cum laude, Florida Staze University,
1974; -1.D. with high honors, Umversxty of Florida, 1977. By appointment of Chief Justice
William H. Rehnquist, the author serves on the Committee-on Rules of Practice and Procedure
of the Judicial Conference of the United States. The views expressed hercm are those of the
author alone. A previous version of this article appeered in the Texas Lawyer. See Baker, An
Invitation to Get Invoived, Texas Lawyer, Sepx 3. 1990 at 22 col. 1.

1. See Fep. R. App. P. 25(a). ;

2. See FEp. R. App. P. 28(a).

3. See FED. R. App. P. 4.

4. See Fep. R. Civ. P. 16(b).

5. See Fep. R. CIv. P. 26, #4.

6. See FEp. R. CIv. P. 34,

7. See Fep. R. Civ. P. 45. .

8. See FEp. R. Crv. P. 47, 48.

9. See Fep. R, Crv. P. 41, 50, 52(c).

10. See Fep. R. CIv. P. 53.

11. See Fep. R. CIv. P. 63.
R.Crv. P. 4

12. See Fep. cr
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ruptcy procedure, where the rules have been redrafted in wholesale.
These reforms were made necessary, in large part, by far-reaching
recent legislation: the Bankruptcy Judges, United States Trustees,
and Family Farmer Bankruptcy Act of 1986" and the Retiree Benefits

Bankruptcy Protection Act of 1988.1 Even the Official Bankruptcy -

Forms have been redrafted.
As expected, 'these proposed amendments to the rules were
adopted by the Supreme ‘Court and not changed by Congress.!

Federal practitioners are now obhged to learn a good many new

appellate, bankruptcy and civil rules of procedure But this article is

not about the ‘“‘substance’’ of these new procedures. It is too late

for ‘that discussion.. What I want to; ‘explain here is the procedure by

which federal rule changes, such as these, are promulgated My hope.
is to demystify these, procedures so that more members of the Bar'

might participate meammgfully in' federal 3ud1c1al rulemakmg

Federal practitioners are not to be criticized for not ‘knowing
how rules are begotten Iam an academrc procedurahst who regularly
teaches Federal Junsdlctlon, and I had only a vague understandmg
of federal rulemakmg before I was appomted to the Standmg Com-
mittee on Rules and Procedures Members of the. Bar, obwously,
have an 1mportant stake in-changes in federal procedure and nec-
essanly, have a pubhc responslblhty to: further the' ‘quotlc goal of
Federal Rule of C1v11 Procedure 1: “to secure the Just speedy, and
mexpensxve deterrmnatton of every actmrf IR

I. HisTORY

Modern federal judicial rulemaking dates from 1958. Neverthe-
less, a few paragraphs of history inform our understanding of current
practice.!” The famous Judiciary Act of 1789 first authorized federal
courts to fashion necessary rules of practice.* However, a lesser

13. Pub. L. No. 99-554, 100 Stat. 1089 (1986) (codified in scattered sections of 28 & 11
U.S.C)."

14, Pub. L. No. 100-334, 102 Stat. 610 (1988) (codified in scattered sections of 11 U.S.C.).

15. See Notice to Subscribers, 111 S. Ct. no. §, at CV (1990).

16. Feo. R. Civ. P. 1.

17. See generaily Goodman, On the F' iftieth Anniversary of the Federal Rules of Civil
Procedure: What Did the Drafters Intend?, 21 Surroix L. REv, 351, 353-67 (1987) (detailing
the history of the Federal Rules of Civil Procedure).

18. Act of Sept. 24, 1789, ch. 20, § 17, 1 Stat. 73, 83 (current version at 28 U.S.C. §
1652 (1988)).
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known statute which passed l&ss than a week latcr provided that in
act:ons at, law the federal . procedure should be the same as in the

“

separate federal procedurc, in
equity: a.nd admlra.lty and‘ OCe!
conformed to the. procedur; in each ‘state as’ of.

regardless of later state: ucounmchangés The‘ s

or " ¢at 7 JleaSt‘ Wm un ven m ‘

919 HAc: of Sept 39, 1789 1ch.ﬂ,;1,.‘§‘ 2, %,@jsmpos (current versmn:az 28'US.C. § 1652
(l 88)). o SR MLUCIS '
*20. “Act of May'19; 11828, ch. 68, 4 Stat.-278.
21. Hd.
.22.  See Clark, The Challenge of e New Fedeml Judicial Procedure, 20 Comm L. Q
3 499-50 (1935)“

23, Abt of June i, 1872, ch. 255, 17 Stat. 197 (repealed 1934). -

24 4c WriGHT & A. MOLER, anm?ucnczmhocwm§ 1ooz.a:14(zd
ed. 1987) (““[Tlhe: proceduml law continued to operate in an atmosphere of uncertainty and
confusion, aggravated by the growing tendency of federal courts to develop their own mles
of 1;03-ocedur= under the hcensmg words of the 1872 Act that conformity, was to be ‘as near as
may be.””")

& t ‘ , supra note 17, at 355 (explaxmns the roles of
Clark Ja.ma Ww. Moore and others in the original promulgqmon of the rules).
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courts, things were the reverse of what they are today. Before 1938,
the federal courts followed state procedura.l law and federal substan-
tive law, even in diversity cases. Of course, the substantive law of
‘the forum state was recognized to be controlling in the famous
dlversrty decision of Erie Raxlroad Co. V. Tompkins,* overruling

Swift v. Tyson.?

And in the same year, after more than two decades of effort,
natlonal rules of procedure were drafted by an ad hoc Advisory
Comrruttee appointed by the Supreme Court under the provision of
the Rules Enabling Act of 1934.# The new rules—which persist today
‘through numerous subsequent amendments—estabhshed a uniform
'fedéral procedure, abolished the distinction between law. and equity,
created one form of actron, provrded for liberal joinder of claims
and Pparties and authonzed extensive dxscovery
" The Supreme Court’s ad hoc Advisory' Committee was comprised
of drstrngmshed lawyers and law professors. ‘While the ad hoc Com-
mittee has been deserVedly homzed for draftmg the rules themselves,
a 'more subtle but equally lasting achxevemeut was to estabhsh the
tradmorr of federal procedural reform. Two features of thaf nascent
iexperxem:e ‘have charactenzed federal ]udlcxal rulemaking ever since.
[First, the ad hoc' Commxttee took care to ‘elicit the thmkmg and the
\expenence of the bench and bar by dlstnbutmg drafts and sohcrtmg
comments 'with a pronounced wﬂhngness ‘to reconsider and redraft
its recommendations. Second “the work of the CommJttee was
viewed as mtellectual rather than a mere exercrse in countmg noses.”’*
‘;demonstrated the shared sense of responsi-

has been~ ‘ r
endured

25 304 U.S. 64 (1938).. ‘ ‘
‘ ‘27 44 US (16 Pet) 11 (1842), see generally E. Cmmmsn' FEDERAL JURISDICTION
§ 5“3 s (1989) ‘(discussing “‘choice of Iaw in dwersxty eases”). ‘C.'WRIGHT, THE LAW OF FEDERAL
Co‘unrs §§'54-60 (4th ed. 1983) (explaining the history of the Erie Doctrine).
‘ ‘28 ACt ‘of June 19, 1934, ch 651, §§ 1-2, 48 'Stat. 1064 (codified at 28 U.S.C. § 2072
(1638» 'See Order Appointing Commmee to Draft Unified. System of Equity and Law Rules,
295'U.5. 774" (1934)

29, See generally 4 C. Wncurr »& A, an .rupra note 24, § 1005 (assessing the
contributions of the Advisory Commiittee in enabhshmg m&cml rulemakmg)

3% M

LU LN KR SR 2

W o I SRk 1




1991] FEDERAL RULEMAKING PROCEDURE 327

Thls positive early expenence located rulemakmg responsibility
- in the judicial branch,, but the modern rulemakmg process took a
few more years to evolve. A ‘yea.r after the new rules went into effect,
the Supreme Court ca[led upon the ad hoc Adwsory Comrmttee to
i : ch the-

ol

eca e‘ff ‘
‘Court desxgnated the ad ho Comnut;‘ee a connmung ,Adwsory Com-

ropo. sed a;uendents through the
dontiniu uing “H“dvxsory Comxmttee

I

1.5, 843 (1946) (noung

ittee); Order Amending
: lﬁ‘cﬂﬁs disapproval); Order
ited States, 302 U.S. 783
ven after ‘the changes
oI ‘glnymg text, there were

H'er Amendmg the Rules
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of the continuing Committee ,meinbers, who served indeterminate

terms until they resigned or died. All this subtle controversy took
place along with the separation of powers tug-of-war between the

. courts and. Congress over which institut‘ion should make rules, and
. how.

The replacement rulemaking procedures were desxgned by Chief

- Justice Earl Warren, - Justice Tom C. Clark and Chief Judge John

J. Parker, of the Fourth Crrcmt dunng their cruise to attend the
1957 American Bar Association Convention. Later, Justice Clark
recalled, “‘On our daily walks around the deck of the Queen Mary,
we ;thrashed out the problem thoroughly, finally agreeing that the
Chief Justice, as chairman of the Judicial Conference, should appoint
the committees which would give them the tag of ‘Chlef Justice
Committees.””*% The ‘“‘Queen Mary Compromise’’ led to a statutory
amendment that assigned responsibility to .the Judicial Conference
for ‘advising the Supreme Court regardxng «changes in the various
rules—admualty, appellate, bankruptcy, civil and criminal—which
the Court had statutory authority to amend.*”. The rulemaking process
today follows the basrc 1958 desrgn

c II.‘ RULEMAKING TODAY

The Procedures far the Conduct of ‘Business by the Judicial
Conference Commzttees on RuIes of Practice and Proc,‘edure“ describe

~ simple procedures that have pro en to he effiment ‘and effective. The

Judicial Conference of the | Umte'd States consrsts of the Chief Justice
of the Umted States, ,g:hmrman, u‘the Chief'Judge of the United States _
Court of A peals for the Federal ercuxt, the Chief Judge of the
Court of Intematlonal Trade, the chief judges of the other twelve
United States courts. of appeals and twe e district’ Judges chosen for
a term of three years by the Judges of each cxrcmt at an annual
Judxaal conference of ‘the. circuit. The Judtc:al ‘Conference meets

- twice every year to, consrder adrmmstranve problems and policy issues

36. Clark, Foreword to 4 C. Wncnr & A. Mniex, supra note: u at ix.

37. Act of July 11, 1958; Pub. L. {No, 93-12, 72 Stat. 356 (codified at 28 U.S.C. § 331
(1988)); see generally The Rule-Making Function and the Judicial Conference of the United
States, 44 A.B.A. J. 42-45 91 -94 (1958) (explaxmng the newly proposed and subsequently
enacted procedum) o

38. SeeAnnounoement 50 Fed. Reg 13 752 (1989). uos Ct. no 11, at CXXX-CXXXV
(1990); see aiso.28 U.S.C. §§ 2071-2077 (1988).
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~ affecting the federal judiciary and to make recommendations to

Congress concermng leglslatxon affectmg the federal judicial system.*
The' Judicial Conference created: the Committee on Rules of
| Practié‘ ‘and Procedure "(Standmg Committee)® and various Advisory
" Com:m ees | (currently Jone" each; o . Appellate Ru-les, ‘Bankruptcy,
. Civil Rules and Cnmmal Rules) All appointments to'the committees
'dre ma ‘ wthé'Umted States for a three~year,

‘Brt

en, usnally‘ ‘

B .

pﬁ osg or mtent The
' dnd revise these drafts
[Report which

‘: *The Judicial-Conference shall authorize the
e‘ procedure, and evidence . .. ." Id.
16 .this| éommmee as the “Standmg
*Commxtteeu ‘pn Rui

41 1d.
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ment.* As a matter of routine, copies are provided to various legal
publishing firms and to the chief justices of each state and, as is
Practicable, to all individuals and organizations who request them.
Unless there is a finding that the administration of justice
requires expedition, the comment period runs six months from the

- Federal Register notice date. The Advisory Committee usually con-

ducts public hearings on proposed rule changes, again preceded by

notice. The hearings typically are held in- several geographically

diverse cities to allow for regional comment. Transcripts of the
hearings are generally available. -
At the conclusionpf ‘the comment period, 'the reporter prepares

a summary of the ‘written comments received and the testimony
| "p‘res\ented‘ at public hearings. The Advisory Cbmmittee then may
change the proposed rules in accordance with meritorious comments

or suggestions. If there are substantial changes, there may be an

additional period for public notice and comment. The Advisory

Committee then submits the proposed rule changes and Committee

Notes to the Standing Committee. Each submission is accompanied

by a separate report; of the ‘;cfc‘ym‘m‘ents‘ received that explains any
changes made subsequent to the original publication. The report also
includes ‘the minority views of Advisory Committee .members who
chose toshave their separate views, recorded.

.. The'Standing Committee coordinates the work ‘of the several
Advisory Committees, /Although sometimes the Standing Comumittee
suggests, proposals to be studied, its chief function is to review the
proposed- rule changes recommended by the Advisory. Committees.
Meéetings of the Standing Cotnmittee are’ generally open to the public

and are preceded by. public notice in, the Federal Register.«
The Chairman. and Reporter of the Advisory Committee attend
the meetings’ of "the" Standing ‘Committee to present: the proposed

rules changes!| ommit ¢s.. The' Standing Committee may

b o and ‘C b . hat
accept, rejéct’o posal. If .a modification effects a

substantial chanige, the may be returned. to the Advisory
Committee with nstructions. Next, the Standing Com-
ittee. tra e proposed, rule changes and, Committee Notes

‘ Adwsory ‘Commlttee report, to the

{Committee’s report to the Judicial

N A SN TR LWL
4. e eg, 110 8. CLNo, 15, at CLIX Gun
Ru-les of‘"‘;C “ i *7\Pr¢¢éd“re)- Y ‘,‘ i Wbt :\‘,“ mu | w‘ ‘1“'44)»‘\ ’\ [ Gl :
s s«m,‘ e.8., Meeting Notice, 55 Fed. Rég. /25,384 (1990) (Standing Committee).
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Conference includes its recommendatxons and explanatipns of any
_changes it has made. ..

.The' Judma.l Conference, m tum, \transmlts those recommenda—

. tions it approves 10. the Supreme Court Formally, the Supreme Court

i ibility for the adoptlon of changes in the

4 by an f, the Court. The

ﬁcnmmalrules.

m I

ﬂn.s 1004 n.18 (2d

‘ 3l Rule-Making, 46
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but not without occasional differences over separation of powers.
The enabling statute declares that the judicial rulemaking may affect
“‘practice and procedure’’ but may not ‘‘abridge, enlarge or modify
any substantive rights.””® This distinction is not always easy to

. discern.*?

Indeed, a separation of powers showdown occurred over the
Federal Rules of Evidence. An Advisory. Committee on Rules of

| Evidence was created in 1965, and the rulemakmg procedures de-

scribed above were followed. Followmg extensive study, the Com-
Iittee promulgated a set of proposed rules of evidence in 1972, but
there was such political furor over the rules, particularly the rules
having to do with ‘evidentiary prxvﬂeges, that Congress mandated that

" the rules would not take effect until expressly approved by statute.

Congress then made many substantial revisions before makmg the
Federal Rules of Evidence effective in 1975.%

More recently, Congress amended the enabling act specifically
to require notice and commentary perrods and open meeting proce-
dures in . judicial  rulemaking.% The: legislative .veto provision that
attachéd to all rules of evxdence after the 1972 controversy was
discarded, but. section 2074('b) provides that any revision of the
rules govermng evrdentrary pnvrleges shall. have no: force unless
approved, by Congress. ETforts that year in the House of Represen-
tatives' (supported by the Department of Justice and TJudicial Con-
ference) to repeal the so—called “suppressron clause’ in federal
rulemaking failed, to garner . Senate agreement. The clause purports
to provide that rules. prornulgated by the Supreme Court may trump
existing acts of | Congress whreh‘ “shall be of no further force or

RPAE TR [N ‘ ' i

Amendmg thet Ruls of le Prowdure, 471 u.s. 1155 (1985). Order Amendmg the Rules of
U.S. 1015 (1982). - i
51, BUSC.§ 2072 (a)-(b) (1988). ‘
52r‘ See.r e.8, Slbbach v.,/Wilson & Co., 312 US. 1 (1941) See generally J. WEINSTEIN,
Rr.roxur oF Couxr Rux.mn&«o Pxoczouus 97 (prov:dmg a senes of recommendations
for judicial mlemakmg) - 1{
53 Actwof January 2, 1975 Pub. L‘ No 93-595 88 Stat 1926 (codlﬁed at 28 U.S.C.
g K. REDDEN, Fxnzux. RuLES OF EVIDENCE MANUAL 3-5 (3d ed.
eri alIy Clea.ry‘ }?g'elzmzmry Notas on 'Reading, the Rules of Evidence, 57 Ngs. L.
978}, (demlmg Co‘l"rgress role in the rulemaking prooess)
4. 3 dr ial Improvements and Access to'Justice Act, Pub L. No. 100-702, 102 Stat.
4642 (1988) (to be codified u‘i{ jscattered sections of 28 US.C. & 5 U, 5.C..
. 55, 28 U S. C § 2074(b) (1988) But ,qf Immlgratlon & Natumlxmnon Serv. v. Chadha,
462 U.s. 918 (1983) (legzslauve veto held unconstitutional), ' }
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| effect after such rules have taken effect 73 Read against the principle
.~ of separation, of powers, this obscure clause is'unwise and most likely
. unconstttutlonal It has resulted in little tmscluef over the years
pnncxpally because of prudent self-restramt on the’ part ‘of judicial

“ .rulemakers. tPerhaps ‘thts xplaxns ‘the‘ Seuate s recent ‘mysterious

”two ‘decedes Con-
ahge pmposed rules‘and to

iessor anhtmarg"ued that, in light

1 Rules of | Ewdertce and increased

pposa.ls Ior {eform in the process
f E“Cornnuttee and the

pl‘ i

should be fi Prth

Subrit, ireworks on the S0tk AnniverSary of edemIRulesomel
\TUR: |41 (1989); The 50 3. 0f the Federal Rules of Civil
Js7 U ‘ Future of Federal
i \Anniversary of the
8 ksymposmm); The
d t. REv. 399 (1988)
ersa ‘oj the Federal
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irony to be found between Rule 1°s exhortation that the rules “‘secure
the just, speedy, and inexpensive determination of every action’’®
and Ruie 84’s whistling hope that the forms will implement the

“simplicity and brevity’’s' of the rules. Noting what the rules have

. become, John P. Frank, a dxstmgmshed practitioner and legal his-
‘torian has responded to these claims succinctly and phonetically:

*“Phui!’*¢ In fifty years, the rules have grown and multiplied to belie

- such naivete. For example, the Wright, Miller and Cooper treatise
. contains forty-six volumes of text devoted to the rules of federal

procedure.® And has not everyone ‘noticed that the remarkable growth

| of Alternative Drspute Resolutxon, the nouveaux procedure, denies

Rule 2’s edict that there’ be ‘‘one form of action?’’® Some of the

-rule changes over the years since 1958 have been fnbbhng-—changes

of nuance and obfuscatron whrch have contributed needlessly to the

; complexity and undue uncerta.tnty of the rules. My unwillingness to

cite an example of this concern may be attributed to my sense of

collegrahty as a new member of the Standxng Committee. I do believe,

however, that every federal practmoner can point to. a fribbling rule
change Stated affirrnatxvely, and more constructlvely, the funda-

‘ there 1s 1good reason andwsubstarttral need.

| Second w1th rare exceptrons, rule. changes seldom have been

‘ based on, empmca] research Instead lthe rulemaking process pri-

rﬁa,nly relies on research by the reporters and on the informed
mtmt:on of the members of the Advrsory Committees and the Stand-
mg Comrmttee Over, the yea.rsw the members have brought their
mpressxve mtellects and waned ehte professronal experiences to bear
‘on: the issues facrng the Comrmttee Reactrve commentary from the
legal commumty supplements these sources, mdeed there has been

o ‘\v

T

60 Fen R, ‘Crv P. l
61. Fep. R. Civ. P. 84,
62. .Frank,. The Rulet of Civil Procedure—Agency for Reform, 137 U. Pa. L. Rev. 1883,
1885 (1989)
63 See C. Wmom- & A. MoiEr, FEDERAL PRACTICE AND PROCEDURE (1987).
'FED. R; va P. 2. See generally Rosenberg, Resoiving Disputes Differently: Adieu ro
ustice ,‘21 er-:!om-on L. Rev. 801 (1988); Edwards, Alternative Dispute Resolu-
tion; Pan a o Amnhema’ 99 Hanrv. L. Rev. 668 (1986). The debate regarding alternative
methods of’ resohnng dxsputes has been vigorous. Compare Fiss, Out of Eden, 94 Yals L.J.
1669 (198 and F‘ss. Agaznst Settlement, 93 Yaie L.J. 1073 (1984) (lambasting McThenia’s
model fo drspute reeolutton) with McThenia & Shaffer, For Reconciliation, 94 Yaie L.J.
1669 \(1985) ‘(dxsputmg FrsS’ model for dnspute resolution).
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no dearth of pubhc and professmnal commentary, at least on con-
‘11”'over51a1w proposals‘ Deborah R. Hensler , Research: Director of the
‘Rar ititute of I ,ee has observed “Qver

on 1ssues of
efforts at

f J‘ L
T
1 e‘u]{a ]
e i :
;ﬂl be

8 (2d ed! 1987). !
; 1'he Role of Legbl Edu4
Epuc. 285, 292 (1988) ‘
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created by Congress and appointed by the Chief Justice to plan for
the future of the federal judiciary, there are about a dozen calls for
various empirical studies.® There needs to. be a similar call for

-empirical work in judicial rulemaking, and law schools need to

respond.

The Standing Committee has been criticized for a tendency to
assume that the sole objective of rulemaking is to work out better
solutions for specific problems under the present rules. At the same
time, other participants and observers of federal rulemaking view the
role and function of the Committee to e just that—to evaluate and
to recommend fine-tuning adjustments in the existing rules mecha-
nism. Recent indications from at least some members of the Standing
Committee suggest that ‘they are no longer content to function merely
in a reactive mode. We will have to wait' and see if a new attitude
develops for the members of the Committee to view procedural issues

more broadly, with ‘an ‘explicit orientation to copsider whether federal

 court ' practices and procedures' serve 'larger: societal 'goals. If this

attitude grows, we might ‘expect the Standing Comimittee ‘and the
various ‘Advisory ‘Committees. to: édhtcgl‘iplht,e‘ the general framework
of existing rules systemically towards a'more basic réexamination 'of
rules of practice and procedure: ‘Such efforts may ‘more resemble the
approach of the: origirial ad hoc Committee that designed the 1938
system ‘of rules, rather than the :approach of. ithe last half-century

i
i

R R PR O Y T I TR e L Wbl bl imge gl oy
which 'has resuited in ‘modifications ard amendments to' add ‘layer

upon layer of') emaking gloss.” e T
Indeed, returning to the 1938 design principle of “‘just,” speedy
and inexpensive”” procédures ‘which are characterized by “simplicity
and brevity” could 'engender 'reforms 'as' dramatic as the 1938’ rules.
Anyone who reads legal periodicals and law reviews is familiar with
the tenor of the chrfept'dqb@te among members of ‘the profession

over the ‘probiemjs“%)‘f ‘cost \and «delay ‘and the central concern for
access'to justice. Admittedly, there seeths to be smore of a' consensus
about the problems than about their solutions. One thing is certain:
there is a great deal at stake and, therefore, this is an exciting time
to be involved in federal rulemaking.

68. See REPORT OF THE FEDERAL Courts Stupy CosaarTTeE 185 (1990); see also Mengler,
Burbank & Rowe, Recent Federal Court Legisiation Made Some Noteworthy Changes, Nat’l
L.1., Dec. 31, 1990, at 20 (detailing which recommendations of the Federal Courts Study
Committee were enacted into law during . 1990).
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C

V AN INVITATION

‘ My -last entreaty addressed to 'my. lawyer-reader is to become
mvolved in the rulemaking procedure. My principal reason for ‘writing
thls amcle is. to demystxfy the procedure s0 that attorneys wxll accept
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COPIES AVAITABLE AT THE MEETING

Supreme Qonrt of the Hnited States
Bashington, B. . 20543

s

3 CHAMBERS OF

April 22, 1993
THE CHIEF JUSTICE

v s

Dear Mr. Speaker:

By direction of the Supreme Court of the United
: States, I have- the honor to submit to the Congress
. amendments to the Federal Rules of Criminal Procedure and
an amendment to Rule 8 of the Rules Governing Section
2255 Proceedings' that have been adopted byl the Supreme
Court pursuant to Section 2072 of Title 28, United States
Code. While the Court is satisfied that the required
procedures have been observed, this transmittal does not
necessarily indicate that the Court itself would have
proposed these amendments in the form subnmitted.

A T A R A

LI

3 A b

4G ekt i, as e

Accompanying these rules are excerpts from the
report of the Judicial Conference of the United States
containing the Advisory Committee Notes submitted to the
Court for its consideration pursuant to Section 331 of
Title 28, United States Code.

s

Sincerely,

r

-

Weon,

1

Honorable Thomas S. Foley

Speaker of the House of Representatives
Washington, D.C. 20515
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.. AGENDA III - B
San Diego, California
October 11-12, 1993

Agenda F-19
Rules
September 1993
REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

Your Committee on Rules of Practice and Procedure met in
Washington, D.C. on June 15119,"19§3. Ali“ﬁembers of the Committee
attended tﬁe meeting. Philip B. Heymann, Deputy Attorney General,
attended part of the meeting, with Messrs. Roger Pauley and Dennis
G. Linder representing him in his absence. The Repérter to your
Committee, Dean Daniel R. Coquillette and the Secretary to the
Committee, Peter G. McCabe, also participated in the meeting.

Also present were Judge Kenneth F. Ripple, Chair, and
Professor Carol Ann Mooney, Reporter, of the Advisory Committee on
Appellate Rules; Judge Edward Leavy, Chair, and Professor Alan N.
Resnick, Reporter, of the Advisory Committee on Bankruptcy Rules;

Chief Judge Sam C. Pointer, Jr., Chair, and Dean Edward Cooper, of

.the Advisory Committee on Civil Rules; Judge William Terrell

Hodges, Chair, and Professor David A. Schlueter, Reporter, of the
Advisory Committee on Criminal Rules; and Judge Ralph K. Winter,

Jr., Chair, and Dean Margaret A. Berger, Reporter, of the Advisory

Committee on Evidence Rules.

NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE CONFERENCE ITSELF.
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IIY. Amendments to the Federal Rules of Bankruptcy Procedure.

The AdVisory Committee on‘Bankruptcy Rules submitted proposed
amendments to Bankruptcy Ruleé 8002 and 8006‘ together with
Committee Notés explaining‘théir purpose and intept.v The proposed
amendments were cifculated to tﬁé“bénch and bar for comment inp
December 1992. The scheduled public hearing on the amendments was
canceled becauée no one requestéd to testify.

The proposed amendments to Rules 8002 and 8006, along with
conforming changes to the Appellate and Civil Rulesf are intended
to designate a single event that initiates tolling periods in the
Appellate, Bankruptcy, and Civii Rules for certain post-trial
motions. Your Committee voted to make severai stylistic changes to
the proposed amendments. An excerpt from the Advisory Committee

report and the proposed amendments, as amended, are set forth in

Appendix B.

Recommendation: That the Judicial Conference approve the
proposed amendments to Bankruptcy Rules 8002 and 8006 and

ITx. Amendmenﬁé to _the Federal Ruies of Criminal Procedure.

The Advisory Committee on Criminal Rﬁles submitted to your
Committee proposea amendménts‘to Criminal Rules 16, 29, 32, and 40
together with Committee Notes expléining their purpose and intent.
The‘broposed amendments were circulaﬁed for public comment in late
Decembef 1992 on an expedited four-month timetable to coincide with

the timetable for amendments to Evidence Rule 412. a public



hearing on the proposed amendments was held in Washington, D.C. on

April 22, 1993.

The 'Advisbry"dommittee recelved a substantial number of

~ N i P . .

comments on the proposed amehdments to Criminal Rule 32,

H

partlcularly from.probatlon offlcers who were concerned about the

o Ty,
[ ¢ !
wl

time deadllnes lmposed on the completlon of presentence reports In

r“b‘

llght of these concerns, the Aavrsor; Comﬁlttee el;mlnated the
reférence to the specrflc‘ tlmeu set for the comoletlon of a
presentence report and substltuted the exﬁstlng prOVlSlon, which
requlres the report to be completed before the sentence is imposed
“without unreasonable delay." Speclflc(tlme perl0ds regulating
other stages of the sentencrng process, however, were retained in
the proposed amendments. The Advisory Commlttee also retained the
proposed amendment’s presumption that a probation officer‘s
sentencing recommendation be disclosed to the parties, despite the
recommendation of the Committee‘oh Crlminal Law to retain the
current rule‘s presumption against disclosure.

The Advisory Comﬁittee'made several other changes to the
original draft'regarding the respohsibilities and authority of
probation officers during the sentencrng process. )hmong other
.things, the changes would provrde defendant s counsel wrth a

reasonable’ opportunity, instead of an entltlement, towattehd any

interview with a probation officer, and they would authorize a

probation officer to arrange, rather than to require, meetings with.

defendant’s counsel. In addition, your Committee made stylistic

changes to the proposed amendments.

]

3 ) &7
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of release in those cases

Your Ccmmlttee agreed with the Advisory Commlttee s concluslon

at sentencing. Mandating victim allocution might lead to greater

victim frustration because of the senténcing guldellnes

restrictions, which limit the impact of a victim’s statement. Your

Committee, however, eliminated as unnecessary several sections of

the Committee Note, which would have explalned in detail these and

other reasons for not including the victim allocution provision in

the Rule.

The proposed changes to Rules 16, 29, and 40 are relatively

minor. The proposed change to Rule 16 would explicitly extend the

discovery and disclosure requirements of the rule to organizational

defendants. The changes to Rule 29 would permit the reservation of

a motion for a judgment of acquittal made at the close of the
government‘s case in the same manner as the rule now permits for

motions made at the close of all the evidence. Changes to Rule 40

would clarify the authority of a magistrate judge to set conditions

where a probationer Or supervised

releasee is arrested 'in a district other than the district having

jurlsdlctlon.

The proposed amendments to the Federal Rules of Criminal

Prqcedure, as recommended by your Committee,

appear: in Appendix C

together with an excerpt from the Advisory Commlttee report.




Recommendation: That the Judicial Conference approve proposed
amendments to Criminal Rules 16, 29, 32, and 40 and transmit
them to the Supreme Court for its consideration with the

recommendation that they be adopted by the Court and
transmitted to Congress. pursuant to law. » '

B ed

Th?MAd%%fo;y Committee also: submitted proposed amendmentsnto
‘Crimiﬁ%iiRﬁiés Q,’;QQ 43, and 53, and recommended that they be
publignga fér public comment. The proposed amendment to Rule 5
wégéd‘exempt from the Rule’s requirements prosecutions initiated
unaéf ££e ﬁnlawf%l Flight to Avoid Prosecution (UFAP) statute,
bééaﬁsg a United States attorney rarely prosecutes defendants under
thé sﬁé;uté. - UFAP is wused primarily to assist state law
enforcement ?fficers in apprehending and holding alleged state law
offenders. Rules 10 and 43 would be amended to allow video
teleconferencing of certain pretrial proceedings with the approval
of the c;ﬁrt./ The proposed changes to Rule 43 would also allow the
courf fo sentence a defendant in absentia who flees after the trial

hasgbegun;’ Finally,;the proposed amendment to Rule 53 would permit

broadcasting of proceedings under guidelines to be adopted by the

Jﬁéicial Conferencg. A Conference approved pilot program
permitting broadcasts of proceedings in civil cases is presently

underwvay.

. Your Committee made stylistic changes and voted to circulate

therproéosed amendments to the bench and bar for comment. In order

to establish anvorderly time for publication, your Committee also

authorizgd the Adviso;y Committee to consult with the other

advisory committees and determine the time to distribute the

proposed amendments for public comment.
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ROBERT E. KEETON
CHAIRMAN

PETER G. McCABE
BECRETARY

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE Agenda F-19

OF THE (Appendix C)
JUDICIAL CONFERENCE OF THE UNITED STATES ’ Rules

WASHINGTON, D.C. 20544 September 1993

CHAIRMEN OF ADVISORY COMMITTEES

KENNETH F. RIPPLE
APPELLATE RULES

EDWARD LEAVY

1l

3 03 0y 1 1

BANKRUPTCY, RULES

SAM C. POINTER, JR.

CIVIL RULES
‘ WILLIAM TERRELL HODGES
; CRIMINAL RULES
[ ‘
. RALPH K. WINTER, JR.
- EVIDENCE RULES
i TO: Hon. Robert E. Keeton, Chairaan :
e Standing Cossittee on Rules of Practice
— and Procedure
- FROM: Hon. We. Terrell Hodges, Chairman
Advisory Committee on Federal Rules of Criminal
= Procedure
- SUBJECT Report on Proposed and Pending Rules of Criminal
. Procedure and Rules of Evidence
Lm DATE:: May 14, 1993
- I. INTRODUCTION
= Rt 1ts meeting in April 1993, the Advisory Committee on
‘ the Rules of Criminal Procedure acted upon proposed or
LT
pending amendments to a number of Rules of Criminal
— Procedure. This report addresses thoce proposals and the
recommendations to the Standing Committee. AR GAP Report and
o copies of the Rules and the accompanying LCommittee Notes are
- attached along with a copy of the minutes of the Committee's
April 1993 meeting.

II. RULES OF CRIMINAL PROCEDURE PUBLISHED FOR PUBLIC
COMMENT.

A. In General

In July 1992, the Standing Committee approved
amendments to Rules 16 and 29 but directed publication for
public comment be deferred pending a relocation.of the Rules
Committee Support Office. In December 1992, the Standing
Committee approved amendments to Rules 32 and 4@ and
directed that all four rules (16, 29, 32, and 4@) pe
published on an expedited basis with the comment period to
end on April 15, 1993. Comments were received on the
pProposed amendments and were carefully considered by the

-1 -




Advisory Cosmittee on Criminal Rules
Report to Standing Committee
May 14, 1953

~

Advisory Committee at its April 1993 meeting in Washaington,
D.C. - In addition, the Committee received the testimony of
- two witnesses at that same meeting.

.The GAP Report provides a more deta:led discussion of
the changes made to the Rules since their publication. The
’ followlng discussion briefly notes any significant changes
and the Committee's recommended action:

B. Rule 16(a)(1)(A). Production of Statements by
Organizational Defendants.

The Committee macde a minor change to the rule. The
Committee chanpged the rule to reflect that the defense 1%
entitled to discover the statenents 'of persons, whom the
government contends, were 1n a position to bind an
organizational defendant. The Note was also changed to
indicate that the rule does not regquire the defense to
stipulate or admit that a particular person ‘was 1n a
posaition to bind the organization. '

The Committee. recommends that Rule 16(a)(1)(Q),‘és
amended be approved by the Standing Committee and forwarded
to the Judaicial Conference for 1ts approval.

C. Rule 29(b). Delayed Ruling on Judgmsent of
Acquittal. ‘ -

Although the Committee made no changes to the rule, 1t
did make a minor change to the Committee Note to reflect:
that on appeal of a delayed rulang on a motion for judgment
of acquaittal, the appellate court would also be limaited to
consideration of the evzdence presented before the motion:
was made. . '

The Advisory Committee recommends that the Standing
Committee approve Rule 29 and forward it to the Judicaal
Conference for 1ts approval.

D. Rule 32. Sentence and Judgsent.

The Advisory Committee has made several changes to the
rule and the Committee Note. They are as follows:

1. Time Limits:
The Committee changed Rule 32(a) to retain.the

current 1énguage that sentencaing should take place
"without unnecessary delay." The rule continues to

-2 -

"
£
\_‘,4]

Eaa)

£

)

S B S

]

}

S R B

L

]

]

]

-
[ NS

€]

g

LA T A



32(b) (&)
shortens

2.

1 i

= Advisory Committee on Criminal Rules
. Report to Standing Committee
May 14, 1993
}
oo, ~
- provide, however, that the internal time limits 1n Rule

will be followed unless the court advances or
them.

Presence of Counsel:

The Committee changed subdivision (b)(2) to

provide that the defendant's counsel is “entitled to

71 1

notice and a reasonable opportunity" to attend any
interview. The Note was alse changed to indicate that
the burden should be on counsel,
to respond. The Note was also modified to indicate
that the Committee believed that the term "interview"
should extend only to communications 1nitiated by the

once notice 1s given,

probation officer for the purpose of obtaining

e information to be used in the presentence report.

s 3. Probation Officer's Determination of

- Applicable Sentencing Classification:

- As pub11shéd% subd1v1sion‘(b)(4)xB5 required the
probation officer to include i1n the Presentence report

= the class1f;cat10n of the offense which the probation

L officer "determlnes" to apply. Inlresppnse to comments

on the proposal, the Committee replaced the word
"determ1ng§" with the word "believes. )

4.

Availability of Nonprison‘Prograls

A minor change was made in Rule 32(b) (4)(E) to

S.

include
pPrograms and resourcec

Filing of ODriginail Objections:

The Committee added a comment 1in the Note to

32(b) (6) (B).

]

6.

r

73

£y (71

[T except in appropéiate cases.
[

Probation Officer’s Authority to Require
Meeting:

In response to Comments that Rule 32(b) (6) (B)
might create incorrect

officer's role 1n sentencin
probation officer to "require"”
Committee modified the language

perceptions about the probation
g by-authorizing 'the

the parties to meet, the
to state that the

-3 -




Advisory Committee on Criminal Rules
Report to Standing Comumittee
May 14, 1993

probation officer “may meet" with the parties to
discuss their objections. ‘

7.  Additional Evidence at Sentencing Hearing:

In Rule 32(c) (1) the Committee modified the
language addressing the court's dzscret1on to permit
the parties-to present addxtlonal 1nfnrmat10n at the
sentencing hearzng. The ‘words "to in roduce test:mony

.o+ other evidence on the obJectlons,F were changed to
read,\"to introduce ev;dence.' The mad1f1cat1on gives
the court the dlscretlon to' dec1de if the offeked

. evadence, in whHatever form, should be ' aqmztted” The

Committee Note was expanded to’ recogn:zé‘%hat kn

appropriate cases,’ due’ process mxght requ:re t%e court

to hear the offered euxdence. ‘
: g o . " .

8. Disclosure of Inforlatlon Not Included in the
Presentence Regort'V

Rule 3;(c)(7)(ﬂ) was changed to provide that if
the court had recelved :nformat1on whzch has been
excluded from the presentence report ‘under (b) ()
because 1t 1s confidential, etc., the court must create
a written summary of that- 1nfnrmat10n and provaide 1t to
the parties —-- 1f the court 1ntends to rely on the
information 1n sentencaing. ARs publ:shed, the court hac
the option of summarizaing that information orally or 2an
writing. The language was also modified slightly to
require the court to give the defence & reasonable
epportunity to comment on the 1nformatzon.' The
Committee Note was amendedi to recognize that the
reasonable opportunity requirement might necessaitate a
continuance. o ‘

9. Notification of Right to Appeal:

Rule 32(c) (5) was changed to reflect the
differences 1in the right to appeal, depending on
whether the defendant has entered a gullty or not
guilty plea.

The de:sory Committee recommends that Rule 32, ‘as
amended, be approved by the Standing Committee ang forwarded
to the Judicial- .Conference for its approval. ‘

E. Rule 40(d). Conditional Release of Probationer.

The Comw:ttee rece1ved no comments on, and made no
changes ‘n, the proposed 1anguage of Rule 40@(d) or the
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Advisory Committee on Criminal Rules
Report to Standing Committee
May 14, 1993

Committee Note.

The Advisory Committee recommends that Rule 40(d) be
approved. by the Standing Committee and forwarded to the
Judicial Conference for its approval.

11I. PROPDSED AMENDMENTS TO THE'RQLES OF CRIMINAL PROCEDURE.
A. In BGeneral.

The Rdvisory Committee at its April 1993 meeting in
Washington, D.C. considered proposed amendments to several
Rules. It recommerids that the following amendments be
approved for publication and comment from the bench and bar.
Copies of the proposed amendments and the proposed Advisory
Committee Notes are attached. o

i

B. Rule 5. Exemption of Persons Arrested for Unlawful
Flight to Avoid Prosecution.

Rt the Advisory Committee's October 1992 meeting 1n
Seattle, a subcommittee was tasked with studying possable
problems reculting from the requirement that' persons
arrested for violating 18 U.S.C. & 1073, Unlawful Flight t
Rvoid Prosecution (UFAP) appear before a magistrate under
Rule ‘5. The subéomm:tteé*r?ported at the April 1993 meeting
that its study indicated that several scenarios are possaible
where state officials may or'mgy not be i1nvolved in the
arrest of a UFAP defendant and that the Rule $ requarement
of prompt appearance may not be essent:al where the U.S.
attorney has no intent to prosecute. The Committee
therefore recommended that Rule S be amended to exempt UFRP
defendants from Rule 5 where the United States does not
intend to prosecute. The proposed Rule and Committee Note
are attached. The Advisory Committee recommends that the
amendment be published for public comment.

C. Rule 1©. In Absentia Arraigneents; Use of Video
Teleconferencing.

Pursuant to a proposal from the Bureau of Prisons, the
Committee cohsidered a proposal to amend Rules 1@ and 432 to
permit video arraignments at its October 1992 meeting. A
subcommittee was' appointed and recommended to the Committee
at 1ts Apral 1993 meet1ng(that Rule 1@ be amended to provide
for video arraignments, where the defendant waives the right
to be present in court. Ite recommendation was based, 1in
part, on the Judicial Conference’s recent approval of a

-5«
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pilot program in the Eastern District of North Carolina.
That program permits use of video conferencing technology to
conduct, ,competency hearings .between the court and a
carrect:ons faczlzty. The Commattee<contemplates .that the

Rule will s1mp1y perm;t the court, ,in its.discretion, to use
such technology.

The dexsory Commzttee recommends. that the proposed

amendment, which is attached, be approved for publicat:ion
and comment. v '

D. ' Rule 43. In Absentia Pretrial Sessions; Use of

o deeo Teleconferencxng, In Absentia Sentenc1ng.

The dezsory Comm:ttee conszdered two d:fferent
amendments to Rule 43. The first fo:used on use of vaideo
teleconferencing for pretrial 59551ons and the second
focused on 1n absentia sentencing for defendants who beconme
fugitives after their trial has begun.. .

1. Uideo‘felehonferenéing for Pretrial Sessions:

In conJunctxon with ats cons:deratzon of an amendment
to Rule 1@ regard:ng video arra1gnments, supra,,the
Comm;ttee also addressed an amendment to Rule 43 which would
permit use of video teleccnferenc1ng technology for other:
pretrial secs.ons,‘where the defendant waives the raght 'to
be present 1n court. Both ruleg Qenerated extens:ve
discussion and as with the .amengdment, to Rule 19, the
amendment to Rule 43 grarts the court the discretion to use
video te eccnfe*encxng. 1t does not mandate such use.

The Advisory Committee recommends that thls proposed

amendment to Rule 43 be approved for publ;catlon and public
comment.

2. In Qbsentia‘Sentencing:

The Department of Justice has proposed that Rule 43 be
amendec to permzt in absentia sentencing for defendantse who
flee after their trial has begun.( Currently, Rule 43
permits the trial itself to contihue, but makes no specific
reference to the ability of the court to continue with
sentenc1ng. As the Depariment of Justlce expla:ned this
can create ‘a grldlock on the system., The amendment would
make rt’ clear that bnte the tr:al has begun, the defendant
may not only wazve the r;ght to be present at trzal but also
" the r:gnt ‘to be’ present at sentenczng.

~

Trie Committee recofimends that the the.Standing
' ’ ' ' ' |

f
e

A

-)

H
.

)

£

]

—

=z
[ I—

g

]

f

]

A

e

3

H
L

q

)

4
[

L

L

£




e T o B

1 71

AN T S T s R At

Advisory Committee on Criminal Rules
Report to Standing Committee
May 14, 1993

~

Committee approve this amendment for publication and public
comment.

E. Rule S53. Peraitting Caseras in Courtroos;
Broadcasting of Proceedings.

Pursuant to a2 request from the American Society of
Newspaper Editors and others, the Advisory Committee
considered an amendment to Rule 53 which would permit
photographs and broadcastxng of judicial proceedings, under
guidelines adopted by the Judicial Conference. The
Committee's discucssion focused on the perding report on a
three-year pi1lot program for cameras and audio coverage of
cival proceedxngs, which was approved by the Judxc:a]
Conference 1n 1990. The Comm1ttee, following an extended
Ciscussion of this proposal, believed that 1t was
appropriate to propose an ‘amendment to Criminal Rule S3. and
seek public comment. 'In. making ‘that dec151on, the Committee
cons:cCerec both the absence of horror stories in those
courts which permat photographs and broadcastlng and tHe
pesitive features of ;uch Coverage. ’

Attachments:
GAP Report
" Proposec Amendments
Minutes of April 1953 Meeting




TO: Hon. Robert E. Keeton, Chairman
Btanding Committee on Rules of Practice and
Procedure

PROM: Hon. Wm Terrell Hodges, Chairman

Advisory Committee on Rules of Criminal Procedure

BUBJECT: GAP Report: Explanation of Changes Made Subsequent
to the Circulation for. Public CQmment of Rules
o 16' 29’ 32 lhd 40 T . "4’ i w

DATE: May 15, 1993

At its July 1992 meeting the Standing Committee
approved the c1rculatlon for public comment of proposed
amendments to Rules 16 and 29 and at its meeting in December
1992 approved the c1rculatlon for public comment of proposed
amendments to Rules 32 and. 40.

All four rules wvere publlshed on an expedlted ba51s in
January 1993 w1th a deadllne of April 15, 1993 for. any:
comments. At its meetlng on. Aprll 22,. 1993 in Washington,
D.C., two w1tnesses presented testimony to the Committee on
the proposed ‘amendments.. The Advisory. Committee has
considered. the wrltten subm1551ons of members of the public
as well as the ‘two wltnesses.; Summaries of any comments on
each Rule, the Rules, and the accompanylng Committee Notes
are attached.

The Advisory Committee’s actions on the amendments
subseguent to the circulation for public comment are. as
follows. \

1. Rule 16(a) (1) (A). Production of Statements by
Organizational Defendants.

The Committee made a minor change to the rule. As
originally published, and as reflected in the original
Committee Note, the rule did not address the gquestion of
what showing the defense would have to make to demonstrate
that the regquested statements were made by a person
associated with an organizational defendant. After
additional discussion on that point, the Committee changed
the rule to reflect that the defense is entitled to discover
the statements of persons, whom the government contends,
were in a position to bind an organizational defendant. The
Note was also changed to indicate that the rule does not
require the defense to stlpulate or admit that a particular
person was in a position to bind the organization.

2. Rule 29(b). Delayed Ruling on Judgment of
Acquittal.
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The Committee made no changes to the rule. But it did
make a minor change to the Committee Note to reflect that on
appeal of a delayed ruling on a motion for judgment of
acquittal, the appellate court would also be limited to
consideration of the evidence presented before the motion
was made. ‘ ‘ ‘ o

3. Rule 32. Sentence and Judgment.

In response to public comments on the published version
of Rule 32, the Advisory Committee has made several changes
to the rule and the Committee Note. The changes, other than
minor clarifying ¢hanges in wording, are as follows:

Time Limits: In response to a significant number
of commentators who expressed concern about codifying a
specific time limit for senteﬁ¢ing, the Committee
changed Rule 32(a) to retain the current language that
sentencing should take place "without unnecessary
delay." The rule continues to provide, however, that
the internal time limits in Rule 32(b)(6) . will be
followed unless the court advances or shortens them.
Presence of Counsel: Although most ¢ommentators
agreed that the defense counsel should. be entitled to
~attend the probation officer’s, interviews of the
defendant, there was concern that providing that right
might unnecessarily delay the seqtehcihg“pndcess. The
Committee agreed‘and;Fhanged”subdiviﬁipn”(b»(Z) to
provide that‘the‘defengant!swdbuﬁse;fisw"éntitled to
notice and a reasonable opportunity™ to .attend any
interview.''In the Note, the Committee indicated that
the burden should be' on counsel, ‘once notice is given,
to respond. 'The Note was further changed.to indicate
that the Committege béiieved‘th“t'thé@tgﬁmg! nterview"
should extend only to communications initiated by the
probation officer for the purp, se of obtaining =~
information to be used in the esentence 'r

4 N S : o

‘Probation Officer’s Determination of A

Bentencing Classification! A number of

commentators?expressed,conce;pwpbpu;wlahguagé‘in
subdivisibnﬁ(b)(él(B)thiCh\#eﬁuiréﬁttn#tVth?

presentence report should containjthe sente
| “b‘ Lo

El@bable

classification hhich]the\pfépaﬁiéhs&ff#%ergr@etermines"
atedi that that

‘ probati
: ‘laFeJ;‘h $ant‘en‘cé;. ‘ In

is applicable. Sqme‘¢omﬁéﬁﬁét§;smiﬁ¢i
language perpetuates tné‘viéyﬂﬁhaﬁ,ﬁhe»
officer determines that appropzi
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b
b )
response to that concern the Committee changed the word \\>r7
“determinesﬂ to‘"believes." ‘ - %@
- ‘ o . -
, Availability of Konprlson Programs. In response to .
‘the ggestlon‘of atmlgast’pne commentator, Rule - .
32( rA)(E) was" modi éd‘sl‘ghtly‘to clarlfy ;hat o i

b,
1nformatlon about’ nonprlsonwprograﬁs and resources need
not be 1nc1uded in the’ presentence report except in -
approprlate cases. ‘ ;

Filing of Original Objoctions. Several
commentators r‘ ‘edmthe guestion of whether, the court
; eve e ”orlglnal objections to the ' b
oted in, subd1v1smon (b) (6) (B) .
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parties -- if the court intends to rely ©n the
information in sentencing. As originally published
(and as it exists currently in Rule 32) the court had
the option of summarizing that information orally or in
writing. The language was also modified slightly to
require the court to give the defense a reasonable
opportunity to comment on the information. The
Committee Note was amended to indicate that the
reasonable opportunity requirement might necessitate a
continuance.

Notifjication of Right to Appeal: The. language in
subdivision (c¢) (5) was changed to reflect the
differences in the right to appeal, depending on
whether the defendant has entered a guilty or not
guilty plea.

4. Rule 40(d). Conditional Release of Probationer.

The Committee received no written comments addressing

the proposed change to Rule 40(d) and has made no changes in
the proposed language of the rule or the Committee Note.

Attachments:

Rules and Committee Notes
Summaries of Comments and Testimony
Lists of Commentators
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FEDERAL RULES OF CRIMINAL PROCEDURE 1

16. Discovery and Inspection
DISCLOSURE OF EVIDENCE BY THE GOVERNMENT.
(1) Information Subject to Disclosure.

(A) STATEMENT OF DEFENDANT. Upon request of a
defendént the government must shaéi disclose to the
defendant and méke available for inspection, copying,
or photographing: any felevant written or recorded
statements made by the defendant, or copies thereof,
within the possession, cusfody, or ﬁontrol‘of the
government, fhe existence of which is known, or by the
exercise of due diligence may become known, to the
attorney for the government; that portion of any
written record containing the substance of any relevant
oral statement made‘by the defendant whether before or
after arrest in :ésponse to interrogation by any person
then known to the defendant to be a government agent;
and recorded testimony of the defendant before a grand
jury which relates to the offense charged. The
government must ehall also disclose to the defendant

the substance of any other relevant oral statement made

by the defendant whether before or after arrest in

response to interrogation by any person then known by
the defendant to be a government agent if the
government intends to use that statemént at trial.

Upon reguest of a Where the defendant which is an




26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43

2 'FEDERAL RULES OF CRIMINAL PROCEDURE

organlzatlon such as a corporatlon, partnershlp,

assoc;atlon or labor unlon, the_qovernment must

't\

dlsclose to the defendant any of the foreg01ng
statemeénts made bv a g son %he—ee&f%—may—gfaﬁ%—%he

i N “ « ° E ' . P ! l E “ ' i .
who the, government contends (1) was, at the time of
maklnq the statement %ha%—%ee%tmeﬁy so situated as a

an dlrectorl offlcerL or employeeL or agent as to have
 been able legally to bind the defendant in respect to

the §ﬁbiect of the statement eeﬁéae%—eeas%é%a%éag—%he
eééease, or (2) was, at‘the‘time of offense;'personally

 involved in the alleged conduct constituting the
offense and so situated as a an director, officer, e=s

employee, or agent as to have been able legally to bind

the defendant in respect to that alleged conduct in
which the witmess person was involved.
***’*'*
COMMITTEE NOTE

The amendment is intended to clarify that the discovery
and disclosure requirements of the rule apply equally to
individual and organizational defendants. See In re United
States, 918 F.2d 138 (llth Cir. 1990)(re3ect1ng distinction
between individual and organizational defendants).- Because
an organizational defendant. may not know what its officers

or agents have said or done in regard to a charged offense,

it is important that it have access to statements made by
persons whose statements or actions could be binding on the
defendant. See also United States v. Hughes, 413 F.2d 1244
125152 (5th Cir. 1969), vacated as moot, 397 U.S. 93

(1970) (prosecution of corporations “"often resembles the most
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complex civil cases, necessitating a vigorous probing of the
mass of detailed facts to seek out the truth").

The amendment defines defendant in a broad,
nonexclusive, fashion. See also 18 U.S.C. § 18 (the term
"organization” includes a person other than an individual).
And the amendment recognizes that an organizational
defendant could be bound by an agent’s statement, see, e.g.,
Federal Rule of Evidence 801(d)(2), or be vicariously liable
for an agent’s actions. The amendment contemplates that,
upon request of the defendant, the Government will disclose
any statements within thé‘puryiew,of]thg‘:ule'andﬁmade by
persons whom: the government contends to be’ among the classes
of persons described in the rule. There is no reguirement
that the defense stipulate or admit that such persons were

in a position to bind the defendant. o
Rule 29. Motion for Judgment of Acquittal
* % % *
(b) RESERVATION OF ‘bEcISIQN_ ON MOTION. If—a—metion—for
evidenee—& The court may reserve decision on £he a motion

for judgment of acguittsl, proceed with thé;;rial (where the

motion is made before the close of all fhe‘eﬁidence), submit

the case to the jury and decide the motion‘eiﬁher before the
jury returns a verdict or after it returns a verdict of
guilty or is dischafged without having returned a verdict.

;f thejcourt reserves decision, it must decide the motion on

the basis of the evidence at the time the rulihg was

reserved.

COMMITTEE NOTE

The amendment permits the reservation of a motion for a
Judgment of acquittal made at the close of the government‘s case
in the same manner as the rule now permits for motions made at
the close of all of the evidence. Although the rule as written
did not permit the court to reserve such motions made at the end
of the government‘s case, trial courts on occasion have ‘
nonetheless reserved ruling. See, e.g., United States v. Bruno,
873 F.2d 555 (2d Cir.), cert. denied, 110 S.Ct. 175 (1989);
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United States v. Reifsteck, 841 F.2d 701 (6th Cir. 988) While
the amendment will not affect a large number of.cases, it should
remove the dilemma in those close caseés in which the court would
feel pressured into maklng an, lmmedlate, and p0551bly erroneous,
decision or v;olatlngﬂthe rule as presently wrltten by .reserving
1ts rullng on the motlon.‘ﬁ;,“ . . o

In addreSSLng the. 1ssue of preserving the government’s right
to appeal and at the same‘tlmeirecognLZLng double jeopardy
concerns,  the Supreme Court ‘observed:

We should point out that it is'entirely possible for a
trial court to reconcile the publlc lnterest in the
Government ‘s’ 'right to appeal from 'an erroneous
conclus;on of law with the defendant s interest in
avo;dlng a second prosecutlon. In United States v.
Wllson, 420 U.S. 332 (1975), the court permitted the
case ito go to the jury, 'which returned a verdict of
gullty, but it subsequently dismissed the indictment
for preindictment delay on' the basis of evidence
adduced at trial. Most recently in United States v.
Cetcolini, 435 U.S. 168 (1978), we described similar
action with approval: ‘The District Count had‘senSLbly
made its finding on the factual questlon of guilt or
lnnocence, and then ruled on the motion to suppress; a
reversal of these ! rullngs would require no further
proceedlng in the District Court, but merely a:
reinstatement of the finding of guilt.’ Id. at’ 271.

United States v. Scott, 437 U.S. 82, 100 n. 13 (1978). By
analogy, reserving a ruling on a motion for judgment of acquittal

strikes the same balance as that reflected by the Supreme Court
in Scott.

Reservxng a ruling on a motlon made at the end of the
government’s case does pose problems, however, where the defense
decides to present evidence and run the risk that such evidence
will support-the gavérnment‘s case. "To address that problem, the
amendment provides that the trial court is to conSLder only the
ev;dence submltted at the tlme of the motion in maklng its
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ruling, whenever made. And in reviewing a trial court’s ruling,
the appellate court would be similarly limited.
[Rule 32 is deleted and replaced with the following])
Rule 32. Sentence and Judgment

(a) IN GENERAT: TIME FOR SENTENCING.

When a presentence investigation and report are made

under subdivision (b)(1), sentence should be imposed

without unnecessary delay following completion of the

bProcess prescribed by subdivision (b)}(6). The time
limits gfescribed in subdivision (b)(6) may be either

shortened or lengthened for good cause.

{b) PRESENTENCE INVESTIGATION AND REPORT,

(1) When Made. The probation officer must

make a presentence investigation and submit a

report to the court before the sentence is
imposed, unless:

(R) the court finds that the information

in the record enables it to exercise its

sentencing authority meaningfully under 18
U.S.C._S§ 3553; and

(B) the court explains this finding on

the record.

{2)‘Presence of Counsel. On reguest, the
defendant ‘s counsel is entitled to notice and a
*-—-‘-—_—__-‘__———__—__'“_*—_

reasonable opportunity to attend anv interview of the

defendant by a probation officer in the course of a

presentence investigation.
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‘~(3maandi§closu:e. The report must not be

submitted to the court or its contents disclosed to

—

anyone unless the defendant has consented in writing,

found quilty.

(4) Contents of the Presentence Report. The.

presentence report must contain --

(A) information about the defendant’s

history and characteristics, including any
prior criminal record, financial condition,

and any circumstances that, because they.

affect the defendant’s behavior, may be

helpful in imposing sentence or in

correctional treatment:

(B) the classification of the offense

and of the defendant under the categories

established by the Sentencing Commission

under 28 U.S.C. § 994(a), as the probation

officer believes to be applicable to the

defendant ‘s case; the kinds of sentence and

the sentenqing range_suggested for such a

category of offense committed by such a

category of defendant as set forth in the

guidelines issued by the Sentencing

Commission under 28 U.S.C. § 994(a)(1l); and

the probation officer’s explanation of any

factors that mav suqgest a different
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sentence -- within or without the applicable

guideline -~ that would be more appropriate,

given all the circumstances;

(C) a reference to any pertinent policy

statement issued by the Sentencing Commission

under 28 U.S.C. § 994(a)(2);

(D) verified information,;gtated in a

nonargumentative style, containing an

assessment of the financial, social,

psychological, and medical impact on any

individual against whom the offense has been

committed:

_(E) in appropriate cases, information

about the nature and extent of nonprison

programs and resources available for the

- defendant;

{F) any report and recommendation

resulting from a study ordered by the court

under 18 U.S.C. § 3552(b}: and

(G) any other information recuired bv

the court.

(5) Fxclusions. The presentence report

must exclude:

() any diagnostic opinions that, if

disclosed, might seriously disrupt a program

of rehabilitation;
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(6} Dlsclosure and Obzectlons.
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___(B) sources of information obtained upon

a promise of confidentiality;

(C) any other information that, if

ﬂgigclosed, m;ght result inﬂharm, physical or

ersons.

to. the‘defendant or other

{A) Not less than 35 .days before the

-—.—-—

sentenc1ng hearlnq -~ unless the defendant

waives this minimum gerlod ~-- the probation
officer must furnish the presentence report

to _the defendant, the defendantfg,counsel,

and the attorney for the Governmentt _The

court may, by local rule or in individual

cases, direct that the probation officer not

disclose the probation officer’s

recommendation, if any, on the sentence.

(B) Within 14 days after receiving the

presentence report, the parties shall

communicate in writing to the probation

officer, and to each other, any objections to

any material information, sentencing |

classifications, sentencing guideline ranqges,

and policy statements contained in or omitted

from the presentence report. After receiving

objections, the probation officer mav meet

with the defendant, the defendant ‘s counsel,

and the attorney for the Government to
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discuss those objections. The probation

officer may also conduct a further
investigation and revise the presentence

report as appropriate.
(C) Not later than 7 davs before the

sentencing hearing, the probation officer

must submit the presentence report to the

court, together with an addendum setting
forth any unresolved objections, the grounds
for those objections, and the probation

officer’s comments on the objections. At the

same time, the probation officer must furnish
the revisions of the presentence report and

the addendum to the defendant, the

defendant’s counsel, and the attorney for the

Government.

(DY Except for any unresolved obijection
under subdivision (b)(6)(B), the court may,
at the hearing, accept the presentence report

as its findings of fact. For good cause
shown, the court mavy aliowia new obdection to

be raised at anv time before imposing

sentence.

(c) SENTENCE

(1) Sentencing Hearing. At the sentencing

hearing, the court must afford counsel for the

defendant and for the Government an opportunity to
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comment on the probatlon offlcer s determlnatlons

[ N

and on other matters relatlnq to the aunroprlate
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sentence, and must rule on anv unresolved

resentence reoort HThe¢court
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record of‘these flndlngs and

»\ !
o |
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A wrltten

determlnatlons must be appended to anv copy of the
, \u L L K N ;\ ] ! ;,

gresentence renort made avallable to the Bureau of

Prlsons.

_(2) Production of Statements at Sentencing

Hearinq. Rule 26 2(a}-(d). (£) applles at a

sentencrng hearlng under this rule. If a partvy

elects not to comolv Wlth an _order under Rule

26. 2(a) to dellver a statement to the movant, the

court mav not consrder the affldaVlt or testlmony

of the w1tness whose statement is w1thhe1d.

(3) IMDDSlthH of Sentence. Before imposing

sentence, the court must:

(A) verikathat the defendant and

defendant ‘s counsel have read and discussed .

the presentence report made available under.
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‘subdivision (by(6)(A}. . If the court has

received information excluded from the

presentence report under subdivision (b)(5)

the court == in lieu of making that

information available -- must summarize it in

writing, if the information will be relied on

in determining sentence. The court must also

give the defendant and the defendant’s

counsel a reasonable opportunity to comment

on that information;

(B} afford defendant’s counsel an

opportunity to speak on behalf of the

defendant;

(C) address the defendant personally and

determine whether the defendant wishes to

make a statement and to present any

information in mitigation of the sentence:
and

: (D) afford the attorney for the
Government an eguivalent opportunity to speak

to the court.

(4) In Camera Proceedings. The court’s

summary of information under subdivieion (c)(3)(A)

may be in camera. Upon joint motion by the

defendant and by the attornev for the Government,

the court may hear in camera the statements --

made under subdivision (c}(3)(B), (C), and (D) =-




186
187
i88
189
190
191
192
193
194
195
196
197
198
199
200
201
202
203
204
205
206
207
208
208
210
211

12

FEDERAL RULES OF CRIMINAL PROCEDURE

by the defendant, the defendant’s counsel, or the
attornéy‘fpr the Government. . .

trial on a plea of not guilty, the court must -

advise the defendant of the right: to appeal.
After imgosing sentence in any case, the court

must advise the defendant of any right to appeal

the sentence, and of the right of a person who is

unable to pay the cost of an appeal to apply for

leave to appeal in forma pauperis. If the
defendant so requests, the clerk of the court must

immediately prepare and file a notice of appeal on
behalf of the defendant.

(d) JUDGMENT.

(1) In General. A judgment of conviction

must set forth the plea, the verdict or findings,
the adjudication, and the sentence. If the

defendant is found not quilty or for anv other

reason is entitled to be discharged, judgment must

be entered accordingly. The judgment must be

signed by the judge and entered by the clerk.

(2) Criminal Forfeiture. When a verdict

contains a finding of criminal forfeiture, the
judgment must authorize the Attorney General to

seize the interest or property subiject to
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. forfeiture on terms that the court considers
proper.

(e) PLEA WITHDRAWAL. If a motion to withdraw a .

plea of quiltv or nolo contendere is made before

sentence is imposed, the court.may permit the plea to

be withdrawn if the defendant shows any fair and dust

reason. At any later time, a plea masy be set aside

only on direct appeal or by motion under 28 U.S.C.
§ 2255,

COMMITTEE NOTE

The amendments to Rule 32 are intended to accomplish
two primary objectives. First, the amendments incorporate
elements of a "Model Local Rule for Guideline Sentencing”
‘'which was proposed by the Judicial Conference Committee on
Probation Administration in 1987. That model rule and the
accompanying report were prepared to assist trial judges in
implementing guideline sentencing mandated by the Sentencing
Reform Act of 1984. See Committee on the Admin. of the
Probation Sys., Judicial Conference of the U.S., Recommended
Procedures for Guideline Sentencing and Commentary: Model
Local Rule for Guideline Sentencing, Reprinted in T.
Hutchinson & D. Yellen, Federal Sentencing Law' and Practice,
app. 8, at 431 (1989). It was anticipated that sentencing
hearings would become more complex due to the new fact
finding requirements imposed by guideline sentencing
methodology. See U.S.S.G. § 6A1.2. Accordingly, the model
rule focused on. preparation of the‘presentenceVreport as a
means of identifying and narrowing the issues to be decided
at the sentencing.hearing. -

Second, in the process of effecting those amendments,
the rule was reorganized. Over time, numerous amendments to
the rule had created a sort of hodge podge; the «
reorganization represents an attempt to reflect an

. appropriate seguential order in the sentencing procedures.

Subdivision (a). Subdivision (a) retains the general
mandate that sentence be imposed without unnecessary delay

thereby permitting the court to regulate the

time to be
allowed for the probation officer to complete the'

presentence investigation and submit the report. The only
requirement is that sufficient time be' allowed for

completion of the process prescribed by subdivision (b) (6)
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unless the time periods established in the subdivision are
shortened or lengthened by the court for good cause. Such
limits are not intended to create any new substantive right
for the defendant or the Government which would entitle
either to relief if a ‘time limit: prescrlbed in‘the’ rule is
not kept.

;

The: remalnder of SublelSlon (a), Wthh addressed’the

e

sentenc1ng hearlngpnls now,located in suble151onu(c

Subdivision (b). Subdivision (b) (formerly isubdivision
(c))., whlch addresses the presentence 1nvest1gatlon, has
been modlfled in several,respects. " D e e GR

First, subdivision (b)(2) is a new prov;sron which'
provides that, on request, defense counsel is entitled to
notice and a reasonable opportunity to be present at any
interview of the defendant conducted by the probation
officer. Although the ‘courts have not held that presentence
interviews are a critical stage of the trial for purposes of
the Sixth Amendment right to counsel, the amendment reflects
case law which has 1ndlcated that requests for counsel to be
present should be. honored.  See, e. g., -United States v.
Herrera—Flgureroa, 918 F. 2d 1430, 1437 (9th Cir. 1990) (court
relied on its supervisory power to hold that probatlon
officers must honor request for counsel’s presence), ‘United
States V.uTlSdaIE, 952 F.2d..934,:1940 (6th Clr.”1992)(court
agreed, with rule ‘reguiring: probatlon officers to honor
defendant[s request for: attorneyior request from attorney
not to 1nterv1ew defendant in absence of counsel) The
Committee: belleves that" permlttlng counsel to'be present
during, such interviews may avoid'unnecessary
mlsunderstandlngs between the probatlon officer and the
defendanty. The‘rule does not further define the term
“1nterv1ew." The Commlttee lntended for the prov1slon to
apply to.;any; communlcatlon lnltl ited by the’ probatlon
offlcer where he.,or she'is asklng the defendant to prov;de
1nformatlon whlch will be used 'in’ preparation of the
presentence lnvestlgatlon. Spontaneous or unplanned
encounters between the defendant ‘andtHe probation ‘officer

would normally not fall within the purview of the rule. The

Committee also believed that the:burden should rest on

defense counsel hav1ng recelvedwnotlce, to respond as

promptly\as posslble to enable tlmely completlon of the
presentence report.

‘ SublelSlOn (b)(6), formerly (c)(3), 1ncludes several
changes which recognize .the key role the presentence report
is playlng under guldelrne ‘sentencing. The major thrust of
these changes is to address the problem of resolving
ob]ectlons by the, partles to the probation officer‘s
presentence report. - Subdivision (b)(6)(A) now provides that
the probatlon oiflcer must present the presentence report to
the partmes not| later than:35 days before the sentencing
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hearing (rather than 10 days before imposition of the
sentence) in order to provide some additional time to the
parties and the probation officer to attempt to resolve .
objections to the report. There has been a slight chapge in
the practice of deleting from the copy of the report given
to the parties certain information specified in (b)(6)(a).
Under that new provision (changing former subdivision
(c)(3)(a)), the court has the discretion (in an individual
case or in accordance with a local rule) to direct the
probation bfficer_to‘withhold‘any“finalhrepommendation
concerning the sentence. Otherwise, the recommendation, if
any, is subjectmto,disclbsure, The prior practice of not
disclosinéuconfidential information, or other information
which might result in harmi’to thedéferidant or other
persqng,’is,:etained in (b)(5). ‘ -

New subdivisions (b)(6)(B), (C), and (D) now provide
explipitAdeadlineswgnd guidance on resolving‘disputeswabout
the contents of the presentence report. ' The amendments are
intended to provide:;early resolution of such disputes by (1)
requiring‘the;partiés‘to‘pﬁovide the probation officer with
a8 written list of objections to the report within 14 iays of
receiving the report; (2) pe _'ttingnthe‘prbbation5df§icer‘
to meet with the defendant, the defendarnt ‘s counsel, ‘and the
attorney for the Government to discuss objections. to the

report, conduct.an additional investigation, and“to ake
revisions to the report as deemed appropriate; (3} reqliiring
the pfobation‘offgcer‘to‘submit the report.to the court and
the parties not later than 7.days before the sentencing.
hearing, noting any unresolved disputes; and (4) permitting
the court to treat the report as its findings of fact,
except for the parties’ unresolved objections., Although the
rule does not explicitly address the question of whether
counsel ‘s objections to the report are toibe filed with the
court, there is nothing in the rule whichiwould prohibit a
court from requiring the parties to file their originail
objections or have them included as an addendum to thei
Presentence report. J o o

This procedure, which generally mirrors the approach in
the Model Local Rule for Guideline Sentencing, supra, is
intended to maximize judicial economy by providing
orderly sentencing hearings while also providing fair
opportunity for both parties to review, object to, and
comment upon, the probation officer’s report in advance of
the sentencing hearing. Under the amendment, the parties
would still be free at the sentencing hearing to comment on
the presentence report, and in the discretion of the court,
to introduce evidence concerning their objections to the '
report. : EREE

] Subdivision (c). ‘Subdivision (c) addresses the
imposition of sentence and makes no major changes in current
practice. The provision consists largely of material
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formerly located in subdivision (a). Language formerly in N
(a) (1) referring to'the court’s: disclosure to the partles of ! )
the probatlon officer’s- determlnatlon of"the sentenc1ng , o
classifications and ‘sentencing guldellne range is mow
located. in subd1v151ons‘(b)(4)(B) and - (c)(l) Likew1se, the
brief: Ieference 1n fOrmer (a)(l)%to the abll;ty of the ‘

sentenc1n§ hearing,
the part;es to lntroc le‘speaks“

SinjenC*n

Nt

wlonl(c)(l)”(formerly subi

tes,t t 1 hevcourt Heed :ndt resolx

‘On“(c)(3)(D))
controverted“ :
,nt‘ln,wcr w111 !
not: affect" ‘did
addedwln‘the

M\ 1!

yEaken

he, former provision bpt~‘
rec tion thatwthere‘mlght‘ e situdtions, due
ps' in the;sentencing ranges,‘whp e a | cntroverted
matter w uld not alter the sentence even if thewséntenc;ng

range were changed.

It
H

b
The‘prov1$1on for dlsclosure of a w1tness' statements,

which was.re ently. proposed as an amendment to Rule 32 as
new subdzvzsmon (e); is now located ln sudeV151on Kc)(Z)

Subd1v151on (¢) (3) includes minor changes. Flrst, if
the court intends to rely on information otherwise excluded
from theupresentence sreport. under subdivision (b)(5), that
1nformat&on1;s to be summarized in writing and submitted to-
the defepdant and the defendant’s counsel. Under the former
provision in (c)(3)(A), such information could be summarized

orally. Once the information is presented the defendant

| -

E

and the defendant 5 counsel are to be glvenwa reasonable )
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o?portunity to comment; in appropria?e cases, that may
require a continuance of the sentencing procgedlngs.

Subdivision (c)(5), concerning notification of the
right to appeal, was formerly included in subdivision
(2)(2). Although the provision has been rewritten, the
Committee intends no substantive change in practice. That
is, the court may, but is not required to, advise a
defendant who has entered a guilty plea, 'nolo contendere
plea or a conditional guilty plea of any right to appeal
“(such as an appeal challenging jurisdiction). However, the
duty to advise the defendant in such cases extends only to
advice on the right to appeal any sentence imposed.

: ‘i Bl : s .

Subdivision (d). Subdivision (d), dealing with entry
of the court’s judgment, is former subdivision (b).

Subdivision (e). Subdivision (e), which addresses the
topic of withdrawing pleas, was formerly subdivision (d).
Both provisions remain the same except for minor stylistic
changes. ‘ * ‘ -

Under present practice, the court may permit, but is
not required to hear, victim allocution before imposing
sentence. The Committee considered, but rejected, a

provision which would have required the court to permit
victim allocution at sentencing.

Rule 40. Commitment to Another District
4‘ * % % % %

- (4) ARRE§T OF PROBATIONER OR SUPERVISED RELEASEE. If a
person is arrested for a violation of probation or
supervised release in a district other than the district
having jurisdiction, such person shall be taken without
unneceséary delay before the nearest available federal
magistrate judge. The person may be released under Rule
46(c). ihe federal magistrate judge shall: |
(1) Proceed under Rule 32.1 if jurisdiction over the person

is transferred to that district;
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(2) Bold a prompt prellmlnary hearlng lf the
alleged vrolatlon occurred rn that dlstrlct, and either

(1) hold the person to answer ln thegdlstrlct ‘court of

upon production °fA9§rt%@%9d cogiesvof'pheijudgment,
theuwarrant, and the aﬁpfdcatiou‘for the warrant, and
upon a finding that tbé“pe}Son before the magistrate is
the person named in the warrant.

k kK Kk k

COMMITTEE NOTE

The amendment to subdivision (d) is intended to clarify the
authority of a magistrate judge to set conditions of release in
those cases where a probationer or supervised releasee is
arrested in a district other than the district having
jurisdiction. As written, there appeared to be a gap in Rule 40,
especially under (d)(1l) where the alleged violation occurs in a
jurlsdlctlon other than the district having jurisdiction.

A number of rules contaln references to pretrial, trial,
and post-trial release or detention of defendants, probationers
and supervised releasees. Rule ‘46, for example, addresses the
topic of release from custody. Although Rule 46(c) addresses
custody pendlng sentenc;ng and notice of appeal, the rule makes
no explrc;t provision for detaxnlng or releasing probationers
or supervised releasees who are later arrested for violating
terms of thelr probation or release. Rule 32.1 provides
guidance on proceedings 1nvolv1ng revocation of probation or
supervised release. In partlcular, Rule 32.1 (a)(l) recognizes
that when a person is held in custody on the ground that the
person violated a condition of probatlon or supervised release,
the judge or United States magistrate judge may release the
person under Rule 46(c), pending, the revocation proceeding.

But no other explicit reference is made in Rule 32.1 to the
authority of a judge or magistrate judge to determine
conditions of release for a probationer or superVLSed releasee
who is arrested in a district other than the district having
jurisdiction.
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The amendment recognizes that a judge or magistrate judge
considering the case of a probationer or supervised releasee
under Rule 40(d) has the same authority vis a vis decisions
regarding custody as a judge or magistrate prdceeding under
Rule 32.1(a)(1l). Thus, regardless of the ultimate disposition
of an arrested probationer or supervised releasee under Rule
40(d), a judge or magistrate judge acting under that rule may
rely upon Rule 46(c) in determining whether custody should be
continued and if not, what conditions, if any, should be placed
upon the person. :
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San Diego, California

. . ‘ . . October 11-12, 1993
Advisory Committee on Criminal Rules 1

Rule 5
Fall 1993

FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 5. Initial Appearance Before the Magistrate

(a) IN GENERAL. Except as otherwise provided in this
rule, an officer making an arrest under a warrant issued
upon a complaint or any person making an arrest without a

warrant sheii must take the arrested person without

unnecessary delay before fhe nearest federal magistrate
judge or, im~the-event-that if a federal magistrate judge is
not reasonably available, before a state or local judiciél\
officer authorized by 18 U.S.C. § 3041. If a person

arrested without a warrant is brought before a magistrate

judge, a complaint, satisfying the probable cause
requirements of Rule 4(a), must be promptly filed shaii-be
£iled-forthvwith-which-shati-compiy-with-the-requirements-of
Rute-4{a)-with-respect-te-the-show-ef-prebabie-cause. When
a person, arrested with or without a warrant or given a
summons, appears initially before the magistrate judge, the

magistrate judge shat® must proceed in accordance with the

applicable subdivisions of this rule. _An officer making an
arrest under a warrant issued upon a complaint charging
solely a violation of 18 U.S.C. § 1073 need not comply with
this rule if the person arrested is transferred without
unnecessary delaﬁ to the custody of appropriate state or

local authorities in the district of arrest and an attorney




23

24

Advisory Committee on Criminal Rules o 2
Rule 5 )
Fall 1993

FEDERAL RULES OF CRIMINAL PROCEDURE

for the government moves promptly, in the district in which
the warrant was issued, to dismiss the complaint.

COMMITTEE NOTE

The amendment to Rule 5 is intended to address the
interplay between the requlrements for a prompt appearance
before a magistrate judge and the processing of persons
arrested for the offense of unlawfully fleeing to avoid
prosecution under 18 U.S.C. § 10673, when no federal
prosecution is 1ntended. Title 18 U.S.C. § 1073 provides in
part: v o o S ‘

‘"Whoever moves or travels in interstate or foreign

commerce with intent...to avoid prosecution, or
custody or ‘confinement after conviction, under the
laws of the place from which he flees...shall be
fined not more than $5000 or imprisoned for not
more than flve years, or both.

*****

Violations of this article may be
prosecuted...only upon formal approval in wrltlng
by the Attorney General, the Deputy Attorney
General, the Associate Attorney General, or an
A551stant Attorney General of the Unlted States,
which function of approving prosecutions may not
be delegated.“

In enacting § 1073, Congress apparently 1ntended to provide
assistance to state criminal justice authorities in-an
effort to apprehend and prosecute state offenders. It also
appears that by requiring permission of high ranking '
officials, Congress intended that _prosecutions be limited in
number.' In fact, prosecutions under this section have been
rare. The purpose of the statute is fulfilled when the
person “is apprehended and turneéd over to state or local
authorities. 1In such cases the requirement of Rule 5 that
any person arrested under a federal ‘warrant must be brought
before a federal maglstrate judge becomes a largely
meaningless exercise and a needless demand upon federal - -
judicial resources.
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In addressing this problem, one of several options are
commonly used by federal authorities when no federal ‘
prosecution is intended to ensue after the arrest. First,
once federal authorities locate a fugitive, they may contact
local law enforcement officials who make the arrest based
upon the underlying out-of-state warrant. In that 1nstance,
Rule 5 is not impllcated and the United States Attorney in
the district 1ssu1ng the .§ 1073 complaint and warrant can
take action to dismiss both. In a second scenarlo the
fugitive is arrested by federal authorltles who, in
compliance with Rule 5, bring the person before a federal
magistrate judge. If 1ocal law enforcement officers are
present, they can take custody, once the United States
Attorney informs the magistrate that there will be no |
prosecution under § 1073. Dependlng on the avallablllty of
state or local officers, there may be some delay in the Rule
5 proceedings; any delays following release to local'
OfflClalS, however, would not be a function of RuleMS. In a
third 51tuatlon; federal authorities arrest''the fugitive but
local law enforcement authorltles are not present at the
Rule 5 appearance. Dependlng oh''a varletyyof praotlces, the
magistrate may calendar a removal ‘hearing under Rule 40, or
order that the person be held 1n federal: custody ﬂ”ndlng
further actlon by the local authorltles.\w

Under the amendment, officers arresting a fugitive
charged only with v1olat1ng § 1073 need not bring the person
before a magistrate judge under Rule 5(a) if there is no
intent to actually prosecute the person under that charge.
Two requirements, however, must be met. First, the arrested
fugitive must be transferred without unnecessary delay to
the custody of state off1c1als. Second,wsteps must be taken
in the appropriate 'district to dismiss the complalnt
alleging a violation of § 1073. ‘The rule contlnues to
contemplate that persons arrested‘by federal off1c1als are
entitled to prompt handling of federal charges 1f ‘
prosecution is 1ntended and prompt transfer to state
custody if federal prosecutlon 1srnot contemplated.
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Rule 10, Arfraigmment = = o o

N ! Pre -

‘Ar%aignmeﬁt;‘wﬁich‘must shat} be conducted in open

court ‘and sha}}-cons1sts of.

(b )léai:“ng on' the defendant to plead to the 1nd1ctment”

] H\

or informatlon therete.

" : b : “ SRR
] ‘ ‘ ; o Sk
\

The defendant must sha}i ‘be glven a copy of the 1ndlctment

p}ead.

defendant not physically present in court, iffthe\défendant

waives the right to be arraigned in open court. |,

X ‘ . .
LS B Lo

COMMITTEE NOTEIT ‘

Read together Rules 10 and 43 requlre the defendant to
be present in court for the arralgnment. See, e. g.,‘
Valenzuela—Gonzales v. United States, 915 F. 2d 1276, 1280
(9th C1r. 1990)(Rules 10 and 43 are broader 'in protectlon
than the Constltutlon) The amehdment 'to Rule 10, ‘
addition to severa1 styllstlc changes, creates an, exceptlon
to that rule and provides that the court may permlt
arralgnments through video teleconferenc1ng if the defendant
waives the right to be present in court. Similar amendments
have also been made to Rule 43 to cover other pretrial
sessions.

In amending the rule, and Rule 43, the Committee was
very much aware of the argument that permlttlng video
arraignments could be viewed as an erosion of an important
element of the judlclal process. First, it may be important
for a defendant to see, and experience first—hand the formal

Hﬁ
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impact of the reading of the charge. Second, it may be
necessary for the court to personally see and speak with the
defendant at the arraignment, especially where there is a
real question whether the defendant really understands the
gravity of the proceedings. And third, there may be
difficulties in providing the defendant with effective and
confidential assistance of counsel if the two are in
separate locations, connected only by audio and v1deo
linkages.

The Committee nonetheless believed that in appropriate
circumstances the court, and the defendant, should have the
option of conducting the arraignment where‘the defendant is
in visual and aural contact with the court, but in a
different location. Use of video technology might be
particularly appropriate, for example, where an arraignment
will be pro forma but the time and expense of transporting
the defendant to the court are great. In some districts,
defendants have to be transported long distances, under
armed guard to an arralgnment which may take only minutes
to complete. : : :

- A critical element to the amendment is that no matter
how convenient or cost effective a video arraignment might
be, the defendant’s right be present in court stands unless
he or she waives that right. As with other rules including
an element of waiver, whether a defendant voluntarily waived
the right to be present in court during an arraignment will
be measured by the same standards. An effective means of
meetlng that requirement in Rule 10 would be for the court
to obtain the defendant’s views during the arralgnment
itself or require the defendant to execute the waiver in
writing. :
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Rule 43. Presence‘of}pefenqqntdn

..
kT

(a) Presence Requlred.; The defendant sha}} must be‘

present at the arralgnment at the tlme of the plea at

every stage of the tr1a1 1nclud1ng the 1mpane11ng of the

jury and the return of the verdlct and ‘at the 1mpos1t10n of

sentence, except as otherw1se prov1ded by thls rule.ﬂ_‘
(b) Contlnued Presence Not Requlred. ‘The further

progress of the trlal to and 1nclud1ng‘the return of the

verdict, and the im os1t10n of sentence, will sha&i not be

prevented and the defendant w1ll shaii be con51dered to have
waived the rlght to be present whenever a defendant
1n1t1a11y present at tr1a1
(1) 1s voluntarlly absent after the trlal has
commenced (whether or not the defendant has been

1nformed by the court of the obligation to remain

during the trial), ewr

(2) in a noncapital case, is voluntarily absent at

the imposition of sentence, or
£23(3) after being warned by the court that

disruptive conduct will cause the removal of the
defendant from the courtroom, persists in conduct which

is such as to justify exclusion from the courtroom.
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Rule 43
Fall 1993

FEDERAL RULES OF CRIMINAL PROCEDURE

"(c) Presence Not:Required.‘ A defendant need not be

present in-the-fellewing-situations:

(1) A-eerperatien-may-appear-by-counsei-feor-ati

purpeses when represented by counsel and the. defendan
is an organlzatlon, as deflned 1n 18 U.S. C. § 18;

(2) In—preseeutten-fer-effenses when the offense

is punishable by fine or by 1mprlsonment for not more

than one year or,both, the‘coprt, with the written

consent of the defendant, may‘permit arraLgnment, plea,

trial, and imposition of sentence in the defendant’s

absences}

(3) At when the proceeding involves only a

conference or argumemt hearing upon a question of lawwp

4) when the proceeding is a pretrial session in

which the defendant cah participate through video
teleconferencing and waives the right to be present in

court; or

‘f4§(5) At when the proceeding involves a

correction reduction of sentence under Rule 35.

COMMITTEE NOTE

The revisions to Rule 43 focus on three areas and
reflect in part similar changes in Rule 10, which governs
arraignments. First, the amendments make clear that a
defendant who, 1n1t1ally present at trial but who
voluntarlly flees before sentencing, may nonetheless be

sentenced in absentla.

Second, the court may use video
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FEDERAL RULES OF CRIMINAL PROCEDURE

technology to conduct pretrial sessions with the defendant
absent from the courtroom;, where the defendant waives the
right to be present. Thlrd the rule is amended to extend
to organizational defendants.‘ In "addition, some stylistic
changes have been made.‘

Subd1v1s1on (a). The changes to subd1v151on (a) are
styl1stlc ‘e nature and- ‘the Comm1ttee intends no substantive
change in the operatlon of that prov1s1on.

e

SublelSlon (b) The changes 1n subd1v151on (b) are
1ntendedw”T;&émedy“the sltuatlon where ‘a4’ deféndant
lees before sentence is 1mposed. Without the
jS‘doubtfuI that a court could sentence a

ho‘had been present durlng Fhe entlre trlal but

The rlght to be present at court, although 1mportant

is not absolute. The caselaw, and practlce in many
jurisdictions,lsupports the propos1tlon that the right to be
present at! tridﬂﬂﬁd&?béﬂwW“‘ed through . inter '‘alia, the act
of fleelng See generally rosbywv. Un;ted States, 113
s.ct. ‘748, __vu.s. (1993). ' 'The améndment extends
only to noncapltal casesﬂ ” :appllesbonly‘where the
defendant«ls~yoﬂuntar11ywam‘ent dftér theitrial has
commenced. The Committee env151ons that‘defense counsel
will continusltéireépreseént ithe: 1n€erests $f the ‘defendant at
senten01ng.

The words “at trlal" have been added at the end of the
first sentence to make clear that the trial of an absent
defendant is possible only 1f thewdefendant was previously
present at the itrial. - See: Crosbylv. United States, supra.

Subdivision (c). There are two changes to subdivision
(c). The first is technical in nature and replaces the word
"corporation" with a reference to "organization," as that
term is defined in 18 U.S.C! §! ls‘to include entities other
than corporatlons. ‘

The second change to subdivision (c) is more
51gn1flcant.‘ New subd1v151on (c)(4), Whlch parallels a
similiar amendment in Rule 10, prov1de% that the court may
use video teleconferen01ng technology to- conduct pretrlal

sessions with the defendant at andther location -~ if the
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defendant waives the right to be personally present in
court. The Committee balanced the concern that this might
dehumanize the judicial process against the fact that some
pretrial sesssions can be very brief, pro forma,
proceedlngs. As noted above, the right to be present in
court is not an absolute rlght and may be voluntarily
waived by the defendant. It is 1mportant to note that the
amendment does not require the court to use such technology:;
the rule simply recognlzes“that the:..court may, under
approprlate conditions, and in full respect of the
defendant’s rights, use such technology. :

Although the Committee did not attempt to further
define the term pretrial sessions, the rule could logically
extend to sessions such as Rule 5, proceedings, arraignments
(as specifically provided for in the amendment to Rule 10),
preliminary examinations under Rule 5.1, competency
hearings, pretrial conferences, and motlons ‘hearings not
already within the purview of subd1v1s1on (c)(3). The
Committee does not contemplate that the amendment would
extend to gullty plea 1nqu1r1es under Rule 11(c)
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Y

Rule 53 Regulatlon of Conduct 1n the COurt Room

The: taklng of photographs 1n the court room durlng the“

gl Wy

progress of judlclal proceedlngs or radte broadcastlng of

judlClal proceedlngs from the court;roommshal must not be

»“r i

1‘ l"L

The amendment to Rule 53 marks‘a shlft in the federal
courts’ regulatlon of camnéras 1n‘the court room .and the'
broadcastlng of judicial proceedings. The change does not
require the courts to permit such activities in criminal
cases. Instead the rule authorlzes the JudlClal Conference
to do so under whatever guldellnes it deems approprlate.

The debate over cameras in the court room has subsided
due to several developments in the last decade. First, the
Supreme Court’s decision in Chandler v. Florida, 448 U.S.
560 (1981) made clear that it is not a denial of due process
to permit cameras at criminal trials. Second, a large
majority of the state courts now permlt photographlc and
broadcasting coverage of criminal-trials, without
significant interruption in the proceedlngs or adverse
impact on the partlclpants. Third, developments in video
and audio technology have enabled ‘coverage of judicial
proceedings to be accompllshed with little or no
interruption; some courts have adopted rules requiring
poollng of coverage, which seems to even‘further reduce the
liklihood of disruption.

In 1990 the Judicial Conference approved a three-year
pilot program with audio coverage and photographic coverage
of civil proceedings in selected trial and appellate courts.
The Conference declined to apply the program to criminal
proceedings -- because of the absolute ban of such
activities in Rule 53.

(O

£
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FEDERAL RULES OF CRIMINAL PROCEDURE®

In adopting the amendment the Committee was persuaded,
in part, by the fact that despite the wide, and almost
common, presence of cameras in court rooms there has not
been a long list of complaints or a parade of horrible
experiences. To the contrary, the Committee believed that
judicial decorum might be enhanced if the media is able to
observe, and record, the proceedings from a location outside
the court room. The Committee also recognized that the
criminal justice system might be better understood, and
appreciated, if criminal proceedings are made readily
available to the public at large. See Richmond Newspapers,
Inc. v. Virginia, 448 U.S. 555, 573 (1980)(vital role of
print and electronic media as surrogates for the public
supports opening of courts to audio and camera coverage).
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AGENDA III - D -1
San Diego, California
October 11-12, 1993

MEMO TO: Advisory Committee on Criminal Rules
FROM: Dave Schlueter, Reporter

RE: Clarification of Rule 6: Proposed Revision of
Statistical Reporting of Indictments

DATE: September 2, 1993

Attached are memos prepared by Mr. Peter McCabe and Mr.
David Cook (Chief of the Statistics Division) concerning the
issue of whether a proposed change in statistical reporting
of indictments might violate the secrecy provisions of Rule
6.

As noted in Mr. McCabe’s memo of April 7, 1993, the
Ccriminal Rules Committee normally does not provide advisory
opinions. But in its role it may decide whether any
amendments to a particular rule are appropriate.

At this point, there is no specific suggestion that
Rule 6 be amended.
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BANKRUPTCY RULES

SAM C. POINTER, JR.
CIVIL RULES

WILLIAM TERRELL HODGES

April 7, 1993 o CRIMINAL RULES

RALPH K. WINTER, JR.
EVIDENCE RULES

MEMORANDUM TO DAVID L. COOK )
SUBJECT: Clarification of Criminal Rule 6

' I received your memorandum of March 23, 1993, that requests .
clarification of Rule 6 of the Federal Rules of Crlmlnal
Procedure regarding the statistical reporting of sealed
indictments. Altheugh I believe that YOur proposal to report
sealed indictments as "generlc" cases is not inconsistent with
the provisions of the present rule, I am sending a copy of your
memorandum to the chairman and reporter of the Adv1sory Committee
on Criminal Rules for con51deratlon.

As you know, the commlttee does not render "advxsory
opinions" on the 1nterpretatlon of a particular rule.:
Nonetheless, becausé the committee 'is responsible to carry on "a
continuous study of the operatlon and effect of the general rules
of practice ‘and proCedure“‘and since your proposal may require
amendment. of the rule, I have referred“your memorandum to the
committee’ s‘phalrman for whatever actlon, if any, he determlnes
approprlate. W e o , ‘

Peter G. McCabe
Secretary.

cc: Honorable Robert E. Keeton
Honorable William Terrell Bodges
William R. Wilson, Esqg. ‘
Professor David A. Schlueter
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3
MEMORANDUM TO PETER MCCABE -
b
SUBJECT: . Clarification of Rule 6, Federal Rules of Criminal Procedure L

Historically, statistical reports of sealed indictments filed in district court have not been
submitted to the Administrative Office until the time the indictments were unsealed; this procedure

H
LN, —

.

was implemented primarily because of the secrecy requirements imposed by Rule 6 of the
Federal Rules of Criminal Procedure. These actions have been counted as “filings" for workioad

purposes during the month they were unsealed along with other indictments actually filed during
that month. S

|

When courts were maintaining manual dockets and submitting manual statistical reports, it
was a fairly simple process for them to withhold the report until the indictment was unsealed.
With the implementation of ICMS, where statistical reports are generated automatically from

docket entries, it is much more difficult to follow separate procedures for sealed indictments, T
Special system events must be created by clerks to allow for docketing of the indictment in the e s
court database while preventing the automatic submission of a filing report. When the indictment
is unsealed, additional special events must be created to generate the filing report, including ]
some infbmfgation from the original docketing of the case. ‘ ‘ L
To gase the reporting burden on the courts, we would like to revise the reporting M)
requirem;engs to have all indictments (whether sealed or not) reported at the time of actual filing L
using one standard set of procedures. Procedures could be developed in ICMS to replace the '
defendant name with the word "Sealed" in the statistical record of sealed indictments: maintained —
in Washington. In the summary reports published by the Administrative Office, sealed indictments i
would not be reflected separately, but would be ihdludeg in the grand total for defendants ’
commenced on indictment. | T —
‘ ‘ \
The remaining question is whether implementing this proposed procedure would put us in )
violation of Rule 6, F.R.Cr.P. We feel that in your capacity as Secretary to the Rules Committee of
the Judicial Conference, you are the most appropriate individual to make such a determination or -

g

to provide us guidance on how to get a “green light" for making this change.

Please advise us whether the reporting of a *generic* case opening without including the

defendant's name is inconsistent with Criminal Rule 6.
d.

David L. Cook

m A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY ’_J—————z
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f AGENDA III - D - 2
San Diego, California
October 11-12, 1993

MEMO TO: Advisory Committee on Criminal Rules
FROM: Dave Schlueter, Reporter

RE: Rule 16: Proposal To Amend Rule to Require
Government Disclosure of Witnesses

DATE: September 3, 1993

At its April 1993 meeting in Washington, D.C., the
Committee briefly considered a proposed amendment to Rule
16, drafted by Mr. Wilson and Professor Saltzburg. The
amendment addressed the issue of government disclosure of
its witnesses to the defense. During the meeting a letter
from Attorney General Reno was hand delivered to the
Committee; she requested that the Committee delay
consideration of the proposed amendment until she had had an
opportunity to study the issue. Following discussion, the
Committee voted unanimously to table the matter until its
Fall 1993 meeting.

On August 4, 1993, the Attorney General wrote to Judge
Hodges, indicating that she could not support the proposed
amendment. In support of her position she attached a
lengthy memo prepared by Mr. Roger Pauley.

Attached to this memo are:

- The Wilson/Saltzburg draft amendment (I have
retyped the proposal and included line
numbers, etc.)

- Attorney General Reno’s letter and a memo
from Roger Pauley;

- Materials showing the Advisory Committee’s
proposed amendment to Rule 16 in 1974; and

- An alternative draft amendment.

I have taken the liberty of drafting another, shorter,
version of a possible amendment to Rule 16 which does not
include a requirement to disclose the government witnesses’
statements. This version includes elements of the 1974
proposal along with some elements of the Wilson/Saltzburg
proposal. Note that additional language is in brackets;
this language parallels similar language in the 1974 version
concerning the government’s ability to depose one of its
witnesses if it is required to disclose that witness’ name,
etc.



-

The issue before the Committee is whether it should
proceed to recommend an amendment to Rule 16. If the
Committee is interested in moving forward with an amendment,
then the following 1ssues may be addressed.ﬂ‘w‘

Whether the disclosure. should be trlggered by -

a defense request

Timing requirements (For requesting and/or
disclosingrthe names, etc.)

_ Whether the dlsclosure requlrements should
“extend to “statements“ by the government
1w1tness., . .

i

Whether a. rec1proc1ty dlsclosure prov151on

‘should be included.

The procedures, if any, for determlng whether
the“government may avoid making. the
disclosure

Whether some provision should be made for
dep051ng the government witness under Rule 15

- as prov1ded in the 1974 amendment.
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FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 16. Discovery and Inspection

(a) DISCLOSURE OF EVIDENCE BY THE GOVERNMENT.

(1) Information Subject to Disclosure.
Tk ok ok ok

(F) NAMES AND ADDRESSES OF WITNESSES. Upon
request of the defendant, the goverhﬁent nust
disclose to the defendant, not later ﬁhan seven
days before trial, the names and addresses of the
witnesses the government intends to call in the
presentation of its case in chief. If the
government has a good faith belief that pretrial

disclosure of some or all of this information will

either pose a threat to the safety of a person or
obstruct justice, it may seek protective or
modifying orders from the Court in accordance with
subdivision (d).

[When a request for discovery of the names
and addresses of witnesses has been made by a
defendant, the government must be allowed to
perpetuate the testimony of such witnesses in
accordance with Rule 15]

* % % * %

(2) Information Not Subject to Disclosure. Except

as provided in paragraphs (A), (B), (D), amé& (E)=,
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and (F) of sub@ivision(af(l), this{ruleﬂdoes not
autho;;ze thg‘discovegquf ipspection of reports,
memoranda, or othér‘interngl goiernment documents
made\by{the attorney for‘the gqyernment or other

gove;pﬁ;ﬁﬁwégents in qﬁnnectign wi#h the

investigation or prosecution of the case.
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FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 16. Discovery and Inspection

(a) DISCLOSURE OF. EVIDENCE BY THE GOVERNMENT.

(1) Informatlon Subject to Dlsclosure.
* k k Kk *

(F) STATEMENTS OF WITNESSES. Upon request
of the defendant made no later than four (4)
weeks prlor to trlal the government no later
than one (1) week before trlal (i) must disclose
to the defendant the names of prospectlve
government w1tnesses and make available for
copying any statements of these witnesses as

deflned 1n Rule 26.2 (f), and (11) w1th respect to

'any statements which the government 1ntends to

offer pursuant to Fed. R. Ev1d. 801 (4d)(2)(E),
must disclose to the defendant and make available
for copying statements as defined by Rule 26.2 and
a summarv of the substance of any other such
statements, provided that the information covered
by this subdivision is within the nossession,
custody, or oontroi of the government, the
existence of which is known, or‘by the exercise of
due diligence may become known, to the attorney
for the government. In the event, however, that

the government has a good faith belief that
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pretrlal dlsclosure of ‘some or all of thls

1nformatlon w111 pose a threat to the safety of

[

w1tnesses or of obstructlon of Justlce the
attorney for the government may submlt to the
Court ex parte and under seal all names,

statements and summarles covered by thls

A
E

subd1v151on w1th a statement settlng forth the

,ﬂ \ n‘fw;\ H I

reasons why the government belleves 1n good faith

that the ev1dence cannot be safely dlsclosed prior

l

to trlal. The Court must keep any ex parte

submlss1on by the government under seal unt11 the

A
Wk

conclu51on of the trlal at which tlme the Court
[

must make the portlons of the submlSSlon that are

“t
‘,&

relevant to the testlmony of any government
w1tness or to statements admltted pursuant to Fed.
R. Ev1d 801 (d)(z)(E) a part of the publlc

record. The Court may rev1ew whether the
bk

government fa11ed to comply w1th th1s subd1v151on

\ by falllng elther to dlsclose names, statements or
summaries to the defendant or to submit them to
the Court ex‘parte and‘under‘seal\ but the Court
may not rev1ew the suff1c1ency of the reasons
prov1ded in an gz_partg subm1551on by the

1
1

government under seal.

L

€]

i

[

H ——43

S

.

]

]

]

&
[

) &7

)

r—

7]

-

£

)

-

£y )



Ty oy rm

U T

(73

01

]

e I o

49

50

51

52

53

54

55

56

57

58

59

60

61

Proposed Amendment to Rule 16 R - o 3.
Wilson/Saltzburg .
Summer 1993

FEDERAL RULES OF CRIMINAL PROCEDURE

* % % % *

(2) Information Not Subject to Disclosure. Except
as provided in paragraphs (A), (B), [and] (D), and

(E) of subd1v151on (a)(l), thls rule does not

authorize the dlscovery of 1nspect10n of reports,
memoranda, or‘other internal government‘documents
made by the attorney for themgovernment or other-
government agents in. cdnnectionvwith the‘
1nvest1gatlon or prosecutlon of the case[,] [or
of statements made by government w1tnesses or .
prospective government witnesses except as

provided in 18 U.S.C. [3500.]

Committee’s Note

No subject has engendered more controversy in the
Advisory Committee over many years than discovery.  1In 1974,
the Supreme Court. approved an amendment to Rule 16 that
would have provided a defendant with names of witnesses,
subject to the government’s right to seek a protectlve
order. But, Congress refused to approve the rule in the
face of massive opposition by United States Attorneys
throughout the country. In recent years, proposals have
been made to the Advisory Committee to reconsider the rule
approved by the Supreme Court. : The opposition of the
Department of Justice has remalned constant, however, as 1t
argued to the Committee that the threats of harm to .
witnesses and obstruction of justlce have increased over the
years as the penaltles have risen for narcotics offenses,
continuing criminal enterprises and other crimes.
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The Advisory Committee shares this concern for the
safety of witnesses. It also is concerned, however, with
the practlcal hardshlps defendants face in attempting to
prepare foritrial without ‘adequate -discover. ' The Committee
notes that the Federal Rules of Criminal Procedure already

recognlze the 1mportance of dlscovery in situations in which

the government mlght be unfalrly surprlsed or. dlsadvantaged
without it -+'e.g.," . Rulé: 12.1, Notice'of Alibi; Rule 12.2,
Notlce of Insanlty Defense or Expert Testlmony of
Defendant‘s Mental Cond*tlon ¢a‘d”RuLe i12.3, Notice of
( ‘ The arguments against
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FEDERAL RULES OF CRIMINAL PROCEDURE

reasonably be expected to provide names of witnesses or
statements until the defense has an opportunity to examine
the names of witnesses, their statements and the summaries
of coconspirator statements which the government will
provide. Since the government need not disclose until one
week before trial, the defense will need the week to prepare
for the government’s case and cannot reasonably be expected
to announce the names of witnesses or to disclose their
statements before the trial’ beglnsM?wAlthough the absence of
reciprocity may appear at first blush to lack symmetry, the .
Advisory Committee believes that the amendment in fact will
promote symmetry in the rules. The government already
receives notification pursuant to Rules 12.1, 12.2 and 12. 3
with respect to the defenses that would otherwise pose a
risk of surprlse, and the government has the exclusive: right
to offer statements under Fed. R. Evid. 801 (d)(2)(E). 1In
providing for enhanced discovery for the defense, the
Adv1sory Committee believes that the danger of unfair
surprise to the defense will be reduced in many cases and
that trials in these cases will be fairer.

The Advisory Committee regards this ‘amendment to Rule
16 as a reasonable step forward and as a rule which must be
carefully monltored. The Advisory Commlttee does not
preclude a further .amendment to Rule 16 to deal with
problems . that might arise or to recognize the- 1nva11d1ty of
one or more of the four assumptions upon which the amendment
rests. The four assumptlons are the following: (1) the
government: will act in good faith, and there will be cases
in which the government will have a good faith belief as to
danger without "hard" evidence to prove the actual existence
of danger; (2) in many cases judges will not be in a better
position than the government to gauge potential danger to
witnesses; (3) post-trial litigation as to the sufficiency
of government reasons in every case of an ex parte
submission under seal would result 1n an unacceptable drain
on judicial resources; and (4) post trial disclosure of the
relevant portions of the government's submission will permit
defense lawyers and the judiciary to assess the extent to
which the government is avoiding discovery and the
legitimacy of the reasons proffered by the government.

In requiring that relevant portions of an ex parte
submission by the government be kept under seal only until a
trial ends and then made public, the Advisory Committee
intends to provide a mechanism for scrutiny by the
judiciary, defendants and their counsel, and the public of
the number and type of instances in which the government



Proposed Amendment to Rule 16 6
Wilson/Saltzburg :
Summer 1993

FEDERAL RULES OF CRIMINAL PROCEDURE

professes to be concerned for the‘safety of witnesses or
evidence.  The Adv1sory Committee provides in its amended
rule that the Court may not review the suff1c1ency of the
reasons prov1ded by the government 'in’ any given case; it may\‘
only ‘review whether -the government either prov1ded the -
defendant with the required dlscovery or made’ ‘the requlred
subm1551on.‘ The Committee’s intent is to assure that in
camera submlss1ons under seal do not become a subject of -
satelllte litigation in every case in which they are made., '
It! 1s true that the- amendment prov1des an”opportunlty for
the. government to keepfsecret the 1nformatlon covered by
subdlvlslon '(E) ‘even though nt lacks a good reason for do g
so in‘an- individual case. The Adv1sory Committee recdgnlzeSf
thls p0551b111ty ‘but is] not prepared to believe that '+ ‘
‘“‘]ment‘bad faith is ‘certain'to be" a‘problem. 'The".
is : 1n, however,‘that it would requlre an
f”ia&fresources to permlt post-trlal

bmi s lldual cases.g No
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U. S. Department of Justice

Criminal Division

Washington, D.C. 20530

August 5, 1993

Honorable William Terrell Hodges
Chairman

Advisory Committee on Crlmlnal Rules
P.O. Box 1620

Jacksonville, Florida 32201»1620

Dear Judge Hodges:

I am advised that the Attorney General's Office yesterday
sent you a copy of a letter signed by her relating to the Rule 16
proposals to be considered at the upcoming meeting of the
Advisory Commlttee in San Diego.

In order to assist the Committee in its dellberatlons ‘and to
show '(as the Attorney General's letter asserts) that the
Department did not reach its position on the. Wilson/saltzburg
proposal "lightly or without careful consideration of both: the.
pending proposal and other possible alternatives", I am enc1051ng
a truncated version of a comprehensive memorandum I prepared for
the use of the Department's. highest level officials in
formulatlng a view on thlS issue.

I look forward to seeing you in October.

Sincereiz; fi)

Roger A. Pauley; Director
Office of Le‘lslatlon
Cr1m1na1 D1v151on

Enclosure

cc: Honorable D. Lowell Jensen
Professor David A. Schlueter

1 The memorandum omits as confidential the "Recommendations"
section, included in the original memorandum, but otherwise is
conmplete.

(!



Offire of the Attornep General
Washington, 8. €. 20530

August 4, 1993

Honorable William Terrell Hodges
Chairman

Advisory Committee on Criminal Rules
P.0. Box 1620

Jacksonville, Florida 32201-1620

Dear Judge Hodges:

I

This 'is in response to your 1letter of April 26, 1993,
requesting ‘the Department of Justice's views on two proposals to
amend Rule 16 of the Federal Rules of Criminal Procedure to broaden
defendant's pretrial discovery rights. The first and more
significant proposal would require the government . upon request
(subject to a-rather complicated process whereby a prosecutor could
exempt certain information  from disclosure) to disclose the

identities ‘and’ prior statements of its prospective witnesses as

well as any statements of coconspirators which the government had
in its possession.  The "second proposal would require the
government,’ as to any documents required to be disclosed under Rule
16, also to turn over to the defense any method of indexing or
organizing the documents in order to facilitate their examination.

Pretrial discovery in criminal cases, particularly insofar as
it involves disclosure of witness identity, is as you know a
subject that has been widely debated and that frequently engenders
great controversy. State practices vary tremendously, and there is
no consensus’''on whether broader discovery produces fairer or more
efficient justice or the reverse, or whether such discovery (even
assuming 'some ' benefits therefrom) may be accomplished without an
unacceptable diminution in witness safety, privacy, and willingness
to cooperate which is so essential to the effective enforcement of
our criminal laws. .

I am not persuaded that a change in the current federal system
which would require pretrial disclosure of witnesses' names and
statements and the statements of co-conspirators in all cases best

serves the interests of justice and is appropriate at this time.

Although the proposal is drafted to address the issues 'of
obstruction and witness intimidation once.an.indictment is handed
down, it could nevertheless discourage witnesses from . coming-

forward 'in the first instance.
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Although there are federal cases where obstruction and witness
intimidation are not.legitimate concerns, the proposal is too broad
in its application. Accordingly, the Department cannot support it.
This conclusion, which was not reached lightly or without careful
consideration of both the pending proposal and other possible
alternatives, is in accord with the unanimous recommendation of my
senior advisors, including many with firsthand experience in
litigating criminal cases in the federal district courts. However,
in an effort to serve justice, balancing the interests of fairness
and efficiency in its determination with the need to assure that
those witnesses who assist in its determination are free of
intimidation, the Departmefit will’:“‘cénsider revising the
instructions "' to federal prosecutors on pretrial disclosure of
witness identity in the United States Attorney's Manual.

We must object as well to the second proposal, which I
understand was briefly considered and rejected by your Committee
last October. The proposal is motivated by the laudable desire to
save public monies in the form of hourly fees paid to appointed
counsel when those counsel have to pore over hundreds or thousands
of documents in a complex, multi-defendant case, searching for any
materials relevant to their particular client. However, requiring
the government to turn over an index or other organizational system
it may have devised for the documents would set an unwise precedent
with respect to the work product of federal investigative agencies
and prosecutors. It could also in many cases unfairly reveal the
government's theory of the case. Moreover, it may be doubted
whether any competent counsel would deenm it appropriate to rely on
a government-provided index to a set of materials or rather would
feel compelled to examine all the documents: independently to
determine their relevance to his client's defense. Likewise, a
requirement that the government provide an index‘orforganizatipnal
system would almost certainly lead to additional litigation, where
counsel alleged that the government's index was inaccurate or
misleading. The cost of such litigation would reduce or eliminate

1

any savings contemplated by the amendment.

The Department's response to pProposals to increase discovery
in criminal cases has traditionally not been inflexible but rather
has been based on an issue by issue examination. For example, it
is my understanding that the Department, while. not without its
concerns, in recent years worked constructively with the Committee
to fashion the pending amendments (due to take effect later this
year) to expand Rule 16 to provide for . reciprocal pretrial
discovery of expert witness testimony, and to extend Rule 26.2°
(relating to the provision of witness statements after direct
examination) to various pretrial and post-trial hearings.



I intend that the Department contlnue its i
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constructive dialogue with the Committee. " Although we: cczzl:;nnc:t

support the pending proposals, I lock forward to working with you ’

and the other Committee members on many im
portant -matters t
enhance the falrness and eff1c1ency of . the ]ustlce process. V" %

“1

¢ ; ; .
wry
~ g |
B I |
1
. I
"
I
|
) “ny
P "
N t -
0
. i b
i : !
-l e i '
. [ 1 Tr
| - : !
. ) i ! e
. X g i [ :
L " ! toy i . '
N i . ' '
" kN
- ' ' N
] i o % ! i
‘ i
! . e e !
i
“ . et i
i , Jo~ '
.
‘ e
Ly ‘ ' ’
R
1 } ‘
i
| Y ’
t d !
e 4 '
| -
3
4,
i g
, i
s
-
N
b

[4

e

)

]

S —

k.

P
L

-]

-

7

—

]

i

g
i



S T O B

i

(I

—

}

1 M

T 3

{1

U. S. Department of Justice

Criminal Division

Washington, D.C. 20530

MEMORANDUM 3 JUN 2 993

TO: Philip B. Heymann
Deputy Attorney General

FROM: Roger A. Pauley, Direc
Office of Legislation M
Criminal Division
SUBJECT: Pretrial Discovery Relating to Government Witnesses ;

Policy Options for Addressing a Pending Proposal to Amenrd
Rule 16, F.R.Crim.P.

At your request the following provides background, a discus-

sion of policy options, and recommendations for the Department in .

responding to a pending proposal to amend Rule 16 of the Federal
Rules of Criminal Procedure to provide greater discovery of
government witnesses and their statements. :

A. BACKGROUND

1. Current Law and Practice.

Except in capital cases, there has never beeh a requirement
that the governmen'tﬁ‘in a federal criminal case disclose the names
and addresses of its prospective witnesses or their statements. In
capital cases, 18 U.S.C. 3432, which dates from 1790, provides that

the government must furnish the defendant, at least three days.

prior to trial, withla "list of the veniremen, and of the witnesses
to be produced on the trial for -proving ‘the indictment".  This

statute (which does not require any witness statements to be"

revealed) has been interpreted to require only the disclosure of
witnesses in the government's case-in-chief, not rebuttal

witnesses. Goldsby v. United.sStates, 160 U.S. 70 (1895). . Its-

purpose is to assist in preparing the' defense by allowing an
opportunity to interview the government's witnesses. E.g. Gregory
v. United States, 369 F.2d 185 (D.C. Cir. 1966) (holding that the
prosecutor's advice to prosecutive witnesses that they not talk to
defense counsel unless the prosecutor was present denied the
defendant a fair trial); but see United States v. Black, 767 F.2d

1<
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1334 (9th Cir. 1985) (prosecutor's letter to prospective witnesses
merely advising them- of right to decline to be interviewed by
defense counsel did not deny defense fair access to w1tnesses)
Section 3432 contains no exception, even when there is evidence
that prov1d1ng a witness list pretrial could endanger a w1tness'
safety or lead to efforts to obstruct . Jjustice.  For this reason,
the Department of Justice last year sought an amendment of the law
to create such. an exceptlon, since fear for w1tnesses‘ safety had
caused at 1east on ’Unltedustates Attorney to opt agalnst seeklng
the death penalty.‘, t our request Congressman ‘Schumer” offered ‘and
Congress adopted a prov;51on in 1ast year's conference crlme bill
that wculd dlspense with the need to supp}y*a ) Of v niremen or
witnesses if the. court flnds that to do so , :

or safety of any personﬂ‘(s 3070 of H‘

In non-capltal cases, dlsclqs wltness llStS ".and
statements is governed by the so-called|Je ¢ks Act, 18 U.S.C.. 3500.
This statute was enacted in 1957 after th Supreme Court decision

353 U. S. 657. The

‘ agents by government
‘ ~‘as tegquired, upon demand, to

turn over such statements to the defense ‘at the tlme of cross-
- ; ) | 1mostp1mmed1atelyﬂw

i “u"” vy,

events led the D‘p“n
to clarify and 1imit the rbach$w
months later was adopted as 18 U,S
States, 360/U.S. 343 (1959). That law
prosecutlon‘brought by the Unlted Stam
in the posse551on of the Unated 'Sta
government witness or prospectlve Govbf
the defendant)wshall be theM Nb]eot “
1nspectlon ntul sald w1tness‘h‘swh il
Lthe, oaseug‘”
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securing a writ of mandamus when district judges have, from time to
time, attempted to compel such disclosure. E. g. United States v.
Algie, 667 F.2d 569 (6th Cir. 1982); see also In re United States,

834 F.2d 283 (24 cir. 1987).

Currently, the Jencks Act is substantlally embodied also in

Rule 26.2 of the Federal Rules of Criminal Procedure. That Rule,

adopted in 1979, differs from the Jencks Act in that, following
another Supreme Court dec151on (United States v. Nobles, 422 U.S.

225 (1975)) holding that it is permissible to impose dlscovery‘

obligations on defendants in criminal cases, the Rule provides for
reciprocal discovery of witness. . Statements follow1ng direct
examination. 3 In addltlon to this Rules expansion of the Jencks
Act to encompass defernse wltnesses, the Supreme Court earlier this
year transmltted to Congress amendments that would extend Rule 26.2
also to certaln pretrial and post-trlal proceedings where- live
witness testlmony may be offered including detentlon hearings,
sentenc1ng hearlngs, hearlngs to revoke probatlon or supervised
release, and hearlngs on collateral attack motions under 28 U.sS. C.
2255. - Also transmitted to Congress was an amendment of Rule 16,

F.R. Crlm., to requlre the . partles to provide rec1procal dlscovery
w1th respect to prospectlve expert w1tnesses, in the form of a
wrltten summary of thelr ant1c1pated*test1mony, the, bases therefor,
and the’ w1tnesses' quallflcatlons." These amendments,‘ unless
modlfled ”or dlsapproved by Congress, ylll take effect on“
December 1 1993.° The Department 1n the maln, dld not oppose
these Rules changes.hs

Notw1thstand1ng Congress' 1957 rebuff 1n the Jencks Act, of

judicial, ttempts to enlarge the government's pretrlal dlscovery
obligati the Jud1c1aﬂ Conference in 1974 launched a major
effort t« quire the government to dlsclose pretrlal the names and
addresse; ”“ts w1tnesses. In 1974, the Supreme Court transmltted

he<Conference's proposal to amend Rule 16, ‘
to regulre the government upon request dt ‘any time
ctment to dlvulge the nambs and addresses and crlmlnal

to Congr“
F. R. Cr;m

3 It should be noted that ' Rules take precedence over
prev1ously enacted statutes with whlch they are in conflict, by
virtue of the‘ so-called "superse551on" language in 28 U. S C.
2072 (b) . Thus, a Rule to require pretrlal disclosure of witness
statements would effectlvely overrule the Jencks Act.

‘\

4 1In 1983, an amendment along 51m11ar lines to Rule 12 was

adopted, apphylng Rule 26. 2 to suppre551on hearlngs.
5 The prartment SOught ‘and obtauned language permlttlng the
court 1n'pretr1a1 detentlon hearlngs to dlspense‘wlth the Rule 26.2
requlrementsw"for good cause shown". K The reason for this is the
practlcal concern that a’ wltness' prlpr statements, at so early a
stage in. thé&crlmlnal proceedlng, might not be readily avallable.
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records of a11 prospectlve witnesses to be called in its case-in-
chief. Disclosure of witness statements, however, would continue
to be governed by the Jencks Act; and the government would have the
right to depose any witness whose pretrlal identity was revealed.
Under the proposed amendment furthermore, the. government would
have an identical’ opportunlty tomobtaln the”names and addresses of

" e s m [

defense wltnesses.

paramount
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6 Departmental attacksnln Congress ‘
extremely rare, in deference, tom$he Rule wEnabllng Act Qrocess

which the Department has. tradlt M”“ily‘%ﬁbptrted_

s i -
Department has not wished to 1nvolve‘congress in ;h‘ ‘
amending the varlous Rules of procedure andhaccord ngly normally

"n‘;u‘ ‘n “r g
io ’l o wé‘r w‘i is
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In the years since 1975, there have been sporadlc attempts by
the defense bar . and some judges to revive the issue. House
Subcommittee hearlngs were held in 1986 on legislation to require
the pretr1a1 provision of witness lists and statements by both
parties in criminal cases, but the bill went no farther after the
Department testified in opp051tlon. Likewise, a proposal to
consider a Rules amendment like the one promulgated in 1974 was
brought before the Judicial Conference's Advisory Committee on
Criminal Rules in 1989 but was rejected after the Committee was
advised of the Department's continuing opp051tlon. W

Formal Department 'of Justice pollcy with respect to the
pretr1al disclosure: of witness identity. 1s set forth in § 9-6.200
of the 'United States Attorneys Manual.® . After noting that b
prosecutors ‘are under ' no legal obligation to  reveal - Witness: '
identities pretrial and . that insuring. ' the safety andf
cooperativeness of witnesses and. safeguardlng the judicial process .
from undue 1nf1uence are. among'the Department's hlghest.prlor1t1es,,
the Manual, states: that it is therefore "the Department's position !
that pretr1a1 dlsclosure of amw1tness‘ identity should not“be madeuy
if there :is, 'in the. judgment of the. prosecutor, any reason‘to
bellevetthat such’ dlsclosure would .endanger : the: safety of theg‘
witness }
justice.! - Manug
to the possibility'of witness: 1nt1m1datlon

|
|
1

ﬁgoes on to 1ndlcate factors ‘that are rélevart.
‘ o hor obstructron,gAnd

nees,
‘ =) <,the '
gui ‘y orﬁw \l 1nst1tuﬂ

coope |
paramouﬂt“‘

pendanfp oposal (dlscussed below) from federal prosecutors. A few
1 e" policy of reVeallng'to defe se counsel
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opp051te extreme and 1nvoke the Jencks Act routlnely to w1thho1d‘
such 1nformat10n, while: still others are in.the middle, adjusting
their practlce»more to -the facts of . each case (as the Manual
suggests 1s proper).““‘ N C : ‘ f

‘ aL‘mmles”ofuthe Judlclal
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time period addressed by the Rule. The obligation would not be

reciprocal because (as explained in the draft Advisory Committee.

Note) the government need not disclose until one week before trial

and the defense will need that week to prepare for trial and cannot

be expected to disclose its witnesses. . The draft Note further
justifies the lack of reclproclty by p01nt1ng to Rules requiring
the defendant to give prior notice before raising certain defenses
such as alibi and argues that only the government can introduce
coconsplrator statements. In an effort to protect witness safety
and the 1ntegr1ty of the judicial process, the proposal also
embodies a unique procedure. The proposal would allow a federal
prosecutor who has a good faith belief that pretrial productlon of
any witness' name, statement or summary would pose a threat to
witness safety or of obstructlon of justice to file a statement of
reasons under seal why any, such information could not be disclosed.
The court could not review the sufficiency of the reasons.
However, at the conclusion of the trial the court must make public
the portion of the statement of reasons that is relevant to the
testimony of any witness or coconsplrator statement that was
adnmitted 1n ev1dence. ‘ ,

\ Upon rece1v1ng thls proposal 1n February 1993 I caused it toH
be sent 11 . for comment to  every Uhlted States Attorney“s Office:
and Sectlon w1th1n the Cr1m1na1 D1v1s1on.  Every response expressed‘

strong oppos;.t:.on.‘1 Nevertheless,‘ln the end, the Attorney General
on the day of the meetlng did sign. a, letter to; the Chairman (whlch
I hand-deluvered wat the meetlng) asklng that the matter be
postponed unt11 the Commlttee s next meeting . (scheduledlfor mid-
Octoher) Afterﬁthe letter was’ c1rcu1ated and. the issue dlscussed{

among the COmmittee,”the Commlttee voted unanlmously to grant theﬁ

requestw However, some:members volcedﬂdlsmay at

Attorney Gene‘“
mmltteelvoted to<1nstruct the Chalrman to. wrlte

the delay and"the
a letter: to
response; ththe pr osal or any. alternatlve sugge
1 (as well @s our views on“an*unrelated Rule 16 proposal»also due,
to be considered at-the. same meetlng) That letter (copy appended)‘
was dlspatched by the Chalrman on April 26, 1993ﬂ,v

Loy H‘wl Lo & “rh

B. GENERAL CONSIDE T

Before . 1ﬁfocm in
Wilson/SaIt%bur
is appropriate; to enunc1ate some.generally applicable facts and

pr1nc1p1eS'wh1ch ﬁ‘rm'the‘ rameworﬂ

benefits and dlsadvantage5uon both sides ‘seems in orderp b

,VW‘ . o S

11 The proposal came to me in my capacity as the Department's
designated representatlve on the Advisory Committee, a position I
have occupied for approximately the past twenty years.

e At orney General seeklng the Depar ment's wrltten,
s~1ons“by August; -

n ;pec1f1c options,  such. as the
end ent#ffo ealing w1thuw1tness dlscovery, it

" for con51deratlon of partlcularu
proposals. .In 'th s regard .a discussion, of the 'asserted general

2.\
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1. A cr1t1ca1 examination of cla;med benef:.ts from amending
Rule 16 in the manner progosed. W

The proponents of _Rule 16 * emendments to- requlre pretrlal

government ‘disclosure of w"'tness ‘;den tles‘ “and statemehts; claim

what the- dvocates‘ of ‘broaden” vill
1y

ﬂvocates of vnder‘ ‘fede‘ra‘

se’ they ;‘melntaln that ea‘rlle
; ‘nd ate “e"nts te .‘wfa‘ ol
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to government ‘W:Ltnes
» 1ng b
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These concerns were echoed recently in several of the comments
received from United States Attorneys' Offices’ when the
Wllson/Saltzburg proposal was c1rculated o "

Also on the benefit side, the claim is that pretrial access to
government witness lists and statements will bring about greater
efficiency 'in the disposition: of. crlmlnal ‘cases, by fac111tat1ng
guilty pleas and, in the event of trial, by'eliminating the need in
many instances for a contlnuance.; Whlle it seems undeniable that:
in cases that go to trial adoption of broader Rule 16 discovery:
along the 1lines proposed will obviate the need for continuances
based on the government's presentation of a "surprise" witness, the

fact is that only a 'small percent of federal criminal cases go to‘~

trial; 13 and for those that do not, the claimed increase in|
efficiency from wrder'Rule 16 dlscovery of government witnesses and
statements is highly questionable. Far from leading to more and
quicker guilty pleas, adoption of such’ a proposal might- actually

delay the entry of such pleas at least where the proposal (as is

the case with the Wllson/Saltzburg amendment) calls for disclostre -
a fixed number of days before the scheduled trial date. Barring |
unusual circumstances, no defense counsel operatlng under such a
Rule would opt to have his or her client plead guilty untll seelng
the gavernment's witness list and being provided with thelr prior
state ents. Accofdlngly, most plea negotlatlons could" not ‘be
flnalnzed “or eveni begun in some 51tuatlons, unt11 shortly before
the tr1a1 ‘was due to start. Moreover and - 1ron1cally, the shorter
the tlme perlod before trial in whlch the dlscovery'must take place
(a feature 1ncluded in many. Rule 16 roposaf ‘ as. one method lof,
reducing the risk'of harm to prospectT eigovernment witnesses), 14
the worse‘the 1mpact on eff1c1enc§ from the standp01nt of plea
entry End negotlatlon. !

bt

Wholhy apart from the effect on' the tlmellness of - pleas,
adoption of Rule 16 changes of the sought proposed ‘will 1nev1tably
lead to. 1ncreased lltlgatlon thus dlmlnlshlng or ellmlnatlng

whatever eff1c1ency galns are achleved at the trlal from'a reduced
need for contlnuances. One need only lookaat the c1v11 s1de of the

1"‘

‘“[w1tness statement dlsclosure ypretrlal may
; th ‘the defendant ‘although that‘as certa1 My

.ted States Sentenc1ng Comm1551on, 1992¢Annuﬁl Report

¢hm‘ s

H

14 See, e.g. the three-days before trial perlod adopted by the
House of Representatlves in 1975 during con51derat1on. of the
Judicial Conference proposal. ..
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docket to see the dramatlc lltlgatlon exp1051on inherent in liberal
dlscovery. While it is true that no one is talking, in terms of
the present proposals, about such civil discovery’ devices as
1nterrogator1es and depos:Ltlons of witnesses, even the pendlng
proposals have a. s:.gnlflcant potentlal for ;11ncreased lltlgatlon and.’
For‘ example, lltlgatlon M‘ull 1n v1tab1y ensue when the

government seeks‘1 0., put .on:a, w1tness whose name was, not dlsclosed ‘
Thls can. be expected,“to occur with some
' “b

fthe efendant ‘
e . only debrlefed‘” by

w1tnesses are -
a anq such debrleflngs may‘cause
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this category. Thus, it is somewhat misleading to argue that the -

defendant in a «criminal case deserves greater discovery
opportunities because to do so will further the search for truth,

when most defendants have no interest in the truth being found by
the trier of fact. Second, the danger of witness intimidation or
reprlsal or of obstructlon of justice, is far less in civil cases
than in criminal. Precisely because the stakes are higher for the
criminal defendant, -the risks of affording him or her earlier
access to witness identities are heightened. The asserted
"anomaly" of disparate degrees of discovery between civil and
criminal cases is therefore unfounded or at best unproven.

2. A critical examination of claimed d;sadvantages from
amending Rule 16 in the manner proposed.

Witness Safetx’Canerﬁs.

Leaving aside the Wilson/Saltzburg proposal, the principal
concern expressed by those opposed to past proposals to amend Rule
16 to require pretrial disclosure of witness' identities was fear
that such a change would result in physical harm to witness and
others and efforts to obstruct Ijustice. 15 Is this a wvalid
concern? If so, it would appear to be an extremely powerful
argument against requiring such dlsclosures, since it is difficult
at best to make the case that some increase in the fairness of
(admittedly constitutionally fair) trials and in their eff1c1ency,
even if assumed arguendo to result from the disclosure, is worth a
higher cost in human life and limb to witnesses and other innocent
victims. Those who argue that proposals 1like the Judicial
Conference's 1974 amendment to require the disclosure of government
witness lists will cost lives essentially contend that prosecutors
must be able to rely on unarticulable hunches or modicums of facts,
which a court might not recognize as sufficient to meet a legal
standard, for denying pretrial discovery. The legal backdrop for
this contention is Rule 16(d). That Rule contains a mechanismn,
asserted by proponents of witness list and statement discovery as
sufficient to safeguard prosecutors‘ legitimate concerns for
witness safety and obstruction of justice, that permits a court --
as to any discovery requlred by the Rule -- at any time upon "a
sufficient showing™ to issue a protective "order that the discovery
... be denied, restricted, or deferred". The court may allow
motions for protective orders to be submitted ex parte.
Prosecutors maintain, however, that this is not adequate ¢to

safeguard witnesses because "sufficient showing" is too elastic a

15 aAs previously described, the Wilson/Saltzburq proposal
responds to this concern by the unique device of having the
prosecutor file an unreviewable statement of reasons for not

including a particular witness' name or statement. Whether or not.

this mechanism succeeds in its goal or is otherwise problematic
will be addressed later in the options part of this memorandum.

~J
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standard and gives courts wide discretion to deny an exemption.

Some judges; although.actlng in perfect good faith, would if a Rule -

16 amendment weére adopted to mandate the provision of government
witnesses -lists and statements, make judgments under Rule 16(d) -
that are“mlstaken”’w1thutrag1c consequences.
be 1nstances 1nwwh1ch th“ prosecutor has 11tt1e more than a hunch;

the prosecutor ig. wro_ ani
is (arguabl

Therefore, prosecutors assert, paramount
““”avomdahlyrcompromlsed 4f the debh

i, o

S‘on‘wh t er‘

74 the Note accompanylng the proposed Ru e 16 change
‘ (but not ¢ hstatements )
.Stat merellmlnary
QVe‘led»no more recent compllatlon of such . States,
pt permltted me to conduct a survey of a11w§0’§tates
Bi whether that number has increased or decreased‘s1nce
1974. leew se 1nformat;on 1s not readlly avallable as Lo hQW‘many
States. requ@ It \&ogpc and
1ntu1tidn}s' ‘ “For41nstance, Alaska.
‘ ; r"qulrelw1tness¢ALst dlsclosure, hay

‘c& whach[baruany requlrement “to pros W
” rect. examlnatlon. Moy Hl'“W e aief,
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The relevance of State experience, however, is questionable
because States typically do not try the same kinds of cases.
A local grocery store robbery, for example, is not ‘likely to
involve the kind of defendant who would threaten or kill witnesses
or seek to bribe a witness or juror. Federal criminal cases more
frequently involve defendants who are.liable. to engage in such’
conduct. Moreover, the alleged State "experlence" is not based on
hard data, or at least none has been cited. The impressions of a
few practitioners are not a substltute for a properly conducted
study which would examine the comparative: rates of ‘witness
intimidation between States whlch have witness list dlscovery and
States whlchu do not or between the former and the Federal .
Government. S :

Second,, proponents of Rule 16 change have asserted that
witness safety concerns are largely satlsfled 'by a prov151on An
Rule 15, F.R. Crim. P., perml‘ttlng the‘ government to depose a
prospectlve witness before trial. ThlS, it is said, will remove'
the 1ncent1ve to kill the w1tness since the deposltlon could then
be admltted as former testlmony. ‘The threefold response<1s that
(1) former testlmony lS not nearly as effectlve 1n most éases as

ted ‘this device.
he time of dlsclosurey
‘ L& |

chavior
2) 'Scheéduled tr
ons; 1f”thls ‘h‘

17 Abraham Laeser, Chief Assistant State Attorney for the area’
in Florida of which the present.Attorney General was then the State
Attorney, so testified in 1986 before the House Subcommittee -on’
Criminal Justice. Mr. Laeser oplned that Florida probably came
closest to the Federal Government in dealing' w1th numbers of
violence prone defendants, but acknowledged that even that State!' s
defendants as a whole were of a different ilk from those more
dangerous individuals frequently prosecuted in the courts of the‘
United states. -
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$f‘the memorandum has set forth' generalj'
n”b“uh to pretrlal dlscovery proposals,
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“an ence in 1974, that seek solely
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18 A‘sm all but\grow1ng percentage also are not tried becausge

the defendant‘becomes a fugitive.
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_dlsclosure by the government of a 1list of its prospective
witnesses, and proposals 1like the pendlng Wilson/Saltzburg

amendment, that seek not only that list but also discovery of the
prior statements of such w1tnesses (in effect overruling the Jencks
Act).

The case for the broader type of proposal is’ necessarlly
weaker than the case for witness list' disclosure alone since,

assuming the existence of witness 1list dlscovery,‘ many of the
arguments based ‘on eliminating unfair surprise are no longer

available, either at all or to the same degree, to support the
extension of pretrial dlscovery to cover prlor statements. At the

same time, the case against- requurlng w1tness statement disclosure.
before trial is necessarlly weaker smnce, 'on the same assumptlon of:
the existence of pretrlal w1tness ‘list dlscovery,\ many - of the "
arguments based on concerns ‘for: w:Ltness safety and prlvacy‘x‘ h

obstruction of justlce, tr1al delay, and 11t1gat1on (dlscussed
ante) are no longer avallable, elther at’ all or to the same degree,
to oppose exten51on of dlscovery to encompass statements.j e
Nevertheless, 1mportant pollcy con51deratlons for
dlstlngulshlng the’ tWo types of proposals exist, con51@eratlons
which, as prev1ously noted, 13 ' have caused some' States to ‘accept
the concept of witness 11st dlscovery“but to ‘balk at the nftlon of
requiring early dlsclosure of wltness statements (in’ heffect
endors1ng the concept of the Jencks Act)“" ‘ v

Before sketchlng these consuieratlons, it is necessary to

engage. in a brlef explanatlon of the<doctr1ne of Brady V. Maryland
373 U. S. (1963), and its | progé%ny,‘ since thls subject has
relevance to h ;the“government's prov1s:.on to the defense of prior
w1tness statements.‘ ! ‘;Brady held that the suppressxon by the

£ e 1ce fa vorable to an' accused,’ after a defense
ue process 1rrespeot1ve of the prosec‘ tor s good
. Un1ted States,‘ ‘4;95 U.S. 150 (19‘72) the Court

request v1olate
faith. 'In Glgll

itness was mater 1 tp the issue of,gullt. ‘The
'j;ere‘fore, ‘covers mai ' prior w1tness sta
‘pe,“1 occuple‘s“much the ‘same ground asg'the Jencks
Brady has 51gn1flcant nﬂnpllcat1ons for’ dlscovery, it
very rule. <% The essentlal dlfference revolves

rellablllty of‘}" thd

i
gl
\

thus, as to 1‘ ,
Act. Although B:

creates no‘d% cp

19 See not ‘;‘;16 1nfra.

Brac dy 1
pretr1a1 dlscl*os‘ jre by the government of the identities - of its
w1tnesses. Weatherford v. Bursey, 429 U.S. 545, 559-560 (1977)
(upholdlng the use by the government of an undercover" agent whom
the prosecutor’ dec1ded to have testify one day before trial after
his undercove‘r status was compromised, notwithstanding the agent's
prior represemtatlon to the defendant that he would not. be a

ﬁrad‘y applles‘ to/’ impeachment evidence if ‘the

ements and ‘

‘lbeen construed authorltatlvely not to mandate the " -

1
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around the. tlmlng - of dlsclosure. Brady, a doctrine -of
constitutional . dlmen51on, requlres only that disclosure of
potentially. favorable ev1dence (e. g. a. prior statement of a
government witness contalnlng some 1ncon51sten01es that could’ be
used for 1mpeachment) occur .1n sufflclent tlme to permlt its

effectiyve use by.the defendant.
of ev1dj‘ nce ‘and ' some courts ;.ha_‘

thorgu: i e y consisuencles Wl RIOWI SSLLEESR ]
defeﬂd it per ; Th samel| s itruel w | ‘regard b
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could involve a drug prosecution in which the defendant knows the
government plans to call a witness because of certain general
conversations that. the defendant had with the witness relatlng to
the defendant's alleged access to drugs. However, the defendant
may not also know that the witness secretly observed the defendant
actually sell drugs. In these types of cases, assuming prior
statements have been given to federal agents outlining the full
scope of the witness' prospective testimony, prov1d1ng ‘those

statements to the defense before . tr1a1 could  furnish a

substantlally greater ‘incentive for the defendant to 1nt1m1date or’

harm the witness before trial.. The same‘ls true regarding the
potentlal for subjecting - prospective witnesses to privacy .

intrusions. If the wltness*was .thought
defense counsel may. not bother’ to try t
into his background in an effort to unearth 1mpeach1ng material.
When made aware of the w1tness' real s1gn1f1cance, however, those
steps w111 11kely be taken.; Yet, it ,the defendant ultlmately,
pleads guilty or»becomes a fugltlve before ‘the w1tness testifies, .
the wltness( privacy . may have been compromlsed unnecessarily. As

toﬁbe .of minor importance,

e

to efflclency, opponents w111 p01nt owt that w1tness statementu

e

Wl
i |

Thls port'on of . the memorandum explores some ch01ces for the‘

\”

ends w1th ‘a 'scuss:.on of countervalllng optlons 1n fa‘vo

outright vdﬁpo tlon.“ Several intermediate optlons are
addressed. .each 1nstance, the dlscussz.on is:. d1v1ded
"Arguments For™ and "Arguments Agalnst"

Injorder to keep the memorandum within reasonable boundaries,
the "Arguments For" and "Arguments Agalnst" will not reiterate the
competing contentions that.were discussed in the precedlng part and
that are: generally appllcable to the various options under
consideration. . Rather, the pros and cons set forth here will focus.
only upon; optlon/spec1f1c cons1deratlons that have not previously
been mentloned.»‘ ;

I.Q

Argggents For

The principal argument for this proposal is that it is the
only such proposal ever to have been offered that recognizes the
legitimacy - of ithe government's concerns for the safety of

‘nterV1ew him or to delve.

v

(
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witnesses and for the possibility of obstructionate conduct ahnd
accepts the pr1nc1ple that in order to satisfy those concerns the
prosecutor must retain sole, unrev1ewable discretion not to reveal
the 1dent1ty or statement of a: partlcular prospectlve w1tness.gw

K

Tl

10
il
i

U

altoget r qonc””hs for safety stemm‘hg from dlsclosufe‘
thing,Vt 1proposa1“as drafted only a lows%the prosecutor to flle

“pretria

will pose a p ‘
Not uncommpnly, however, the threat 1s ‘nof
hls‘ fa}nll%‘ ! or" a‘”» ,lOVEd“‘:L T f

requlremen$ for 4pnseal1ng‘wand

akin
reasons atwthe conclds1on of trlalnm\y‘

21 If they are. helpful, Brady v. Maryland, 373 U.S. 83 (1963) .
already! xequlres Fhelr dlsclosure, although such dlsclosure“could
(as preV1ous1y dlscussed) take place!'later ‘than the 'seven days
before trial requ;red by the Wilson/Saltzburg proposal. :
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problems. For example,’ suppose there is an undercover agent in the
case, whose testimony is not cruc1a1 but might be needed. Suppose

further that, at the time discovery is required (seven days before’

trial), the government has made a dec1s1on to at least preserve the
option of calling the agent as a witness, and therefore the
prosecutor files a sealed statement 1dent1fy1ng the ‘agent and
citing his undercover role as a reason for not disclosing his

1dent1ty pretrial. During trial, the prosecutor determines that it
is not necessary to call the w1tness, a decision influenced by the’

desire of the 1nvest1gat1ng agencies involved to contlnue to use

the agent in his undercover capac1ty to pursue related
investigations. In such a case, requlr:mg that the prosecutor's:
statement of reasons become public at' the conclusion of the trial’
could serlously endanger the undercover agent or at the least end
his usefulness. = While a Rule 16(d) protective order could be’
sought to. postpone the unsealing of the reasons, such motions Come"

with no guarantee that they will be granted.

The proposal will lead to lltlgatlon above and beyond that
generally ‘assoc:Lated with witness 1list discovery. Specifically,
the proposal does not foreclose litigation, which therefore can be

antlclpated,, on the use by the’ government of the exception. Such

a claim. w1ll doubtless be based on the allegation that a United
States Attorney s Offlce is engaged 1n a pattern of non—compllance
with the $u1e. Thls allegatlon could be founded on no more‘than a
superf;c1a1 comparlson with other Offices as to the frequency with
which the exception is invoked. Responding to such allegatlons,
even though unfounded would be qulte burdensome._ :

\ }

4; ' The

ﬂ

proposal's lack of reciprocal" dlscovery is
unjustrfled N oY proposals contained a reCJ.proc:Lty feature. The
rationale prov:Ld‘ in the draft explanatory Note to the proposal in
this regard (is u persuas:we. ' There is no reason why the defense
could not s:.mul“taneously, ,or a few days later, be requlred to

furnlsh a list. of 1ts prospectlve witnesses to the government.

M

, 5. The proposal's effect]on cap1ta1 cases, spec1f1ca11y ‘on
18 U.S. C. 3432 whlch (as dlscussed earller) requires’ the government
is

capltal cases and 1n'*some ways is more protectlve of the de ndant

than the statute in that it provides for seven-day rath! r “than

three-day notlce of witness lists and for disclosure of, witness
statements. It would be anomalous, accordlng to this ilne of
argument, to have a less' protective statute remalnr appllcable in
capital cases. On the other hand, the proposed, Rule contaﬂns the
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feature allowing the prosecutor to exempt any witness' name from
the disclosure obligation. The statute, by contrast, allows for no
exceptlons.‘There is therefore substantial doubt whether the Rule

is really more protectlve than the. statute and whether 1t can be“
' ‘1;n sum, the answer wto “thej

deemed to supersede Qlt.
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Arqguments Against

The arguments against this type of proposal have been mostly
set forth in part B of this memorandum. In addition, consideration
should be given to the political and institutional ramifications of
endorsing this kind of proposal. Adoption of such a proposal would
reverse one of the Department's most strongly and conS1stently
asserted policy positions spanning many Administrations, both
Republlcan and Democratic. The proposal was hlghly controversial
in 1974 and remains so today. Indeed, with the rising incidence of
federal prosecutlon of violence prone defendants facing lengthy
jail sentences, concerns for the safety of potential governmentH
witnesses and thelr famllles, and for obstructionate conduct aimed.
at subverting the ‘judicial process, are if anything greater now:
than they were, ‘a generatlon ago. Even if, therefore,’ thef
Department were ‘not, as in 1974, to lead the battle agalnstw
adoption of thls proposal it is very probable that 1ts«
circulation toﬁthe bench and bar for comment 22 and its ultlmateﬂ
submlss1on to cOngress, if approved by the Jud1c1al Conference andW
the Supreme’ court, . would ignite a fierce struggle to enact,
leglslatlon to prevent the proposal from taklnq effect.

‘ ‘ tatement_), but_ wlth a major excegtlon
for cases ‘in which the defendant (orx: any of them in-a mu1t1-
defendant case) is charged ind o !
gose the;greatest rlsk of obstructlonate or v1olent conduct

directed at grospect1ve W1tnesses;nor in " the alternatlve.‘f
support an. amendment to require pretrlal discovery of W1tnessh

lists (and'possibl _statements) .only fon defendants charged’

W1th enumerated, non-v1olent offenses.

M‘i“

Proposals M;ong these llnes could be dev1sed in almost endless
variations. One&would be to exempt cases‘ln whlch a, defendant was,
charged w1th.a "drug trafflcklng crlme" or“a’ "crlme of violence" as
those terms are defined in 18 U.S.C. 924(c). 23 Another would be
to assume that a s;gnlflcant incentive for witness intimidation or

Ty M

endeavors to obs ruct justlce stems from 'the serlousness of the

T N Y T e e T e

offense, 'and, there o‘e&to broaden the exemptlon to reach any case
which 1nc1udes ‘chw‘ ‘f‘a c1ass A or B felonyfflnﬂaddltlon to

22 By statute, ‘all proposals for amendlng the Federal Rules of * -
Criminal Procedure must follow a process 1nvolv1ng their public
dissemination. for comment prlor to a final. meetlng and vote belng
taken to send the ‘proposal forward w1th a recommendatlon for
adoptlon. | )

23 Both definitions reach only felonies'
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crime. 24
those offenses to which the discovery requirements would apply,

such as Tnon-violent offenses with no nwndatory minimum prlsones

sentence and a max;mum sentence of flve years or, less.
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which may not be practicable, over individual prosecutors' charging
determlnatlons.

IV. Accept a broad discovery amendment along the lines of that
described in Option II, but with a provision allowing the
prosecutor (or a supervisory level prosecutor) to overcome the
rule by filing a non-litigable written declaration that to

comply in a particular case would endanger witnesses or others
or threaten the integrity of the trial (in the alternative,
such a declaration would not have to exempt disclosure of
every witness 1n the case but could be limited to a statement

that there are some witnesses whose ident1t1es are not being
disclosed for these reasons). ‘

Argggents For

This proposal would preserve the prosecutor's control over the
decision whether to provide witness list and statement dlscovery
(as under present law) and would do so in a manner that is both
simpler yet more complete than that prov1ded in the Wllson/
Saltzburg amendment.

Argggents hgainst

As with the Wllson/Saltzburg proposal, there is no assurance

that such.a Rule would lead to greater discovery, since w1tnesses‘

would urge the prosecutor to file a declaration on their behalf.
In the event: no 'greater discovery resulted, the Rule would merely
inflict on the system yet another burdensome document -- the
prosecutor's. declaratlon. Such a system would be worse than the
current Rule in which the prosecutor can achieve the same result

but w1thout hav1ng to encumber the record with a written averral.

Moredve§,~‘he flllng of such a declaratlon could.prejudlce the
court (or cre the appearance of prejudice) in the case. At
present, the. pe,\t at most knows only that the prosecutor has opted
not to prov1de pretr1a1 dlscovery. Under the propoésed amendment,
the court wohNd /be presented with a declaration indicating, in
effect, thathth”‘government regards the defendant as a threat to

w1tnesses or therlntegrlty of the court's processes. While the‘same

types of alIegatlons occur- when, the government seeks pretr1a1
detention on grounds of dangerousness, such motions are typically
handled by magistrates and the court will be aware only that the

defeéndant is | deﬁalned or not detained.
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v. Sugport a demonstration project in which one of the
foreg01ng optlons is 1mglemented in a verx few dxstr1cts
for a 11m1ted gerlod. . : s

| ioniof : witnessiilist
federal system. A demonstrat‘ .
various . ‘concerns, e.d. for w1tness safety,
defenses, are real or not.

'
iy 01

Argygentsihgalnst

De endlng upon whlch optlon was selected for "demonstratlon"m
such a“project couldwstlll subject many prospective witnesses to'l

the dangers flowing from’ premature revelation of their: 1dent1t1es“%

to the defense, including intrusions on privacy and risk of 11fe or

bodily harm. ‘ o BRI

Mo“eover applying one Rule in one district and a different
ther district is’ 1nherent1y urifair. The Rule would also‘
tTto admlnlster 'in view of the fact that often’ there
tholce "of venues: avallable '‘to” prosecute 'an offense.
ors.might be motivated in such cases to choose a- venue
not»partlclpatlng JJI the "demonstratlon“J 1ead1ng to
aims of unfalrness. i

ok o ”ﬁ T B

there is no mechanlsm,under the‘Rules for 1nst1tut1ng
‘on project! 1nvolv1ng experlmentatlon with a“Rule that
with the ex1st1ng Rules. 'Such a‘proposal therefore,
¢promu1gat10n lof a new Rule' (e.g. a‘"temporary“ Rule
atute. " The former would be unprecedented and (1n m¥
likely to be adopted by the Judic¢ial Conference,‘
‘“tter course -of 'seeking leglslatlon would 11ke1y ‘not
ropoﬁents, who ‘Wish to™ keep control of the" 1ssue
ules Enabllng Act process. b - Lk

25 ghe Conference might well fear that allowing a

demonstratlon project in one area would lead to a plethora of
requests in other areas, e.g., for television in the courtroomn,
arraignments by video transmission, equalization or elimination of
peremptory challenges, etc. =-- which could ultlmately produce a
crazy-quilt of differing procedures being applicable in dlfferent

districts.
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VI. Support an amendment to the United states Attornexs'
Manual stating a policy favoring witness 1list {(and

possibly statement) dlsclosure in various types of non-
violent cases.

As with option III, the possible variations here are legion,

but the central idea underlylng this option is not to alter the:

Rules, which create legally enforceable rights, but to encourage
more discovery through.changes in the Department's internal pollcy.

Argquments For

This approach retains prosecutorlal discretion over the
disclosure decision while at the same time virtually assurlng an
increase in dlscovery»by the government as desired by proponents.

Moreover, since, Manual pollcles do not give rise to 3ud1c1ally
enforceable rlghts, ~the proposal would not lead to burdensome
lltlgatlon in those 1nstances, e.g., in whlch a witness!' name was
1nadvertent1y left off the list.

Argggents‘ﬁgainst

- Even . assumlng the new pollcy would be honored by prosecutors
in the present Admlnlstratlon, Departmental policies are subject
to change far more easily than Rules, and this one could be
mnodified or reversed‘ln a, few years with the advent of a new
Admlnlstratlon or ‘even a. new Attorney General in the same
Admlnlstratlon.iml A ‘

Since thenManual creates no legal rights, there is no remedy
to the defendan i for fallure to comply.

From the opp051te“perspect1ve of discovery opponents,‘thls
option is objectuonable‘because current Manual pollcy'properly sets
forth the,,competlng interests. = A change in that policy to
encourage' or, requlrewdlsclosure in certain classes of cases would
be in derogatlon of theqapproprlate focus of the present pollcy on

the paramount éoncern fpr the safety and prlvacy of w1tnesses.‘(

4

VII. Qpposehon\the merrts an alteratlon of . Rule 16 to 'rov1de for
wltnes 1“st and statement discovery.

1 (»h
Ar gggeﬁts For s
. ‘g; ‘ \‘
The argumdnts for thls optlon are the arguments against
options I throqph v and are4not repeated here. This optlon‘ls the

only one con51§tent w1th longstandlng Departmental views..

| Wiy ) I‘
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Argggents Agalnst

o

The arguments agalnst are the same as those in’ support of any
of optlons I through V and are not repeated here.

VIII. O ‘ose an ‘alteration of Rule 16 to" "rOV1de for witness ‘list
and statement dlscoverv as a mlsuse of the Rules Enabllng
Aet process. ‘ ;

Argggents For

The .argument here is that, because of its extreme
controver51alf'yland 1mportance to the federal justice system, an’
amendment of‘; [W116, F.R. Crim.P., to requlre the government to
,furnish’ pretrla a list of its prospective witnesses (and possibly °
their statements) v1olates the sp1r1t of the Rules Enabling Act.
The Rules Ena llng Act is- presently codlfled in chapter 131 of -
(: S, c. 2071 et seq.). The Act ‘dates from the 1930s’
and delegates to 'the Supreme" Court, actlng through the Judicial
Conferences and committees thereof, the authority to develop rules
of practice and,procedure for the federal courts. Once transmitted
to Congress. by the' Supreme Court, a proposed new Rule or amendment
takes effect ‘fter six months unless Congress enacts a statute

i e or modlfylng' or dlsapprOVJng ‘the ‘proposed"

- - ! . 1 ' . : Yo .

Past opp ents of w1tness list dlscovery, including "the
Department hﬁ;e argued that especially in the aftermath of the'
1974-1975 eXperlence with such a proposal the Rules Enabling Act:
process shoul Mnot be utilized,K to seek this result; rather the
%“pursued in Congress dlrectly through leglslatlonaw
p051t10n is the belief that the Rules Enabling'act
‘ o, prov1de a mechanlsm for development (and
1§lcatlon) of” detalled rules governing day to- day
he federal courts,'w1th'wh1ch Congress --wbecause of
“ters of great publlc 1mportance --7wou1d llkel# not
tmonal will or: the expertlse tol addressi’ ‘Under
euer, Congress dld not 1ntend for the Supreme Court
"Enabling Act process tonromulgate ‘rules that; although -
procedural ﬁ 1 ture, implicate important and highly controyers1a1
justice’issue vhe‘lmportance andﬂcontroversaallty ‘ofi this!
having been de“onstrated in 19744and 1975 the argument‘conti
it would be aumlsuse of the process for proponents once agaln to
transmit an.amendment which they'knowfw1ll ‘likely cause Congrbss to
have to respond Wlth hearings and, p0551b1y, Vlth leglslatlon
rejectlng o: wy dﬁfyl ng. the . amendment.gﬂ In short, the argﬁment'
concludesu“C‘ rqss 1s aware of thls ussue and Yet has chosen in
recent years‘Mn W to adopt }any‘ proposal” to requlre pretrlal
disclosure | byntheMgovernment of 1ts‘prospect1ve w1tnesses. It is
1nappropr1ate, therefore, in effect to force Congress to recon51der

the matter through\a Rules amendment, and to use the Enabllng Act

was de51gned
evolutionar
11t1gatlon
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process to gain an advantage whereby opponents will have to muster
a Congressional majority to overturn the proposal.

7

Arguments Against

Nothing in the Rules Enabling Act indicates that it was
intended only for Rules of a humdrum nature. A similar argument
was rejected by the Supreme Court in Sibbach v. Wilson & Co., 312
U.S. 1 (1941), as to‘the original Act. Moreover, the Act was most
recently overhauled in 1988, after the 1974-1975 experience with
the witness llst discovery issue, and shortly after 1986 hearings
on the same subject. Yet Congress made no changes in the statute
to curtall its appllcatlon. Thus, using the Enabling Act
process to. promote this or. any other controversial proposal
violates neither the letter nor the spirit of the law.

26 In fact, Congress repealed a provision in the then existing
Enabling Act relatlng to rules of procedure after verdict that
prohibited the Court from promulgatlng a rule to abridge the power
of an accused to apply for withdrawal of a plea of gullty in

. certain circumstances. See former 18 U.S.C. 3772.

Al
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Subdivision (e) also makes elear that the deposition ean be nsed as
affirmative ov l(lonco whenever the witness is available but gives tes-
timony, inconsistent. “lﬂl ,,thnt gnvn in th(‘ depaosition, A California
st‘m)to wlnch com'un('d a qmul r plmi:mn was held congtltuhon‘ll in
California v. Greon, 39‘) U 8. 149, 90 S.Ct. 1030, 26 L.Ed. 24 459 (1970,
This is also commtent with gr\ctmn KO1(ANT) 0( the Ruleq of Dvldonco
for United States (‘omm and Magistrates (Nm ]‘)(1)‘ e o

thdnleton (f) ls intondvﬂ 1o msnr(\ (h.lt a1 mcmd of oluectlmm

.md iho g nunds fo ct’mns |~ mmln at. the hme ﬂw d(\poeitmn !

,,} i
t‘mn ;ltllc Rn]cs of

ahl tv” defmi
‘04(“) CN _‘m“‘

.\l\mg or to tho use.

Rule 16.
DISCOVERY AND INSPECTION

(a) Disclosure of evidence by the government.
(1) Information subject to disclosure.

Pl

E (A) Statement of defendant. Upon request of a defendant the

\ government shall permit the defendant to inspect and copy
or photograph: any relevant written or recorded statements
made by the defendant, or copies thereof, within the posses-
sion, custody or control of the government, the existence of
whlch is known, or by the exercise of due diligence may be-
come known, to the attorney for the government; the sub-
stance of any oral statement which the government intends
to offer in evidence at the trial made by the defendant wheth-
er before or after arrest in response to interrogation by any
person then known to the defendant 1o be a government agent;
and recorded testimony of the defendant before a grand jury
which relates to the offense charged. Where the defendant
is a corporation, partnership, association, or labor union, the
court may grant the defendant, upon its motion, discovery of
relevant recorded testimony of any witness before a grand jury
who was, at the time either of the charged acts or of the grand
jury proceedings, so situated as an officer or employee as to have

been able legally to bind the defendant in respect to the activities

involved in the charges.
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(B) Defendant’s prior rec ‘ord.. Upon 1eques( of the defendant,
the government shall lurmsh to the defendant such copy of his
prior criminal record, if any, as is’ then avallable to the attorney
for the government. . #

(C) Documents and tangzble objects. ;. Upon. request ofwthe
defendant the government shall permit the defendant to in-
spect and copy or photogmph books, papexs documents, photo-
graphs tangible Objedb bulldmgs or pl ces, ,or copies or por-
tlons thereof Whl(.h are thhm the ”possessmn custody or
control of .the goverm ‘ ent arid whléh are rnatemal to the prep-
aratlon of his defens or are mtended for use by the govern-
ment as eVIdence m crhlef at the Htgrxal or were obtamed from or
belong to the dtfendant

(. D ) Reports . of e‘wmmutwna and te.sts Upon request. of
a defendant the wgdver m nt shall permlt the defendant to in-
spect and copy or photogi aph any results or reports of phys-
ical or mental exammat;ons and of, suennﬁc tests or experi-
ments made in comu un‘ wuh thql‘ partlcular Labe, or copies
thereof thhm the pos essmn cu tody‘o"l‘“ contr ol of the gov-

of ' Which' is

ernment the emst«.nc q il
A

i or l)y the exercise
of due dlhgence may ‘become‘ known‘ to thé attor ney for the j gov—
ernment ‘

(E ) Governmeut mtnea.seb Upon request of the defendant
the. government shall furmsh to’ the defendant a written list
of tiheU ndtnes. and addres.ses of all government wilnesses which
the. attorney for:! the govelnment mterrds to: caIl in the pres-
ent‘atxon of the case 'in cluef ‘together wrth lany record of  pri-
or felony ‘convmtlons of lany “such» w1tness whxch is within the
knowledge of ‘the; attorney 'for the |government When a re-
tiforr ‘dlscover oflithe names" and- laddresses of wilnesses
] ‘been‘ umade \by a defendant \the government shall be al-
lowed to perpetdate the testlmony of such witnesses in accord-
‘the provxsxons of Rule 15

)
T

(2) Informatnou not subJect to disclosure. Except as provided
in paragraphs (A), (B), and (D) of, subdstxon (a) (1), this rule
does not‘; authorize the drscovery or 1nspect10n of reports, memo-

2 " 1 other, mternal g ‘f‘vern\ment‘ do cuments made by the at-
or 'the governm‘ nt or' other government agents in connec-
tlon with the mvest1gat10n or prosecutlon of the case, or of state-
ments made by government witnesses or prospective government
wx“tnesses except as provided in 18 U.S.C. § 3500.

‘Y

(3) Grand jury transcripts. Except as provided in Rule 6 and
subdivision (a) (1) (A) of this rule, these rules do not relate to

dlscovery or inspection of recorded proceedmgs of a grand jury.
“ 62 F R ] —20 .
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T (4). Fallure to call: mtness  The fact that a witness’ name"is-
on a list furnished under this rule shali not"be grounds for com-
ment upon a failure to call the witness. ‘ W

(b) Disclosure of evidence by the defendant.

- 1 (1) Information subject to disclosure. - .

.. (A) Documents and tangwb?e objects. Upon request of the !

government ‘the " defendant shall permlt the’ government to in- ‘
spect ‘and copy ‘or photograph ‘books, papers, documents, photo-
graphs, tanglble objects, or copies or portions thereof* which are
within the possession, custody or control of the defendant and
"which the defendant mtends to introduce as evidence in chlef at

the trial. o S .

(B) Reports of examinations and tests. Upon request of the
govemment the defendant shall permit the government to in-

~ spect and copy or photograph any results or xeports of physical m
or mental exammatlons and of scientific tests or expenments Wﬂé
made in connectlon with the particular ‘case, or ct)ples thereof, '
within the possession or control of the defendant, whlch the de-

vzi:‘;ﬁ = =

.~

: ‘,ﬁ fendant intends to introduce as evidence in chief’ at the trial or

B which were prepared by a witness whom the defendant intends to

' call at the trial when the results or reports relate to his' testl-
mony 3

! . (C) Defense wztnesses . Upon request of the government the

> _ defendant shall furnish the govemment a list of the names and

E addresses of the witnesses he intends to call m the presentatlon
: of the case in chlef When a request for dlscovery of the names
and addresses of witnesses has been made by the government
the defendant shall be allowed to perpetuate the testxmony of
such thnesses m accordance with the provisions of Rule 15

(2) lnformatlon not. sub]ect to disclosure. Except as to scien-
tific or medical reports, this subdivision does not authorize the
discovery or inspection of reports, memoranda, or other internal
defense documents made by the defendant, or ‘his attorneys or
agents in connection with the investigation or defense of the case,
or of statements made by the defendant, or by government or de-
fense witnesses, or by prospective government or defense wit-
nesses, to the defendant, his agents or attorneys.

(3) Failure to call witness. The fact that a witness’ name is
on a list furnished under this rule shall not be grounds for com-
ment upon a failure to call a witness.

(e) (‘ontmmng duty to disclose. If, prior to or during trial,
a party dlscovers addmonal evidence or materxal previously re-

44
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quested or ordered, which is subject to discovery or inspection

under this rule, or the identity of an additional witness or wit-

nesses, he shall promptly 'notify the other party or his attorney

or the court of the existence of the additional material or wit-

ness,

¢

~

(d) Regulation of discovery.

(1) Protective orders. Upon a sufficient showing the court
may at any time order that the discovery or inspection be denied,
restricted or deferred, or make such other order as is appropri-
ate. Upon request by a party the court shall permit.the party
to make such showing, in whole or in part, in the form of a writ-
ten statement 1o be inspected by the judge ‘alone.” If the court
enters an order granting velief following such;a showing, the en-
tire text of the party’s statement shall be sealed -and preserved
in the records of the court to be made available to the appellate
court in the event of an appeal.

(2) Failure to comply with a request. If at any time during
the course of the proceedings'it is brought to the attention of the
court thata pd‘rty3has failed to comply with this rule, the court
may order such party to permit the discovery oriinspection, grant
a continuance, or prohibit the party from introducing evidence
not disclosed, or'it may enter such other order as. it deems just
under the circumstances. The court may specify the time, pluce
and manner of making the discovery and inspection .and may. pre-
scribe such termis and conditions as are just. |

(e) Alibi witnesses. Discovery of alibi witnesses is governed
by Rule 12.1. )

Advisory Committee Note

Rule 16 is revised to give greater discovery to both the prosecution
and the defeuse.  Subdivision () deals with disclosure of evidence
by the govermment. Subdivision (b) deals with disclosure of evidence
by the defendant. The majority of the Advisory Comuittee is of the
view thut the two—prosecution and defens¢,discoveryéurc related,
and that the giving of a brouder right of discovery to the defense
is dependent upoun giving also a broader right of discovery to the
proseccution. ' ' \ ‘

The draft provides for a right of prosccution discovery independent
of any prior request for discovery iry the defeudant. "Fhe Advisory
Committee is of the view that this is the most desirable approach
tu prosccution (li.s‘m\'ul')g See American Bar Association, Standards
Relating to Discovery and Procedure Before 'I‘l'izil, pp. 7, 43406 (Ap-
proved Draft, 1970).

The language of the rule is recast from “the court nuy order” or
“the court shall order” to “the sovernment shall permit” or “the

AETCYAIATIY ™ & {Tov ™~ ¢am
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Limiting the rule to situations in which the defendant ean show
that the evidence is m‘it[eria‘lﬂs?m I8 un ",o It may li 3 lifficult for
a ‘defondant to makeé this shrmhg“i‘ he dnm not know what the
evidence is. For this reason euhdiu:mu (Q)(IWCY also contains I'm-
guage to.compel disclosure if 'the gOv drnthent infends tb use the prﬂp‘

erty as evidence at the trial or if the property«was obtained from or

belongs to tho dcfendnnt See ABA @tnndfu‘d: Telating to Discovery .

and Pmcodnro BReforc Trhl 13 21(q)(\) and Commentary pp. 68-69
(Approved Dratft 1970). This is’ proh'\blv the rmu&t under old rule
16 since the fact that the government intends to use the physical
.evidence at the trial §s probably sufficient proof of “materiality.”
€. Wright, Federal Practice and Procedure: Criminal § 254 especially
1 70 at p, 513 (1969, Supp. 1971) But it seems desirable to make this
(-\phclt in the rule it%lf ‘

Roqmrmg dmclowro of documents and tangible objects which
“were nm.unod from or' bo]ong to the defendant” probably is also
making (‘\phmt in the ru]o what would otherwise be the mt(\um\tn-
tion of “materiality.” ' Sce €L Wright, Federal Practice and Pro-
cedure: Criminal § 254 at p. 510 espeeially n. 58 (1969, Supp.1971).

Subdivision (Q)AYC) is also amended to add the word “photo-

graphs” to the objects previously listed. See ABA Standards Relat-
ing to Discovery and ‘Procc(}urg Before Trial & 2.1(a)(v) (Approved
Draft, 1970). )

Subdivision (a}(1}D) makes disclosure of the reports of examina-
tions and tests mandatory, This-is the recommendation of the ABA
'st.mdnrd& R(‘hhnz to ])itcmor,\ and DProcedure Before Trial § 2.1
(aXivy and (‘ommont.lrv pp. 66-68 (A]\prmod Draft, ]‘)uﬂ) The ob-
ligntion of disclosure applies onlv to scmnhhc tests or experiments
“made in eonnéction with the' ]nltlmﬂ.\r case.”  So limited, manda-
tory dizelosure seems justified because: (1) it is difficult to fost ex-
pert tostnnnnv at trial \\ltlmut advance notiec and pmpqrfltum 2)
it is noft likely that such. evidenee will he distorted or misased if
discloged prior to trial: and (3) to the extent that a test may be
favorahle (o the d\t'f('nsv, its disclosure is mandated under the rule of
drady v, Maryland, supra.

Kuldivision (AWIUE) is new. It provides for dizeovery of the names
of witnesses to he (--ll]t-d hy the government and of the prior criminal
record of those witnessoes, Many states have statutes or rules which
require that the necused be notified prior fo trial of the witnesses to be
eatled against hime See, e ¢, Alaska R.Crim.Proe. 7(¢); Ariz.R.
CrimProc. 153, 17 A RS, (19561 Ark.Stat.Ann. § 43:1001 (1947);
Call'en.Code §!i!lﬁi=1) (West 1937y ; ( oln Rev.Siat, Ann, §8 39-3-6, 394-2
(1963 Fla.Stat.Ann. § HLEN ") (I')H) Idaho Code Ann. § 10-1404
(194%):  TILNev.Stat.’ l‘h 3R], 5 114 0 (1‘)40) Ind.Ann.Stat. § 9-903
(10045, 17 1‘)41 3'»~]—1(»—-"¥ lm\.) (‘ndv Ann, § 7723 (1950} ; Kan.Stat.
Ann. § 62-031 1964); l\\ R( rim. Proe, mw (lﬂ( 2y; Mich.8tat.Ann, §
28980, M.C.T.A. & '67 40 (\nmv 1971); \hm\ Stat.Ann. § 628, OR (1947) ;
Mo AnnStai ' '§ 545050 (1953) 5 Monf.Rev.Cades Ann. § 95-1503 (Supp.

T 1065 Neb Rev.Stat. § 20-1602 (106§ : Nev.Rev.Sat. § 173.015 (1!)67‘); N
OkLStat, tit, 22, § 384 (lﬂm Ore Rev.Stat, § 1325807 (1969); Tenn. |

Code Ann. § 401708 (19351 T'{ah (nd«- Ann. § 77 2-3 (1933). For
examples of the wags in w ln('h these requirements are implemented,

see Siate v, \hlch(-ll ISI I\.m ]'H '{ln“]“’d 1063 (1957); State v. .
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Parr, 129 Mont. 175, 283 P.2d 1086 (1955); Phillips v. State, 157 Neb.

419, 59 N.W.2d 598 (1933).

Witnesses’ prior statements mwuast he made available to defense coun-
sel after the withess testifies on direet examination for possible im-
peaclient purposes darring trial; 18 1.8.C. § 3500,

The American Bar Association's Standards Relating to Discovery
and Procedure Before Trial § 2.1y (Appro?ed Draft, 1970) require
disclusure of both the names and the statements of prosccution wit-
nesses.  Subdivision (aiKE) requires only disclosure, prior to trial,
of names, addresses, and prior criminal record. It does not require
disclosure of the witnesses' statements although the rule does not
preclude the parties fron agreeing to disclose statements prior to
trial. This is done, for exaunple, in courts using the so-called “omui-
bus hearing.”

Disclosure of the prior criminal record of witnesses places the de-
fense in the same position as the govermment, which normally has
knowledge of the defendant’s record and the record of anticipated
defense withesses,  In addition, the defendant often lacks means Qf
procuring this information on his own, See American Bar Associi-
tion Standards Relating to Discovery and Procedure Before Trial §
21(a)vi) (Approved Draft, 1970).

A principal argument against disclosure of the identity of witnesses
prior to trial has been the danger to the witness, his being subjected
cither to physical harm or to threats designed to make the witness
unavailuble or to influence him to chaunge his testimony. Discovery
in Criminal Cases, 44 F.R.1. 481, 499-500 (1968); Rutnoff, The New
Criminal Deposition Statute in Ohio—Help or Hindranece to Justice?,
19 Case Western Reserve 1.Rev. 279, 284 (1968). Sce, e. g., United
States v, Estep, 151 F.Supp. 668, 6724673 (N.D.Tex.1957):

“Ninety per ceut of the convictions had in the trial court for sale
and dissemination of narcotic drugs are linked to the work and the
evidence obtained by an informer, If that informer is not to have
his life protected there won't be many informers hereafter.”

See also the dissenting opinion of Mr. Justice Clark in Roviaro v.
United States, 853 U.8. 53, 66-67, 77 S.Ct. 623, 1 L.Ed.2d 639 (1957).
Threats of marhet retaliation against witnesses in criminal antitrust
cases are another illustration.  Bergen Drug Co. v. Parke, Davis &
Company, 307 F.2d 725 (3d Cir. 1962); and House of Materials, Inc.
v. Simplicity Pattern Co., 208 F.2d 867 (2d Cir: 1962). The government
has two alternatives when it believes disclosure will ereate an undue
risk of harm to the witness: 1t can ask for a protective order under
subdivision ()(1). See ABA Standards Relating to Discovery and
Procedure Before Trial § 2.5(b) (Approved Draft, 1970). 1t can also
move the court to allow the perpetuation of a particular witness’s
testimony for use at trial if the witness is unavailable or luter
changes his testimony. The purpose of the latter alternative is to
make pretrial disclosure possible and at the same thue to mininiize
any inducement to use improper means to foree the witness cither to
not show up or to change his testimony before a jury. See rale 15.

Subdivision (a)2) is substantially unchanged. It limits the dis-
covery otherwise allowed by providing that the government need not

62 F R D.—20v2
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AGENDA ITI - D - 3
San Diego, California
October 11-12, 1993

MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter
: Possible Amendment to Rule 16 Re Sentencing
Information
" DATE: September 4, 1993

As noted in an attached memo from Mr. John Rabiej,
there are pending amendments to the Commentary for § 6Bl.2
of the Sentencing Guidelines (Policy Statement on Standards
for the Acceptance of Plea Agreements). The Commission
recommends that before the defendant enters a plea, the
government should disclose information relevant to the
sentencing guidelines. The commentary notes, however, that
the recommendation is not intended to confer any substantive
rights upon the defendant.

The change is apparently intended to "encourage plea
negotiations that realistically reflect probably outcomes."

The issue before the Committee is whether it should
consider amendments to Rule 16, Rule 11, or some other rule
which would codify this recommendation.




" ADMINISTRATIVE OFFICE OF THE
o ECHA " UNITED STATES COURTS -

. JOHN K. RABIE)
MES E. MACKLIN, JR. 3
‘ilgAgpuﬂ DIRECTOR WASHINGTON, D.C, 2Q54-4- ‘ o CHIEF. RULES COMMITTEE

SUPPORT OFFICE

Augﬁet 9, 1993

MEMORANDUM TO PROFESSOR DAVID A. SCHLUETER
SUBJECT: Sentegeing‘Guideline‘Récdmmendation‘

I am attaching a copy of a soon-to-be-released amendment to
the commentary on §6Bl.2 of the Sentencing Guidelines, Standards
for Acceptance of Plea Agreements (Policy Statement) The .
amendment may be relevant to the committee’s consideration of
Criminal Rule 16. My understanding.is that the amendment will be
issued and’ publlshed by the Sentenc1ng Comm;ss;on in the next few
months.

My copy of the commentary is nearly illegible and is
reproduced below for your convenience:

The Commission encourages the prosecuting attorney
prior to the entry of a guilty plea or nolo contendere plea
under Rule 11 of the Federal Rules of Criminal Procedure to
disclose to the defendant the facts and circumstances of the
offense and offender characteristics, then known to the
prosecuting attorney, that are relevant to the application
of the sentencing guidelines. This recommendation, however,
shall not be construed to confer upon the defendant any
right not otherwise recognized in law.

A KKy,
John K. Rabiej

Attachment

cc: Honorable Robert E. Keeton
Honorable Alicemarie H. Stotler
Honorable William Terrell Hodges
Honorable D. Lowell Jensen

y—————[‘ A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY ?J-——————-z
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Amendments to the
Sentencing Guidelines

01 €71
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™

United States Sentencing Commission

May 4, 1993

Official text of the amendments submitted 1o Congress can be found in the
May 6, 1993, edition of the Eederal Register (Vol. 58, No. 86, Part \%)
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AMENDMENT 22

N
g

mcmmhmﬁmwm&mﬁawmamm
plumder&da liufﬁtkwm cegmmg ,

Reason for Amendmera: This amendment adds commentary to this policy siement recornmending that the

prosecuting anomey disclose to the defendant the facts and circumstances of the offense and offender charaoteristics

then known 10 the prosecuting altomey that are reievant to the application of the guidelines in orderwmcowage
- piea negodarions that realistically reflect probable ouscomes.
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AGENDA IITI - D - 4
San Diego, California
October 11-12, 1993

MEMO TO: Advisory Committee on Criminal Rules
FROM: Dave Schlueter, Reporter

RE: Amendment to Rule 40: Use of FAX’d Certified
Copies of Warrants.

DATE: September 4, 1993

Magistrate Judge Wm. Wade Hampton from Gainesville,
Florida, indicates in the attached letter that the rules
currently do not provide for use of facsimile copies of
indictments, warrants, etc.

In an amendment currently pending before Congress, Rule
40(a) specifically provides that "The warrant or certified
copy may be produced by facsimile transmission." an
amendment to Rule 41 also included reference to fasimile
transmissions.

At the time of those proposal several years ago, the
Committee considered the possibility of amending other rules
and decided to amend only Rules 40 and 41.
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ROBERT E. KEETON

PETEERCS.E‘&(;(\:(ABE SAM C. POINTER, JR.

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

CHAIRMAN KENNETH F RIPPLE

APPELLATE RULES

CiViL. RULES

CHAIRMEN OF ADVISORY COMMITTEES

WILLIAM TERRELL HODGES

CRIMINAL RULES

EDWARD LEAVY
BANKRUPTCY RULES

March 24, 1993

Honorable William Wade Hampton
United States Magistrate Judge

for the Northern District of Florida
P.0O. Box 355

Gainesville, Florida 32602 . . ) ‘

Re: Proposed Amendments to the Federal Rules of Criminal
Procedure .

¥

Dear Judge Hampton:

Thank you for your letter of February 15, 1993, on proposing
changes to the Federal Rules of Criminal Procedure. A copy of your
letter will be sent to the Chairman of the Judicial Conference
Advisory Committee on Criminal Rules for consideration.

We welcome your comments and appreciate your interest in the
rulemaking process.

Sincerely,

A

Peter G. McCabe
Secretary

cc: Honorable Robert E. Keeton
Honorable William Terrell Hodges
William R. Wilson, Esquire
Professor David A. Schlueter




WM. WADE HAMPTON
UNITED STATES MAGISTRATE JUDGE
FOR THE NORTHERN DISTRICT OF FLORIDA
- Post Office Box 355
Gainesville, Florida 82602

February 15, 1993

Mr. Peter McCabe, Secretary

Committee on Rules of Practice and Procedure
Judicial Conference of the United States
Washington, DC 20544

Dear Peter:

Many times Magistrate Judges have to hold up a hearing or reschedule hearing awaiting Certified
copies of indictments, warrants of arrest or other instruments.

We receive FAX copies showing these instruments were certified at place of issuance. However, we
cannot, under present Rules, use them as Certified copies.

I suggest a possible rule change. Issuing office FAX instrument showing it is Certified (transmittal
and instrument). Receiving court office re-certify and instrument be allowed for useat a hearing as certified.
However, original certifying office on transmittal should show certified copies being sent by regular mail.

Sincerely,

(Lot

Wm. Wade Hampton
()
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AGENDA III - D -5
San Diego, California
October 11-12, 1993

MEMO TO: Advisory Committee on Criminal Rules
FROM: Dave Schlueter, Reporter

RE: Proposed Change to Rule 41: Deletion of Limits on
Authority to Issue Warrants Within District

DATE: September 6, 1993

Mr. J.C. Whitaker, an employee with Federal law
enforcement agency, has suggested that Rule 41 be amended to
delete the territorial limitations which currently appear in
the rule. He notes that the rule as written creates
hardships on law enforcement personnel who must often travel
to another district to obtain a warrant.

In 1990, Rule 41(a) was amended to provide for warrants
for property which might be moving out of one district into
another. As I recall, in the process of amending the rule
there was brief consideration of whether the territorial
limits of the rule should be eliminated. For example, Rule
4 provides that an arrest warrant may be executed at "any
place within the jurisdiction of the United States." But in
the end, the amendment retained the nexus requirement; at
some point, the property or person had, or would have, some
connection with the district wherein the issuing authority
was situated.

If the Committee is interested in considering the
suggested amendment, I would draft suggested language for
the Spring meeting. ‘
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227 North Bronough St.
Suite 3086 ‘
Tallahassee, Fl. 32301
March 22, 1993

Honorable WILLIAM J. HODGES

Chairman, Criminal Rules Advisory Committee
Committee on Rules of Practice and Procedure
of Judicial Conference of the U.S.

Washington, D.C. 20544
Dear Mr.' HODGES,

‘ I have been employed with a Federal law enforcement
agency for thewpast‘thirtyyfive‘Years;“ :

The purpose of this letter is'to request that you and
your committee take a look at Rule 41 of the Federal Rules of
Criminal Procedure. Rule 41, in part, states: "... a search
warrant authorized by this rule may be issued (1) by a federal
magistrate, or a state court of record within the federal
district; for a search of property or for a person
within the district. and (2) by a federal magistrate for a search
of property or for a'person either within or outside the district
if the property or person is within the district when' the warrant
is sought but might move outside the district before the warrant
is executed." (emphasis added) .. e -

The requirement that a search warrant must be obtained
in the district where the search is to be conducted creates
hardships on Federal law enforcement. It is necessary that
officers from one district, many times across country, furnish
information to an officer in the district where the search is to
be conducted in order that the application for search warrant be
made. The officer requesting the search warrant and swearing to
the affidavit is not familiar with the background of the
case/investigation and is not in a position to answer questions
raised by the Magistrate. It is not uncommon tor one hundred per
cent of the information in the affidavit to be third hand to the
officer. The other alternative is for the officer who is
familiar with the entire investigation to travel to the district
where the warrant' is to be obtained and executed. This officer
then has to deal with the problems of preparing his affidavit to
the format demanded by the United States Attorney and Magistrate
in that district. While there is a standard format, every
district is different. 1In addition, each district has its own
prosecutive guidelines. In this time of tight budgets and
limited resources, what may. be considered a significant matter in
one district, may well be insignificant in another.
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In addition, it is my understanding that there have been
some recent cases involving obscenity and pornography where
questions have been raised as to the quallflcatlons of the
magistrate to judge the community standard in another district

where the crime is alleged to have occurred particularly when the
area may be thousands of miles away.

What would be loss by obtaining the search warrant in the
area where the offense occurred, by the officer conducting the

investigation, from the court that will eventually have venue
over the case when it is brought to trial?

Please take a look at Rule 41 and consider a revision
that could be beneficial to all parties concerned.

Sincerely,

fc,;- @ Z/ﬂ%

Whitaker




COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
, OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E. KEETON - " o " - C . . CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN o ! ' ‘ ' " 'KENNETH F. RIPPLE

‘ APPELLATE RULES
ER G. MCCABE ‘ ‘ T . S A R % pe
PETCRO.MoGABE ‘ « S R ... .\ EDWARDLEAVY
! L ’ Co L BANKRUPTCY RULES

' SAMC.POINTER, JR. .
CIVIL RULES

. WILLIAM TERRELL HODGES
‘ " ;' GRIMINAL RULES |,
March 30, 1993 RALPH K. WINTER, JR.
", ' EVIDENGE RULES

i | h A
o [

Mr. J. C. Whitaker

227 North Bronough Street
Suite 3086

Tallahassee, Florida 32301

Re: Proposed Amendments to the Federal Rules of Criminal
Procedure

Dear Mr. Whitaker:

Thank you for your letter of March 22, 1993, proposing changes
to Rule 41 of the Federal Rules of Criminal Procedure. A copy of
your lJletter will be sent to the chairman and reporter of the

Judicial Conference Advisory Committee on Criminal Rules for
consideration.

We welcome your comments and appreciate your interest in the
rulemaking process.

Sincerely,

el
Peter G. McCabe
Secretary

cc: Honorable Robert E. Keeton
Honorable William Terrell Hodges
William R. Wilson, Esquire
Professor David A. Schlueter
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AGENDA IITI - D - 6
San Diego, California
October 11-12, 1993
MEMO TO: Advisory Committee on Criminal Rules
FROM: Dave Schlueter, Reporter

RE: Possible Amendments to Rules Governing Section
2254 Cases in the United States Courts

DATE: September 7, 1993

As indicated in the attached memorandum, S. 1441
(Habeas Corpus Reform Act of 1993) would amend § 2242, et.
seq. and would directly impact of the Rules governing § 2254
actions.

I understand that the Criminal Rules Committee is
generally responsible for monitoring the Rules governing §§
2254 and 2255 and that if the Act is passed, the Committee
will have the task of recommending appropriate amendments to
those rules.

Assuming S. 1441 is passed this Fall, amendments can be
drafted and considered by the Committee at is Spring
meeting.



L. RALPH MECHAM

>———{‘ " A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY

ADMINISTRATIVE OFFICE OF THE

DIRECTOR ~ UNITED STATES COURTS
, ! JOHN K. RABIEJ
_g;rﬁ;:% %l;d&qlgjglN. JR. WASHINGTON, D.C. 20544 CHIEF. RULES COMMITTEE

SUPPORT OFFICE

P

August 11, 1993

MEMORANDUM TO JUDGE ROBERT E. KEETON
SUBJECT: S. 1441, Habeas Corpus Reform Act of 1993

I am attaching a copy of S. 1441, the "Habeas Corpus Reform
Act of 1993" for your information. 'The bill was introduced on
August 6, 1993, by Senator Biden. Unlike previous legislative
attempts to amend the habeas corpus provisions, S. 1441 has a
realistic chance of enactment. A copy of Senator Biden’s remarks
describing the new coalition supporting the bill is also
attached. )

S. 1441 would amend 28 U.S.C. § 2242 et seq. and would
affect directly the Rules Governing Section 2254 Cases in the
United States Courts. For example, the bill sets forth specific
time deadlines for the filing of a petition and limitations on
the filing of successive petitions, which are now covered under
Rule 9. 1In addition, the bill includes provisions on amending
and supplementing petitions that may affect the Rules.

The Senate returns on September 7, 1993. I will keep you

apprised of developments.
LKL

John K. Rabiej
Attachment

cc: Honorable Alicemarie H. Stotler
Honorable William Terrell Hodges
Honorable Sam C. Pointer, Jr.
Honorable D. Lowell Jensen
Dean Daniel R. Coquillette
Professor David A. Schlueter
Dean Edward H. Cooper
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103D CONGRESS
1ST SESSION % E

AUGUST 6 (legislative day, JUNE 30), 1993

Mr. BIDEN introduced the following bill; which was read twice and referred
to the Committee on the Judiciary

A BILL

To reform Habeas corpus.

| Be it enacted by the Senate and House of Representa-
2 tives of the Dmted States of Amemca wn Congress assembled,

3 SEC’I‘ION 1. SHORT TITLE.

4 This Act may be cited as the “Habeas Corpus Reform
5 Actof 1993".

6 SEC. 2. FILING i)EADLINES

7 (a) IN GENERAL —Section 2242 of tltle 28, United
8 States Code, is amended—-

9 (1) by amending the heading to read as follows:
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“§2242. Filing of habeas corpus petition; time re-

quirements; tdll@ng rules”;

(2) by inserting “(a)(1)”’ before the first para-
graph, “(2)” before ‘the seeond paragraph, “(3)” be-
fore the third paragraph, and “(4)” before the
fourth paragraph

(3) by amendmg the thlrd paragraph, as des-
ignated by paragraph (3), to read as follows:

“(3) Leane to arbend br supplement the petition shall
be freely given, as provided in the rules of procedure appli-
cable to civil actions.”; and

(4) by adding at the end the following new sub-
sectione-’

“(b) An appheatlon for habeas corpus relief under
section 22:)4 shall be filed in the appropnate dlstrlct court
not later than 180 days after——

“(1) the last daw for ﬁhng a_petition for Wmt
of certiorari in the Umted States Supreme Court on
direct appeal or umtary review of the conviction and
sentence 1f such a petltlon has not been filed w1th1n
the time limits established by law;

““(2) the date bf‘ the )denial of a writ of certio-
rarl, if a petition for a writ of certiorari to the high-
est court of the State on direct appeal or unitary re-

view of the conviction and sentence is filed, within

*S 1441 IS
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the time limits established by law, in the United
States Supreme Court; or
“(3) the date of the issuance of the mandate of
the United States Supreme Court, if on a petition
for a writ of certiofari the Supreme Court grants
the writ and dlspos?§ Qf the case in a manner that
leaves the senteril‘ceiw und;s”tisuvrl‘)ed
“(e)(1) Notmthstandmg the filing deadline imposed
by subsection (b), if a petitioner under a sentence of death
has filed a ipetitio»n for post-conviction review in State
court withiﬁ 270 days of the appointment of counsel as
required by section 2258, the petitioner shall have 180
days to file a petition under this chgpter‘ upon completion
of the State court review.
“(2) The time requirements established by subsection
(b) shall not apply unless the State has provided notice
to a petitioner under sentence of death of the time require-
ments established by this section. Such notice shall be pro-
vided upon the final disposition of the initial petition for
State post-conviction review.
;‘(3) In a case in which a sentence of death has been

Imposed, the time requirements established by subsection

(b) shall be tolled—

*S 1441 IS
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‘ “(A) during any period in which the State has
failed to appoiht counsel for State post-conviction re-
view as required in section 2258;
“(B) (during any period in which the petitioner
1S ineempetenii; and
“(C) during an additional period, not to exceed
60 days, if the petitioner rﬁakes a showing of good
cause. |
“(d)(1) Notwithstanding the ﬁling deadline imposed
by subsection (b), if a petitioner under a sentence other
than death has filed—
“(A) a petition for post-conviction review in
State court; or
“(B) a request for counsel for post-conviction
review, '
before the expiration of the period desecribed in subsection
(b), the petitioner shall have 180 days to file a petition
under this chapter upoh completion of the State court re-
view. |
“(2) The time requirements established by subsection
(b) shall not apply in a case in which a sentence other
than death has been imposed unless—
“(A) the State has provided notice to the péti-
tioner of the time requirements established by this

section and of the availability of counsel as deseribed

S 1441 IS
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in subparagraph (B); such notice shall be provided
orally at the time of sentencing and in writing at the
time the betitioner’s conviction b‘ecomes final, except
that in a case in which the ‘petitioner’s conviction be-
comes final within 30 days of sentencing, the State
may provide both the oral and the written notice at
sentencmg, i aH cases the Written notice to peti-
tioner shall include easily understood instructions for
filing a request for counsel for Stafe post-conviction
review; and

“(B)(i) the State provides counsel to the peti-
tioner upon the filing of a request for counsel for
State post-conviction review; or

“(i) the State provides counsel to the peti-
tioner, if a requesf for couﬁsel fof State post-convie-
tion review is not filed, upon the filing of a petition

for post-conviction review.

“(3) The time requirements established by subsection

19 (b) shall be tolled in a case in which a sentence other than

20 death has been imposed—

21
22
23
24
25

“(A) during any period in which the petitioner
1S incorﬁpetént; and

“(B) during an additioﬁal period, not to exceed
60 days, if the petitioner makes a showing of good

cause.

*S 1441 IS
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“(e) An application that is not filed within the time
requirements established by sgbsection (b) shall be gov-
erned by seetiqn 2244(b).”. ’“

(b) TECHNICAL AMENDMENT.—The chapter an‘alysis
for chapter 153 of title 28, United States Code is amended
by amending the item relating to section 2242 to read as

follows:

“9949. Filing of habeas corpus petition; time requirements; tolling rules.”.
SEC. 3. STAYS OF EXECUTION IN CAPITAL CASES.
Section 2251 of title 28, United States Coae, is
amended—
(1) by inserting “(a)(1)”" before the first para-
graph and “(2)” before the second paragraph; and
(2) by adding at the end thé following new sub-
sections;
“(b) In the case of a person under sentence of death,
a warrant or order setting an execution shall be stayed
upon application to any couft that would have jurisdiction
over a habeas corpus pétition under this ehaprter. The stay
shall be contingent upon the exercise of reasonable dili-
gence by the applicant in pursuing relief with respect to
the sentence and shall expire if—
“(1) the applicant fails to file for relief under
this chapter within the time requirements estab-

lished by section 2242;

*S 1441 IS
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“(2) upen completion of district court and court
of appeals review under section 2254, the application
1s denied and— |

“(A) the time for filing a petition for a
writ of certiorari expires before a petition is
filed;

“(B a timely petition for a writ of certio.
rari is filed and the Supr‘eme‘Court denies the
petition; or

“(C) a timely petition for éertiofa:ri is filed
and, upon consideration of the ‘case, the Su-
preme Court disposes of it in a manner that
leaves the capital sentence undisturbed; or
“(3) before a court of competent Jurisdiction, in

the presence of counsel, and after being advised of
the consequences of the decision, the applicant com-
petently and knowingly waives the right to pursue
habeas corpus relief under this chapter.

“(e) If any 1 of the conditions in subsection (b) has

occurred, no Federal court thereafter shall have the au-

thority to enter a stay of execution unless the applicant

has filed a habeas eorpxis petition that satisfies, on its
face, section 2244(b) or 2256. A stay granted pursuant

to this subsection shall expire if, after the grant of the

S 1441 IS
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stay, 1 of the conditions specified in subsection (b) (2)

or (3) occurs.”.

SEC. 4. LIMITS ON NEW RULES; STANDARD OF REVIEW.
(a) LmITs ON‘NEW RUuLES.—
(1) In GENERAL.—Chapter 153 of Title 28,
United States Code, as amended by section 306(a),
is amended by adding at the end the following new
section:
“§ 2257. Law applicable

‘“‘(a) Except as provided in subsection (b), in a case
subject to this chapter, the court shall not announce or
apply a new rule to grant habeas corpus relief.

“(b) A court considering a claim under this chapter
shall apply a new rule when—

“(1) the new rule places a class of individual
conduct beyond the power of the criminal lawmaking
authority to proscribe or prohibits the imposition of
a certain\ type of punishment for a class of persons
because of their status or offense; or

“(2) the new rule constitutes a watershed rule
of criminal procedure implicating the fundamental
fairness and accuracy of the criminal proceeding.
“(c) As used in this section, a ‘new rule’ is a rule

that changes the constitutional or statutory standards

S 1441 IS
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that prevailed at the time the petitioner’s convietion and
sentence became final on direct appeal.”.

(2) TECHNICAL AMENDMENT.—The chapter

analysis for chapter 153 of title 28, United States

Code, as amended by section 306(b), is amended by

adding at the end the following new item:

“9957. Law applicable.”." -

(b) STANDARD OF REVIEW.—Section 2254(a) of title
28, United States Code, is amended by adding at the end
the following: “Except as to Fourth Amendment claims
controlled by Stone v. Poweli, 428 U.S. 465 (1976), the
Federal courts, in reviewing an application under this see-
tion, shall review de novo the rulings of a State court on
matters of Federal law, including the application of Fed-
eral law to fac_ts, regardless of whether the opportunity
for a full and fair hearing on such Federal questions has
been provided in the State court. In the case of a violation
that can be harmless, the State shall bear the burden of
proving harmlessness.”.
SEC. 5. LIMITS ON SUCCESSIVE PETITIONS.

Section 2244(b) of title 28, United States Code, is
amended to read as follows:

“(b)(1) A claim presented in a habeas corpus petition
that was not timely presented in a prior petition shall be
dismissed unless—

“(A) the petitioner shows that—

S 1441 IS——2
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“(1) the faih;re to raise the claim pre-

L’viqusly was the result of interference by State

officials with the p‘res‘entation of the claim, in
violation of the Constitution or laws of the
United States;

‘“(i1) the claim relies on a new rule that is
applicable under section 2257 and was pre-
viously unavailable; or

“(iii) the factual predicate for the claim
could not have been discovered previously
through the exercise of reasonable diligence;
and .

“(B) the facts underlying the claim, .if proven

and viewed in light of the evidence as a whole, would

be sufficient to—

“(i) undermine the court’s confidence in
the factfinder’s determination of the applicant’s
guilt of the offense or offenses for which the
sentence was 1mposed; or

“(ii) demonstrate that no reasonable sen-
tencing authority would have found an aggra-
vating circumstance or other condition of eligi-
bility for a capital or noncapital sentence, or

otherwise would have imposed a sentence of

~ death.
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“(2) Notwithstahding other matters pending before
the éourt, claims for relief under this subsection from a
case in which a sentence of death was imposed shall re-

celve a prompt review in a manner consistent with the in-

terests of justice.”’. ‘
SEC. 6. NEW EVIDENCE.

(a) INn GEN'%ERAL.——Chép‘te‘r 153 of title 28, United
States Code, as amended by section 304(a)(1), is amended
by adding at the end the following new section:

“§ 2256. Capital cases; new evidence

“For pﬁrposes of this chapter, a claim arising from
a violation of the Constitution, laws, or treaties of the
United States shall include a claim by a person under sen-
tence of death that is based on factual allegationsk that,
if proven Land viewed in light of the evidence as a whole,
would be sufficient to demoﬁstrate that no reasonable
factfinder would have found the petitioner guilty of the
offense or that no reasonable sentencing authority would
have found an aggravating cirecumstance or other condi-
tion of eligibility for the,sentence. Such a claim shall be
dismissed if the facts supporting the claim were actually

known to the petitioner during a prior stage of the litiga-
tion in which the claim was not raised. Notwithstanding
any other provision of this chapter, the claim shall not

be subject to section 2244(b) or the time requirements es-

*S 1441 IS
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1 tablished by section 2242. In all other respects, the claim

2 shall be subject to the rules applicable to claims under this

| 3 chapter.”.

-4 (b) TECHNICAL, AMENDMENT.—The chapter analysis

5 for chapter 153 of title 28, United States Code, as amend-

6 ed by section 304(a)(2), is amended by adding at the end

7 the following new item:

“2258. Cepital cases; new evidence.”.

8 SEC. 7. CERTIFICATES OF PROBABLE CAUSE.

9 The third paragraph of section 2253, title 28, United

10 States Code, is amended by adding at the end the follow-

11
12

13

14
15
16
17
18
19
20
21
22
23

ing: “However, an applicant under sentence of death shall
nave a right of appeal without a certificate of probable

cause, except after denial of a habeas corpus petition filed

under section 2244(b).”.
SEC. 8. PROVISION OF COUNSEL.

(a) IN GENERAL.—Chapter 153 of title 28, United
States Code, as amended by section 30/4(3)( 1), 1s amkended
by adding at the end the following new section:

“§2258. Counse: in capital cases; State court

“(a) COUNSEL.—(1) A State in which a sentence of

death may be imposed under State law shall provide ‘legal

services to—

“(A) indigents charged with offenses for which

capital punishment is sought;

*S 1441 IS
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“(B) .indigents who have been sentenced to
death and who seek appellate, post-conviction, or
unitary review in State court; and
“(C) indigents who have been sentenced to
death and»who seek certiorari review of State court
Judgments in the United States Supreme Court.
~ “(2) This section shall not‘af)ply or form a basis for
relief to nonindigents.

“(b) COUNSEL CERTIFICATION AUTHORITY —A
State in which a sentence of death may be imposed under
State law shall, within 180 days after the date of enact-
ment of this subsection, establish a State counsel certifi-
cation authority, which shall be comprised of members of
the bar with substantial experience In, or commitment to,
the representation of eriminal defendants in capital cases,
and shall be comprised of a balanced representation from
each segment of the State’s eriminal defense bar, such as
a statewide defender organization, a capital case resource
center, local public defender’s offices and private attorneys
involved in criminal trial, appellate, post-conviction, or
unitary review practice. If a State fails to establish a coun-
sel certification authority within 180 days after the date
of enactment of this subsection, a private cause of action
may be brought in Federal district court to enforce this

subsection by any aggrieved party, including a defendant

*S 1441 IS
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eligible for éppointed representation‘und‘er this subsection
or a member of an organization eligible for representation
on the counsel certification authority. If the court finds
that the State has failed to establish a counsel certification
authority as required by this subsection, the court shall
grant appropriate injunétive and declaratory relief, except
that the court shall not grant relief that disturbs any
eriminal conviction or sentence, obstructs the prosecution
of State criminal proceedings, or alters proceedings arising

under this chapter. |
" “(e) DUTIES OF AUTHORITY; CERTIFICATION OF

CoUNSEL.—The counsel cértiﬁeation authority shall—

“(1) establish and publish srtandards governing

qualifications of counsel, which shall include—

“(A) knowledge and understanding of per-

~ tinent legal authorities regarding issues in cap-
ital cases;

“(B) skills in the conduet of negotiations
and litigation in eapitai casés, the investigation
of capital cases and the psychiatric histor;\-; and
current condition of capital clients, and the

- preparation and writing of legal papers in éap-
1tal cases;

“(C) the minimum qualifications required

by subsection (d); and
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15
“(D) any additional qualifications relevant
to the representétion of capital defendants;

“(2) establish application and certification pro-
cedures for attorneys who possés's“the qualifieations
established pursuanf to paragraph (1);

“(3) es‘tablish;iapplication and certification pro-
cedures for attorneys whl) ao not possess all the
qualifications established pursuant to paragraph (1)
but who possess, in addition to the minimu\m quali-

fications required by subsection (d), additional re-

sources (such as an affiliation with a publicly funded

* defender organization) and experience that enable

them to provide quality legal representation com-
parable to fhat of an attorney possessing the quali-
fications established pursuant to paragraph (1);

“(4) eétablish application and ecertification pro-
cedures, ‘to be used on a case by case basis, for at-
torneys who do not necessarily possess the minimum
qualifications required by subsection (d), but who
possess other extraordinary experience and resources
that enable them to provide quality legal representa-
tion comparable to that of an attorney possessing

the qualifications established pursuant to paragraph
(1);

*S 1441 I8
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16
“(5) publisb a current roster of attorneys cer-
tiﬁecipursuant to paragraphs (2) and (3) to be ap-
pointed in capital cases;

“ f“(G) esﬁablish and publish standards governing
the performance of counsel in capital cases, includ-
ing standards that proscribe abusive practices and
mandate sound practices in order to further the fair
and orderly administration of justice;

“(7) monitor the performance of attorneys cer-
tified pursuant to this subsection; and

“(8) delete from the roster the name of any at-
torney who fails to meet the qualification or per-
formance standards established pursuant to this
subsection.

“(d) MiNntMUM COUNSEL STANDARDS.—AIl counsel

certified pursuant to paragraph (2) or (3) of subsection
(¢) or appointed pursuant to subsection (f) shall possess,
in addition to any qualifications required by State or local

law, the follbwing minimum qualifications:

“(1) Familiarity with the performance -stand-
ards established by the counsel certification author-
ity.
| “(2) Familiarity with the appropriate court sys-
tem, including the procedural rules regarding timeli-

ness of filings and procedural default.
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17
“(3) In the case of counsel appointed for the
trial or sentencing stages, at least 2 of the qualifica-
tions listed in subparagraph (A) and 1 of the quali-
fications listed in subparagraph (B), or 1 of the al-
ternative qualifications listed in subparagraph (C).
“(A) QUALIFYING TRIAL EXPERIENCE
(MUST HAVE 2).—Prior .experience within the
last 10 years as—

“(1) lead or sole counsel in 12 jury
trials, of which no fewer than 5 were crimi-
nal jury trials;

“(i1) lead or sole counsel in 3 criminal
Jury trials in which the charge was murder
or aggravated murder;

“(iii) co-counsel in 5 criminal jury
trials in which the charge was murder or
aggravated murder; or

“(iv) lead or sole counsel in no fewer
‘than & criminal jury trials involving crimes
of violence against persons, punishable by
imprisonment of over 1 year,

which were tried to a verdict or to a deadlocked
jury.
“(B) QUALIFYING CAPITAL TRIAL EXPERI-

ENCE (MUST HAVE 1).—

S 1441 IS——3
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18

“(i1) lead or sole counsel within the
last 5 years in the trial of at least 1 capital
case that was tried through sentencing;

“(i1) co-counsel in the trial of no fewer
than 2 capital cases (1 of which occurred
within the last 5 years) that were tried
through sentencing; or

“(ii1) suceessful completion within the
preceding 2 years of a training program in
capital trial litigation that has been cer-
tified by the counsel eertiﬁcétion authority
or, if the auth;)rity has not certified a pro-
gram, successful completion of an at least
12-hour training program in capital trial
litigation for which continuing legal edu-
cation (CLE) credit is available, and which
the CLE authority in the State has cer-
tified as comporting with the objectives
and requirements of this section.

“(C) ALTERNATIVE QUALIFYING EXPERI-

ENCE FOR TRIAL.—Notwithstanding subpara-

graphs (A) and (B), an attorney shall be eligi-

ble for certification pursuant to paragraph (2)

or (3) of subsection (¢) or appointment pursu-

ant to subsection (f) if the attorney—
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“(1) has conducted 5 evidentiary hear-
ings and has been employed for more than
1 year by a eapital resource center, a unit
or its equivalent that specializes in capital
cases within a public defender office, or a
rublic interest law office specializing in
capital litigation; or

“(i1) has conducted 5 evidentiary
hearings and has been certified by the
State eapitél litigation resource-center as

competent to be assigned to a eapital trial;

“(4) in the case of counsel appointed for appel-

late or unitary review, at least 1 of the qualifications

listed in subparagraph (A) and 1 of the qualifica-

tions listed in subparagraph (B), or 1 of the alter-

native qualifications listed in subparagraph (C).

*S 1441 IS

“(A) QUALIFYING APPELLATE EXPERL

ENCE (MUST HAVE 1).—Prior experience within

the past 5 years as—

“(1) lead or sole counsel in no fewer
than 10 appeals, of which no fewer than 5]
were criminal appeals;

“(ii) lead or sole counsel in at least 6

criminal felony appeals; or
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“(ii1) lead or sole counsel in 3 crimi-
nal or felony appeals, at least 1 of which
‘was an appeal of a murder or aggravated

murder conviction,

which were fully briefed.

“(B) QUALIFYING CAPITAL APPELLATE

EXPERIENCE (MUST HAVE 1).—

“(1) lead or sole counsel within the
last 5 years in the appeal or unitary review
of at least 1 capital case;

“(i1) co-counsel in the appeal or uni-
tary review of no fewer than 2 capital
cases, 1 of which occurred within the last
o years; or

“(_iii) successful completion within the
preceding 2 years of a training program in
the litigation of capital appeals that has
been certified by the counsel certification
authority or, if the authority has not cer-

tified a program, successful completion of

an at least 12-hour training program in

capital litication with a focus on appeals
for which cohtinuing legal education
(CLE) credit 1s available, and which the

CLE authority in the State has certified as
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comporting with the objectives and the re-
quirements of this section.
“0) ‘ALTERNATIVE QUALIFYING EXPERI-
ENCE FOR APPEALS.ﬁNotwithstanding sub-
paragraphs (A) and (B), an attorney shall be
eligible for certification pursuant to paragraph
(2) or (3) of sﬁbseetion (¢) or for appointment
pursuant to subsection (f) if the attorney—
“(1) has been employed for more than
1 year by a capital resource eeritér, a unit
or its equivalent that specializes (in capital
cases within a public defender office, or a
pﬁbﬁe interest law office specializing in
capital litigation; or
“(il) has been certified by the State
capital litigation resource center as com-
petent to be assigned to a capital appeal;
and
“(5) in the case of counsel appointed for post-
conviction proceedings, at least 2 of the qﬁaliﬁea—
- tions listed in subparagraph (A) and at least 1 of
the qualiﬁcations listed in subparagraph (B), or 1 of

the alternative qualifications listed in subparagraph

(C).
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“(A) QU‘ALIFYING POST-CONVICTION EXPE-
RIENCE (MUST HAVE 2).—Prior experience with-
n 'thve past 10 years as—

“(1) lead or sole counsel in no fewer

than 3 post—éonvicﬁon proceedings;

“(ii) co-counsel in no fewer than 5
post-conviction proceedings;

“(iji) 1 of the trial qualifications listed
in paragraph (3)(A); or

“(iv) 1 of the appellate qualifications
listed in paragraph (4)(A).

“(B) QUALIFYING CAPITAL POST-CONVIC-
TION EXPERIENCE (MUST HAVE 1).—
© “(i) lead or sole counsel within the
last 5 years in the trial (through sentenc-
ing), appeal, or post-conviction review of at
least 1 capital case;

“(ii) co-counsel in the trial (through
sentenciﬂg), appeal, or post-convietion re-
view of no fewer than 2 capital cases, 1 of
which occurred within the last 5 vears; or

| “(ili) successful completion during the
preceding 2 yvears of a training program in
the litigation of capital post-conviction pro-

ceedings that has been certified by the
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counsel certification authority or, if the au-
thority has not certified a program, suec-
cessful eompletion of an at least 12-hour
trainih‘g program in capital litigation with
a focus on post-conviction proceedings for
which continuing legal education (CLE)
eredit is available, and which the CLE au-
thority in the State has certified as com-
porting with the objectives and require-
ments of this section.

“(C) ALTERNATIVE QUALIFYING EXPERL
ENCE FOR POST—CONVICTIQN PROCEEDINGS.—
Notwithstanding subparagraphs (A) and (B),
an attorney shall be eligible for certjﬁcation
pursuant to paragraph (2) or (3) of subsection
(¢) or appointment pursuant to subsection (f) if
the attorney— |

“(i) has conducted 3 evidentiary hear-
ings and has been employed for more than

1 year by a capital litigation resource cen-

ter, by a urﬁt or its equivalent that special-

izes in capital cases within a public de-
fender office, or by a public interest law of-

fice specializing in capital litigation; or
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1 “(11) has conducted 3 evidentiary
2 hearings and has been certified by the
3 State capital litigation resource center as
4 competent to be assigned to a capital post-
5 | conviction proceeding.
6 “(e) APPOINTMENT OF CERTIFIED COUNSEL.—(1)
7 The State court shall appoint at least 2 attorneys to rep-
| 8 resent an indigent at trial, and at least 1 attorney to rep-
9 resent an indigent at the appellate, unitary or post-convic-
10 tion review stage, including—
11 “(A) a lead counsel who is named on the roster
12 published pursuant to subsection (e)(5);
13 “(B) a defender organization or resource cen-
14 ter, which shall designate appropriate attorneys af-
15 ﬁliafed with the organization, including a lead coun-
16( sel who is named on the roster; or
17 “(C) a lead counsel certified pursuant to sub-
18 section (¢)(4).
19 “(2) THe State court may appoint additional attor-
20 neys‘ upon a showing of need.
21 “(f} APPOINTMENT OF NONCERTIFIED COUNSEL.—
22

23
24
25

( 1)‘ If there is no roster of attornevs published pursuant
to subsection (e)(3), or if no attorney on the roster can
accept the appointment and if no attorney certified pursu-

ant to subsection (c¢)(4) has been appointed, the State
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court shall appoint at least 2 attorneys to represent an
indigent at trial, and at least 1 attorney to represent an
indigent at the appellate, unitary or post-conviction review
stage, including—
“(A) a lead counsel who possesses the minimum
qualifications required by subsection (d); or
“(B) a defender organization or resource cen-
ter, which shall designate appropriate attorneys af-
filiated with the organization, including a lead coun-
sel who possesses the qualifications required by sub-

section (d).

“(2) No attorney shall be appointed pursuant to this
subsection unless the State court has first conducted an
evidentiary hearing on the record in which the court deter-
mines, after the attorney gives sworn ﬁestimony and pre-
sents documentary proof that the attorney possesées each
of the qualifications required by subsection (d), that the
attorney possesses the requisite qualifications. In making
its determination, the court, shall, to each qualification re-
quired by subsection (d), shall make a specific finding on
the record that the attorney possesses the qualification.

“(g) No attorney may be denied certification pursu-
ant to paragraph (2) or (3) of subsection (¢) or appoint-
ment pursuant to subsection (f) solely because of prior em-

ployment as a prosecutor.

S 1441 IS
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I “(h) Prior to appointing counsel pursuant to this sec-
) tion,l‘ the State court shall inquire as to whether ecounsel
maintains a workload which, by reason of its excessive

- size, will interfere with the rendering of quality represen-

sional obligations.

2

3

4

5 tation or create a substantial risk of a breach of profes-
6

7 “(1) If a person entitled to an appointment of counsel
8 declines to accept an appointment, the State court shall
9

conduct, or cause to be conducted, a hearing;” at which

10 the person and counsel proposed to be appointed shall be

present, to determine the person’s competence to decline

12 the appointment, and whether the person has competently
13 and knowingly declined it.

4  “GIf a State court fails to appoint counsel in a pro-

15 ceeding specified in subsection -(a), or if a State court in

16 a proceeding described in subsection (a)—

17 “(1) fails to appoint the number of counsel re-
18 quired in subsection (e);

1>9 | “(2) appoints counsel whose name is not on the
20 roster published pursuant- to subsection (¢)(5);

21 “(3) appoints counsel who has failed to present
22 a certification issued pursuant to subsection (e)(4);

| 23‘ or

24 “(4) when subsection (f) applies, fails to hold
25 the hearing, receive the requisite testimony and
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1 proof, or make the determination required by sub-

2 section (f), |

3 a Federal court, in a proceeding under this chapter, shall
-4 neither presume findings of fact made at such proceeding

5 to be correct nor dechne to consider a elalm on the ground

6 that it was not raised in such proceeding at the time or

7 in the manner prescribed by‘ Stafe la{V. In no ecir-
-8 cumstances other than those described in this subsection

9 shall a determination of noncompliance with this section
10 provide a basis for relief to a petitioner proceeding under
I1 this chapter. . |
12 “(k) No attorney appointed to represent a prisoner
13 in State post-convietion proceedings shall have previously
14 represented the prisoner at trial or on du'ect appeal in the
15 case for which the appointment is made, unless the pris-
16 oner and attorney expressly request continued representa-
17 tion.
18 “m Notwithstanding the rates and ﬁ&ﬁmum limits
19 generally applicable to criminal cases and any other provi-
20 sion of law to the contrary, the highest State court with
21 jurisdiction over criminal cases shall, after notice and com-
22 ment, establish a schedule of hourly rates for the com-
23 pensation of attorneys appointed puesuant to this section
24 that are reasonable in light of the qualifications of attor-

25 neys appointed and the local practices for legal representa-
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1 tion in cases reﬂecting the complexity and responsibility
2 of eapital cases. For eaeh atteraey appointed pursuant to
3 thls seetlon the State court shall separately order com-
4 pensatlon at the rates set by the highest State court for
5 the hours the attorneys reasonably expended on the case
6 and for reasonable expenses paid for investigative, expert,
7 and other vreasonably neecessary services. Any aggrieved
8 party may bring a private cause of action in Federal dis-
9 trict court to enforce the provisions of this subsection for
10 the establisﬁment of a schedule of reasonable hourly rates
11 for the compensation of attorneys. In such an action, the
12" Federal eoart shall not independerrtly determine the ap-
| 13 propriate rates, but shall‘ decide whether the hourly rates
" 14 as scheguled ‘by the State court are within the range of
15 }reasonableness consistent with the criteria stated in this
16’ subseetien. If the hourly rates as scheduled are not ‘within
17 the range of reasonableness, or if no schedule of rates has
| 18 been estabhshed the court shall grant appropriate injunc-
19 tive or declaratory relief, except that the court shall not
20 grant relief that disturbs any criminal conviction or sen-
21 tenee, obstructs ehe prosecution of State eriminal proceed-
22 ings, or alters proceedings arising under this chapter.
23 “(m) The ineffectiveness or incompetence of counsel
24 appointed parsuant to this section during State or Federal

25 post-conviction proceedings shall not be a ground for relief
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in a proceeding arising under section 2254. This limitation
shall not preclude the appointment <;f different counsel at
any' phase of State or Federal post-conviction proceedings.

“(n) Nothing in this ‘section changes the constitu-
tional standard governjng claims of ineffective assistance
of counsel pursuant to the sixth amendment to the Con-
stitution of the. United States. A determination of non-
compliance with this section (as opposed to the facts which
support such a determination) shall not provide a basis
for a claim of constitutionally ineffective assistance of
counsel.

“(0) The requirements of this section shall apply to
any appointment of counsel made after the effective date
of this Act in any trial direct appeal, or unitary review
of a capital indigent. Counsel shall be appointed as pro-
vided in this section In-any post-conviction proceeding
commenced after the effective date of this Act. In no case
shall counsel appointed for a proceeding commenced be-
fore the effective date of this Act be subject to the require-
ments of this section, nor shall any person whose counsel
was appointied for any trial, appeal, post-conviction or uni-
tary review before the effective date of this Act be entitled
to any relief, including application of subsection (), based
on a claim that counsel was not appointed in conformity

with subsection (e) or (f).”.
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(b) TECHNICAL AMENDMENT.—The chapter analysis
for chapter 153 of title 28, United States Code, as amend-
ed by sectlon 304(3)(2) 1S amended by addmg at the end
the follomng new 1tem
“2258. Counsel in capital cases; State court.”.
SEC. 9. CAPITAL LITIGATION FUNDING.

(a) GRANTS UNDER THE EDWARb BYRNE GRANT
PROGRAM.—

(1) IN GENERAL.—Part E of title I of the Om-

nibus Crime Control and Safe Streets Act of 1968

(42 U.S.C. 3711 et seq.) is amended by adding at

the end the following new section: |

“HABEAS CORPUS LITIGATION

“SEC. 511A. Notwithstanding any other provkision of

th‘ié title, the Director shall provide granté to the States,

from the funding allocated pursuant to section 511, for
the purpose of supportihg litigation pertaining to Federal
habeas corpus petitions in capital cases. The totai funding
available for such grants within any fiscal year shall be
equal to the funding provided to capital resource centers,

pursuant to Federal appropriation, in the same fiscal

year.”.

(2) TECHNICAL AMENDMENT.—The table of
contents of title I of the Omnibus Crime Contfol and

Safe Streets Act of 1968 (42 U.S.C. preceding
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3701) is amended by inserting after the item relat-

ing to section 511 the following new item:

“Sec. 511A. Habeas corpus litigation.”.
| (b) GRANTS FOR STATE CAPITAL LITIGATION.—Title
I of the Omnibus Crime Control and Safe Streets Act of
1968 (42 U.S.C. 3711 et seq.), as amended by section
103(a) is amended— |
(1) by redesignating part R as part S;
(2) by redesignating section 1801 as section
1901; and |
(3) by insertiﬁg after part Q the following new
part: |
“PART R—GRANTS FOR STATE CAPITAL
LITIGATION =
“SEC. 1801. GRANT AUTHORIZATIQN.

“The Director of the Bureau of Justice Assistance
shall make grants to States from amounts appropriated
to carry out this part for the use by S!;atés and by local
entities in the States to comply with section 2258 of title
28, United States Code.

“SEC. 1802. STATE APPLICATIONS.

“(a) IN GENERAL.—(1) To request a grant under
this part,-the Chief Executive of a State shall submit an
application to the Director in such form and containing

such information as the Director may reasonably require.
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“(2) An applie}ation-underj paragraph (1) shall include
assurances that Fedver‘al“ﬂmds received under this part
sh}(a\llu be usgd to supplement, not supplant, non-Federal
ﬁ;ﬁds that would otherwise be available for activities fund-
ed under this part.

“(b) STATE OFFICE—The office designated under
section 507—

“(1) shall prepare an application under this sec-
tion; and

“(2) shall administer grant funds received
under this part, including review of spending, proc-
essing, progress, financial reporting, technical assist-
ance, grant adjustments, accounting, auditing, and
fund disbursement.

“SEC. 1803. REVIEW OF STATE APPLICATIONS.

“(a) IN GENERAL.—The Director shall make a grant
undér section 1801 to carry out the activities described
in the application submitted by an applicant under section
1802 upor; determining that—

“(1) the application is consistent with the re-
quirements of this part; and
“(2) before the approval of the application, the

Bureau has made an affirmative finding in writing

that the proposed activities have been: reviewed in

accordance with this part.
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“(b) APPROVAL.—Each application submitted under
section 1802 shall be considered to bé approved, in whole
or in part, by the Director not later than 45 days after
first received unless the Director informs the applicant of
specific reasons for disapproval.

“(e) DISAPPROVAL NOTICE AND RECONSIDER-
ATION.—The Director shall not disapprove any application
without first affording the applicant reasonable notice and
opportunity for reconsideration.

“SEC. 1804. DISTRIBUTION OF FUNDS.

“For fiscal years 1994, 1995, and 1996, the Federal
share. of a grant made under this part may not exceed
75 percent of the total costs of the activities described n
the application submitted under section 1702 for the fiscal
year for which the project'receives assistance under this

part. Thereafter, the Federal share of a grant made under

- this part may not exceed 50 perecent.

“SEC. 1805. EVALUATION.

“(a) IN GENERAL.—(1) A State that receives a grant
under this part shall submit to the Director an evaluation
not later than March 1 of each yéar in accordance with
guidelines issued by the Director.

“(2) The Director may waive the requirement speci-

fied in subsection (a) if the Director determines that such
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evaluation is. not warranted in the case of any particular
State.

“(b) D‘I‘S‘TR‘IBUT;QN.Q——A‘ State or, local entity may use

‘not more than 5 percent of theufund§ “ijbm receives under

this part to develop an evaluation program under this sec-
tion.”. |

(g) TECHNICAL AMENDMENT.—The table ,Of contents
of title I of the Omnibus Crime Control and Safe Streets
Act of 1968 (42 U.S.C. 3711 et seq.), as amended by sec-
tion 103(b), is amended by striking the matter relating

to part R and inserting the following:
 “PART R—GRANTS FOR STATE CaPITAL LITIGATION

“Qee. 1801. Grant authorization.

“Gee. 1802. State applications. K
«“Qae. 1803. Review of State applications.
“Qee. 1804. Distribution of funds.

“Sec. 1805. Evaluation.

. «PART S—TRAKSITION; EFFECTIVE DATE; REPEALER”

| (d) AUTHORIZATION OF APPROPRIATIONS.—Section
1001(a) of title I of the Omnibus Crime Control and Safe
Streets Act-of 1968 (42 U.S.C. 3793(a)), as aménded by
section 103(c), is amended by adding at the end the fol-
lowing new paragraph:

“(12) There are authorized to be appropriated such
sums as are necessary to carry out activities under part

R.”.
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I SEC. 10. CERTIFICATION OF COMPLIANCE.

2 (a) IN GENERAL.—-Subpart 1 of part E of title T of
3 the Omnibus Crime Control and Safe S;treets Act of 1968
4 (42 U. S C. 501 et seq.) is amended by addmg at the end

5 the following new seetlon
6 CERTIFICATION OF COMPLIANCE
7 “SEC. 509A. In any application for a grant undet this
8 subpart, a State in which a sentence of deatIl may be im-
9 posed shall certify whether it WilI comply with the provi-
10 sions of section 2258 of title 28,“United“ States Code. If
11 the State chooses not to éertify that it \;fﬂl comply with
12 the provisions of that section, the amount of funds that
13 the State is eligible to receive under that subpart shall
14 be reduced by 75 percent. If the State certifies that it will
15 comply with the provisions of section 2258 of title 28,
16 United States Code, the amount of funds that the State
17 is eligible to receive under that subpart shall not be re-
18 duced by virtue of any failure or alleged failure to carry
19 out any of the requirements of that section. The sole en-
20 forcement mechanisms for the requirements set forth in
21 that section shall be those provided in that section, to
22 which the State shall be deemed to have consented by cer-
23 tifying that it will comply with the provisions of that sec-
24 tion.”.
25 (b) TECHNICAL AMENDMENT.—The table of contents

26 of title I of the Omnibus Crime Control and Safe Streets
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Act of 1968 (42 U.S.C. preceding 3701) is amended by
ins‘erting after the itgm rélating to section 509 the follow-
ing new itefn: |
“See. 509A Certification of compliance.”.

SEC. 11. EFFECTIVE DATE.

(a) IN GENERAL.—Except as provided in subsection
(b), this title and the amendments made by this title shall
take effect on the date that is 180 days after the date
of enéetment of this Act.

(b) SECTION 2258(b) OF TITLE 28, UNITED STATES
CODE.—Section 2258(b) of title 28, United States Code,
as added by section 208(a), shall take effect on the date

of enactment of thié Act.
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AGENDA III - E - 1
San Diego, California
October 11-12, 1993

MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter
RE: ﬁroposed Amendment to Rule 57
DATE: September 7, 1993

The Standing Committee has been debating for some time
uniform amendments to all of the rules vis a vis uniform
numbering of local rules, etc. Attached is the most recent
iteration of what Rule 57 would look like. Similar
amendments to the Civil, Appellate and Bankruptcy rules are
being coordinated by the Reporter for the Standing Committee
and will probably be circulated later this Fall for public
comment.
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Advisory Commlttee on Criminal Rules 1
Rule 57 '
Fall 1993

RUhES OF CRIMINAL ﬁROCEDURE

Rule 57. Rules by District Courts

{a ) IN GENERAL. Each district court by action of a

majority of the dlstrlct judges Ehereef may from time to

tlme, after g1v1ng approprlate notice and an opportunlty to

comment, make and amend rules governing its practice nmet

ineonsistent these-rules: Local rules must conform to any

uniform numbering system prescribed by the Judicial

Conference of the United States. A judge may regulate

practice in any manner consistent with federal laws, these

rules, and local rules of the district. No sanction or

other disadvantage may be imposed for noncompliance with any

reguirement not in federal law, federal rules, or the local

district rules unless the alleged violator has been

furnished actual notice of the requirement in the pertinent

case. A local rule imposing a reguirement of form must not

be enforced in a manner that causes a party to lose rights

because of a negligent failure to comply with the

reguirement.

(b) EFFECTIVE DATE AND NOTICE. A local rule so adopted

shall take effect upon the date specified by the district
court and shall remain in effect unless amended by the

district court or abrogated by the judicial council of the
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Advisory Committee on Criminal Rules R 2
Rule 57
Fall 1993

RULES OF CRIMINAL PROCEDURE -

circuit in which the district court is located. Copies of
the rules and amendments so made by any district court shall
upon their promuléation be furnished to the judicial council
and the Administrative Office of the United States Courts
and shall be made available to the public. Iﬁ-a}lFeases—neE
previded—by—£u1e7;Ehe-distrietriudges—and—magisgr&ée-iﬁdges
may—regulate§théir-praetieefin-ényrmaﬁner—net—ineensistent

with—Ehese-rules?@r—these—e£~the—éistfiet—in-whﬁeh—they—aet:

COMMITTEE NOTE

Rule 57 provides flexibility to district courts to
promulgate local rules of practice and procedure.
Specifically, it permits the court to regulate practice in
any manner consistent with the Acts of Congress, with rules
adopted under 28 U.S.C. § 2072 and 2075, and with the
districts local rules. But experience has demonstrated
several problems. The amendments are intended to address
those problems.

First, the amendment requires that the numbering of
local rules conform with any numbering system that may be
prescribed by the Judicial Conference. Lack of uniform
numbering might create unnecessary traps for counsel and
litigants. A uniform number system would make it easier for
an increasingly national bar to locate a local rule that
applies to a particular procedural issue.

Second, the rule recognizes that courts rely on
multiple directives to control practice. Some courts
regulate practice through the published Federal Rules and
the local rules of the court. In the past, some courts have
also used internal operating procedures, standing orders,
and other internal directives. This can lead to problems.
Counsel or litigants may be unaware of the various
directives. 1In addition, the sheer volume of directives may
impose an unreasonable barrier. For example, it may be
difficult to obtain copies of the directives. Finally,




Advisory Committee on Criminal Rules 3
Rule 57
Fall 1993

RULES OF CRIMINAL EROCEDURE

counsel or litigants may be unfalrly sanctioned for falllng
to comply with a'directive.". For these - .reasons, the - s
amendment disapproves 1mpos1ng any sanction or other
disadvantage on a person 'for noncompliance, ‘with such an
internal dlrectlve, unless the alleged v1olator has actual
notice .of the requirement. ' i T

There should: be nc:adverse consequence tora party or
attorney for v1olat1ng special requirements relatlng to
practice before a partilcular Jjudge unless the party or
attorney has actual notice of those requirements.
Furnishing: litigants with: a copy”outllnxng theljudge’s

practices -- or attaching 1nstructlons to a notlce settlng a
case -for conference or trial =- would' suffice to give-'actual
notice, as would an order in a case spec1f1cally adopting by
reference a judge 8 standlng orderland indicating how copies

can be obtained.

b
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AGENDA III - E - 2
' san Diego, California
October 11-12, 1993

|
|
|
:
|
|
MEMO TO: Advisory Committee on Criminal Rules

FROM: pave Schlueter, Reporter

RE:E Proposed Amendment to Rule 59: Technical
, Amendments

DATE: September 7, 1993

~ Attached is the most recent version of Rule 59 which
includes a provision for making technical amendments to the
Rules. The Standing Committee has been considering similar
amendments to all of the Rules for the past year or SO and
as of its June 1993 meeting seemed satisfied with this
particular language.

' This rule, along with the other parallel rules in the
civil, Appellate, Evidence, and Bankruptcy Rules, will
probably be circulated for public comment sometime this
Fall. ’

It is not contemplated that any further action will be
required from the Advisory Committees until after the
comment period has ended.
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Rule 59
Fall 1993

RULES OF CRIMINAL PROCEDURE

Rule 59. Effective Date; Technical Amendments

{a) These rules take effect on the day which is 3
months subsgquent to the a@joyrnment of thg*fﬁfs;‘rggular
sessidn Of#he 7éth“céngress,but if that day iévpr%or\to
September 1,‘1945,‘then they take effect on September 1,

1945, TheY*gbvern all criminallp@ocgedings&thereafter

[

commenced-and so far as just and practicable all broCeedings

then pending.

{b) The Judicial Conference of the United:States mav

amend these rules to correct errors in spelling, cross-

references, or typography, or to make technical changes

needed to conform these rules to statutory changes.

COMMITTEE NOTE

The Rule is amended to enable the Judicial Conference
to make minor technical amendments to these rules without
having to burden the Supreme Court and Congress with
reviewing such changes. This delegation of authority will
relate only to uncontroversial, nonsubstantive matters.
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AGENDA III - E - 3
San Diego, California
October 11-12, 1993

ADMINISTRATIVE OFFICE OF THE '
UNITED STATES COURTS L RABIL

CHIEF RULES COMMITTEE

R SUPPORT OFFICE
JAMES E. MACKLIN, JR. ; . . 2
DEPUTY DIRECTOR WASHINGTON, D.C. 20544

August 27, 1993

MEMORANDUM TO JUDGE ROBERT E. KEETON

SUBJECT: Report of the Court Administration and Case Management
Committee to the Judicial Conference

I am attaching a co
Court Administration and
report contains several r
rulemaking process.

Py of the full report of the Committee on
Case Management for your review. The
ecommendations that may affect the

I. Recommendations Affecting Rules Generally

A. The committee recommended that the Conference approve
proposed guidelines authorizing filing by facsimile.
The committee specifically included bankruptcy courts
under the guideline’s coverage. (Pages 10-13, Appendix
A.) I have also attached an excerpt from the report of
the Committee on Automation and Technology, which
opposed the guidelines.

Authorized the continuation of pilot program in six

courts, which permits videotaping of court proceedings.
(Pages 17-19.)

II. Recommendation Affecting Appellate Rules
. I

A. The committee viewed favorably a proposal by Chief
Judge Clifford J. Wallace to authorize the
establishment of "appellate commissioners" to assist
the courts in the pre-argument stage of appellate
review. The commissioners would have the authority to
enter certain types of orders and to conduct pre-
argument conferences. The committee recommended that
the merits of the proposal be studied further by the RO

and the FJC with a report due at its December 1993
meeting. (Pages 22-24.)

III. Recommendation Affecting Bankruptcy Rules

The committee recommended that the Conference amend the
schedule of fees for bankruptcy courts to allow a

m - A TRADITION OF SERVICE TQ THE FEDERAL JUDICIARY h




Court Administration and Case Management Report 2

debtor to pay the $30 administrative fee in
installments.  (Page 19-20.)

Iv. Recommendations Affecting Civil Rules

A. The committee endorsed in principle a legislative
proposal contained in the Civil Justice Reform Act of
1993 (S. 585) introduced‘by Senators DeConcini and
Grassley. that directly affects Civil Rule 68. It
"refer(s) the issue of whether the matter is more
appropriately within the authority of federal rules to
the Committee on Rules of Practice and Procedure for a
report to the March 1994.Session of the Judicial
Conference...." (Pages 2-3.)

B.  The committee defers to,the views of the Committee on
Rulesﬂcf‘PrééticeQandvPg9cedure‘onﬂproposed legislation
(S. 585) affecting the number of expert witnesses .
called at trial. (Pages 4-5.) ’

c. The committee supports the enactment of legislation
that would provide all courts with authority to use
mandatory arbitration programs. And redquests the
Judicial Conference to reconsider its opposition taken
at its last session. (Pages 13-17.) —

As of August 25, the following recommendations of the
Committee on Court Administration and Case Management have been
placed on the Judicial Conference Discussion Calendar: (a) Item
4(a) and (b) regarding proposed guidelines on filing by
facsimile, and (b) Item 5 regarding mandatory arbitration
programs. In accordance with Judicial Conference procedures, any
member of the Conference may request that a committee
recommendation be placed on the discussion calendar. The
deadline for the request for this session of the Conference is

September 9, 1993.
/ ‘ T
| John K. Rabiej

Attachments

cc: Chairs and Reporters to the Advisory Rules Committees
Dean Daniel R. Coquillette -

=
£

L

3

H
[

[

[

7

&

iy

)

f:*:

[
[

R

)

S

1

£

)

il



3 O

3 1

bl

Agenda F-7
Court Administration/Case Mngt.
September 1993

REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON COURT ADMINISTRATION AND CASE MANAGEMENT

TO THE CHIEF JﬁSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES

The Committee on Court Administration and Case Management met in
Washington, D.C., on June 14-15, 1993 All members of the Committee were present
with the exception of Judge Roger Wollman (8th Circuit), Judge David Sentelle (D.C.
Circuit) and Judge D. Brock Hornby (District of Maine). The Committee was staffed
by the following Administrative Office personnel: Duane R. Lee (thef, Court
Administration Division), Glen K. Palman (Deputy Chief), Robert Lowney (Assistant to
the Chief) and Abel J. Mattos (Chief, Programs Branch). Also in attendance from the
Administrative Office for portions of the meeting were Clarence A. Lee, Jr. (Associate
Director), Noel J. Augustyn (Assistant Director, Court Programs), Thomas C..
Hnatowski (Chief, Magistrate Judges Division) and David E. Weiskopf (General
Counsel’s Office). The Federal Judicial Center was represented by Russell R. Wheeler
(Deputy Director), William B. Eldridge (Director, Research Division), Donna J.
Stienstra (Senior Research Associate) and John E. Shapard (Research Associate).
Juliet Griffin (C}erk, Middle District of Tennessee), Judge James R. Browning (Ninth

Circuit Court of Appeals) and Doug Letter (Department of Justice) also participated.

NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE CONFERENCE ITSELF




Filing By Facsimile

The Judicial Conference, through its Court Admihistrétidn and Case
Management, Automation and Technology and Rules Committees, has examined the
use of facsimile te’c;hndllogy‘fdr the ﬁhng of ‘ #qurtij documents over the Iastf‘f SC{Iergl, years.
In June 1989, the former Committee on Judicial Improvements recommended
amendments to the Appellate, Civil, and Bankruptcy Rules to provide for local rules
permitting papers to be filed by facsimile transmiSSion or other electronic means,
consistent with guidelines ‘promulgated by the Judicial Conference. Subsequently, the
Committees on Automation and Technology and Court Administration and Case
Management, while déveloping the guidelines required by the amended Federai Rules,
determined that until such' time as the technological, budgetary, and procedural
implications of facsimile filings were resolved, the Conference should authorize the
promulgation of local rules permitting the filing of papers by facsimile only in the most
limited circumstances. In September 1991, the Judicial Conference adopted a
resolutionvimplementing guidelines for the use of facsimile for the filing of court papers
(JCUS Sept 91, 52-53). The guidelines took into coﬁsideration the practical and
technological constraints regarding the acceptance’of court documents by facsimile, as
previously identified by the Committee on Judicial Improvements. The Conference
action was .an initial measure, intended to provide a narrow margin of oppbrtunity for
courts to allow the filing of papers by facsimilé transmission. The Conference

resolution as adopted is.as follows:

10

PN

P
=

)

)

-}

S

T

£
E
£

]

T

)

L

7

3



1

3 7y o 01

N

&1 1

s

-y
o,

tooutd

Effective December 1, 1991, the Judicial Conference authorizes courts to

adopt local rules to permit the clerk to accept for filing papers

transmitted by facsimile transmission equipment, provided that such filing

is permitted only (a) in compelling circumstances or (b) under a practice

which was established by the court prior to May 1, 1991.

This resolution serves as the guideline mandated by the Federal Rules of
Appellate and Civil Procedure, and by adoption of Civil Rule 5, the Federal Rules of
Bankruptcy Procedure regarding the acceptance of documents by facsimile, which

became effective December 1, 1991.

At its June 1992 meeting, the Committee on Court Administration and Case

. Management revisited this issue as it relates to the implementation of the Civil Justice

Reform Act and determined that, notwithstanding the practical and economical
problems related to facsimile use, courts should be allowed to determine at the local
level whether to implement the practice of accepting papers for filing by facsimile
transmission on a routine basis. Several courts have expressed a desire to implement
local rules to routinely accept papers by this method since the Conference adopted the
more restrictive policy. Therefore, your Committee recommends that the Conference
modify the resolution adopted in 1991 to allow courts to adopt by local rule a broader
policy regarding the acceptance of papers by facsimile transmission. Your Committee
recognizes that for many courts, the technological, budgetary, and procedural problems
may continue to pose enough of a hardship as to prevent any divergence from the
guidelines established in 1991. Under the proposed resolution, those. courts that elect
to maintain the existing, narrower guidelines may continue to do so. However, your
Committee also believes that those courts with the capability of accepting filings by

facsimile on a more routine basis should be allowed to do so, particularly in

11




consideration of the obligations placed on both the courts and parties involved in
federal"liﬁga;ion ‘ uhder ‘th‘e"Ci{fil Jus‘tiee ‘Refpnii fAc‘t. Your Comaﬁittee]haisﬁ ftirther

determined that national guxdelmes to be followed by courts enactmg local rules should
be adopted. Proposed guldehnes for the techmcal Tequirements for eqmpment

procedures for compliance’ w1th the requirement of an ongmal sugnat’ure, ﬁImg

procedures, and potential fees for the service, are included as Appendlx A These

guidelines were developed with assistance from appellate dlstnct and bankruptcy clerks.

Issues not governed by the guidelines may be left to the dlSCl‘Cthﬂ of the coulrts,

The Committee on Automation and Technology has reviewedjgth‘e propeeed
guidelines and this recommendation and opposes any change to the curpent Judiciiﬂ‘
Conference policy. This position is based upon the determination of that Cefnﬂﬁttee’s
Subcommittee on Filing by Facsimile that "while the concept of filing by facsimile
transmission may be feasible in some instances, the Federal Judiciary is not re;dy te
change its current policy, even by means of a pilot project, unless full ﬁinding were
available for nationwide implementation and until the clerks’ concerns have been
addressed adequately". The Subcommittee’s findings were based on a survey sent to all
clerks of the appellate, district, and bankruptcy courts.

“Your Committee believes sufficient provisions have been invcluded‘iri the
proposed guidelines to address all of the identified concerns. Further, the proposed
resolution would simply create the option in those districts that have the inclination and
the resources to aecept documents by this method and would not impose the policy on

those courts that object. In addition, the Committee on Rules of Practice and

Procedure has expressed concern about the relationship between the proposed
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guidelines and the Federal Rules of Appellate, Bankruptcy, Civil, and Criminal
Procedure. Your Committee‘ hae attempted to address these concerns through revisions
to the proposed guideh'nes. Your Committee understands, however, that the Rules
Committee remains opposeo to the adoption of the guidelines in their present form,
because it believes that the specific varevas left to the courts’ discretion under the
guidelines affect the rulemaking process and require further study. Finally, the
Committee on Rules believes the local option should not be applied to bankruptcy
courts. Your Committee consfdered a similar motion and determined that there is no
valid reason for excluding bankruptcy courts from the proposed resolution.

Recommendation 4: that the Judicial Conference a) adopt the following
resolution:

Effective December 1, 1993, the Judicial Conference authorizes courts to
adopt local rules to permit the clerk to accept for filing papers
transmitted by facsimile transmission equipment or by other electronic
means, provided that such filing is permitted either (a) in compelling
circumstances, or (b) under a practice which was established by the court
prior to May 1, 1991, or (¢) on a routine basis (without prior specific
approval), if the rules meet the requirements included in the Technical
Guidelines for the Acceptance of Documents by Facsimile.

b) Approve the proposed Techmcal Guidelines for the Acceptance of
Documents by Facsimile.

Arbitration

The Judicial Improvements and Access to Justice Act of 1988, Public Law No.
100-702, provided formal statutory authorization to continue the mandatory non-

binding arbitration programs previously piloted by the Judicial Conference in ten

kY . K
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district courts. The Act also permltted the Judicial Conference to desrgnate ten
additional courts to adopt programs of nonbmdmg Voluntary varbltratlon

Pursuant to Section 903(b) of the 1988 Act, the Federal Judlcral Center
submitted a report to Congress m 1990 on the lmplemcntatlon of the Act thch
included a recommendatlon for enactment of arr arbltratlon provrsron in tltlo 28, Umted
States Code, authonzmg arbltratron in all fcderal dlStI’lCt courts to ‘be mandator:y or
voluntary in the discretion of the court, wnhout d1m1n1shmg tho authonty of mdrvrdual
judges to manage their assrgned cases.

In January 1993, your Committee, after review of the Federa] Judicial Center |
report, recommended that rhe Jodiciél Conference support the enactment of legislation
to provide continued authorization for the 20-district arbitration programs created by
the 1988 legislation beyond't‘he sunset dato of that legiélation and further, that the
Confercnco support authorizing all fedorél. district cour‘ts’to ”-,utiiize myarld/atory or |
voluntary arbitratioo programs at. tho indivr}'doaly court’s ‘dis‘oretio]n. This latter
recommendation was made on the belief thar' the experience to date provides
justification for allowing individual federal courts to rnotitute ter:hnrques, including court
annexed arbitration, tailored to suit their specific needs. The Judicial Conference, at its
March 1993 session supported the enactrncnt of legislation to continue the 20-district
arbitration programs and to authorize federal district courts to utilize voluntary
arbitration but declined to support legislation authorizing mandatory arbitration  (JCUS
MAR-93, p.12). The Court Arbitration Authorization Act of 1993, H.R. 1102, which

has now been introduced by Congressman Hughes, would remove the sunset provision
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Agenda F-7 (Appendix A)
Court Administration/Case Mngt.
September 1993

GUIDELINES FOR FILING BY FACSIMILE

IL

General Purpose and Scope:

(D

@

3)

Deﬁniiiéns:

(D

)

3

(4)

documents.

Purpose of the Guidelines: The Guidelines for Filing by Facsimile are
the standards established by the Judicial Conference of the United States
to assist those' courts that permit filing of papers by facsimile transmission
pursuant to the Federal Rules of Appellate, Civil, Criminal and
Bankruptcy Procedure.

- Compliance with Rules of Procedure: These Guidelines for Filing by

Facsimile are designed to guide the activities of litigants and court
personnel relating to facsimile filing consistently with, and where
authorized by, all applicable rules of procedure adopted under 28 U.S.C.
§8 2072 and 2075. They do not amend, modify, or excuse noncompliance
with any applicable rules.

Prohibited Documents: Papers may not be sent by facsimile transmission
to the court for filing unless the court has expressly authorized such
transmissions by local rule or by order in a particular case. In addition,
bankruptcy petitions and schedules may not be sent by facsimile
transmission.

"Facsimile transmission" means sending a copy of a document by a system
that encodes a document into electronic signals, transmits these electronic
signals, and reconstructs the signals to print a duplicate of the orij 'nnal

document at the receiving end.

"Facsimile filing" or "filing by fax" means a court’s receipt of a paper
generated by a facsimile machine in the clerk’s office. Electronic.
transmission of a document by facsimile machine does not constitute

filing; rather, filing is complete only when the document is received by the
clerk.

"Facsimile machine" means a machine used to transmit or receive|

"Fax" is an abbreviation for "facsimile" and, as indicated by the context,
may refer to a facsimile transmission or to a document so transmjtted. '




e

. Technical requirements: .

For purposes of these guidelines, in order for courts to accept the filing of
papers by facsimile on a routine basis, the following technical requirements must
be met. ? Coo L ‘

(1)  Facsimile Machine Standards:

(a) A facsimile machine must be able to send or receive a facsimile
transmission using the international standard for scanning, coding,
and transmission established for Group 3 machines by the '
Consultative Committee of International Telegraphy and Telephone

- of the International Telecommunications Union (CCITT), in
regular resolution. S .

(b)  The receiving unit must be connected to and print through a

printer using xerographic technology, or a facsimile: modem that is

connected to a. personal computer that prints through a printer
~using xerographic technology. Only plain ‘paper (no thermal paper)
facsimile machines may be used. . | . ..
(2)  Additional Facsimile Standards for Senders:
(a) Each sender must have the following equipment standards:

(i) . CCITT Compatibility:- Group 3 %

. (i) Modem Speed - 9600-2400 bps (bits per second) with
automatic stepdown; and I

(i) Image Resolution - Standard 203 x 98.

(b) A facsimile machine used to send documents to a court must be
able to produce a transmission record, as proof of transmission at

! The Administrative Office will monitor technological advances and will
recommend modifications to these guidelines when necessary.

? Group 3 fax machines. are currently the. most common, accounting for 97% of
the devices on the market. Group 3 compatibility is mandatory for public applications
at the present time. “Group 3 fax can utilize the public telephone network (voice grade
lines) and does not require special data lines. Group 3 fax devices transmit at under 1
minute per page, may have laser printing capability, and use various standard data

compression techniques, to increase transmission speed. - -
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the time transmission is' completed. *-

Resource Availability: No additional personnel (FTEs) or funds for equipment
will be made available due to a court’s adoption of a fax filing policy. Courts
should be aware of the potential burdens on the clerk’s office and should
examine thoroughly the potential impact on the court bé:fore adopting a fax
policy. | o

Original Signature:  If authorized by local rules or by order in a particular case
a clerk may provisionally accept a document having the image of the original
manual signature on the facsimile copy. A court may order prompt filing of the
original signed document, as well.. If not filed, the original signed document
must be maintained by the attorney of record or the party originating the
document until the litigation concludes. - =~ =~ = a

b

Transmission record: The sending party must maintain a copy of all papers filed
by facsimile and a copy of the transmission record until the litigation concludes.

Cover sheet:

(1)  Each document transmitted to the clerk must be accompanied by a cover
sheet which lists the following: o

(a)  the court in which the pleading is to be filed;

(b)- the type of action, e.g., civil, criminal, bankruptcy, or adversary
proceeding;

(c)  the case title information;

(d)  the case number identification (except when the document is the
original complaint);

(e)  the title of document(s);
® the sender’s name, address, telephone number, and fax number;
(g)  the number of pages transmitted including cover sheet;

(h)  the billing or charge information for court fees; and

6] the date and time of transmission.

* This is in addition to the requirement that the original document be maintained.




(2)  Unless a local rule or court order in a particular case requires otherwise,
the cover sheet must be the first page transmitted. The cover sheet need

not be filed in the case and is not counted toward any page hmrt
estabhshed by the court

AT
1

(3) The facsrmlle cover sheet does not replace ‘any cover sheet that the court
© 7 thay require. Tt is. for the c]erk‘s use in identifying the document and
rdentrfymg any apphcab]e fees.

Ty

VIIL Eees:

(1)‘ Payment of ﬁlmg fees and anyx ﬁddlthDal charges prescn"bed or authorized
‘ by the Jud1c1al Conference for the use. of the facsimile.filing option shall
be made in a manner determmed by the Administrative Office.

(2)  If a court authorizes the filing of papers by facsimile on a routine basis,

the clerk must ensure that appropriate filing fees and any additional
charges are paid.

(3)  Other Fees for Filing by Fax *

“ (a) When documents are received on the court’s fax equipment, the

- court shall collect the following fees, in addition to any other filing
{ fees required by law:

For the first ten pages of the document,
excluding the cover sheet and special
handling instruction sheet ........ $ 5.00

For each additional page . ........ $ .75

Any necessary copies to be reproduced _
by the court, for each page® ...... $ .50

(b)  No fees are to be charged for services rendered on behalf of the
United States.

* These fees may be collected once the Judicial Conference approves amendments

é\ to the Miscellaneous Fee Schedules promulgated under 28 U.S.C. §§ 1913, 1914, and
" 1930.

* See Miscellaneous Fee Schedules.
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FOR THE NINTH CIRCUIT

Cram,c STATES OF AMERICA,
T\Qm:xm%..\#NwENNNNN‘ |- - No. 92-50261
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Appeal from the United States District Court
for the Southern. District of Om,:mo.:mm
Earl B. Gilliam, District Judge, Presiding

Argued and Submitted
February 2, 1993—Pasadena, California
Filed July 7, 1993

Before: J. Clifford Wallace, Chief Judge, uowwann T-Sneed
and Cynthia Holcomb Hall,_Circuit Judges- - -

Opinion by Judge Sneed: Dissent by Chief Judge Wallace

SUMMARY

Criminal Law and Procedure/Defendants and Accused,
Rights of

The court of appeals reversed a district court-judgment of
conviction. The court held that the prohibition in Federal Rule
of Evidence 410 and Federal Rule of Criminal Procedure
11(e)(6) of the admissibility of statements .made by.a defen-
dant during plea negotiations is not subject to waiver.
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7044 UNITED STATES v. MEZZANATTO

plea negotiation statements may be introduced to impeach a
defendant and whether a defendant ‘may waive the prohibition

mmm_:mﬁ the introduction of plea negotiations statements are

n:amconw of law and of statutory interpretation, and therefore,

we review these issues de novo. See Anderson.v. United
States, 966 F.2d 487, 489 AoB Cir. 1992).

I,
DISCUSSION
A. Issues on Appeal.

This appeal involves Federal Rule of Evidence 410 and
Federal Rule of Criminal Procedure :onmv Rule.11(e)(6) is
nearly identical in form and i is identical in substance to Rule
410. Rule 410 reads:

Inadmissibility of Egm“ Plea Discussions, m:n
Related Statements - e

~ Except as otherwise provided in this rule, evi-
dence of the following is not, in any civil or criminal
proceeding, admissible against the defendant who
made the plea or was a participant in the plea discus-
sions; : .

(1) a_plea of guilty which was later withdrawn;-
Auv, a plea of nolo monﬁm:am&“

“Q‘v any statement made in the course of any pro-
ceedings under Rule 11 of the Federal Rules of
Criminal -Procedure or comparable state procedure

Bmmaam 952 of the foregoing Emmm or . T

gt oea ¥

Tc any statement made-in the course of -plea dis-
cussions with an attorney for the prosecuting aiithor-

UNITED STATES v. MEZZANATTO 7045

ity which do not result in a plea of guilty or which

result in a plea of guilty later withdrawn. . K
However, such a statement is admissible (i) in any
proceeding wherein another statement made in the
course of the same plea or plea discussions has been
introduced and the statement ought in fairness be
considered conternporaneously with it,or (ii) in a
criminal proceeding for perjury or false statement if
the statement was made by the defendant under oath,

on the record and in the maﬁm:nm “of counsel.

Before reaching the ma‘as issue this n,wwohm‘awm:a,

whether a defendant may waive the prohibition against the
introduction of statements made during plea :nwo:m:o:m we
examine the scope of the two rules.

‘

B. The Scope of the Rules.

(1} Federal Rule of Evidence ﬁo and mmamam_ zEm of
Criminal Procedure 11(e)(6) are - -quite Qoﬁ that statements
made in the course ‘of plea discussions are generally not
admissible at trial. In only two instances are plea negotiation
statements admissible. The first is an exception to prevent
selective admission of plea negotiation statements. If a defen-
dant introduces a statement made during plea negotiations, thé
prosecution may introduce other relevant plea :omo:m:o:

statements so that the jury receives a full account of the issue
presented. The only other exception allows for the admission
of certain plea negotiation statements in a separate Eooooa_:m
against the defendant for perjury. This exception is designed
to_permit punishment of defendants who take the stand and

) Sms@ contrary to their plea negotiation statements, These two

LA¥DAYE

exceptions to an otherwise absolute rule_ ao not include the
use of such statements for _Bnomosansﬁr

[2] The legislative history of these Rules i is ac:o clear that

plea negotiation statements are not admissible to.impeach a
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7048 UNITED STATES V. ZmNN>2>,3,o

[4] To m:oi waiver of these rules would be contrary to all
that Oonmamm intended to achieve. If these rules were subject

to waiver, candid and effective plea vﬁm&:am could be

mm<08_< injured. As the Eighth Circuit aptly explained,

“[m]eaningful dialogue between the parties would, as a practi-
cal matter, be impossible if either party had to assume the risk
that plea offers would be admissible in evidence.” United
States v. Verdoorn, 528 F.2d 103, 107 (8th Cir. 1976). Waiver
of the protections of Rules 410 and 11(e)(6) could omm:v\ have
a chilling effect on the entire plea bargaining process. See
Wayne R. LaFave & Jerold H. Israel, 2 OSB:E_ Procedure

§20.2, at 611 (1984).

The government, not E:m&o:%_w. argues that since defen-
dants can waive other statutory and constitutional rights, they

should be able to waive Rules 410 and 11(e)(6).> They rely on
Newton v. Rumery, 480 U.S. 386 (1987), and United States v.
Navarro-Botello, 912 F.2d 318 (9th Cir. 1990), cert. denied,
112 S. Ct. 1488 (1992), to support this argument. Neither
these cases nor the analogy support the existence of a waiver
power for these wEam. ‘

In Newton, Mr. Rumery 8::@:5:3 his personal right to
pursue a civil remedy against- the town of Newton, New
mvam::.n, i:_n: :ma arrested him, in’ oxo:m:mo%on a dis-

It is unclear whether the _unor_c:_os mm&:ﬁ Ea wEEmm_on of plea
negotiation statements in Rules 410 and 11(e)(6) should be considered an
administrative rule or a personal right. But even if the prohibition is
labeled a personal right, it is still not waivable. As the Supreme Court said
nearly half a century ago, “a statutory right conferred on a_private.party,
but affecting the public interest, may not be waived or released if such
waiver or release contravenes the statutory policy. ... Where a private
right is granted in the public interest to effectuate a _nm_am:é policy,

waiver of a right so charged or colored with the public interest will not be

gL S FEpE = =

allowed where if would thwart the legislative policy which if Wwas designed
to effectuate.” Brooklyn Savings Bank v. O'Neil, 324 U.S. 697, 704 (1945)
(footnote and citations omitted). Allowing a waiver of these rules would
contravene and thwart the policy—efficient case resolution through plea
gammEEmlemwo rules were designed to effectuate.

UNITED STATES v. MEZZANATTO 7049

missal of all criminal charges against him. 480 U.S. at 390.
The issue before the Court was whether such a “release-

dismissal” agreement should be considered ::m:moammb_a as
against public policy. Id. at 389. Although the Court agreed
that such agreements may infringe on important interests of
criminal defendants and society, id. at 392, the Court held that
the agreement was enforceable because the “agreement would
not adversely affect the relevant public 583& " Id. at 398

(footnote omitted). -

That conclusion is inapplicable to the~ ‘Em:o: here. To
allow the government to enforce its waiver agreement soca,
as already pointed out, adversely affect the public interest in
efficient criminal case resolution. Furthermore, Newfon dealt
with the waiver of a civil remedy and a dismissal of criminal
charges. Unlike the present situation, the range of possible
adverse consequences to society in Newton is quite small.

Navarro-Botello does not help the government, either. The
government argues that since defendants can waive the right

to appeal, as in Navarro-Botello, 912 F.2d at 319-20, or cer-
tain other constitutional rights, a defendant should be able to
waive the right to exclude plea negotiation statements. It is
indisputable that defendants can waive certain rights during
plea negotiations. But to allow waiver of Rules 410 and 11(e)
(6), which are part of the plea bargaining mechanism, could
damage the system approved by Congress and the Supreme
Court. They do not guarantee substantive rights so much as
they guarantee fair procedure.

To equate the waiver of these rules with that of an asserted
constitutional protection is a false equality. Judicially created
waivers of the latter are the result of an inescapable feature of
courts interpreting the Constitution by defining the right being
asserted. To write in a waiver in a waiverless rule promul-
mmﬁoa by the Supreme Court and Congress, on the other hand,
is not an inescapable duty. It more resembles unwelcome -

advice. Given the precision with which these rules are gener--
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7052 UNITED STATES v. MEZZANATTO

(1985), and to a public trial, see Levine v. United States, 362
U.S. 610, 619 (1960). As the Supreme Court summarized,
“No procedural principle is more familiar to this Court than
that a constitutional right may be forfeited in criminal as well
as civil cases by the failure to make timely assertion of the
right before a tribunal having jurisdiction to determine it.”

Yakus v. United States, 321 U.S. 414, 444 (1944).

>mw§mﬁ this- backdrop, the majority creates, _without the
assistance of precedent, a per se rule S:Brxﬁ«&&mﬁmm any
and all waivers of the protections afforded not by such- basic
and fundamental rights, but by Federdl Rule of Evidence410
and Federal Rule of Criminal Procedurel1(e)(6) (collectively
Rules). The majority brushes aside the question whether the
waiver is knowing and voluntary; the newly crafted majority
directive is absolute. The bases of this ruling are that to allow
waiver would subvert the policies advanced by the Rules, that
writing in a waiver would amount to “unwelcome. -advice,”

_ maj. op. at 7049, and that the availability of waivers would

tempt governmental abuse. Because none of these bases sup-
ports the majotity’s position, and because:there is.no princi-

(3

-pled way to set these particular Rules_ apart - w.oB the vast

majority of rules and rights that are mchQ to waiver, I dis-
sent.

As for the first basis, that allowing waivers would subvert
the policies advanced by the Rulés, I have several 6 S.wddo:?
I start with what is not said: the majority has not identified
what is so unique about the Rules that warrants a solicitude
extended to very few rights or rules. At one point the majority
states, without more, that the Rules should not -be umm:\oa
because Sow guarantee “fair procedure” rather- 9”5 substan-
tive rights. Maj. op. at 7049. Yet earlier in the pinion, the
B&o:Q deems this distinction irrelevant, and goes on.to sug-
‘gest that “personal right[s]” should be less subject:-to waiver

than maBE&qmsé procedural. rules. Id.-at 7048 n.3. This

T ——
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apparent contradiction is symptomatic of the majority’s futile
search for a sound distinction between the Rules and all those
rules subject to' waiver. )

A distinction does not ‘appear 283:8& gmoa on policy,
for surely the policies behind the Rules are no more important
than the policies advanced by those rights and rules that may
be waived. It would be difficult to conclude, for nowEa that
the policy of quickly and cheaply Rwo?Em cases is more
E%o?:: than the policy of securing ourselves in our

“persons, houses, papers, and effects.” U.S. Const. amend. IV,
Yet the criminal defendant who is mchS t0 an unreasonable
search and seizure may knowingly waive his Fourth Amend-
ment rights as part of a plea bargain, or he may implicitly
waive those rights by failing to object to the introduction of
the resulting evidence. If a criminal. amasam:ﬁ may -waive
such a fundamental constitutional right, I fail To see why the
policies behind the Rules should preclude a criminal defen-
dant, like Mezzanatto, from knowingly and voluntarily waiv-

ing Eo protection mm,oawa 3 the wc_om.

Nor does it appear that the effect of m:os::m waivers
would be any greater in this context than it is'in others. In
fact, that effect may be diminished by the excepiion to the
Rules that allows statements made during. Eom‘ bargaining to
be used in later criminal proceedings for perjury. See Fed. R.
Evid.410(ii); Fed. R. Crim. P. :@85: Allowing a defen-
dant to waive the bar against using his or her plea-related
statements for impeachment purposes, therefore, merely
enhances a deterrent which already exists within the Rules.
Thus, if the policies represented by the Rules are no more
E%o:ma and the subversive potential of waivers no greater
in this context, there is little ground for Bm:nmeuSW the

\wc_om ».BB Sm EoHsoB of rules and nm:a wsgoﬁ 8 waivers.

The B&.oa&\ nonetheless contends that to w:oi‘sm?m;
‘would be an injury not only to the defendants affected, but to

e

the man&:_mgcos of the criminal justice system as a_whole.
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i

The majority’s second rationale appears to be that we
should not “write in a waiver” because it is not an
“inescapable duty,” and it would amount to “unwelcome
advice.” Id. at 7049. Our inescapable duty, as I see it, is to
apply the law as it is presented to-us, whether it be in the form
of constitution, statute, or common law. If our application
requires that we interpret the law, we can and must interpret
it. The notion that we should not interpret a statute if it is
“recently” promulgated (although the Rules here are approxi-
mately 20 years old), phrased with “precision” (although the

Rules here are silent on the only contested issue), and rela-

tively easily amended is a troubling, if not baffling, addition
to the canons of statutory construction.

As for the majority’s suggestion that we can “escape” inter-
pretation of the Rules by not “writ[ing] in a waiver,” id., 1
strongly disagree. Indeed, the majority’s decision shows quite
clearly that interpreting the Rules is unavoidable in this case.
For what does the majority do but “write in” a prohibition
against waiver into Rules which, as the majority recognizes,
are silent regarding the issue? See id. at 7046 (recognizing
that waiver is an “issue to which Congress did not speak”).
Deciding not to allow waivers is every bit as interpretive as
deciding that waivers should be allowed. The majority has
simply inferred the opposite conclusion than I from Con-
gress’s silence.

In addition, given the plethora of rules and rights which can
be waived and the paucity of those which cannot, the majori-
ty’s decision that the Rules here are among the select few
unsuited for waiver is a significant act of judicial interpreta-
tion, As described at the outset of this dissent, the clear
weight of judicial precedent is to allow knowing and volun-
tary waivers of rights and rules, even where those rules are
completely silent regarding waivability. In reading Congress’s
silence as an indication that waivers should be prohibited, the

————
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majority has not only interpreted the Rules, but it has done so
in a manner which runs counter to that precedent. Characteriz-
ing this interpretation as an act of judicial deference, in my
view, is both inaccurate and insufficient to justify the majori-
ty’s conclusion, ’

III

The majority’s third contention for a per se rule is that
waivers allow for governmental abuse. Unfortunately for the
majority, this rationale was rejected by the Supreme Court in
Newton. 480 U.S. at 396-97. In refusing to fashion a per se
rule against release-dismissal agreements, the Court observed
that such a rule improperly “assumes that prosecutors will
seize the opportunity for wrongdoing.” Id. at 396. The major-
ity here relies on this rejected assumption, despite the lack of
any factual basis for doing so. Indeed, in this case it is clear
that Mezzanatto knowingly and voluntarily waived the protec-
tions offered by the Rules. The answer is clearly stated by the
Supreme Court: “wradition and experience justify our belief
that the great majority of prosecutors will be faithful to their
duty.” Id. at 397. Given this tradition and experience, it strikes
me as unwarranted to fashion a rule based on the assumption
that the government will exploit unwitting defendants if given
the opportunity. = : T

v

Finally, a more generalized comparison_between. Newron
and this case highlights the shortcomings in- the_majority’s
analysis. In Newton, the Supreme Court condoned. release-
dismissal agreements, whereby the government agrees to drop
criminal charges against a defendant in exchange .for the
defendant’s agreement not to pursue a civil ‘rights claim
against government officials. The potential result-of such an
agreement is that the government drops legitimate criminal
charges and the defendant drops legitimate civil rights claims.

The Court recognized that these agreements  may ‘in some
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