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AGENDA
CRIMINAL RULES COMMITTEE

MEETING

October 11-12, 1993
San Diego, California

r I PRELIMINARY MATTERS

A. Introductions and Comments by Chair

B. Approval of Minutes of April 1993, Meeting

II. REPORT OF SUBCOMMITTEE ON COMMITTEE PROCEDURES

III CRIMINAL RULES UNDER CONSIDERATION

A. Rules Approved by the Supreme Court and Forwarded
to Congress.

1. Rule 12.1, Discovery of Statements.

2. Rule 16(a), Discovery of Experts.

3. Rule 26.2, Production of Statements.

4. Rule 26.3, Mistrial.

5. Rule 32(f), Production of Statements.

6. Rule 32.1, Production of Statements.

7. Rule 40, Commitment to Another District

8. Rule 41, Search and Seizure.

9. Rule 46, Production of Statements.

10. Rule 8, Rules Governing Section 2255
Hearings.

11. Technical Amendments.

B. Rules Approved by Standing Committee at June 1993
Meeting and Forwarded to Judicial Conference

1. Rule 16(a)(1)(A), Disclosure of Statements by
organizational Defendants.
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2. Rule 29(b), Delayed Ruling on Judgment of

Acquittal. p
3. Rule 32, Sentence and Judgment.

4. Rule 40(d), Conditional Release of 7
Probationer.-

C. Rules Approved by Standing Committee at June 1993 E
Meeting: To Be Circulated for Public Comment

(Memo) -,

1. Rule 5(a), Initial Appearance Before the K
Magistrate.

2. Rule 10, Arraignment.

3. Rule 43, Presence of Defendant.

4. Rule 53, Regulation of Conduct in the Court

Room. E

D. Rules Under Consideration by Advisory Committee

1. Rule 6, Secrecy Provisions of Rule re

ReportingRequirements (Memo).

2. Rule 16, Production of Witness Names (Memo).

3 Rule 16, Disclosure to Defense of Information

Relevant to Sentencing (Memo). 7
4. Rule 40, Treating FAX Copies of Documents

as Certified (Memo) B
5. Rule 41, Proposed Deletion of Requirement

that Warrant be Issued by Authority Within

the District (Memo).

6. Rules Governing Section 2254 Cases;
Proposed Legislation Affecting Rules (Memo). 7

7. Other Proposals. L

7
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E. Rules and Projects Pending Before Standing
Committee and Judicial Conference

1. Rule 57, Materials Re Local Rules (Memo).

2. Rule 59, Proposed Amendments Concerning
Technical Amendments to Rules by Judicial
Conference (Memo)

3. Report on Proposal to Implement Guidelines
for Filing by Facsimile.

IV. MISCELLANEOUS

V. DESIGNATION OF TIME AND PLACE OF NEXT MEETING
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AGENDA I - B
San Diego, California
October 11-12, 1993

L MINUTES
of

THE ADVISORY COMMITTEE
L on

FEDERAL RULES OF CRIMINAL PROCEDURE

April 22 & 23, 1993L Washington, D.C.

L The Advisory Committee on the Federal Rules of Criminal
Procedure met in Washington, D.C. on April 22 and 23, 1993.r These minutes reflect the actions taken at that meeting.

CALL TO ORDER

Judge Hodges, Chair of the Committee, called the
meeting to order at 9:00 a.m. on Thursday, April 22, 1993 at
the Federal Judiciary Building in Washington, D.C. The
following persons were present for all or a part of the

L Committee's meeting.

Hon. Wm. Terrell Hodges, Chair
Hon. Sam A. Crow
Hon. W. Eugene Davis
Hon. John F. KeenanL Hon. George M. MarovichL Hon. Joseph H. Rodriguez
Hon. Harvey E. Schlesinger
Hon. D. Lowell Jensen

L Prof. Stephen A. Saltzburg
Mr. John Doar, Esq.
Mr. Tom Karas, Esq.
Ms. Rikki J. Klieman, Esq.

L Mr. Edward Marek, Esq.
Mr. Roger Pauley, Jr., designate of Mr. John Keeney,

Acting Assistant Attorney General

Professor David A. Schlueter
Reporter

Also present at the meeting were Judge Robert Keeton
and Mr. Bill Wilson, chairman and member respectively of theL Standing Committee on Rules of Practice and Procedure; Mr.
Peter McCabe, Mr. David Adair, and Mr. John Rabiej of the
Administrative Office of the United States Courts.
Magistrate Judge Crigler was not able to attend.

7 I. INTRODUCTION AND COMMENTS

L Judge Hodges welcomed the attendees and noted that
Judges Keenan and Schlesinger were attending their last
meeting and thanked them for their many years of faithful
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service to the Committee. He also introduced the new 17

members of the Committee: Judges Davis, 
Marovich, and

Rodriguez, and Ms. Kiieman."

II. REARING ON PROPOSED AMENDMENTS X

The Chair also noted that a number of Criminal Rules

had been published for public comment and that 
originally, a

hearing on those prop`sed amendments had been set 
for March

29th in San Francisco'-and May 6, 1993 in Washington. 
Due to

lack of witnesses, theSan 'Francisco hearing had 
been

cancelled. In order toconsolidate, travel, the May 6th L
hearing had been moved forwardlto'coincide with 

the

Committee's meeting. The Committee heard testimony from two

witnesses: Mr. Thomas' W.l Hillier,Jr., aO Federal Public

Defender from Seattle, ,Washington,'andr Hon.iFtrederick 
N. L

Smalkin, 1 from the United States /Disrict' lCourt in

Baltimore, Maryland." Mr.Hillier''addressed the proposed 
K

amendments to Rules 164and 32 and Judge Smalkin 
addressed 'J

the proposed amendments to Rule 32.

III. SPECIAL ORDER OF BUS IIESS K

As a special order of business the Chair recognized

four persons who had indicated an interestl in testifying

about proposed amendments to Rule 16: Hon,.' Donald E. L

O'Brien, Hon. William G. Young,'Hon. John A. Jarvey, and

Professor Charles W. 'Ehrhardt. Each presented testimony to E

the Committee on the need for anilamendment'toplue1 
whihL

would either require the government to'identify 
written

materials which directly name the defendant, 
or in the

alternative, require th'g'mto Vai able to the

defendant any existing index or crosbsreferencin system or -

program which would assist the defense jn['identifying

materials relating to thetdefendant. TheP witnesses offered

the two options in language drafted by Professor 
Ehrhardt.

They pointed out that there is a 'c'omIpe lng financial 
need

to save defense counsel-time in sorting through 
massive

amounts of material in preparing for trial. In response to l

questions from the Commaittee theylrecogniFzed that, the 
-

government-might have lan interest ri n priscting its work
product but-tfiat so Itsyte siu8b deid t" expedit

m s em bs xpeite L
criminal discovery, time ard resources arei becoming

more scarce.
[F i 1e s F lF '1 e L

Judge Hodges thanked the witnesses for 
their insights

and indicated that in the due course o0 discussing possible

1. Due to scheduling conflicts, Judge Smalkin'was not 
able

to appear before the Committee until'the afternoon 
session

on April 22.
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amendments to Rule 16, the proposal would again be
considered.

IV. APPROVAL OF MINUTES

Judge Crow moved that the minutes of the Committee's7 October 1992 meeting in Seattle be approved.,Mr. KarasL i seconded the motion which carried unanimously.

[V. CRIMINAL RULES UNDER CONSIDERATION
A. Rules Approved by the Supreme Court

and Forwarded to CongressL
The Reporter informed the Committee that the Supreme

Court was in the process of approving a number of proposed
amendments to the Criminal Rules and forwarding them to
Congress for action under the Rules Enabling Act. The Rulesamended by the Court are as follows:

L 1. Rule 12.1, Production of Statements.
2. Rule 16(a), Discovery of Experts.
3. Rule 26.2, Production of Statements.

L 4. Rule 26.3, Mistrial.
5. Rule 32(f), Production of Statements.
6. Rule 32.1, Production of Statements.[L 7. Rule 40, Commitment to Another District.
8. Rule 41, Search and Seizure.
9. Rule 46, Production of Statements.[C 10. Rule 8, Rules Governing S 2255 Proceedings.
11. Technical Amendments to other Rules.

B. Rules Approved by the Standing Committee[L and Circulated for Public Comment
lon an Expedited Basis

The Reporter informed the Committee that at its
December 1992 meeting the Standing Committee approved for
public comment proposed amendments to Rules 32 and 40(d),
two amendments approved by the Committee at its Seattle
meeting in October 1992. In addition, the Standing
Committee authorized publication and comment on two Rules it
had earlier approved: Rules 16(a) (1) (discovery of experts)
and Rule 29(b)(delayed rulings on motions for judgment of
acquittal). All four rules were approved for expedited
consideration;-,the comment period ended on April 15, 1993.L\,,

[C
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1. Rule 16(a)(lCA)), Disclosure of Statementsi by

Organizational Defendants

Judge Hodges provided a brief background on the

proposed amendment to Rule 16 which would require the

government to disclose tothe d'efense certain'statements by

individuals! a4ssociated w1ith
1 organk'iz~ational defendants'.'

Mr. Karas moved that the proposed amendment be sent

forward to the Standing Committee with the'recommendation

that it be approved. S Mr. reklseconded the motion. D
Judge Hodges noted that several written comments had

been received on theiproposed ch'an ehnd that he thought

that there was merit in recognizing in the rule and the

accompanying tnote thei fact that the,4Iparties may 'disagree as

to whether I'a '-particular person' was, inia position to' bind the

organizational' defe ndantF I by Judgeingitha Followindg cometnts eo
-Marovich concerning at oblem, Judge Kreton recommended

that the rule be changed &lightl tto requtre the government

to disclose the statements of persons "the,qovernment 
4

contends" wVere In aepsnit ani;ational

defendant. ItJudge I9odge~ intr u teid aprop'riate

language for, t1he not w h il4cogntpile thatithe defense[

Judge Keenan moved jthiat'
1 lthet| iEning language be added

carried by a.' vote of io tpb e d ttion. Theu mai

motion to forwaWrdndthe3 nStading Committee

carried by a vote of 10 to 0 w~ith one labstention.

Judget la ngg be a

The Reporter brielf ly rev~iewied the background of the

tpo poshe enodgnse. o u 2one
.11'I

commienttrdr.Wibr, a1sigdta the rule" ori

motion toforwjudgm hent , Of nul[[t or is not frtee t

carred b a vte o 1 ab1us ion.drn hc

trial. Following addi1 1~~~~~~~~~~~~~ ~ 't{II

rule be forwarded to Ru he- Standing C ngitte JugnCo

seoned thepmotion wrich aiew 1ky b cgron of 1to0wthe
twooseabstentions. t21I ha n
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L 3. Rule 32, Sentence and Judgment

The discussion of the amendments to Rule 32 began withJudge Hodges giving a brief overview of the amendments and
L listed ten issues the Committee should address in deciding

what, if any, further changes should be made to Rule 32.Mr. Pauley, Mr. Marek, and the Reporter suggested severaladditional topics. Mr. Karas moved that the Committee
discuss the amendments. Following a second by Judge
Marovich, the Committee voted unanimously to discuss thefl proposed amendments.

Turning first to the issue of timing of sentencing,
Judge Hodges noted that almost all of the approximately 30L individualssubmitting written comments on the proposedamendmentsquestioned the wisdom of imposing a 70-day
deadline for sentencing. He indicated that one possiblesolution would be to retain the current language in Rule 32,"without unnecessary delay," but to also retain from theproposed, amended rule as published for comment specificE incremental deadlines for submission of the presentenceL report, etc. Mr. Pauley indicated that he had informally
polled United States Attorneys' offices and that some hadsuggested including a specific deadline of 84, 90, or 91days. Judge Davis expressed general agreement with JudgeHodges' concerns about a, -specific deadline and JudgeCrowquestioned whether there was any need for a national ruleL governing the timing of sentencing proceedings. Mr. Karasultimately moved that Rule 32(a)2 be revised torequire
sentencing to ta)ke placewithout "unnecessary delay" butthat the participants hwould be required to comply with theinternal time limits forj ?reparationof the report, filingoetc. Judge Davis seconded the motion which
carried by a 'unanimous vote.I

Turning to R'ule 32(b)(4), Judge Hodges noted thatseveral-,commentators had questioned the, proposed languagewhich:indicated that the probation officer would "determine"the appropriate sentencing classification forthe defendant.After brief discussion the Committee agreed that the Ruleshould, requirethe prpbation officer to provide informationconcerning the classification which he or ,she "believes" tobe applicable to the defendant.

Regarding Rule 32(b)(4)(E), Judge Hodgesi ,noted thatseveral, commentators had questioned whetherany referenceshould be made in the presentence report, to lhe availability
of nonprison programs. The Committee generalsly agreed that

2. The references are to Rule 32 as it was published forpublic comment.

K~
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the language should be changed and subsequently Judge Jensen 7

recommended that"the rule'be amended to read: "in _J

appropriatecases, information about the nature and extent

of nonprison programs and resources available'for the'

def endant.' >The proposed language was approved by a'
unanimous'vte

Judge Hodges indicated that a'rumber of commentators

had focaused on Rule 3'2'(b)'(,6) (A) hwlhich adidresses ''discl'osure ,,

and obj'ecti'on-s'to 'lth'e', presentence ireport.,~ The~y' ̀werespi
on th'e issu of hiet hr 'e probation otfiie 'wes IspOilc

recommendation on sentence should be disclosedA. t`,AsL

published, the rulde creat WA' pres~umption that the

reco'j~n'dt,:' should be .isc o ser u nless a local rule
provi~~ded othlgrwiise. ll ,Mrl IIA~k lbr~fy~veidted~

on thi'si parti Culir isIndu~ltimk& Ymce t,, the,

lang agle as pub1*hed 'or. Pafu ley

seco ded the Eotionh whih carrt.d unfnimi ly H
~ T~ie' C~nmitt~ next!addr 'sed ul&13() "(6) (B)1 and the

questhpfityt 1 6 81 rob t hUdv be granted the

1. l -i, , 1l '
with~ U~m~I~ ~~~~C.u~e eea

Comme aQ I~~i~d w~s~ r~~~igtat
autho r& J1 ~ L4Alct rht~h eieved the

d hIn response r

to a n Id 11s * I_ hi 4¶te Commite e h

I~~~~~~I *K~~~~~~~~~~t .10e t~ role Lj

of tt _ 1

view f I~Ipvew[t~ the

-Mar ~~4 dfIh 1 I

that t!i ofpI aa 'ta

they veii ifff,

off ~ ic~ Le I ~I ~~bu~ [ rbto

rol].e PIf I~I~ I

I Ife~~~~~~~1 II Nko ~ fi e a1 -J~qu Ire

I !1~~~Lfh~~1I f~~~r I CI I1!11

has rtpn~ 
I IFO II has woIIe

to m e.I~f~8 df2t nedlter~ to
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read: ""the probation officer may meet with the defendant,
the defendant's counsel, and the attorney for the
Government, to discuss those objections,."

With regard to Rule 32(b)(2), whichentitles defense
counsel to be present at any interviewbetween the probation
officer and the defendant, Judge Hodges informed the
Committee that a number of commentators expressed concern
about the ability of counsel to unreasonably delay
preparation of the presentence report. After a brief
discussion of the options availablel, the Committee voted
unanimously to change the, language_,to, read: "On request, the
defendant's counsel is entitled'to 'notice and a reasonable
opportunity to attend any interviewof the defendant by a
probation officer in the course of a presentence-
investigation." Mr. Pauley expressed,concern, however,
aboutthe definition of the.word~,:interview" and suggested
that the ,Committee,,Note ,indicate that the Committee did not
intend for the ,,rule to apply to every conversation betweenL the probation officer and the defendant. Mr. Marek
suggestedthat theissue should be left to thecourts for
resolution. Professor Saltzburg moved, that' the. Note should
read to the effect that the ,word .interview extends to any
communi.cation, initiated b ythe probation officer where, he or
she is seekihg inforn'ation togbe used in the presentence-

I investigation. Re,,added that the burdenshould be on the
defense counsel to respond promptly to notice of an intentto interviewthe defendant. Mr'. Karas s conded the motion

F which carried by a 9 toi4 vote.,

Fo~llowing additional discussion aboutthe respective
rol'es ,of the probation officer, the defense counsel,, and the
L court'inhinsuringthat counsel' is given an opportunity to be
present, Without unduly delaying the process, Professor
Saltzburgj moved that the ,,words "upon request" be deletedL from& the rule. Mr'K. Marek seconded the motion'which failed
by a, vtellljof.3 [to" )9.

Turning to Rule 32(b) (6) (D), Judge, Hodges noted thatLi the word "presentencing" should read "sentencing.",

F Judge Hodges indicated that with regard to RuleL 32(c)(1), at least one commentator questioned the choice of
language dealing with controverted matters which would not
be "taken into account or will not affect sentencing." He
noted that that the phrase *will notaffect" was not in theL original Rule,32 and the commentator expressed concern that
the new language would invite litigation. Judge HodgesF explained that due to overlapping ranges in the in the
sentencing guidelines, there might be situations in which a
controverted matter would not alter the sentence even if the
sentencing range is changed. Mr. Wilson commented that as
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published, a judge's statement that the controverted matter 
L

will not be considered-in any'way, will avoid the

litigation. Mr. Adair agreed that there might be factual

disputes'wakbout a-matter which would affect the
classification but not thestse dL.

Ultimately', aminor change was lmadted 'Miin thewwording, of

the provisipntoL' ead '"the controverted matter wi`ll lnot 'be

taken into&iaccoiunt in, or ' wi~ll'iot affect Isentencing."The

Chair al edkthai the Note shpuld include: somerefer nce to

the cange ii~n,, woding'. K,

Judgle "`Hodges notediIth at rome commentators lhad-suggested

removing tag an -prop RuleI132f(c) (1) wiV hd indicatesi 1..

thatlth urt hb is di inr eox ir 
adit:ioa1 '

evidncle'io ortestiony aIgh Lika. twh Xih Wex:ists Inthe cilurre nt

rule. 4MrD marek oted thjat
that 'thiry, ~rnting "Of,, Idisrti"my rbea

noted thaa the poe,6titdevl0PX :nd ult.m-telJllj L
moved ;ltJrat 'he:AI Coniitt t atoindi cate that

devel aifl RH er.aw leref I that oinuJbih of pec cerssr

mig equti e ithe I court'Ion donmi cer ed in tev.dCo eo

tes imbte andi th' tat i tithepan aeso Evidence io not

to cosdrad 1.6n1 on r~i'd1ii e. Jdg~ eodd

theto yi i itWh` Oh tarria 4'Lfy i of he i tone ,

abste int,, 'r d. dj

Judge [ ete n noted'a poteitialbrabib t ye` In delethed FJ4j
languige hcI10 ppar'ently distng.ishes btween, t esimony
andi evidelc~e 'thatse lan the w void O"testlm, col be

problemtt~c' d ie ottd h c ljl oii a, tI a', deY 4ihave
a right ~Q~pr~e~0~qoral ,obseved

testimony. ~~~~~~~~d IesF
that 4oh~dfI ~ ni~
that 'p-'t'pa Noe l9 t indicae
to' ~hatle ~Ithe drimethe

th o~the hevdncei ie ~ .dd thC ~h c~e rule

seems t e rde swe Inder, ~psd()() the

additi La ~~newud e o~d o~he e tentthat

it aff 
LIsl e ~ e ct 5q~ t ~

The Repo rter indica e'd that A number of the concerns

raised _ini thei atdijsusion ~li.ght.0be covered i n the Committee

Note, '1 e *.K h the act;.that ~he Rf~ul,'es of Evidence ~doI not,

apply and tha' 4h ~tra 4cuit has the:d'iscretion t

determine th fomof', th~ IIevidenice to "be receiyed. 4

~~~ ~~~~ adition ',discus ion, 'on Ithe po~int, Mr., *Doar

moved th 'h as ",,I'ltes ioqoohr e Idele ted ,from

sutbdivs ij(~3P) ' rfS S 64z~rg, seconded the m;,otion
whichc c~rrid' un~anismd : i5 te

I' ' '~~~~~~~~~ ~~~~l ' ' '~ ~ ~ ~ ~~ 7
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With regard to Rule 32(b) (6)(B), Judge Hodges noted a
suggestion raised in'several written comments to the effect
that the probation officer, or counsel, should provide
copies of the original objections to the court. Mr. Marek
moved, and Professor Saltzburg seconded, a motion to amend
the Committee Note to indicate that nothing in the rule
prohibits the court from requiring the parties to file their
original objections or have them included as a part of the
addendum in the presentence report. The motion carried by a
unanimous vote.

Mr. Marek recommended that the Committee reconsider the
provisions in Rule 32(b)(5) regarding-exclusion of certain
information. In'particular, he expressed concern that such
information, although not included in the report, might
nonetheless be relied upon by the court in assessing a
sentence. Following some preliminary discussion of the
issue, Mr. Marek moved that the language in Rule 32(c)(3)(A)
be amended to require that any information excluded under
(b)(5) be summarized in writing if the information will be
relied upon in sentencing. Mr. Karas seconded the motion.
Judge Keeto'n expressed opposition to the change to they
extent that it would require the court to prepare a written'
summary and not have the option of doing so orally from the
bench. He suggested that perhaps the language in
subdivision' ('c)(3)(A) Iconcerning a summary of excluded
information should'be moved into Rule 32(6)(A). Mr. Marek
agreed, and changed his motion.

Judge Hodge's suggested some language to accomplish the
intent of the motion ,wwhich generated additional discussion.
Ms. Klieman expressedconcern for even & asummary of
confidential information in the presentence report would be
problematic. Thee Reporter then offered 'alternative
language.

Professor Saltzburg expressed concern that the proposed
changes would beacons'idered a major revision to the Rule as
it was published for`comment and quiestioned whether the
proposed language might encourage probation officers to err
on the side of including more'confidential information.
Judge Keenan stated-the current ruleseems to work and that
no changes were required. Judge Schlesinger indicated that
even assuming confidential informatilon were disclosed, it
would normally not make a major difference in the sentence.

Additional discussion focused on the practical problems
of transmission of lthe summary andappellate review of the
information. Judge Jensen suggested thatj theireal issue was
whether the defense counsel would have enough time to review
the summary. Mr.''Marek agreed and believed'that the best
solution would rest in making provisionhfliorl counsel to
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respond to whatever confidential information was relied upon 
F

in sentencing. Mr. Marek restatedhis motion,, with the

consent of Mr.,Karas, to'-amend'(c)(3)(A) to require a

written slummary,,,,and to requirei the court to,,provide counsel,

with areasonable opportunity to coment on the'sunmary.
That mot.ion.carried by a& unanimous ivote.

'Mr. Pauley drew the Co :ttee'5iattentionltoRlRuJe Fl

32(c) (5) concerning the court'is advice to the defendant

regarding the right to appeal In particular he pointed'out

earlierl language ,lin,'theI 
9 A7 4 Advis~oryCom ittee Noteshich

India ed. tit advi~ing hr a

afte heIa 4 1 pla~ gua~ mgtb cfusin. ov'ed

that the riule t h
1bee amended to eflct difi filrence5 w h

exist in it ~topl ter aa g ~ 1 las
,andinfaclaue, Otld~1~4apel rin cpjetd~ase

~~!!mivot~~~ofld~~~d~j~~t~on7I hili psed,~ WtI a

,1lMr. z;!lilil~aish"llamboved ttlhat~t Rule. rl03 ql2' as am'endedi, lbe forwarded2

to the!i'taiin %[ltCOqhmmitXt-Bld[1Jg enan sedccded-t hemotion
whch1passeqvd~llua~nimously~l[r~Ul,,llql~i~,.ljlqi 

,1a11'l Fs'
whichTase pa11~

it~~~~~~~~~.

4. Rule 40(d ),Conditiofll Releas e of, Probationer,

Judge Hodges infored theiCommittee that no written I

comments had been recei' yedon the proposed amendment to 
Rule

40(d).1 Mr1,l,,K aras moved1 ihtth rulebe forwadedto the L

Standing Committee, ad rjdgehLodrigueLz jsended theadmeotion.

It passed with-a unaim1 5 vote. 1, , ^h

I ,L i el II

C. Other Criminal Procedure Rules

Under Cons eratio by the Committee F
-,1. bRulte ~l;,roposal, toExmUplt

UJFaP restees from 'Rule

TheChair briefd ; e ,C oittee pn the background of

proposed amendments tp l, 'lel5jiand informed them that at the

Seattle meeting inI e r lI993, he had appointed a F
subcommittee composed1 IIudgeJnsen, ,(Chair), Judgep

Schlesinger,, Magistra Tudge Criglerl,;Mr4WKaras, and Mr.

Pauley to study the proposals. Judge ,Jepsen indicated that

his subcommittee hadl a empted [to obtain is muchinformation

as possible concerflfl t[Ac Uajl]y h appens when a person
charged with the off Uni aw ~ ~IA-void

prosecution ~(UFAP)~,j 'sre~d'yfee Aljuthorities.
Under Rule 5.5,iisuch!lp' s, t e ned to a

magistrate even ifl pros etion for the ,offense is not

contemplated.

7
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Mr. Pauley moved that Rule 5 be amended to provide thatpersons arrested for violating 18 U.S.C. S 1073 (UFAP) may
be turned over to appropriate state or local authorities
provided that the Government promptly moves, in the district

flu in which the warrant was issued, to dismiss the complaint.
Professor Saltzburg seconded the motion.

Kit Judge Jensen indicated that hefavored the motion butMr. Karas spoke against the proposal noting that a person
charged with UFAP might be placed in custody indefinitely7 withoutthe benefit of appearing before a magistrate. Mr.
Pauley expressed the view that the' ,`<federal system should not
provide a backstop for state criminal justice problems or
procedures. tAnd Mr. Marek responded that the federal system
is involved if a UFAP charge has been filed,. The Committee
ultimately voted 11 to 2 to make the proposed changes and
forward them to the 'Standing Committee with a recommendation
to publish the amendedrule for comment by the bench and
bar.

2. Rules 10 ,and 43: In Absentia Appearances

Judge Hodges provided a-brief background to the
proposal to permit use of video technology to arraign
defendants, not present in court. He noted that at the
Committee's Seattle meeting he hadappointed a subcommittee
composed of Judge Keenan !(Chair), Judge Crow,,Mr. Doar, Mr.
Marek, and Professor Saltzburg to'study the issueand report
back to the Committee. Judge Keenan indicated that the
subcommittee had studied the issue and believed that theRules should be amended. He then ,moved that Rulesp1O and 43
be changed to permit use,,of teleconferencing technology
where the defendant waives the right to be physically
present in court. &Mr Doar seconded themotion.

Mr. McCabealoof the Administrative Office, informed theCommittee that at itslSPr ing '1993,lmeeting theJudicialLig Conference had approved a pilot teleconferenc.ng program inthe Eastern District of North Carolina for competency
hearings where the defendant is not,,present in court. Judge

L Davis questioned whether ,, d,#'fendazit wouldzreally be waivingthe right to bepresent and Judge'KXjeenan!indicated that thewaiver provisionrwasa m'ajori, compzGomise within the7 subcommittee's consideration1 , of thissue.

Mr. Karas opposed the rule changes, stating that he
viewed the amendments as one more Wstep down the slippery
slope. He noted that the waivers will come from those
defendants with appointed counseland that Arizona had
scrapped a similar program of video arraignments. Mr. Marek

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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also opposed the amendments. He was concerned that there

would be inevitable questions whether the defendant actually

waivedlappearance in court, adding that defendants often do,"

not fully grasp the significance of initial appearances. He

joined Mr." Kras'in questioning the wisdom of starting down

the path' of lvideo teleconferencing.'

Judge Marovich indicated that t e amendment sends the

message that arraignmientsI1 areI infotii'thatI importantt and !r.

Wilson questioned the lpract1ica6l4, prob lems ofi de'fe se counsel

effectively "communicating ,iwith all aclient Xtwho may no't be'"l
present in court with", ouflsl. MlI

After 4;some iadditiona 4silbdulsslion the original motion"

was witthdrlaw iandrpad th ointof rwrte r
proposed amendment twithou prp, sioiii iif-or waive6r.llN R

M. arek exPres~e 4gdter~ 1condern, fprik the new
i ~ ~ ~~ ~ t't 'i 

t~~lli r>itlIj C+ Iil8$l' SI i1, Z 1jv l~p!,P It6u 011 , ,,iF

proposali and Professor tzrgit td ', ta 2 that 'the' proposal 2
would squeoeze the humanity out'of ti justaic system. He

noted that there was somnenhing fud'lepntal about bringing

defendants forward ar~ 1u % ngthe before a juOge. [
Concerning ithe6 waiver piltha issue
could be addressed'inteCoiteNte 'Al~iio

comments, by, Judg 0 e ~a Mr. Ifo focused
on the, probeso rse !~ig a pbemWt h
Judge crowKooetdr[tit_t_
def hnitin aai h s eu 1O But

Ruie 43 migheo'be! X l .t'dI 1'* indicated
that ,1i~f te, econferpfl2J r Ine.r niJ&±a nmenlts,
it might, rio ",be fl 3lt~d~~

J1udgeK~ea~f~~d e p h dt ~Y to
procee wOb IA be BoIr~~'R a lO parlt Y, f forw~ard
with thtI l''lrd ~~ the to I'd~Ue1

without a ~ the 0 bL I amended L6

to 7. Judg Keer n thf 0 amended
to per"mityy !IIdeo] "dIrIh hd~f~nt~jved
personal appearace ' S2tb g IS dd'te
motion wh4Ic car litJt~3

Turn~ :o 1-,Ij the issue

of wai Ver'l wild f[Iob I ~~ E~[

recomedlilt~s a ~erac
be guiltyofJefc ac p!o~s"L

Judge R~eenan m]oved ~ ~l ea~~ d to 'permit
telecohferencing ofF * I ifth Hdefendant,
waives personal apa' ~ E~~d~~C~ eo~e th~e motion
which carrietd bav 3i J n ia'~ntipn.
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3. Appointment of Subcommittee to Consider Problems
Associated vith Proposals to Amend Rules

L Judge Hodges noted the problems often associated with
unsuccessful proposals to amend rules. He queried what
response, if any, the Committee should give to individuals
or groups who request permission to appear personally before
the Committee to propose rule changes or to address the
Committee before it votes on a particular amendment. He
appointed a subcommittee consisting of Judge Crow (Chair),
Judge Jensen, Mr. Marek, Ms. Kliemlan, and Mr. Pauley to
consider the issue and whether the Committee should adopt
any policies or standard procedures for dealing with those
issues. Later in the meeting, at the suggestion of Mr.
Pauley, Judge Hodges asked the subcommittee to consider the
issue of whether a particular proposal should be considered
indefinitely tabled if it is rejected by the Committee.

P~~~ 4. Rule 12: Proposal to Amend Rule to Require DefenseL to Raise Entrapment Defense as motion

Judge Hodges indicated that Judge M. Real had proposed7 ~~that Rule 12 1be amended to require defendants to raise theL, ~entrapment defense as a pretrial motion and drew the
Committee''s attention to materials in the agenda book
supporting that proposal. No motion was made regarding'the
proposal.

L 5~~~~. Rule 16: Proposal to Require Government
Disclosure of Witnesses

K ~~~The Chair indicated Lthat at its October 1992 meeting
the Committee had indicated an interest in revisiting
possible amendments to Rule 16 which would require the7 ~~government to disclose its witnesses to the defense. Mr.
Wilson and Professor Saltzburg had agreed to draft a
possible amendment, and had done so. But he added that
Attorney General Reno had sent a letter to the Committee17 ~ akig it to defer consideration of that'amendment until shehad a chance to review it.

Judge Schlesinger then moved to defer consideration ofL ~~the amendment. Judge Keenan -seconded the motion.

Judge Keenan indicated that it would be important to
respect the request of the new Attorney General and give the
Department of Justice an opportunity to consider more fully
the proposed amendment. Judge Hodges indicated that there
has been almost continuous consideration of amendments to'
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Rule 16 and that the heart of that rule rested in the m
proposal from Mr. Wilson and Professor Saltzburg. II

Mr. Wilson acknowledged the request of the Attorney

General but was concerned about continued delays in

addressingh what isa, vIital issueinfderal criminal

discoveryi.,.,a Professor a bltzburg acknowledged-that the issue

-raised 'political, questions and that if the Committeedid not 7
defer 4it m ght be, vdiewed as a snub to the Attorney General. 

-3

He suggested a middle,' Arun -- e Committeei could defer

the matterbut continue t p i teamendment.. Mr. Pauley D
indicated 4that after, rpewing t pt ppoateAorney

Generoal mightc, e 4n !AIj, os I , [o sggest ;an alte ve
so lutiorsi or ammendments

Follrwing o dd a brief dcssioussion eo posriboes

solutnrens, th :Nmmti e` t i nnio t defero the

and rtes T~ es

md6 nt: tRu Rl e 16 Proposal it Rext Numeet

Po ~ ~ ~ o Peeptr Chqn meeIng.

There was also a brief disit o a a fthe proposal

from Judge O'Btien that iRule cn be mendedr toa d require 4the

government to identify t teat togamendRule the t
defendantz Shev n o eralmptory challenge n her

thata pehag es lieres concern abtut the

to~~~~~~~~~~~O amen Rul 24.

process opf Xeconsiderin ich reatynbeen

reecatmed;thi propostie proposa~lst amen ~d Rulreadyt beeni

an rbenectedy sthening. Mr Pault mr had beenh Rosidered LI
amnded an j ' -d Judgthe Davisj decoe d ctmob 1993Lneting.

Judge Hodges reitenedthte Onbom

proposal was deferred.W 1 v #eopoe~e

6. Rule 24,(b): Proposal to Reduce Number
of prmto'ryC allenges

The Chair pointed out a proposal from several
indiiduas that the Comittee consider amending Rule 24 to
rdce or equalize peremptory challenges''-- in an ffortt

reduce court costs. He provided background information on

the Committee's past Iattempts to amend Rule 24(b) to
equalize the number-of ernpory challenges and observed

that perhaps Congressional interest in the matter might spur

the Committee to reconsider that jissue. No motion was made
to amend Rtule 24.

7. Rule 43: Proposal to Permit 7
In Abse~ntia Sentencing

The Reporter provided a brief introduction to the 7
Departmntof J~ustice'5, proposal~ to aend Rule 43 to permit

in absentia ' snecg. r.Pauiley moved that Rule 43 be so

amended and Judge Davis seconded that motion.
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L

L7 Mr. Pauley provided additional background informationand reasons for the amendment. He pointed out that caselaw
recognizes that the government can be prejudiced by the
absence of a defendant. Judge Hodges questioned what would

L7 happen to the right of appeal if the defendant was sentenced
in absentia. Judge Marovich indicated that it is a matter
of waiver. He noted that in Illinois there is considerable
caselaw indicating that if the defendant leaves after being
admonished about the consequences of doing so, he orshe haswaived whatever right they had to be present or to appeal.

Professor Saltzburg opposed the motion noting that
trial judges might wish to wait to hearthe defendant's
reasons for not being present." He added that there did notL appear to be any real data or evidence suggesting that there
is need for the' changing, the rule. Judge Hodges, observed
that a presentence report could be prepared even if the£7 defendant were absent and thus preserve some of the evidence
for later use. Judge Marovich stated that defendant's
should not be permitted'to create a gridlock on the system
by not showing up foxrsenttencing. Mr.. Pauley' addedl that

L there has'been' an increase of "fugiltivity" and that it seems
anomalous that the entire trial could proceed without thedefendant being present, but -that sentencing could not takeL place in theat same circumstances.

Judge Keetor expressed agreement with Judge Marovich's
views and the problems 'pof'wasting judicial resources by'
having tobiwait for the' 'defendalnti''s return. Mr. ,Pauley
indicated!1that amendingj-the rule would not requirelthe court
to sentencein absentia;,' it wouldisimply permit the court toL ' do so. Professor Saltzburg-questioned'whetherkthe,
percentag' ofi"fugitivity" had actually decreased-in light
of the increase in the number of cases. Judge, Keenan
questioned the potential inmpactl on Rule,35 motions. Mr.
Mareksta ed that once s'ent-ence is imposed, there is no way
to correct ft and Judge Hodges andictaed thatif hei
defendantlspiabsece was ihvoluntary, the ' sentenbe would
probably be id He aidrd''e'd that sentencing in eabsntiawouldl'perz1pitl!oders4 of Irestitutio for vict ims, a VeL shared by Judge Jensen'.

Judge Hodges questioned whether a guilty plea would beK considered pert of the trial and Mr. Pauley indicated that
it would be. Mr. Marek expressed concern with that view and
stated thati'the rule'should be limited to those trials wherethe defendant has entered a not guilty plea; he questionedL the constitutionality of a rule permitting in absentia
sentencing after a guilty plea. Judge Marovich suggested
that perhapst the rule should include a provision requiringr the defendaint to be admonished of the risk of flight before
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sentencing. Judge Hodges and Mr. Marek raised the question

of whether the change would violate the Sixth Amendment and 
K

Mr. Pauley responded that the amendment assumed thaticounsel

would be present. Only the defendant's presence would be

waived. En
Ul,,U#timately ,thej Committee voted in favor of the,

proposed Imendment tolRule 43 by a margin-of 7 to 5.

Ia,,, ,terk in th 'meetil tt i .IPA'rley moved t it, *th yohd

ofcorporreatin"in Rul 43(c) should, be IIllchanged t h o~

organzation as de in 18 C 8. dge 'Avis

seconded l~lthie motiopn lllwhtich carried by apunanimous5 tote.

8.; 53 l~S P||P i Xtt Cara ; ; in0the Court0om;j

Kli a ̂kA n @~~ iS g eceo

fl [ ;Prug r-,

II 4~~~~~~f:I a''~ h'

proposal t r, O rmnl~ rals. r

McDabe o e Judiciale Conere eK

i + 120; |4k~~~ti 1 i q7 ;1til l; i I ;i

had plp , t r civl tr f ourts

had ~ a ra 4f t C outzyom ih

the trXa e htit3l aa1t So o The

F~~~~l[~~~LrF[¶vf ~~~~~, ~~~ Co1 fenecef.

"hor~~~or~~~P~e5"I doming nrjilla F aen! e ofK

Kliemaxsp~ in fayo f~edr~epri
~ting. ~ ~Sh~2i~ b~a~F {ex~eri~fle cameras

ine x ItnF ~ i ~ s ;themedia
te Isn I cd4 iib1n 6 ~ i watch

tha t HFH e FLF

the rerx FE !!~FabV~e 
isg

seconided~e *FF K ~[F eo
Jud-g~e ahe ~ ~Fi to

Saltzbiht
i D. RuIe n rj' eCt I ndn *f the tnAg

a,~d

FF1 ,as~~~~~~h 6nO infprmation, L
that t1he Reore Th'Ia ~ nider~ng

standa~~~d'itaf i"
F ang~~~i~ jiprp~edural
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rules concerning promulgation of local rules. In the case
of the criminal rules, the amendment would be effective for
Rule 57.

2. Rule 59: Proposed Amendments Concerning
Technical Amendments

The Reporter also informed the Committee of pending
amendments to Rule 59 which would authorize the Judicial
Conference to make technical changes to the rules without
the necessity of going through the entire rule-making
process.

3. Admission of United States Attorneys
Under Local Rules

Judge Hodges informed the Committee of a concern raised
by then Attorney General Barr in a letter to, Chief Justice
Rehnquist concerning the question of whethek the Courts of
Appeals and the District Courts have the authority to
require United States Attorneys to join their bars. Judge
Keeton indicated that the StandingCommittee was interested
in hearing the views of the various advisory committees on
that issue. Herecognized that there is no,'rule" in any of
the procedural rules addressing the point; admission
requirements are left to the local courts. Judge Hodges
questioned whether, as Attorney General poinzted out, the
local admission requirements might conflictiwith statutory
provisions governing the authority of the Attorney General
to assign attorneys to represent the United,4States.

Judge Keeton added that it would be helpful to hear the
views of theDepartment of Justice as to whether it believed
the answer rested in promulgation of a rule, and if so, the
extent of the rule. He noted that the present view is that
the Judicial Conference does not have the authority to
promulgate a rulegoverning bar admissions-and he questioned
who would have the authority. Mr. Pauley reminded that the
Attorney General's letter noted that the problem of bar
admissions existed in both the appellate and trial courts
and disagreed that the best course would be to send the
issue back to the Department of Justice.

Judge Hodges indicated that he would be inclined to
write a letter to the Standing Committee indicating that the
Committee had considered the issue and determined that the
issue of bar admission did not appear in the criminal rules
and that although the Committee had doubts about the
appropriateness of such a rule it would be receptive to
specific proposals for addressing the problem.
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4. Filing by Facsimile

Mr. Rabiej informed the Committeethat the Judicial

Conferencehwas considering the issu, of promulgating

guidelines for implementation of facsimile filing of

documents. He added that issue was still pending and that

therte'lappeared to be1no urgbencyforthe'Committee 'to address

postsi'blle' ~amendments to th'e Criminal Rules.
po ' ibli1 ,aiifidiaents ~jFJ' n11¢pM l ,", ,,Auleg.1 ".

pl,~~~~~~~~~~~~~~~~~~~~~~~F
5. Renumbering and Integration of Rules L

As a point of information, the Reporter pointed out r
that the Standing Committee had been, and'wouldbe,

considering proposals to integrate all of the appellate,

civil, and criminal rules of procedure rules into one

unified numbering system., He noted that toL dated, no

specific action had' been taken on that proposal other than

to chart out how the new sy'stem might work. r
, 'VI; UTRULESOF EVIDENCE UNDER CONSIDERATION

The Reporter n'fiormedithe Committee that the Chief

Justice had appointied in Svidencet Advirsory, Committee and

that lit odld handling ang amendments tGoFederal Rule of K
Evidence 41,2,V whil had been'approvediby the Committee at

its October I1992 meeting andpublishedfor comment. He.

added that"'OrProfesslor 'Saltzburg' hadl been designated as' the

Committee's4lm' liaiison'lto lthednewI Evidnce Co mittee. K
VII. MISCELLANEOUS AND DESIGNATION

14',-OF TIME AND iPLACE OFi NEXT MEETING ' L
After a brief discussion about possible meeting dates

and places,, ek Committee voted unahnimously to hold its next L

meeting'in' SanDiego, California on October 11 and 
12, 1993.

The meeting' adjourned at 11:15 arm. on Friday, April L
23, 1993. -

-L
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ADA II
UNITE STAME DISTRICT COURT San Diego, California

DISRICT OF KANSAS October 11-12, 1993
United Stats Courthoue

444 S.E. Quincy
Topeka, Kanss 06683.33s1

Chuban or r913295-2626
Sam A. Crow, Judge FAX 913 295.7615

Auguat 17, 1993

The Honorable D. Lowell Jensen Ms. RikXi J. Klieman
U.S. District Judge Counsellor at Law
Post Office Box 36060 Xlieman & Lyons
San Francisco, CA 94102 21 Custom House Street

Boston, KA 02110
Mr. Edward F. Marek
Federal Public Defender Mr. Roger Pauley
1660 W 2nd Street, #750 Director, Office of
Cleveland, OH 44113-1454 Legislation

t T.S. Department of Justice
Criminal Division, Room 2244
Washington, DC 2053

Dear Subcommittee Members:

As a result of the proposed report that I mailed each of you onJuly 26, I have received responses from you. I have attempted toincorporate your thinking within the enclosed revised proposed
report. The text lined out is to be deleted and the bold text isto be added. I would like to hear from you at your convenience.

I wish to sincerely thank you for your comments, suggestions,
etc. I shall arrange a telephone conference in the near future.

Respectful ly yours,

L..
Sam A. Crow
U.S. District Judge

SAC:bjr
Enclosure

cc:
the Honorable William Terrell Hodges
Chairman, Advisory Committee Criminal Rules
United States Courthouse, Suite 512
311 West Monroe Street
Jacksonville, Florida 32202
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Subcommittee Members Page 2 AUgUSt 17, 1993

Mr. Peter G. McCabe
Secretary, Committee on Rules of ~Practice and Procedure K
Washington, D.C. 2O544 Li

Mr. John Rabiej, Chief K
Rules Committee Support Office K
Washington, D.C. 20544
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PROPOSED REPORT OF SUBCOMMITTEE ON PROCEDURAL CHANGES

CRARiGE':

r. At business meetings, as opposed to public hearings, shouldthe Advisory Committee permit interested persons to appear andspeak and, if so, under what conditions?

II. Should the Advisory Committee impose any conditions forreconsidering a proposed rule change once it has been rejected bythe Committee?

r
I. Oral Statements at Business Xestings

A. Assessment-of Current-Practice. r e , and Policy

on occasion, our Advisory Committee has heard oral

K testimony from interested persons upon their request

and the Chairman's approval. To date, this hasK occurred so infrequently that it has not interfered
r with the committee's ability to conduct its business

meetings. The concern is that this opportunity to

L appear and speak will become more widely known and

exploited. Without either the Committee setting limits

or the Chairman continuing to hold tight reins over the

11t is fair to say that the subcommittee considers itsL charge to be timely. The rulemaking procedure is the
subject of current Congressional scrutiny. In June ofL 1993, the Subcommittee on Intellectual Property andJudicial Administration of the House Committee on the
Judiciary reeembly conducted hearings on the rulemakingprocess and heard the testimony of Judges Keeton, Pointer,K and Schwarzer. These oversight hearings are due in largepart to the substantial public comment and criticism thatthe recently proposed amendments to the Federal Rules ofCivil Procedure have drawn. At the hearing, Judge XeetonL defended the Rules Enabling Act process as "the mostthoroughly open, deliberative, and exacting process in theworld for developing substantively neutral rules," It isL the subcommittee's belief that any proposed change must beperceived as consistent with and in furtherance of theestablished process and the goals it serves.

L



Sep 09,1593 0Q9:O8M FROM TO 62022731826 P.04

7
practice, it is foreseeable that the business meetings

could become "mini-public hearings* and would extract a K
substantial toll in the Advisory Committee's time and

expense e> L r'*rs t1'

The Procedures for the Conduct. of Business by the

Judicial Conference Committees on Rules of, Practice and

Procedure ("Procedures%) govern the Advisory

Committees' responsibilities in drafting and

recommending rule changes. 2 Nothing in the Procedures

or in the Rules Enabling Act expressly allow or

disallow oral statements from interested parties when

&n Advisory committee meets to draft proposed rules.

In the absence of an express provision, the focus is

turned to whether the Procedures address the L
circumstances when an interested person would want to

appear before the Committee at this stage. H
A person may want to submit orally a proposal.

Though not expressed as any form of requirement, the K
2 The Judicial Conference of the United States has the

statutory duty to "carry on a continuous study of the
operation and effect of the general rules of practice and
procedure." 28 U.S-.C. S 331. The Judicial Conference "may
authorize the appointment" of advisory committees to assist
in 'recommending-rules." 28 U. S.C. £ 2073(b). The
Judicial Conference "shall authorize the appointment of a
standing committee" to review advisory committees' H
recommendations and then "recommend to the Judicial
Conference" rule changes "as may be necessary to maintain
consistency and otherwise promote the interest of justice."
28-U.S.C. S 2073(b). The procedures by which the advisory
committees and the standing committees are to consider
proposed rules must be prescribed and published by the
Judicial. Conference-. 28 U.S.C. S 2073(a)) (1) . A

K , ,~~~~~~
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Li Procedures seem structured ..to deal only with "written

recommendations." Part I, SS 2, 3(b). Specifically,

the Secretary of the Standing Committee must refer all

written suggestions or recommendations to the

appropriate Advisory Committee, and the reporter of

L each Advisory Committee must prepare "copies and

summaries of all written recommendations and

suggestions received" and forward them to the Advisory

Committee. Moreover, the Advisory Committee's records

must include the "written suggestions received from the

public." Part I, S 6(b)..

A person may want to addxres orally a written

proposal. The Procedures contemplate that an Advisory

Committee will gather or conduct business for three

different reasons--drafting, public hearing, and final

recommendation. Part I, S§ 3, 4, 5. At the drafting

stage, the Advisory Committee is "to consider the draft

L proposed new rules and rules amendments, together with

Committee notes, make revisions therein, and submit

them for approval of publication to the Standing

Committee." It is here that the Committee membersL
discuss in detail the proposals. They work among

themselves to build a consensus on whether a need

exists and whether the suggested change is appropriate.

They share their knowledge, experience and expertise in

an effort to formulate proposed rules that are

3

LL
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responsive to the needs identified -(As indicated by

the Procedures, the only public input appropriate at

this formative stage is the initial written proposal.

(ublic comment comes later when theL.public hearings are H

,,'held) After the, Standing committee approves the

-proposed rules for publication, notice is sent on the

changes and public comment is heard. The expense and

burden of notice and public debate is justified for

only those rule proposals that pass the Advisory L
Committee and are approved by the Standing Committee

for publication. Finally, the Procedures require only

the Advisory Committee'e review and consideration of

those public comments and testimony submitted during

the public hearing.- F

Congress, however, plainly intended to have even

the drafting stage of the Advisory Committee's work H
open to public scrutiny. Every meeting of the Advisory

,','Committee must be preceded by notice of time and place ! ,

and must be open to the public. 28 U.S.C. C

S 2073(c)(1); Procedures Part I, S 3(a). The minutes L

of each Advisory Committee meeting are part of the

records available for public inspection. Part I,

S 6(b). This openness requirement raises questions H
that carry broad public policy connotations. Can a

meeting have a public nature without the opportunity L
-for.public comment? Is public scrutiny effective if H

4 Slr
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it can be expressed only during the subsequent public

hearing? We should be concerned that bills continue to

be introduced in Congress which would allow for federal

rules to be amended without going through the Rules

Enabling Act process. These bills are driven in part

by criticisms of slowness and insufficient opportunity

for public comment. Any eff,,ort to make the process

appear less responsive or open could fuel this desire

for change. At the &ame time, the Advisory Committee

is in a good position to discard any procedures which

delay its operations without sacrificing meaningful

opportunities for public input.

According to John Rabioj, Chief of the Rules

Committee Support Office, the other Advisory Committees

have no formal written policy concerning testimony at

business meetings. He is not aware of any other

Advisory Committee having formally considered a policy

or rule to restrict numb testimony. As far an he

knows, the other Advisory Committees function much the

same as ours in leaving it to the chairman to decide if

and when oral testimony would be heard at business

meetings.

B. The Subcommittee's Recommendation and Alternatives wn

Recommendation: The Advisory Committee should adopt
the subcommitteefs recommendation to require all
suggestions and proposals submitted by interested
persons to be in writing and to limit oral testimony or
statements to public hearings only and not business

5
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meetings. This recomaezdation does 'not preclud-
CoMittee meiners frou asking questions of proponents
"or Opponents Vho ire atteiding the busintss-Meeting.

.Pirtt~alterantiv. Rtcommondation: The Advisory
Comittee adopt the subcommittee's first alternative
, r eommndation to require all suggestions, and proposals
submitted by interested persons to be in writing and to
allow orTh testiitony at busiess meetings in support of
or in oppositidonil to written proposavl upon advance
written reiettiand csau e shown ., I

S*cond Alternat.vet R*oouendatiion. The Advisory
Committee adopt the subdommittee 's second alternative
recommendation to [1;stay,[with ,theo zitatus quo but monitor
closely the current practice of oral testimony at 7
business meetnsl and ~recon ider the above
recommendationa when circumstances further warrant it.

C. Reasons for Recomund. p

immediate problem lith hearing ral testimony at
business meetings, it~~~~~~~~~Coaitinjiin![

business meatinglsi Nf itlonly a watter of time before

it beaomes )nown to th trted circles that thi

additional opportunity exist; for influencing the

rulemaking process in the first instance. Once the

practice takes hold, efforts to curtail it are more Li
likely to be seen as contrary to the public nature of

the Committee's work. I llowing a proponent to speak in
~~~~~ases3 uesp tions~qt~~ ,I

favor of a proposal ea' j iestions of notice to 7
groups or individuals tht might oppose the proposal

and equal time for their requested oral presentation. L
Balancing these interest5 and deciding whether

circumstances justify hearing oral testimony may not be

the type= of -responsibilities that a Chairman should

have or want. The prohibition of both oral proposals
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L
and oral testimony at business meetings is simple to

enforce, is consistent with the Judicial Conference's

Procedures, permits the Committee to 'devote its

business meetings to considering and drafting proposed

rules, and does not substantially compromise the public

nature of the proceedings or the ability of any

L interested party to present a proposal or viewpoint to

the committee at a meaningful time.

L D. Dissents na Vie*w

Some members of the subcommittee are concerned

"that a flat prohibition on any oral presentations

would be viewed a ceontrad ictory to the powerful public

policy" of the Committee's work and process being open

to the public. In light of the limited history of oral

testimony at business meetings and the lack of any

EL significant interference from this practice, these

members would favor leaving the matter within the

Chairman's discretion and reconsidering the policy if

the practice gets out of hand.

L

7

L
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II. Reconsideration of Proposed Rule Changes

A. Current PracticeAd Alocedure and Policy Li
The Advisory Committee has seen suggestions and

recommendations. sometimes submitted again after a prior

,rejection. Repeat proposals have not occurred often

enough to make any judgpent as to whether they are

purposeful or mere coincidence. Unless the reason for [
renewing a proposal is, to harasse or burden, the

subcommittee does not perceive any impropriety in L
asking the Advisory Committee, as presently En

constituted, to consider a proposal again. There is no Li

question of propriety if the proposal is supported by 7
new or different arguments or circumstances. As for

the burden or expense to the Advisory Committee from U

repeat proposals, the subcommittee did not attempt to

make any findings. At this point, the subcommittee 0

assumes that there will be Bomne burden and expense if

the Advisory Committee in each instance fully studies

and discusses the renewed suggestion.-

The Judicial Conference's Procedures do not

restrict the resubmission of rejected proposals. The [
mandate of the Advisory Committee is to "carry on 'a

continuous study of the operation and effect of the L
general rules of practice and procedure.'" Part I,

S 1. In other words, the Advisory Committee's work

must be deliberative, thorough, and ongoing. In 2
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L

L
additional the Procedures specify that the Committee

L must consider "suggestions and recommendations received

from any source." The Procedures do not limit the

number or the nature of submissions from any source.

a, ~~~B. _h- _ub -tolotatoL B. T~e ~uboommitte -a-Recommendationinrdro r---j

The Advisory Committee adopt the subcommittee's
recommendation that the reporter in preparing copiesL and summaries of all written suggestions or proposals
identify those that are similar to ones that have been
Cmjtted, dieo~s.ed, a rejected and, to the extent
practicable, provide a mummary of the reasons for the
orejection appearing in Committee's minutes.

L- first Alternativ:e ReormmedatigniTh AdyliavL Qcmitte 4ept thet fire- alternal iv
receemendation thet the reperter &-Zraring eepies

i of oil written iuggestions or proporalL ____ently -hos t- ar _a a s il
that have n zubmittod, bn4-seused~c o ~ rejoeto
within the Iast ye;a. -- There r-pct suggestion;t eor
--- p---- Ia 1no be AiiocuS10d1 r 0onoideped t the
L "^i C~beting eept upon - ,ajtity vote of ho-

Coemitteoe a-dopt the siabeenittepla seozzrd alternsative
r recommcrndAto stay with the status que.

C. Reasons for Recommendation -?rvese4 ehae

K The subcommittee does not favor a policy that

would bar reconsideration or resubmission for an

arbitrary period of time. The subcommittee does

L recognize that members of the Advisory Committee

extensively prepare for the business meetings and that

proposed rule changes are often discussed at length at

the meetings. Knowing If aware that the sam: or

snimilar Sullesti.or or Propes! was etlior that the

L
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Committee had considered and rejected £ prior

sugestion or proposal similar to tle pending cune wwe

nj-eetd and the reasons for that rejeOtion, members

could iprepare 1accordingly .thh

The-;ub-mit bell-eve existing practice of having a

motion and4l second before the Comnmittee takes up a

zmnt-teprOP~sal is a sufficient threshold for

screening 4 De repeat proposals. assuming a repeat

propofll clears the threshold, the additional

information provided by the reporter will assist

meobers indaenttifyinq and discussing the pertinent

consideratiofll. The pubcoimittee believes that the

reporter ils'uni' ely situated to provide eqe this

helpful ijfr4 atiYitfl and that the qiatlif tar, "to the

extent practioabl*et" should prevent this additional

workr frombecomi' u'nduly butdensoZS.

Eni
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE AGENDA II
OF THE San Diego, Californ-

JUDICIAL CONFERENCE OF THE UNITED STATES October 11-12, 1993
WASHINGTON, D.C. 20544

ROBERT E. KEETON pEE CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN ace/i KENNETH F. RIPPLE

J6,x, ^ 8 i, Z ~~APELATE RULESPETER G. McCABE
SECRETARY I99v EDWARD LEAW

0 & {fistt zJ - BANKRUPTCY RULES

L. at Qge SAM C. POINTER, JR.
LCOW CIVIL RULES

WILLIAM TERRELL HODGES
May 26, 1993 CRIMINAL RULES

RALPH K WINTER, JR.Honorable Sam A. Crow EViDENCE RULES
7 United States District JudgeL 430 Federal Building and

United States Courthouse
444 S.E. Quincy Street

L Topeka, Kansas 66683

Dear Sam:

L - As promised, I have prepared the enclosed summary of the
rules process for your consideration in preparing your speech.

It seems to me that others may want the same sort of brief
overview information on the rules system. Accordingly, I may
decide to ask the reporters of the standing committee and the
advisory committee for their comments on the paper. Eventually,
we might be able to use it as a handout to answer public
inquiries.

If there is anything else you need, please call on me.c'1.
Peter G. McCabe
Assistant DirectorL,

Enclosure

L
Lxra



SUMMARY OF THE FEDERAL RULES PROCESS

Authority

The Judicial Conference of the United States is required by statute to "carry on a
continuous study of the operation and effect of the general rules of practice and
procedure." 28 U.S.C. § 33L.

The Congress has authorized the Judiciary to prescribe the rules of practice,
procedure, and evidence for the federal courts, subject to the ultimate right of the
Congress to veto or defer any of the rules. The Rules Enabling Act sets forth the
authority and procedures for promulgating federal rules. 28 U.S.C. §§ 2071-2077.

The Rules Committees

The Judicial Conference's responsibilities as to rules are coordinated by its
Committee on Rules of Practice and Procedure, commonly referred -to as the "Standing
Committee." 28 U.S.C. § 2073(b). In addition, the Judicial Conference has five advisory

committees, dealing respectively with the appellate, bankruptcy, civil, criminal, and
evidence rules. 28 U.S.C. § 2073(a)(2). The Standing Committee reviews and
coordinates the recommendations of the five advisory committees, and it recommends to
the JudicialConference proposed rules changes "as nay be necessary to maintain
consistency and otherwise promote the interests of justice." 28 U.S.C. § 2073(b).

The Standing Committee and- the advisory committees are composed of federal
judges, practicing lawyers, law professors, state chief justices, and representatives of the
Department of Justice.

Each committee has a reporter, a prominent law professor, who is responsible for
coordinating the committee's agenda and drafting appropriate amendments to the rules

and accompanying committee notes. L

The secretary to the committees, the Assistant Director for Judges Programs of
the Administrative Office of the United States Courts, maintains the records of the L
committees and coordinates the administrative aspects of the rules process. The Rules L
Committee Support Office of the Administrative Office provides day to day
administrative and legal support to the secretary and the committees.

Open Meetings and Records J

Meetings of the rules committees are open to the public and are widely
announced. All records of the committees, including minutes of committee meetings,
suggestions and comments from the public, prepared statements of witnesses, transcripts
of public hearings, and summaries and memoranda prepared by the reporters, are public

and are maintained by the secretary. Copies of the rules and proposed amendments are
generally available through the Secretary and the Rules Committee Support Office.

7



L
Drafting Rules Changes

When an advisory committee decides initially that a particular change' in the ruleswould be appropriate, it normally asks its reporter to prepare a draft amendment to theEL rules and an explanatory committee note. The draft amendment and committee note
are discussed, and revised as appropriate, at a committee meeting. They are then votedL upon by the full advisory committee.

The Standing Committee has a style subcommittee that works with the respective
advisory committees in reviewing the proposed amendments to ensure that they are
written in clear and consistent language. The reporters of the Standing Committee and
the five advisory committees are encouraged to work together to promote clarity and
consistency among the various sets of federal rules.

Publication of Proposed Amendments

Once an advisory committee votes to recommend an amendment to the rules, it
must obtain the approval of the Standing Committee, or its chairman, to publish theLo proposed amendment Iu seeking publication, the advisory committee must explain tothe Standing Committee the reasons for its proposal, including any minority or separate
views.

L
After publication is approved by the Standing Committee, the secretary arranges

for printing and distribution of the proposed rule changes to'bench and bar, topublishers, and the general public. More than 11,000 persons and organizations are on
the mailing list, including federal'judges and'other court officers, United States attorneys
and other federal officials, state chief justices, state attorneys general, law schools, barassociations, and interested lawyers, law firms, and other organizations that request
distribution.

The public is normally given 6 months in which to comment in writing to the
secretary on the proposed amendments. (In an emergency, a shorter time period may be
authorized by the Standing Committee.)

r During the 6-month comment period, the advisory committee will conduct one ormore public hearings on the proposed amendments.

Consideration of the Public Comments and Final Approval by the Advisory Committee

At the conclusion of the comment period, the reporter is required to prepare asummary of the written comments received and the testimony presented at the public
hearings. The advisory committee then takes a fresh look at the proposed rule changes
in light of the public comments and testimony.

E - 3 -
L
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If the advisory committee decides to make any substantial change in its proposal,
it must provide an additional period for public notice and comment

Once the advisory comitee decides to proceed with the proposed rule 7
amendment in final form, it 'must submit it to the Standing Committee for approval.'
Each amendment proposed by the advisory committee mustbe accompanied by a '
separate report summarizing the comments received from thepublic and explaining any
changes madeby the advisory comittee following the original1publication., The
advisoryw comitee's repor may also incldeminority jvies.

Approval by le SftAd ing Committe, e I Ei

The Standing Committee normallyi considers the fiial recommendations of the'
advisory committees for rules amendments at its June meeting. The Standing
Committee may accept, reject, or modify the proposals. If a modification of the
Standing Commlitteer;epresents a substantial change, the proposal will be returned to the
advisory, Ccomite wnith appropriate inst ons. F1 By F

2If the Stanlin C'ommitteed approves propo8sedrules changes, it transmits them to
the Jucial Connce wit a iAc~mmidaton for approval, accompanied by the
advisory coi tee reports and Iitsown report explainig any changes it made. 7
Judicial Cnernce Approval

The JudrialaConference nraly approves proposed amendments to the rules at
its September session. Followiig approval by the Conference, the amendments are 7.
transmittedltotohe Supreme Court.

Supreme Court Approval 7
The Supreme Court has the authority to prescribe the federal rules, subject to a

statutory waiting period. 28 U.S.C. § 2072, 2075. The Court must transmit proposed 7
rules amendments to the Congress by May 1 of each year. 28 U.S.C. § 2074. L
Congressional Review '

The Congress has a statutory period of 7 months to act on any rules prescribed by
the Supreme Court. If the Congress does not enact legislation to reject, modify, or defer C

the rules, they take effect as a matter of law on December 1., 28 U.S.C. § 2074.

'In the case of the Federal Rules of Bankruptcy Procedure, the statutory waiting
period is 3 months. Accordingly, absent Congressional action proposed rules changes
take effect on August 1. 28 U.S.C. § 2075. ' L



PROCEDURES FOR AMENDING THE FEDERAL RULES

The rules amendment process is time-consuming because it requires: (1) comprehensive inputfrom judges, lawyers, academics and the public, and (2) approval by several entities.

Action Date

* Suggestion for a change in the rules. At any time.
(Submitted in writing to the secretary.)

* Referred by the secretary to the Promptly after receipt.
appropriate advisory committee.

* Considered by the advisory committee and', Normally at next advisory
its reporter. committee meeting.

* If approved, the advisory committee seeks Normally at same meeting.
authority from the Standing Committee to
circulate to bench and bar for comment.

L Public comment period. 6 months.

K 0 Public hearings. During the comment period.

* Advisory committee considers the amendment Usually about one month after
afresh in light of public comments and the close of the comment period.
testimony at hearings.

* Advisory committee approves amendment in Normally at same meeting.
final form and transmits to the
Standing Committee.

* Standing Committee approves amendment, Normally at June meeting.
with or without revisions, and recommends
approval by the Judicial Conference.

* Judicial Conference approves amendment Normally at September meeting.
and transmits to the Supreme Court.

K *0 The Supreme Court prescribes the amend- By May 1.
ment.

K Congress has statutory time period in By December 1 (civil, criminal,
which to enact legislation to reject, appellate, and evidence rules).modify, or defer the amendment By August 1 (bankruptcy rules).

* The amendment to the rules become law. December 1
(August 1 for bankruptcy rules)

K -
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'AN INTRODUCTION TO FEDERAL COURT
RULEMAKING PROCEDURE,

by Thomas E. Baker*

Toward the end of September 1990 at a closed meeting in Li
Washington, D.C., the Judicial Conference of the United States
passed, on a substantial set of proposed amendments to the rules of 7
a practice and procedure of the federal courts. The new appellate rules
authorized l oca 'circuit rles on eletronic filing,' required a juris-
dictional statement in the appellant's briefP and eliminated some
inconsistencies in the notice rules for admiralty appeals.3 The new
civil rulesrelated to. pretal sedling orders,4 discovery in inter-
national lq~iigation,s clams of privilege, subpoenas of nonparties,7

alternate jurors,8 the standardlfor entry of judgment as a matter of
law,9 procedufes for spe n ters1 and substitution for a judge
who is unable to continue.1x Most important, a completely redrafted
Federal Rule of Civil Procedure, 4: i(1() authorized service as provided L
by the state in which a defendant isserved,- as wrell as the forum
state; (2) permitted nationwidei yersonl jurisdiction in federal ques- K
tion cases; (3) emphasized and encoded waivers of actual service;
and (4) clarified and eo ouM d ei of process by and on the
federal government. he2 mostTe substatial changes occurred in bank- [

Professor of Law, Texas Tech University; B.5. cum laude, Florida State University,

1974;-J.D. with high honors, University of Florida, 1977. By appointment of Chief Justice J

William H. Rehnquist, the author serves on the Committee on Rules of Practice and Procedure

of the Judicial Conference of the United States. The views expressed herein are those of the

author alone. A previous version of this articlesappeared in the Texas Lawyer. See Baker, An l

Invitation to Get Involved, Texas Lawyer, Sept. 3, 1990, at 22, col. 1.
1. See FzD. R. APP. P. 25(a).
2. See FED. R. App. P. 28(a).
3. See FED. R. ApP. P. 4. l[
4. See FED. R. Civ. P. 16(b).
S. See FED. R. Civ. P. 26,4.
6. See FED. R. Civ. P. 34.
7. See FED. R. Crv. P. 45. J
8. See FED. R. Crv. P. 47, 48.
9. See FED. R. Crv. P. 41, 50, 52(c).

10. See FED. R. Civ. P. 53.
11. See FED. R. Crv. P. 63. L
12. See FEv. R. Cv. P. 4
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ruptcy procedure, where the rules have been redrafted in wholesale. kno
These reforms were made necessary, in large part, by far-reaching acti
recent legislation: the Bankruptcy Judges, United States Trustees, I stat
and Family Farmer Bankruptcy Act of 198613 and the Retiree Benefits sept
Bankruptcy Protection Act of 1988." Even the Official Bankruptcy equ7 Forms have been redrafted. con

As expected, "these proposed amendments to the rules were reg,
adopted by the Supreme Court and not changed by Congress.'5 tori
Federal practitioners are now obliged to learn a good'many new that
appellate, bankruptcy and civil rules'of procedure. But this article is fon
not about the "substance" of these new procedures. It is too late fed(7 for that discussion. What I want toq explain here is the procedure by t exe
which federal rule changes,' such as these, are promulgated. My hope Thi
is to demystify these procedures so that more members' of the Barr ing
might participate meaningfully in federal judicial rulemaking. of

Federal practitioners are not to be criticized for not knowing
how rules are begotten. I am an academic proceduralist who regularly wit]
teaches Federal Jurisdiction, and I had only a vague' understanding tha
ofederal rulemaking before I was' appointed to the StandingCorn- rule
mittee on Rules and Procedures. Members of the Bar, obviously, uni
have an important stake in-changes in federal procedure and, nec- Act

L essarily, have a public responsibility to further then quixotic goal of the:
Federal Rule of ,Cvil Procedure 1: "to secure the just, speedy, and
inexpensive determination of every action."'16 Rul

ind
I. HISTORY ten,

Modern federal judicial rulemaking dates from 1958. Neverthe- 193
less, a few paragraphs of history inform our understanding of current
practice.' 7 The famous Judiciary Act of 1789 first authorized federal
courts to fashion necessary rules of practice.'8 However, a lesser I

(198

2
13. Pub. L. No. 99-554, 100 Stat. 1069 (1986) (codified in scattered sections of 28 & 11 2

U.S.C.). 443,
14. Pub. L. No. 100-334, 102 Stat. 610 (1988) (codified in scattered sections of 11 U.S.C.). a
15. See Notice to Subscribers, 1II S. Ct. no. 5, at CV (1990).
16. FED. R. Crv. P. 1. ed.
17. See generally Goodman. On the Rftieth Anniversary of the Federal Rules of Civil conf

Procedure: What Did the Drafters Intend?, 21 Sumosz L. REv. 351, 353-67 (1987) (detailing of Pthe history of the Federal Rules of Civil Procedure). mayL IS. Act of Sept. 24, 1789, ch. 20, § 17, 1 Stat. 73, 83 (current version at 28 U.S.C. §
1652 (1988)). Cha
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ale. known statute which passed less than a week later provided that in K
iing actions at, law ,the federal procedure should be the same as in the
ees, . statescourts.1s Ts created a system 'hich seems odd to us-today:a

:ts separate federal procedure, ,independent .from 'state procedure, for

ptcy equity and admiralty and, a static fderal procedure for law that

conformedid tohe procedurein each state as of September i789,

Nrere ^ regardless of later state court changes. he sysltem became more odd, ,

ss.1o1tles or neein588 hn oges ase i tatute

e~~~~~~~~~~~~by~~~~~~~~~~ I I - "new that 1requiird federal, o'w s .' s`squnly adi;edttii ates to coni- t

wing~~~~~~~~~~~~~~~~~1 
I IIne IliesX !I, I ff~9lnll iliUt.iSll;irLiisrt-dj

leis form q to 1 828 Istate, p oeue.Tesame statute, pr'pviYded that, ELl

latey federalcourts were ~t o I~lilS~ll~ll fo~luos,> ?828 ,Xltate proceduresI~lljt for rits, of

by and,~ &her erforcemt prcednswithl Sso qisicret ' t

iope This unsatis facor , sthe the e0 year hssfomflo£ w-
P CI

Bar Ing the lea 1ftf c thed, IIew York Code

deesrsfir 19 W~ct o; II , 1 7S~h 2, , I * 93II (curen vsio~ 28 U... H 165

S~ ~ ~~~14 & 12 e &k 1 hleg faNweea ~iilPoew,2 oLQ443,~~~~~~~4 499[' (13) 421 1 I

8482, c 3e18, 2 1 7r Stat. 197 1 plea ? 1. "i lg?

wingThed le a continut t oprt when Concer s

ef ivi cofuion.hd rew aedn by te gowdnLguA t {decy f etea corstKeipteronrls

larly hKe*a d

eAing t f proeur u t nth e1 confonntat s

* * *f Chrules and tar James W ~. Mor ~antohesintbe orinl rmuin of thee ruls) no

-om- ~p .~ne

usly, is~~ 
~~Crfri~

nec- ACt~l~th~ i~yd~~t ee~l~~ls~~oei~a

al of there Hvcs~~s ~ ~ F

Rule~~ 9~ ~' ~ ~nF ~ ~ in ~e~ns of icted

and .I!,. It il lI HIn .

rthe- 1938, that is, 
bor 

the f o year of

rrentK
deral 19. ~~~~~~~Act of Sp 1789, c.21 2, 'I Stat. 93 (current version at 28 U.S C. §1652

lesser 1~t~9,

(1988)).Act of Maye 19,1828, ch. 68,14 Stat.~ 2-78.K

21. Id. 
L

8 & ~~~~~ 22. See Clarkt, The Challenge of a New Federal judicial Procedure, 20 Coz~RNJ L.Q.

443, 499-50 (1935).
.S.C.). ~~~~~23. ~Act of Jiune 1, 1872, ch. 255, 17 Stat. 197 (repealed 1934).

24. 4 C. Wldowr & A. Mn=n, FEVERAL PVAcT1= AkD ftocEDuRB § 1002, at 14 (2d

ed. 1987)(ITrnhe procedural law continued to operate in an atmosphere of, uncertainty, and

fCivil confusion, aggravated by the growing tendency of federal courts to develop their own rules

etailing ~~of procdure un der the licensing words of the 1872 Act that confortnity was to b. 'as nfar as

.S.C.§ t 25. I~d. i1I 1004,Iat 21. See also Ooodman, supra note 17, at 355 (explainingt the roles of

IP Charles E. Clark, James W. Moore and others in the original promulpation of the rules). Li
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[L courts, things were the reverse of what they are today. Before 1938,
the federal courts followed state procedural law and federal substan-
tive law, even in diversity cases. Of course, the substantive law of
the forum state was recognized to be controlling in the famous
diversity decision of Erie Railroad Co. v. Tompkins,26 overruling
Swift v. Tyson.PL And in the same year, after more than two decades of effort,
national rules of procedure were drafted by an ad hoc Advisory
Committee appointed by the Supreme Court under the provision of
the Rules Enabling Act of 1934.2Y The new rules-which persist today
through numerous subsequent amendments-established a uniform
federal procedure, abolished the distinction between law and equity,
created one form of action, provided for liberal joinder of claims
and parties and authorized extensive discovery.

The Supreme Court's ad hoc Advisory'Committee was comprised
of distinguished lawyers and law professors. While the ad hoc Com-
mittee has been deservedly lionized for drafting the rules themselves,
a more subtle but equally lasting achievement was to establish the

L traditiorn, of federal procedural reform.29 Two features of that nascent
experience'have characterized'federal judicial rulemaking ever since.

C , the ad hoca l Committee took care to elicit the thinking and the
experience of the'bench and-bar by distributing drafts and soliciting
comments with a pronounced willingness to reconsider and redraft
its recommendations. Second, "the work of the Committee was
viewed as intellectual, rather' than a mere exercise in counting noses."3 0
The ad bhoc Comnittee demonstrated the shared sense of responsi-

'bility to recommend to e Supreme Couirt the best and most work-
able rulesO'rathernthan rules that might besupported most widcy or
might appease specal interests. Although e rlemaking mechanism
has been revised over the years i since, these two traditions have
endured. ,

.~~~~~~~~~~~~~~~
26 304 U.S. 64 (1938).(

^44 U.S. (16 Pet.) 11 (1842);Eia
§ 5.3.5 (1989)\ (discussing "choice of aw in diversity Cases"); C. WuaioT, Tim LAW OF FEDERAL
WComRisl § 54.60 (4th ed. 1983) (explaining the history of the lie Doctrine).

' 28. Act of June 19, 1934, ch. 651. §0 1-2, 48,Stat. 1064 (codified at 28 U.S.C. § 2072
(1S8)). See Order Appointing Committee to Draft Unified System of Equity and Law Rules,
295 U.S. 774 (1934).

29.1 Sei generally 4 C. Wmirr & A. MnLum, supra note 24, § 1005 (assessing the
conolfbutions of the Advisory Committee in establishing judicial rulenaking).

30. id.

[7
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This positive early experience located rulemaking responsibility
in theljudicial branch,, but the modern ,rulemaking process took a
few more years to evolve. A year after the new rules went into effect,
the Supreme Court called upon the ad hoc Advisory Committee to
,submitamenmnents wih the Cou accepted and sent to Congress
and becam0e ,effe~tive in 1941.' The next year, the Supreme
Court designated the ad hoc Commitee a continuing Advisory Com-

Mittee, which'then periodically ,,p~ropose~d'amrendments through the
41940 andeaily 19595.32In 1,955,, the ctitigAdvisory Committee

bmifteid anie, extensiveiirepor to the Surem with numerous
sugestedamendment S. Th O ather mys'e I "l~ took~ no action

~on ,th deot nta ree the, COmmtte"discharged with

boy.1 [ b2 W3and Seol a continuing
,co e re3iitin~ t~l~eYa~ lro h inr 1'in1 'proedure was an Object of

C'ccr e yi~~ne'ci a soitothe Judicial
Con e~e~ t~e~ thr was no small

controversy ~~~~~ ~~ ~ ,4l' Fate ~~~a new standfing p
coniii~e~ n4 ~Ft~i~ ~ migt be seleted.Dissatisfaction

with lth r a #- 6 the St~rxme dt~rt 4.5 a veritable rubber 77
',[stinil~l ,,,fl6 Ad-viso 3 Corr21tee; 0iri. tion~s qrhad led several Li
Jtic'.%.i02;Lq go i.. , eblicl9~ frtime to taimie.romp aimnin that the

*here e gs i dt' the Apparently, 7
hi '0'4tJ F 9 , w ";bout the tenure

I, Vqlw o II (Mij 1m e, m ents to the Federal

RuA 4O S.~l~~ (i~sm f~unyo amendments).

34. .~e Th~ ule-Mai~zg~~'~ct~~J ~ Cnferece of ~th United States, [
A.B.A. 3.42, 42(aS cnutnF 'n ~e ino l morant question").

35. See.g, 2te3tS. 843 (1946) (noting
Justice F anof rers rlinet ~ ~ ~ Av~rCm~te) Order Amending
the Rules hof CiVIV Ft~~r~38 ~ 3~~ot~uc1c disapproval);~ Order
Anind fLrors~h States. 302 U.S. 783

(1937) (nin rpl ~ ~ ries.le after the changes

.

cotiue~ i~t ~4nPFF~Aedn the Rules [
('fl~jh ~I ~ae o~y ~ Th~~o co~~ io]~batl~w~ actuLymake is an

L7
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of the continuing Committee members, who served indeterminate
terms until they resigned or died. All this subtle controversy took
place along with the separation of powers tug-of-war between the
courts and Congress over which institution should make rules, and
how.

The replacement rulemaking procedures were designed by Chief
Justice Earl Warren, Justice Tom C. Clark and Chief Judge John
J. Parker, of the Fourth Circuit, during their cruise to attend the
1957 American Bar Association Convention. Later, Justice Clark
recalled, "On our daily walks around the deck of the Queen Mary,
we thrashed out the problem thoroughly, finally agreeing that the
Chief Justice, as chairman of the Judicial Conference, should appoint
the committees which would give them the tag of 'Chief Justice
Committees."' 36 The "Queen Mary Compromise" led to a statutory
amendment that assigned responsibility to the Judicial Conference
for advising the Supreme Court regarding changes in the various
rules admiralty, appellate, bankruptcy, civil and criminal-which
the Court had statutory authority to amend." The rulemaking process
today follows the basic 1958 design.

II. Ru MAflNG TODAY :

L The Procedures for the Conduct of 'Business by the Judicial
Conference Committees, on Rules of Practde and Procedure3 ' describe
simple procedures that have proven to be efficient and effective. The
Judicial Conference of the United States consists of the Chief Justice
of the United States, Chairman, the Chief -Judge of -the United States
Court of Appeals for the Federal Circuit, the Chief Judge of the
Court of Iriternational Trade, the chief judges of the other twelve
United States courts of appeals and twelve district judges chosen for
a term of three years by the judges of 'each circuit at an annual
judicial conference of the circuit. The Judicial 'Conference meets
twice every year to consider admnstrative problems and policy issues

36. Clark, Foreword to 4 C. WRiGmT & A. Mmum, supra note-24, at ix.
37. Act of July 11, 1958, Pub. L. No. 93-12, 72 St. 356 (codified at 28 U.S.C. I 331

(1988)); see generall Tie RuileMaking Function and the Judicil Conference of the United
States, 4 A.B.A. J. 4245, 91.94 (1958) (explaining the newly proposed and subsequently
enacted procedures).

38. See Announcement, 50 Fed. Reg. 13.752 (1989); 110 S. Ct. no. 11, at CXXXCXXV
(1990); see also 28 U.S.C. 00 2071-2077 (1988).

r
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affecting the federal judiciary and to make recommendations to

Congress concerning legislation affecting the federal judicial system.39

The' Judicial Conference -created the Committee on Rules of

Practice land Procedure (Standing Co'mmitteer and various Advisory

; fCommittees, (currently tone eachl on Appellate Rules, Bankruptcy,
Civil Rules and Criminal, Rules). All appointments to ithe committees

are made ,byh'lle Chief Justice t of the United States for a three-year,

once-renewabeleterm. Members arelfederal and state judges, practic- H
ting attoirny anld academics.' A lireporter, usually a professor of law,

Is ap Xpointed to sere each committee.
, ig l ti~i~l Each visory Committce is" d"Ared tocarry' out ta "continuous L

btudy !ofil ti eratibnndt'effect Af he genera1 rus ,pof practice and

p rp eul "d u i cfi &H £ I ld 11 iAnAdvisory Committee considers

'sugLigestio 
dnd ,rei mnd'atons receiv d from anMy source, new

statutes end'~ ~urt de~isionsi affectithe ides1and relevant legal

~cdmmnt~rl~ '~opie ~r sm ~iioiWs al wrten Irecommendations
rand i1sugsti#0~10 that le evd; |j~r fowkded' llllteach member. K

~~~~~~I . 1 14 tf il 11 !
The Adv~soiV Comtesde1 i Cal of Ithe Ok~irman, and each

~nie~ti~ ~is ~~c~dte~b~noti El ~ the. "im n1[n~place, includn

publication inte~#d 41m~e xjinis e, open to the
public. 4 2 TeRpreudrth retOn f the Advisory Com-

mittee dr itsJ Ochalrmarpres the i dags of rules changes
and e"Commit ose or intent. The

Ad~~~~~~bb oi~r~ revisie these drafts

and subIiiits~h Igw h |# i& CS i l iitee Report which

lnciues; 1 n~~~ot r ~I l~~~dn Committee.K
Citu$ei &hr;S 0h'

1 dafts 0for publica-

tion,,, t t 
iid4 cicledto the

benh tff s m e
publish~i ~ iihdi h ederalL

Reofe 1 1 ~~adac sheets L

39. See 28 U.S.C. § 331 (1988). 1
40. See id. § 2073(bY. Testute provdes: "The Judicialiconference shall authorize the

appointment of a standing Imnitaee on rues of prictlce, procedure, and evidence. .. ." Id.

(emphaSiti;l:added)'!,te t ton has been to refer t thiis committee as the "Standing H
dProc~edure orsimply the "Standing Committee."

41. Id. ~
42. 'See, e.g., 4eleting tce 55Fed.lg. 385i89 (l990)(meeting of the Advisory

Committee lon Appllate Rule 1 1 ' ' F, j

",lldliS2, [e ,1 -t, j, bl I i'I F
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ment.43 As a matter of routine, copies are provided to various legal
publishing firms and to the chief justices of each state and, as is
practicable, to all individuals and organizations who request them.

Unless there is a finding that the administration of justice
requires expedition, the comment period runs six months from theFederal Register notice date. The Advisory Committee usually con-
ducts public hearings on proposed rule changes, again preceded by
Inotice. The hearings typically are held in several geographically'diverse' cities to allow for regional comment. Transcripts of the
hearings are generally available.

At the conclusion of the comment period, the reporter prepares
a summary of the written comments received and the testimony
presented at public hearings.' The Advisory Committee then may
change the proposed rules in accordance with meritorious commentsor suggestions. If there are substantial changes, there may be an
additional period for public notice and comment. The Advisory
Committee then submits the proposed rule changes and Committee
Notes to the Standing Committee. Each submission is accompanied
by a separate report of 'the comments received that explains any
changes made subsequent to the original publication. The report also

L includes the minority views of Advisory Committeel members who
chose to ,have their separate 'views recorded.

The Standing Committee coordinates the work of the severalL Advisory Committees.' Although sometimes the Standing CommitteesuggOsts proposals to be studied, lits chief 'function is to review the
proposed rule changes, recommended by the Advisory Committees.L Meetings of the Standing' Committee are generally open to the public
and are preceded by public notice in the Federal Reiisier.44

The Chairman and Reporter of the Advisory Committee attend
the meetings of the Standing Committee to present the proposedrules changes 'land CoiItee Notes-. T Ihe Standing Committee may
accept, rejectp' or modify a'propqsal. If a modification effects aKJ substantiaI change, the Proposa may be returned to, the Advisory
Committee with appropriate insrutctions 'Next the'Standing Com-

&mittee transmits the proposed rule changes ahd Committee NotesL approved by "it, togeher with f'the Advisory Comtee report, to the
Judicial Conference.' The' Standingb ~6mmtee's' report to the Judicial

43. See e.g. I 11 S. Ct. No. 15, at mLIX (June 11'990) ,(aendments to the FederalRules of ,CkimWina~i-Orocedure).
44. See, e.g., Meeing Notice, 55 Fed. Ri. 5,34 (1990) (Standing Committee).

L
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Conference includes its recommendations and explanations of any

changes it has made.
The ,Judicial Conference, in turn,, tranmits those recommenda- 7

tions it approves to the Supreme Court., ,Formally, the"'Supreme Court

q rietains ,the utimate responsibility ,for the adption lof changes in the

rules, which, are Accomp, sh'' d by anl ,Order ofteout~ The

Suprmem Cojurt, has played an active art, not Infeufll efsn'1~~~~u 71_.h'
to adopt, es, proposed to it and ofing c i t t of

rues.46 In ~he~ ;ontmoaf yaiy owVr ssgse ythis7

elaboration of these proceures, te Advisoy Commiteeshan the

Standing Comnmnittee 
4are th'mnein frrocedural reform.,

Udrthe enathblin sttts~ m~diet oterules may beL

Ireported ~t~p9yf3u~c t o ~eCnrss ~t or ater the beginning

of da regu2lar ;ses'on o o ess u no ilate thn:'May i. The

lJl, R. , ,, PoI e r a io, s , 1

[amenmn ble~comed effect n ale l~nDcne fthe year L)
oftasitl�fCodngress~ aes io ~.ve se,~vin

rW", I 
[I I. SA H OWERS

In ~~~ ~~ars feirikiAF procftfehas been7

follow~4 re~ularl t~n~nl ~P ~ Id=n rue changes,

Li

45. See, e...rdrndi ed Raesf vlPdue 0 C.21(98)

I46.4 Thie Catdi ~echxgsinteialaotoffte ii n criminal rules.

See I C. "xn & A~aAEDRE2n810M n.1 (2d

ed. 1982). eeeelvClr Sir1W[or nFeelulMkfl,46
jUDICATIJIR 25 1~3) k t~~tsi~n ro~tli~ ~Federl ides oxPo uC sbsdnot

1whoily 'orpI1p v '~!gl~~~hi ud~td~~h u io h fact of their

authoriai~ droila 5 n1yh ofheJitdtts."). The Court
continues Zo er ~ ~~ ~0?Q1~tifli~at a portion of

Criinl'Ru~ ~~JCasno7bin adopted). But

~ zimitee, thelatter may be

obiniiaies' 
' ~lmX~ ,P, by conceiving rule

ifieiatt~no [Ilica leItie podeanexample of

such'-an IsejhQ rcttI1 belclrue rm 1 loftedtit courts

and ~ovded K e,)f l~ ~ '~d a r~! coflicts etweenlocal and

I ~P'II~~I ' ~aI Rles ~Sudy nubenngsystem for

y'eoca' rlesand internal

49.ee g.A o 30 Ub7,,u..O4, 7Sa.9 cretversion at

28 U.1 (ll955), Evdec should have no effect

~pprg. ~ I~~je o~ ~ii1~rP edule~O U.S.955 (1987); Order

~~~~~ H 
7~~~~~~~~~~~E
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but not without occasional differences over separation of powers.
L. The enabling statute declares that the judicial rulemaking may affect

"practice and procedure" but may not "abridge, enlarge or modify
any substantive rights."1 This distinction is not always easy to

X, , discern.52

Indeed, a separation of powers showdown occurred over the
Federal Rules of Evidence. An Advisory Committee on Rules of
Evidence was created in 1965, and the rulemaking procedures de-
scribed above were followed. Following extensive study, the Com-
mittee promulgated a set of proposed rules of evidence in 1972, but
there was such political furor over the rules, particularly the rules
having to do with evidentiary privileges, that Congress mandated that
the rules would not take effect until expressly approved by statute.
Congress then made many substantial revisions before making the
Federal Rules of Evidence effective in 1975.'3

More recently, Congress amended the enabling act specificallyFT to require notice and commentary periods and open meeting proce-
dures in judicial rulemaking A The legislative veto provision that
attached to all'rules of evidence after the 1972 controversy wasFT discarded, but, section ,2074b) still provides that any revision of the
rules governing evidentiary privileges shall have no force unless
approved, by Congress. 5's Efforts that year in the House of Represen-
tatives (supported by the Department of Justice and Judicial Con-
ference) to repeal the so-called "'suppression clause" in federal
rulemaking failed to garner Senate agreement. The clause purports
to provide that rules, promulgated by the Supreme Court may trump
existing acts of, Congress which "shall be of no further force or

L
Amending tihe Rules of Civil Procedure, 471 U.S. 1155 (1985); Order Amending the Rules of
Civil Procedure, 461 U.S. 107 (1983); Order Amending the Rules of Civil Procedure, 4567 U.S. 1015 (1982).

L .51. 28 U.S.C. S 27 (a)-b) (1988).
52. See, e.g., Sibbach v. wilson & Co., 312 U.S. 1 (1941). See generallY J. WEISTEN,

REFO R O F FED (1977) (providing a series of recommendations

53. Actitof January 2. 1975, Pub. L. No. 93-595, 88 Stat. 1926 (codified at 28 U.S.C.
app.). See S. SAibzIuO & K. RmrmN, FEDERAL RuLuS OF EVIDMENCE MANUAL 3-5 (3d ed.
1982). See generally Clpary, elimina Notes on Reading the Rules of Evidence, 57 NEB. L.FT REV. 908 (1978) detailing CQngress' role in the remking process).

54. Judicial Improvements and Accps to! Justice Act, Pub. L. No. 100-702, 102 Stat.
4642 (19887) (to be codified in scattered sheins of 28 U.S.C. & S U.S.C.).

55. 28 U.S.C. 5§2074(b) (1988). But cf. Immigration & Na lon Serv. v. Chadha,
462 U.S. 919 (1993) (lslatie vt held ,unconstitutional).

L
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effect after such rules have takeneWffect."5 Read against the principle
of separation of powers, this obscure clause is' unwie and most likely
unconstitutiond . It has resulted in little mischief over the years
'principally because of prudent self-restraint on the 'part of judicial
rulemakers. Perhaps 'this ,explains the Senate's recent mysterious

obsincyin refus'sging tq 'rep'eal th p., v sijn.

Although usly passive, during the last two decades Con-
~ress has t hg p o posed rules and to

s sq ,1 ., , , t , kpnlIdAll ij!¢fdqsj iA/qtd iv tol~l edi~ O ~,0r e a ,, g e , p ,ljj , ,
d A8, iij 5 I 't'e SildTh' e f ii

peempt aldr eth9';r h dicial rulemffiaking:, pro4ueA The increased
Ciresiona "Involvem~it miakes for, a' mobre per'siste~n't separation

~ powrs tre~t $'ro the ongr " ''all direction.-This happens

![Wh*n Congress L passes Wu e tt effct "A rule c g a thus

*, a l d. : I'HldiliilillillliArId' u i |>tht I estds" ide regular judicial

56. ti~~~~~l iS.C W qll4;(|g~~~~~~ I88 Ill dl~lj|l Lq !- ti 11 ll z|s ''r

1988 maied ciftverstisk,'iydI Al r of theu fed rules of civil
rocedure. 9Al fo ding an occasion
forretrospecina d ~ ~ nvice, nile maker, I lack theL

~visin to ee vey ~arI~ip~~ iyt1bl, Ibt ihveltwo preliminary
pbsrvaion ~pie ~6u 1be~~u#r~n~ ~e oher aout the~ rulemaking
@rocssFirt~ o~iid~~ ~h~~i~ r4eshav ~tcome., There is an

it else Alvin IofssrWrgh agudthtinlih

57. eeC.WmoRI - hotei 0I§`4, ait' A e thtin gh
of the controversy'lq sur 1iigthe 19option of thFeraRueofvinc and increased
Congressional nvonve, in the'l zfliaigp~cs,~ps~ or reomin the process
should be, I~tcmngfo te feso1eeiiyth tnig omte and the L

JudicialtConfeerh B9 eie 62, (1978) (iwn

5.One best rcn xnlearsxmpe *~not bejagnbeb the judges-
was, Senator Jsehie' bIlw~cl~~z disrc cutto adopt an

elabdrato cas rcdrhe .248 l1toxg.2 136 CoNo. Mnc.

ActL of 1990,!,Pul.0JO St.509. K
59. t$ c ii

ofcivil

Liftiation, 9ue' ) 6 nreraYo theL

~Kof Cvil~e~di~ 4~i~N~ L. m. 399(1988)
W~"~ " ~ ~Y~~oc~ as~ 7fe~iftiih1.4of the Fe*era
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irony to be found between Rule l's exhortation that the rules "secure
the just, speedy, and inexpensive determination of every action"w
and Rule 84's whistling hope that the forms will implement the

7! "simplicity and brevity"61 of the rules. Noting what the rules haveL become, John P. Frank, a distinguished practitioner and legal his-
torian has responded to these claims succinctly'and phonetically:F "Phui!"62 In fifty years, the rules have grown and multiplied to belie
such naivete. For example, the Wright, Miller and Cooper treatise
contains forty-six volumes of text devoted to the rules of federal
procedures And has not everyone noticed that the remarkable growth
L of Alternative Dispute Resolution, the nouveaux procedure, denies
'Rule 2's' edict that there be "one form of action?"6" Some of the
rule changes over the years since 1958 have been fribbling-changes
of nuance and obfuscation which have contributed needlessly to the
complexity and undue uncertainty of the rules. My unwillingness to
cite an example of this concern rmay be attributed to my sense of
collegiality as a new member of the Standing Committee. I do believe,
however, that every federal practitioner can point to a fribbling rule
change. Stated affirmatively, and more' constructively, the funda-

1K mental tenet of rulemakinigiishould be that no rules be changed unless
there' is good reason and sJubsta tial need.

Second, with rare exceptions, rule changes seldom have been
based' on empirical research. In tead, the rulemaking process pri-
marily 'relies on research by the reporters and on the informed
intuition of the members of the Advisory Committees and the Stand-K ing Committee. Over thbe years, the members have brought their
impressive intellects and varied elite professional experiences to bear
on the issues facing the Comm! ittee. Reactive commentary from the

L llegal ,community supplements these sources; indeed, there has been

LS 60. .P R. ICrv. P.
61. FED. R. 6y. P. 84.
62. Frank,, The Rules of Civil Procedure-Agencfor Reform, 137 U. PA. L. REv. 1883,

Lw 63.1885 1989 c. WR ' A. MARM, FEDER.AL PACTICE SYD PROCEDURE (1987).
64. Fib. R. Cy. P. 2 See generally Rosenberg, Resolving Disputes Differently: Adieu to

Adversary JuWsticeI,21 CmronuoN L. REY. 801 (1988); Edwards, Alternative Dispute Resolu-
tion; Panacea or Anathema?, 99 HAxv. L. Rav. 668 (1986). The debate regarding alternative
methods of resolving disputes has been vigorous. Compare Fiss, Out of Eden, 94 YALE L.J.
1669 (1985) and Fiss 'Against Settlement, 93 Y4E L.J. 1073 (1984) (lambasting McThenia's
model fo dispute resolution) with McThenia & Shaffer, For Reconciliation, 94 YALE L.J.
1669 (1985) (disputing Fiss' model for dispute resolution).

L
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no dearth of public' and professional commentary, at least on con-
troversial ls. Deborah R. Hennsler," Research Director of the
Rand Corpoation''s Institute of vUi tice has observed, "Over

the inst decade there ha i beenia'-burge'ning ofempircalresearch on

civl 'justice, issues.'" Much-of ilhis wo~rk has' focused on issues of
docket growthand*delay, but there are- ew pioneering efforts at
empirical researchnthe operin of seific' rles.u'dies of Rule Li

11 may be the' i1pro'q g e0xceptin to' my obser io2 udges have
11otime a~~4*~yersi ,havei6i e~nmcictive for empirical re-E
~e~rch. The law profes ae gakhllckFh essssrytraining
eio r epirica eerhndt fenexstts sometigof an
J~niiultoward~the madtua rcc lw Q l6se,' we procedure

teacher~ take ~jp~rt ~ the~pro~dui~e ~ iov rulec1iges, legis- Li
1ation Kand 'cas Sdecishs .D B ltoiLr bbtrib ion[ l e i ;s anhcdotal and

~rnb'mativ 7R!| i'Ent~b~tio is os0f ~id s hl practiUoers. Admit-
jt dll;A2,K4ll~l¢Ahtdib lh42;4 unvort~tit l j[! ~nl uhnaeitn ~len elby few entities

h~ ZY =,jiwh np 1t opVeg an 9 j eECMti d to utilie7

I cannot ~ f~arr~E4~ard5, a former

laW ~rc~fe ~ o ni~ ~~tes 'o~t Qf Apeals for

'of thew~~~' hligt
th Dis uadrFA itnt 'e tliifarhchllenge '

EDUC 98, 29t(98)

Othfi r r;1i1ins fas vl dcd4b ugby

~asesv'1l ~a ~~on ~imetr~ l and ,hatkinds

the Fn Li

65. IHensler, Reerhfg Jvlustice:~t 'kCNE.PO

66. See, e.. .. WIN ,Ru1 ~ci~~~~i8)
that empirical workhasNt been use inT is notto say

PRETRIAL DcoEY DHEDVSAYSsi'4468; [OEmTlE PRETRIAL
CO~flENCE I4D FF~c~vE Ju~ncE93.10 (1 ~ !F~ip~~ntrolein the 1970

amendes tthapelerue.Se1C.WI:I 4LEU PRACTICE AND

PRocDR 2-8(We.18)
67.Edwrds Th Rle f L~ilEduet~fn Ja& ~~ip g~ieProenin,38 J1. LEGAL

67U. 28, 9 (98)
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created by Congress and appointed by the Chief Justice to plan forthe future of the federal judiciary, there are about a dozen calls forvarious empirical studies.6" There needs to, be a similar call forempirical work in judicial rulemaking, and law schools need torespond.
Lo The Standing Committee has been criticized for a tendency toassume that the sole objective of rulemaking is to work out bettersolutions for specific problems under the present rules. At the sameL time, other participants and observers of federal rulemaking view therole and function of the Committee to'be just that-to evaluate andto recommend fine-tuning adjustments in the existing rules mecha-nism. Recent indications from at least some members of the, StandingCommittee suggest that-they are no longer content to function merelyin a reactive mode. We will have to wait and see if a new attitudedevelops for the members of the Committee to view procedural issuesmore broadly, with an expliit orientation to co'sider whether federalcourt practices and procedures serve larger, societal goals. If thisL attitude grows, we might 'expect the Standing Committee and thevarious Advisory Committees toe contemplate the general frameworkof existing rules systemically torards a more basic reexamination lofrules of practice and procedure. Such efforts may more esermble theapproach of the original ad hoc Committee that designed the 19387 system of rules, rther than the approach ofthfe last' half-centurywhich has resuted in mnbdifkcations and amendmens tot add layer

upon layer ofr6mking gloss.K Indeed, ,returning to the 1938 design principle of "just, speedyand inexpensive" proceduresh which are characterized by "simplicityand brevity" could engexder reforms as dramatic as the 1938"' rules.Anyone who reads legal periodicals and law reviews is familiar withL the tenor of the current debate among members of the professionover the problems of 'cdt nd delay and the, central concern foraccess to justice. Admittedly, there seems to be more ,of a consensusabout the problems than about their solutions. One thing is certain:there is a great de at stake and, therefore, this is an exciting timeI, to be involved in federal rulemaking.

7 68. See REPORT OF TM FmwnAL CouC STuDY Commp 185 (199); ee also Mengler,Burbank & Rowe, Recent Federal Court Legislation Made Some Noteworthy Changes, Nat'lL.J., Dec. 31, 1990, at 20 (detailing which recommendations of the Federal Courts StudyCommittee were enacted into law during 1990).

L

7
L

7,



19911 FEDERAL RULEMAKING PROCEDURE 337 j

V. AN INVITATION

My last entreaty addressed to my lawyer-reader is to become
involved in the rulemaking procedure. My principal reason for writing
this article is to demystify the procedure so that attorneys will, accept
this& linvitation.lIi Suggestions and recommendations on Fany of the
federal rules may be sent to: PIi
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COPIES AVAUBLE AT THE RING
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THEfi C4-HE~ JUSTE April 22, 1993
., ., , ~~~~~~THE CHIEF JUSTICE fis'''

Dear mr. Speaker:

By direction of the supreme court of the United
States, I have -the honor to submit to the Congress
amendments to the Federal Rules of Criminal Procedure andan amendment to Rule 8 of the Rules Governing Section2255 Proceedings -that have been adopted by) the SupremeCourt pursuant to Section 2072 of Title 28, United States7
Code. While the Court is satisfied that the requiredprocedures have been observed, this transmittal does notnecessarily indicate that the Court itself would haveproposed these amendments in the form submitted.

Accompanying these rules are excerpts f rom the
report of the Judicial Conf erence of the United States

Cutfritscosdrto pusat oSe in 331 of

Sincerely, . ,
~~I I'
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< - - ~~~~~~~~~SUPREME COURT OF THIE UNITED STATES -3<l,

-THURSDAY, APRIL 22, 1993

ORDERED: j

1. That the Federal Rules of Criminal Procedure for thei:ita
United States District Courts be, and they hereby are, amended by
including therein amendments to Criminal Rules 1, 3, 4, 5, 5.1, 6,
9, 12, 16, 17, 26.2, 32;, 32.1, 40, 41, 44, 46, 49, 50, 54, 55, 57, I
and 58, and new Rule 26.3, and an amendment to Rule 8 of the-Rules|I
Governing Section 2255 Proceedings. Ja

(See infra., pp.

2. That the foregoing amendments to the Federal Rules of
Criminal Procedure shall take effect on December 1, 1993, and shall
govern all proceeding's in criminal cases thereafter commenced and,
insofar as just and practicable, all proceedings in criminal cases_
then pending. \A

3. -That THE CHIEF JUSTICE be, and he hereby is, authorized
-to transmit to the Congress the foregoing amendments to the Federal
'Rules of Criminal Procedure in accordance with the provisions of

- ~~~~~Scion 2072 of Title 283, United States Code...._

* f~~~~~~~~~~~~~~~~~~~~~~~l,
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*~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~1 V,,'-.-A
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AGLNDA III - B
San Diego, California
October 11-12, 1993

Agenda F-19
Rules
September 1993

REPORT OF THE JUDICIAL CONFERENCE

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

Your Committee on Rules of Practice and Procedure met in

Washington, D.C. on June 17-19, 1993. All members of the Committee

attended the meeting. Philip B. Heymann, Deputy Attorney General,

attended part of the meeting, with Messrs. Roger Pauley and Dennis

G. Linder representing him in his absence. The Reporter to your

Committee, Dean Daniel R. Coquillette and the Secretary to the

Committee, Peter G. McCabe, also participated in the meeting.

Also present were Judge Kenneth F. Ripple, Chair, and

Professor Carol Ann Mooney, Reporter, of the Advisory Committee on

Appellate Rules; Judge Edward Leavy, Chair, and Professor Alan N.

Resnick, Reporter, of the Advisory Committee on Bankruptcy Rules;

Chief Judge Sam C. Pointer, Jr., Chair, and Dean Edward Cooper, of

the Advisory Committee on Civil Rules; Judge William Terrell

Hodges, Chair, and Professor David A. Schlueter, Reporter, of the

Advisory Committee on Criminal Rules; and Judge Ralph K. Winter,

Jr., Chair, and Dean Margaret A. Berger, Reporter, of the Advisory

Committee on Evidence Rules.

NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL

CONFERENCE UNLESS APPROVED BY THE CONFERENCE ITSELF.

L. ~ .



i .

LL

H

H

J

H
H

I~~

E
J

L

F

F

H-
Li



n
III. Amendments to the Federal Rules of Bankruptcy Procedure.

L The Advisory Committee on Bankruptcy Rules submitted proposed
amendments to Bankruptcy Rules 8002 and 8006 together with
Committee Notes explaining their purpose and intent. The proposed
amendments were circulated to the bench and bar for comment in

December 1992. The scheduled public hearing on the amendments was
canceled because no one requested to testify.

The proposed amendments to Rules 8002 and 8006, along with
L conforming changes to the Appellate and Civil Rules, are intended

to designate a single event that initiates tolling periods in the
Appellate, Bankruptcy, and Civil Rules for certain post-trialLI motions. Your Committee voted to make several stylistic changes to
the proposed amendments. An excerpt from the Advisory Committee
report and the proposed amendments, as amended, are set forth inL

Appendix B.

L Recommendation: That the Judicial Conference approve theproposed amendments to Bankruptcy Rules 8002 and 8006 andtransmit them to the Supreme Court for its consideration witha recommendation that they be adopted by the Court andtransmitted to Congress pursuant to law.

L III. Amendments to the Federal Rules of Criminal Procedure.
The Advisory Committee on Criminal Rules submitted to your

Committee proposed amendments to Criminal Rules 16, 29, 32, and 40
together with Committee Notes explaining their purpose and intent.

L The proposed amendments were circulated for public comment in late

December 1992 on an expedited four-month timetable to coincide with
the timetable for amendments to Evidence Rule 412. A public

6



hearing on the proposed amendments was held in Washington, D.C. on

April 22, 1993. l

The Advisory Committee received a substantial number of r

comments on the proposed amendments to Criminal Rule 32, WJ

particularly from probation officers who were concerned about the C

time deadlines imposed on the completion of presentence reports. In

light of these concerns, the Advisory Committee eliminated the

reference to the specific time set for the completion of a

presentence report and substituted the existing provision, which

requires the report to be completed before the sentence is imposed C

"without unreasonable delay." Specific time periods regulating

other stages of the sentencing process, however, were retained in [
the proposed amendments. The Advisory Committee also retained the

proposed amendment's presumption that a probation officer's

sentencing recommendation be disclosed to the parties, despite the [
recommendation of the Committee on Criminal Law to retain the

current rule's presumption against disclosure. [
The Advisory Committee made several other changes to the

original draft regarding the responsibilities and authority of L

probation officers during the sentencing process. Among other

things, the changes would provide defendant's counsel with a

reasonable opportunity, instead of an entitlement, to attend any [
interview with a probation officer, and they would authorize a

probation officer to arrange, rather than to require, meetings with 2
defendant's counsel. In addition, your Committee made stylistic [
changes to the proposed amendments.

7



Your Committee a-greed with the Advisory Committee's conclusion
that a victim allocution provision in Rule 32 was unnecessary
because a court now has the discretion to permit a victim to speak
at sentencing. Mandating victim allocution might lead to greater
victim frustration because of the sentencing guidelines
restrictions, which limit the impact of a victim's statement. Your
Committee, however, eliminated as unnecessary several sections of
the Committee Note, which would have explained in detail these and
other reasons for not including the victim allocution provision in
the Rule.

The proposed changes to Rules 16, 29, and 40 are relatively
minor. The proposed change to Rule 16 would explicitly extend the
discovery and disclosure requirements of the rule to organizational
defendants. The changes to Rule 29 would permit the reservation of
a motion for a judgment of acquittal made at the close of the
government's case in the same manner as the rule now permits for
motions made at the close of all the evidence. Changes to Rule 40
would clarify the authority of a magistrate judge to set conditions
of release in those cases where a probationer or supervised
releasee is arrested in a district other than the district having
jurisdiction.

The proposed amendments to the Federal Rules of Criminal
Procedure, as recommended by your Committee, appearin Appendix C
together with an excerpt from the Advisory Committee report.

8



Recommendation: That the Judicial Conference approve proposed
amendments to Criminal Rules 16, 29, 32, and 40 and transmit
them to the Supreme Court for its consideration with the
recommendation that they be adopted by the Court and
transmitted to Congress, pursuant to law.

The Advisory Committee also submitted proposed amendments to

Criminal Rules 5, 10, 43, and 53,, and recommended that they be H
published for public comment, The proposed amendment to Rule 5 7
would exempt from the Rule's requirements prosecutions initiated

under the Unlawful Flight to Avoid Prosecution (UFAP) statute, A

because a United States attorney rarely prosecutes defendants under

the statute. UFAP is used primarily to assist state law

enforcement officers in apprehending and holding alleged state law K
offenders. Rules 10 and 43 would be amended to allow video

teleconferencing of certain pretrial proceedings with the approval H
of the court. The proposed changes to Rule 43 would also allow the

court to sentence a defendant in absentia who flees after the trial L

has begun. Finally,,the proposed amendment to Rule 53 would permit H
broadcasting of proceedings under guidelines to be adopted by the

Judicial Conference. A Conference approved pilot program `

permitting broadcasts of proceedings in civil cases is presently

underway. L

Your Committee made stylistic changes and voted to circulate 7
Lithe proposed amendments to the bench and bar for comment. In order

to establish an orderly time for publication, your Committee also Li
authorized the Advisory Committee to consult with the other

advisory committees and determine the time to distribute the H
proposed amendments for public comment.

9



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE Agenda F-19
OF THE (Appendix C)

JUDICIAL CONFERENCE OF THE UNITED STATES Rules
WASHINGTON, D.C. 20544 September 1993

ROBERT E. KEETON 
CHAIRMEN OF ADVISORY COMMITTEES'' CIROAN 

KENNETH F. RIPPLE
APPELLATE RULESPETE IR G. MCCABE

SERTRY 
'EDWARD LEAWY

BANKRUPTCY, RULES

SAM C. POINTER, JR.
CML RULES

WIWLAMTERRELL 
HODGES

CRIMINAL RULES

RALPH K. WINTER, JR.
EVIDENCE RULES

TO: Hon. Robert E. Keeton, Chairman
Standing Committee on Rules of Practice
and Procedure

FROM: Hon. We. Terrell Hodges, Chairman
Advisory Committee on Federal Rules of Criminal
Procedure

SUBJECT Report on Proposed and Pending Rules of Criminal
Procedure and Rules of EvidenceI

DATE: May 14, 1993

I. INTRODUCTION

At its meeting in April 1993, the Advisory Committee onthe Rules of Criminal Procedure acted upon proposed or
pending amendments to a number of Rules of Criminal
Procedure. This report addresses those proposals and the
recommendations to the Standing Committee. A GAP Report and
copies of the Rules and the accompanying Committee Notes are
attached along with a copy of the minutes of the Committee's
April 1993 meeting.

II. RULES OF CRIMINAL PROCEDURE PUBLISHED FOR PUBLIC
COMMENT.

A. In General

In July 1992, the Standing Committee approved
amendments to Rules 16 and 29 but directed publication for
public comment be deferred pending a relocation of the Rules
Committee Support Office. In December 1992, the Standing
Committee approved amendments to Rules 32 and 40 and
directed that all four rules (16, 29, 32, and 40) be
published on an expedited basis with the comment period to
end on April 15, 1993. Comments were received on the
proposed amendments and were carefully considered by the



Advisory Committee on Criminal Rules
Report to Standing CommitteeC
May 14, 1993

Advisory Committee at its April 1993 meeting in Washington,

D.C. In addition, the Committee received the testimony of
two witnesses at that same meeting.

lLEl
,The GAP Report provides a more detailed discussion of

the changes made to the Rules since their publication. The

following discussion briefly notes any significant changes

and the Committee's recommended action:

B. Rule 16(a)(1)(A). Production of Statements by

Organizational Defendants. U

The Committee made a minor change to the rule. The 7

Committee changed the rule to reflect that the defense 1isL

entitled to discover the statements of persons, .whom the
government contends, were in a position to bind an

organizational defendant. The Note was also changed to U
indicate that the rule does not require the defense to

stipulate or admit that a particular person was in a

position to bind the organization.

The Committee recommends that Rule 16(a)(l)(A), as

amended be approved by the Standing Committee and forwarded

to the Judicial Conference for its approval.

C. Rule 29(b). Delayed Ruling on Judgment of

Acquittal. -

Although the Committee made no changes to the rule, it
did make a minor change to the Committee Note to reflect!

that on appeal of a delayed ruling on a motion for Judgment

of acquittal, the appellate court would also be limited to

consideration of the evidence presented before the motion L

was made.

The Advisory Committee recommends that the Standing

Committee approve Rule 29 and forward it to the Judicial L
Conference for its approval.

D. Rule 32. Sentence and Judgment.

The Advisory Committee has made several changes to the L
rule and the Committee Note. They are as follows:

1. Time Limits: [
The Committee changed Rule 32(a) to retain the

current language that sentencing should take place
..without unnecessary delay." The rule continues to

-2- L



Advisory Committee on Criminal Rules
Report to Standing Committee
May 14, 1993

provide, however, that the internal time limits in Rule32(b)(6) will be followed unless the court advances orshortens them.

2. Presence of Counsel:

The Coimmittee changed subdivision (b)(2) toprovide that the defendant's counsel is "entitled tonotice and a reasonable opportunity" to attend anyinterview. The Note was also changed to indicate thatthe burden should be on counsel, once notice is given,to respond. The Note was also modified to indicatethat the Committee believed that the term "interview"should extend only to communications initiated by theprobation officer for the purpose of obtaininginformation to be used in the presentence report.

3. Probation Officer's Determination of
Applicable Sentencing Classification:

As published, subdivision (b)(4),(B) required theprobation officer to include in the presentence reportthe classification of theoffense which the probationofficer "determines" to apply. In response to commentson the proposal, the Committee replaced the word"determines" with the word "believes."

L 4. Availability of Nonprison Programs

A minor change was made in Rule 3 2(b)(4)(E) toclarify that the presentence report need not includeinformation about nonprison programs and resourcesexcept in appropriate cases.

5. Filing of Original Objections:

The Committee added a comment in the Note toindicate that nothing in the rule prohibits the courtfrom requiring the parties to file their objectionswith the court or have them included in full as a partof the addendum to the presentence report. See Rule32(b)(6)(B).

6. Probation Officer's Authority to RequireMeeting:

In response to comments that Rule 32(b) (6)(B)might create incorrect perceptions about the probationofficer's role in sentencing by authorizing'the
probation officer to "require" the parties to meet, theCommittee modified the language to state that the

L ~~~~~~~~~~~~~~3



Advisory Committee on Criminal Rules

Report to Standing Committee ;

May 14, 1993

probation officer "may meet" with the parties to

discuss their objections.

7. Additional Evidence at Sentencing Hearing: L
In Rule 32(c)(1) the Committee modified the

language addressing the court's discretion to permit

the' parties to presentqaddit'ional information at the

sentencing hearing. The words "to introduce testimony

or other evidence'on the objections," were changed to

read,, "to introduce evidence." Thie modification gives

the court the discretion to'decide if the offered

evidence, in whatever form, should be admitted. The.

Committee Note was expanded'1to recbgni1`ze 'that in V
appropriate cases, due' process might e'queurete court

to hear the offered evidence.

8. Disclosure of Information Not Included in the L
Presentence Re ort:

Rule 32(c) (3) (A) was changed to provide that if V
the court had received information which has been

excluded from the presentence report under (b)(5)

because it is confidential, etc., the court must create

a written summary of that-information and provide it to Li

the parties -- if the court intends to rely on the

information in sentencing. As published, the court had

the option of summarizing that information orally or in

writing. The language was''also modified slightly to

require the court to give the defense a reasonable F
opportunity to comment on the information. The K
Committee Note was amended to recognize that the

reasonable opportunity requirement might necessitate a

cont inuance. L
9. Notification of Right to Appeal:

Rule 32(c)(5) was changed to reflect the

differences in the right to appeal, depending on

whether the defendant has entered a guilty or not

guilty plea.

The Advisory Committee recommends that Rule 32, as

amended, be approved by the Standing Committee and forwarded

to the Judicial-.Conference for its approval.

E. Rule 40(d). Conditional Release of Probationer.

The Comm.ittee received no-comments on, and made no

changes an, the proposed language of Rule 4'0(d) or the

-4-
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L Committee Note.

The Advisory Committee recommends that Rule 40(d) be
approved by the Standing Committee and forwarded to the
Judicial Conference for its approval.

III. PROPOSED AMENDMENTS TO THE RULES OF CRIMINAL PROCEDURE.

A. In General.

The Advisory Committee at its April 1993 meeting in
Washington, D.C. considered proposed amendments to several
Rules. It recommends that the following' amendments be
approved for publication and comment from the bench and bar.
Copies of the proposed amendments and the proposed Advisory
Committee Notes are attached.

Li

B. Rule 5. Exemption of Persons Arrested for Unlawful
L Flight to Avoid Prosecution.

At the Advisory Committee's October 199- meeting inL Seattle, a subcommittee was tasked with studying possible
problems resulting from the requirement'that persons
arrested for violating 18 U.S.C. § 1073, Unlawful Flight to
Avoid Prosecution (UF'AP) appear before a magistrate under
Rule 5. The subcommittees're'ported at the April 1993 meeting
that its study"indicated that several scenarios are possible
where state officials ma'y or may not be involved in the

X arrest of a UFAP defendant and that the Rule 5 requirement
of prompt appearance may not be essent'al where the U.S.
attorney has no intent to prosecute. The CommitteeL therefore recommended that Rule 5 be amended to exempt UFAP
defendants 'from Rule 5 where the United States does not
intend to prosecute. The proposed Rule and Committee Note

L are attached. The Advisory Committee recommends that theamendment be published for public comment.

L C. Rule 10. In Absentia Arraignments; Use of Video
Teleconferencing.

L Pursuant to a proposal from the Bureau of Prisons, the
Committee considered a proposal to amend Rules 10 and 43 to
permit video arraignments at its October 1992 meeting. A
subcommittee was appointed and recommended to the Committee
at its April 1993 meeting that Rule 10 be amended to provide
for video arraignments, where the defendant waives the right
to be present in court. Its recommendation was based, in
part, on the Judicial Conference's recent approval of a

-5-
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pilot program in the Eastern District of North Carolina.
That program permits use of video conferencing technology to
conduct competency hearings between the court and a
crre'ctionst facility. The Commi~ttee contemplates',that the

Rule will simply permit the court, in its discretion, to use
such technology. E

The Advisory Committee recommends .that the, proposed l
amendment, which is attached, be approved for publication
and comment. [7

D. Rule 43. In Absentia Pretrial Sessions; Use of
Video Teleconferencing; In Abssent-ia Sentencing. [

The Odvisory Committee cons-idered two different
amendments to Rule 43. The first foc~used on use 'of video ['
teleconferencing for pretrial sessions and the second
focused on in absentia sentencing for defendants who become
fugitives after their trial hasbegun. [-

1. Video Teleconferencing for Pretrial Sessions:

In conjunction with its consideration of an amendment
to -Rule 10' regarding video arraignments, supra,,the
Committee also addressed an amendment to Rule 43'which would
permit use of video teleconferencing technology for other-,
pretrial sessi-ons,,where the defendant wailves the right 'to
be present in court. Both rules -generated extensive
discussion and as with the amendment to Rule 10, the
amendment to' Rule 43 grants' the court the discretion to use tl
video teleconferencing. it does not mandate such use.

The Advisory Committee recommends that this propos-ed
amendment to Rule 43 be approved for publication and public
comment.

2. In Absentia Sentencing [R
The Department of Justice has proposed that Rule 43 be

amended to permit in absentia sentencing for defendants who
flee after their trial has begun.-Currently, Rule 43
permits the trial itself to continue, but makes no specific
reference to the ability of the court to continue with J
sentencing. As the Department of Justice explained, this
'can, creat e 'a'rdohnte syse ,e amendment would -,
make it clear that once the trial has begun, the defendant
may not only waive the right to be present at trial but also L
the right to bel' present at sentencing. ) _

The Committee recommends that the the-Standing

-6-
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Committee approve this amendment for publication and public
comment.

_J
E. Rule 53. Permitting Cameras in Courtroom;r Broadcasting of Proceedings.

Pursuant to a request from the American Society of
Newspaper Editors and others, the Advisory Committee
considered an amendment to Rule 53 which would permit
photographs and broadcasting of judicial proceedings, under
guidelines adopted by the Judicial Conference. The
Committee's discussion focused on the pendin'g report on a
three-year pilot program for cameras and audio coverage of
civil proceedings, which was approved by the Judicial
Conference in'1990. Th'e Committee, following an extendedL discussion of this proposal, believed that it was
appropriate to propose an amendment to Crimina.l Rule 53 and
seek public comment. In making that decision, the Committee
considered both t'he absence of horror stories in those
courts which permit photographs and broadcasting and' the
positive features of such coverage.

Attachments:
GAP, Report
Proposed Amendments
Minutes of April 1993 Meeting

L
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TO: Ron. Robert E. Reston, Chairman
Standing Committee on Rules of Practice and LiJ
Procedure -

FROM: Hon. Wm Terrell Hodges, Chairman
Advisory Committee on Rules of Criminal Procedure

SUBJECT: GAP.Report: Explanation of Changes Xade Subsequent
to the Circulation for Public Comment of Rules l
16, 29', 32 and,40

DATE: Xay 15, 1993 l

At its July 1992 meeting the Standing Committee L
approved the circulation for public comment of proposed
amendments to Rules 16 and 29 and at its meeting in December
1992 approved the circulation for -public comment of proposed
amendments to Rules 32 and,40,.

All four rules were publishedon an expedited basis in
January 1993 with a deadline of, April, 15,, 1993 for ,anyt
comments. At its meeting, on April, 22,,,, 1993 in Washington,
D.C., two witnessespresented testimony to the Committee on
the proposed amendments. The Advisory, Committee has
considered the written submissions of members of the public
as well as the two witnesses. Summaries of, any-comments on
each Rule, the Rules, and the accompanying Committee Notes
are attached.

The Advisory Committee's actions on the amendments
subsequent to the circulation for public comment are as
follows:

1. Rule 16(a)(1)(A). Production of Statements by
Organizational Defendants.

The Committee made a minor change to the rule. As
originally published, and as reflected in the original
Committee Note, the rule did not address the question of
what showing the defense would have to make to demonstrate
that the requested statements were made by a person U
associated with an organizational defendant. After
additional discussion on that point, the Committee changed
the rule to reflect that the defense is entitled to discover
the statements of persons, whom the government contends, El
were in a position to bind an organizational defendant. The
Note was also changed to indicate that the rule does not
require the defense to stipulate or admit that a particular
person was in a position to bind the organization.

2. Rule 29(b). Delayed Ruling on Judgment of
Acquittal. )

-8-



Advisory Committee on Criminal Rules,
GAP REPORT
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r

L The Committee made no changes to the rule. But it did
make a minor change to the Committee Note to reflect that on
appeal of a delayed ruling on a motion for judgment ofacquittal, the appellate court would also be limited to
consideration of the evidence presented' before the motion
was made.

r

3. Rule 32. Sentence and Judgment.

In response to public comments on the published version
of Rule 32, the Advisory Committee has made several changes
to the rule and the Committee Note. The changes, other thanminor clarifying changes in wording, are as follows:

Time Limits: In response to a significant number
of commentators who expressed concern about- codifying aspecific time limit for sentencing, the Committee
changed Rule 32(a) to retain the current language that
sentencing should take place "without unnecessary
delay." The rule continues to provide, however, thatthe internal time limits in Rule 32(b)(6), will be
followed unless the court advances or shortens them.

" Presence of Counsel: Although most commentators
agreed that the defense counsel should be ''entitled to
attend the probation officer's interviews of theL defendant, there was concern that providing that right
might unnecessarily delay the sentencing process. The
Committee agreed and changed, subdivision (b)(2) to
provide that the defenidant,'s counsel is "entitled to
notice and a reasonable opportunity" to attend any
interview.-In the Note, the Committ e indilcated thatthe burden should beaon counsel, once notice is given,
to respond The Note was further changed to indicate
that the Committee believed thet thve Iterm iinterview"

- should extend only to communications initiated by the
probation officer' for the'purpcose o'f obtaining
information to be used 'in the Aresentencee report.

Probation Officer'5D'etermination lof, pplicableL Sentencing Classification: A number ofcommentators expressedconcern about language-in
subdivision'(b) (4), (B) which requireed thattheL presentence report should containj the sentencing
classification which the probation' officer ,',determines"r is applicable. Some commentators ,indicated 'that thatlanguage perpetuates the viewlthat the, probationofficer determines that, approp iate, sentence. In

9
L
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response to that concern the Committee changed the word
"determines" to "believes.",

Availability of Nonprison Programs: In response to
the, suggestion of at least one commentator, Rulef
32 (b) (4) (E) ,was modified slightly to,`clarify that
informationabout nonprison programs and resources need
not be included in the presen'tence report except in r
appropriate cases. '

Filing of Original Objections: Several
commentators raised&the question of whether,,the court U
wou.Ald ever see ,counseil s original` objections ~to the L
presenence report, as noted in subdivision (b) (6) (B).
Although ',the Commitee, made no ,change in the .rule, it ?
did addisa comment in thel 'Note to indicate that nothing K
in the Irule prohibits the courlt'from requiring the
paties to file th bj tns with the court or have

them~L~c~lded in' "f1 ~~ aapart,:of the addendu1m to the
piresentenc report I

~~~~ s~~4,r Mtvttiori ty. to' Require' Meeting:
As pblbishd %subis W(b) I Kr L thff; ' ii~~(e th ) autorz hprobation oaittes to meet and
discs'thiird 9brt i o ' tepresen t ece rejl rt. In
response t co t tlhat that' provision migght create m 7

incorrect pe r ~~t' the proba tiox, officer's
role drif s tenhi g h ni mod fi d the language
to indicatl thice r'may meet 'with
the pa~ti -dL tr bs.

~ ~t senjten inKan In
sub-di'iior IL (1 omit e pae language
addr~s~n 1 h .14' r_1cet.o to pe~i, e parties
to pr a( adiLil n mtonat th 1 ~etncing
h e g, r ~ Fb ,~intro etstimony
or:6 ~o~ v~ eb hep ~ o, h~cmitt e e
,changed cto ad1 thins
leav t tnogi
the &fr~e ~ ia ~~f udbe'

adm, i It PIs xp ~~1ghtly to
recognie that i an s 1e pr ess-might
rqurb h piat caes,1~.L

DC ISur er ~~$jt~ue in theK
~se~1te!~c Re~r~ ~o' ~Cb~ittee mo~f ied ha

subdk C c~) ~ Fidj~~F~i ibt1 ourtha

recei be~ie~~Z dro~m the

confi'd"nt& UI 4~t tthen
summay ofI h

-10-
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parties -- if the court intends to rely dn theL information in sentencing. As originally published
(and as it exists currently in Rule 32) the court had
the option of summarizing that information orally or inL writing. The language was also modified slightly torequire the court to give the defense a reasonable
opportunity to comment on the information. The
Committee Note was amended to indicate that the
reasonable opportunity requirement might necessitate a
continuance.

Notification of Right to Appeal: The language in
subdivision (c)(5) was changed to reflect the
differences in the right to appeal, depending on
whether the defendant has entered a guilty or not
guilty plea.

L 4. Rule 40(d). Conditional Release of Probationer.

The Committee received no written comments addressing
the proposed change to Rule 40(d) and has made no changes in
the proposed language of the rule or the Committee Note.

El
Attachments:

Rules and Committee NotesL Summaries of Comments and Testimony
Lists of Commentators

L
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FEDERAL RULES OF CRIMINAL PROCEDURE 1

1 Rule 16. Discovery and Inspection

2 (a) DISCLOSURE OF EVIDENCE BY THE GOVERNMENT.

3 (1) Information Subject to Disclosure.

4 (A) STATEMENT OF DEFENDANT. Upon request of a

5 defendant the government must shall disclose to the

6 defendant and make available for inspection, copying,

7 or photographing: any relevant written or recorded

8 statements made by the defendant, or copies thereof,

9 within the possession, custody, or control of the

10 government, the existence of which is known, or by the

11 exercise of due diligence may become known, to the

12 attorney for the government; that portion of any

13 written record containing the substance of any relevant

14 oral statement made by the defendant whether before or

15 after arrest in response to interrogation by any person

16 then known to the defendant to be a government agent;

17 and recorded testimony of the defendant before a grand

18 jury which relates to the offense charged. The

19 government must shall also disclose to the defendant

20 the substance of any other relevant oral statement made

21 by the defendant whether before or after arrest in

22 response to interrogation by any person then known by

23 the defendant to be a government agent if the

24 government intends to use that statement at trial.

25 Upon request of a Where the defendant which is an
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26 organization such as a corporation, partnership,

27 association or labor union, the-qovernment must

28 disclose to the defendant any of the foregoing

29 statements made by a person the court may grant the

30 defendant, upon its motion, diocovery cf relevant

31 rccorded tcetimeny of any witnezs befere a grand jury H
32 who the government contends (1) was, at the time of

33 making the statement that tz1timony, so situated as a L

34 an director, officer, er employee, or agent as to have 7
35 been able legally to bind the defendant in respect to

36 the subject of the statement eenduet constituting the H
37 efftece, or (2) was, at the time of offense, personally

38 involved in the alleged conduct constituting the L

39 offense and so situated as a et director, officers ei

40 employee, or agent as to have been able legally to bind

41 the defendant in respect to that alleged conduct in

42 which the witness person was involved.

43 *

COMMITTEE NOTE

The amendment is intended to clarify that the discovery
and disclosure requirements of the rule apply equally to
individual and organizational defendants. See In re United
States, 918 F.2d 138 (11th Cir. 1990)(rejecting distinction
between individual and organizational defendants).- Because
an organizational defendant may not know what its officers
or agents have said or done in regard to a charged offense,
it is important that it have access to statements made by
persons whose statements-or actions could be binding on the
defendant. See also United States v. Hughes, 413 F.2d 1244,
1251-52 (5th Cir. 1969), vacated as moot, 397 U.S. 93
(1970)(prosecution of corporations "often resembles the most
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L N complex civil cases, necessitating a vigorous probing of themass of detailed facts to seek out the truth").

The amendment defines defendant in a broad,nonexclusive, fashion. See also 18 U.S.C. S 18 (the term'organization" includes a person other than an individual).r And the amendment recognizes that an organizational
defendant could be bound by an agent's statement, see, e.g.,
Federal Rule of Evidence ,801(d)(2), or be vicariously liablefor an agent's actions. The amendment contemplates that,
upon reguest'of the defendant, the Government will disclose
any statements within the purviewof the rule and made bypersons whom the government contends to be among the classesof persons described in the rule. There is no requirement
that the defense'stipulate or admit that such persons were
in a position to bind the defendant. ' sos

: 1 Rule 29. Motion for Judgment of Acquittal

2

3 (b) RESERVATION OF'DECISION ON MOTION. If l motion for
4 judgment of acquittal is made at the eleosef all the

5 e :enee, t The court may reserve decision on the a motion

L 6 for iudqment of acquittal, prozeed with the trial (where the7 7 motion is made before the close of all the evidence), submit
8 the case to the jury and decide the motion either before the
9 jury returns a verdict or after it returns a verdict of

10 guilty or is discharged without having returned a verdict.

11 If the court reserves decision, it must decide the motion on
12 the basis of the evidence at the'time the ruling was

13 reserved.

COMMITTEE NOTE

The amendment permits the reservation of a motion for ajudgment of acquittal made at the close ofthe government's caseL in the same manner as the rule now permits for motions made atthe close of all of'the evidence. Although the rule as writtendid not permit the court to reserve such/motions made at the endL of the government's case, trial courts on occasion have
nonetheless reserved ruling. See, e.g., United States v. Bruno,873 F.2d 555 (2d Cir.), cert. denied, 110 S.Ct. 125 (1989);
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United States v. Reifsteck, 841 F.2d 701 (6th Cir. 1988). While
the amendment will not affect a large number of cases, it should )a
remove the dilemma in those close cases in which the court would
feel pressured into making,,an ,immediate, and possibly erroneous,
decision or, violatingthe ruleas presently written byireserving s
its ruling onI the motion.

The amedament also permits'the trial`courlt to balance the L
defendant'sLintertest ui :atn ismieidiAate , resolution of thee motion
againsty the interest of t4ie governmentc inv pr oc ngt verdict

Ine add~ressin~g the rissu to ppreavling the 'event a erdict of
gt apetpied but i t sa then setasideigy the granting of a
Judgme n f atcquittal2 dr te obo' clausethe
goveromeh I yapalte~antig of, Jh mt iion' f pr, j~u d Ig"me nt o f

,Weui should pointoutd bhat it~ nesity fosranolher trial,
ite.,onlwhereal thco juryt has r eturhed pul erdic of uinthe

United Statsv artin L~ie S4py& 430Us56 (17)
Thus, the government's'right to appeal arom1a29eQroneos onl B
preserved where thie-ru'ihg'is res& nIl af ter the verdict.

In addressing the issue of preserving the government's right
to appeal and t the same time recognizing double jeopardy
concerns, the Supreme Court 3obstermved:

We should point out that it is entirely possible for aK
trial court to reconcile the public interest in the
Government"'sright to appeal from an Ierroneous
conclusion of law with the defendant's interest in

aodng a second prosecution. In United'States v.
Wilson, 420,U.s. 332 (1975), the court permitted the7
case [to go to the jury, w4hich returned a verdict of
guilty, but it subsequently dismissed the indictment LI
for preindictment delay on the basis of evidence
adduced at trial. Most recently in United States v.
Ceccolini, 435 U.S. 168 '(1978), we described similar
action with approval: 'The District.Court had sensibly
made its finding on the factual question of guilt or
innocence, and then ruled on the motion to suppress; a
reversal of these 'rulings would require no further
proceeding inthe District Court, but merely a
reinstatement of the finding of guilt.' Id. at 271. C

United States v. Scott, 437 U.S. 82, 100 n. 13 (1978)'. By
analogy, reserving a ruling on a motion for judgment of acquittal K
strikes the same balance as that reflected by the Supreme Court
in Scott.

Reserving a ruling on a motion made at the end of the
government's case does pose problems, however, where the defense
decides to present evidence'and run the risk that such evidence
will support the"government'scase. `To address that problem, the K
amendment provides that the trial court is to consider only the
evidence submitted at the time of the motion in'making its )

'I~r Z



LI FEDERAL RULES OF CRIMINAL PROCEDURE 5

ruling, whenever made. And in reviewing a trial court's ruling,the appellate court would be similarly limited.

[Rule 32 is deleted and replaced with the following]
L 1 Rule 32. Sentence and Judgment

2 (a) IN GENERA: TIME FOR SENTENCING.

3 When a presentence investigation and report are made
4 under subdivision (b)i1), sentence should be imposed

5 without unnecessary delay following completion of theL 6 process prescribed by subdivision (b)(6). The time

7 limits prescribed in subdivision (b)(6) may be either
8 shortened or lengthened for good cause.

9 (b) PRESENTENCE INVESTIGATION AND REPORT.

7 10 (1) When Made. The probation officer must
[X 11 make a presentence investigation and submit aE , 12 report to the court before the sentence is

13 imposed, unless:

14 (A) the court finds that the information
15 in the record enables it to exercise its

Lo 16 sentencing authority meaningfully under 18
E 17 U.S.C. S 3553: and

18 (B) the court explains this finding on
19 the record.

20 (2) Presence of Counsel. On reguest. the

21 defendant's counsel is entitled to notice and a
22 reasonable opportunity to attend any interview of the

23 defendant by a probation officer in the course of aL 24 presentence investigation.
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25 (31 Nondisclosure. The report must not be v

26 submitted to the court or its contents disclosed to '7

27 anyone unless the defendant has consented in writing,

28 has pleaded cuiltyvor nolo contendere. or has been K
29 found Guilty.,

30 (4) Contents of the Presentence Report.. The L

31 presentence report must contain --

32 (A) information about the defendant's

33 history and characteristics, including any

34 prior criminal record, financial condition,

35 and any circumstances that, because they L

36 affect the defendant's behavior, may be

37 helpful in imposing sentence or in

38 correctional treatment:

39 (B) the classification of the offense

40 and of the defendant under the categories K
41 established by the Sentencing Commission

L
42 under 28 U.S.C. 5 994(a), as the probation

43 officer believes to be applicable to the

44 defendant's case: the kinds of sentence and

45 the sentencing range suggested for such a

46 category of offense committed by such a

47 category of defendant as set forth in the

48 guidelines issued by the Sentencing E
49 Commission under 28 U.S.C. § 994(a)(l);and

50 the probation officer's explanation of any L
51 factors that may suggest a different
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52 sentence -- within or without the applicable

53 Guideline -- that would be more appropriate,

54 given all the circumstances:

55 (C} a reference to any pertinent policy

56 statement issued by the Sentencing Commission

57 under 28 U.S.C. S 994(a)(2):

58 (D) verified information, stated in a

59 nonargumentative style. containing an

60 assessment of the financial, social,'

61 pMsychological, and medical impact on any

62 individual against whom the offense has been

63 committed,

64 (E) in appropriate cases, information

65 about the nature and extent of nonprison

66 programs and resources available for the

67 defendant;

68 (F) any report and recommendation

69 resulting from a study ordered by the court

70 under 18 U.S.C. 5 3552(b): and

71 (G) any other information required by

72 the court.

E 73 (5 ) Exclusions. The' resentence report

L 74 must exclude:

K (75 _ A) any diagnostic opinions that, if

76 disclosed, might seriously -disrupt a program

77 of rehabilitation;
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78 (B) sources of information obtained upon -

79 a Promise, of confidentiality; or

80 (C} any other information that, if

81 "disclosed, might result in harm, physical or,

82 otherwise, to the defendant or other persons.

83 f6) Disclosure and Objections.

84 (A) Not less than 35 days before the

85 sentencing hearing -- unless the defendant

86 waives this minimum period -- the probation

87 officer must furnish the presentence report

88 to the defendant, the defendant's counsel, L
89 and the attorney for the Government. The K
90 court may, by local rule or in individual

91 cases, direct that the probation officer not

92 disclose the probation officer's

93 recommendation, if any, on the sentence. K
94 (B) Within 14 days after receiving the

95 presentence report, the parties shall

96 communicate in writing to the probation

-97 officer, and to each other, any objections to

98 any material information, sentencing

99 classifications, sentencing guideline ranges,

100 and policy statements contained in or omitted L

101 from the presentence report. After receiving 7
102 objections, the probation officer may meet

103 with the defendant, the defendants counsel,

104 and the attorney for the Government to
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0FJ'-> 105 discuss those objections. The probation

Li 106 officer may also conduct a further

107 investigation and revise the presentence

7 108 report as appropriate.

109 (C) Not later than 7 days before the

L 110 sentencing hearing, the probation officer

L 111 must submit the presentence report to the

112 court, together with an addendum setting

113 forth any unresolved objections, the groundsL.
114 for those objections, and the probation

L 115 officer's comments on the objections. At the

116 same time, the probation officer must furnish

L 117 the revisions of the presentence report and

118 the addendum to the defendant, the

119 defendant's counsel, and the attorney for the

120 Government.

121 (D) Except for any unresolved objection

122 - under subdivision (b)(6)(B), the court may,

123 at the hearing, accept the presentence report

124 as its findings of fact. For cood cause

L 125 shown, the court may allow a new objection to

126 be raised at any time before imposina

L 127 sentence.

128 (c) SENTENCE

129 (1) Sentencing Hearing. At the sentencing

B 130 hearing, the court must afford counsel for the

Li 131 defendant and for the Government an opportunity to
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132 comment on the probation officer's determinations 0b
133 and on other matters relating to the appropriate

134 sentence, and mustxrule on any unresolved

135 objections to the presentence report. The court D
136 may. in its discretion, permit the parties to

137 introduce testimony or otherevidence on the K
138 objections. For each matter controverted, the

139 court must make either a finding on the allegation

140 or a determination that no finding is necessary777 711r' ' g1'12A

141 because the controverted matter will not be taken

142 into account in, or will not affect, sentencing.-

143 A written record of these findings, and '

144 determinations must be appended to any copy of the

145 presentence report made available to the Bureau of
146 Prisons.

147 (2) Production of Statements at Sentencingy

148 Hearing. Rule 26.2(a)-fd), (f) applies at a
149 sentencing hearing under this rule. If a party

150 elects not to comply with an order under Rule K
151 26.2(a) to deliver a statement to the movant, the

152 court may not consider the affidavit or testimony L..
153 of the witness whose statement is withheld.

154 (3) Imposition of Sentence. Before imposing K
155 sentence, the court must:

156 (A) verify that the defendant and

257 defendant's counsel have read and discussed ,:

158 the presentence report made available under
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159 subdivision (b)U6)(A). If the court has

160 received information excluded from the

161 Presentence report under subdivision (b)S)

162 the court -- in lieu of makinQ that

163 information available -- must summarize it in

164 writing, if the information will be relied on

165 in determining sentence. The court must also

166 give the defendant and the defendant's

167 counsel a reasonable opportunity to comment

168 on that information:

169 (B) afford defendant's counsel an

170 opportunity to speak on behalf of the

171 defendant:

El 172 (C) address the defendant Personallv and

173 determine whether the defendant wishes to

L 174 make a statement and to present any

E 175 information in mitigation of the sentence:

176 and

L 177 (D) afford the attorney for the

178 Government an equivalent opportunity to speak

179 to the court.

180 (41 In Camera Proceedings. The court's

181 summary of information undersubdivision (c)(3)(A)

182 may be in camera. Upon joint motion by the

183 defendant and by the attorney for the Government,

184 the court may hear in camera the statements --

185 made under subdivision (cl(3)(B). (C) and (D) --

L
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186 by the defendant, the defendant's counsel, or the LJ

187 attorney for the Government.

188 (5) Notification of Right to Appeal. After

189 imposing sentence in a case which has _one to 7
190 trial on a plea of not guilty, the court must

191 advise the defendant of the right to appeal. L}

192 After imposing sentence in any case. the court

193 must advise the defendant of any right to appeal Ld

194 the sentence, and of the right of a person who is

195 unable to pay the cost of an appeal to apply for

196 leave to appeal in forma pauperis. If the

197 defendant so requests, the clerk of the court must

198 immediately prepare and file a notice of appeal on

199 behalf of the defendant.

200 (d) JUDGMENT.

201 (1) In General. A Judgment of conviction U

202 must-set forth the plea, the verdict or findings, r
203 the adjudication, and the sentence. If the

204 defendant is found not guilty or for any other K

205 reason is entitled to be discharged, judgment must

206 be entered accordingly. The judgment must be

207 signed by the Judge and entered by the clerk. i

208 (2) Criminal Forfeiture. When a verdict L

209 contains a finding of criminal forfeiture, the 7
L

210 Judgment must authorize the Attorney General to

211 seize the interest or property subject to K
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212 forfeiture on terms that the court considers

213 proper.

214 (e) PLEA WITHDRAWAL. If a motion towithdraw a

215 plea of guilty or nolo contendere is made before

216 sentence is imposed, the court may Permit the plea to

217 be withdrawn if the defendant shows any fair and Just

218 reason. At any later time, a nlea mv be set aside

219 only on direct appeal or by motion under 28 U.S.C.
220 S 2255.

COMMITTEE NOTEK~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
The amendments to Rule 32 are intended to accomplishtwo primary objectives. First, the amendments incorporateelements of a "Model Local Rule for'Guideline Sentencing"which was proposed by the Judicial Conference Committee onProbation Administration in 1987. That model rule and theaccompanying report were prepared to assist trial judges inimplementing guideline sentencing mandated by the SentencingReform Act of 1984. See Committee on the Admin. of theProbation Sys., JudicialConference of the U.S., RecommendedProcedures for Guideline Sentencing and Commentary: ModelL Local Rule for Guideline Sentencing, Reprinted in T.Hutchinson & D. Yellen, Federal Sentencing Law and Practice,app. 8, at 431 (1989). It was anticipated that sentencinghearings would become more complex due to the new factL ffinding requirements imposed by guideline sentencing

methodology. -See U.S.S.G. 5 6A1.2. Accordingly,'the modelrule focused onpreparation of the presentence'report as aL means of identifying and narrowing the issues to be decidedat the sentencing-hearing.

L Second, in the process of effecting those amendments,the rule was reorganized. Over time, numerous amendments tothe rule had created a sort of hodge podge; thereorganization represents an attempt to reflect anappropriate sequential order in the sentencing procedures.
Subdivision (a). Subdivision,(a) retains the generalL mandate that sentence be imposed without unnecessary delaythereby permitting the court to regulate the time to beE allowed for the probation officer to complete the-L presentence investigation and submit the report. The onlyrequirement is that sufficient time be allowed forcompletion of the process prescribed by subdivision (b)(6)

L

L
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unless the time periods established in the subdivision are
shortened or lengthened by the court for good cause. Such
limits are not intended to create any new substantive right )
for the defendant or the Government which would entitle C
either to, relief if a time limit prescribed in the rule is
not kept.

The remainder ofosubdivision (a), which addressed the
sentencing hearing is now located in subdivision (c')

Subdivision (b). Subdivision (b) (formerly' subdivision
(c)), which addresses the presentence investigation, has
been modified in several respects. ,

First, subdivision (b)(2) is a new provision which
provides that, on request, defense counsel is entitled to
notice and a reasonable opportunity to be present at any
interview of the defendant conducted by the probation L
officer. Although the courts have not held that presentence
interviews are a critical stage of the trial for purposes of -

the Sixth Amendment right to counsel, the amendment-reflects
case law which has indicated that requests for counsel to be L
present should be honored.",See, e.g., United States v.
Herrera-Figureroa, 918 F.2d- 1430, 1437 (9th Cir. 1990)(court
relied on its supervisory power to hold that probation
officersmust honor request for ciounsel's presence), United
States v. Ti~sdale, 952 F.,2d 934, ,940 (6th Cir. 1r992)(court - r
agreedwith 'rule requiring probation officers to honor
defendant's request for attorney or request from attorney
not to interview defendant in absence of counsel).l The
Committee believes that permitting counsel to be present K
during such interviews may avoid unnecessary
misunderstandings between the probation officer and the
defendant. -The rule doesnot further define the term
"interview." The Committee'-intended'for the provision to
apply toianyccopmunication initiated'by t'he probation
officer where he or she is asking the defendant tolprdvide
informatiopnwhich will be used in preparation of the
presentence investigation. PlSpontaneous or unplanned
encounters between the defendant and the probation officer
would normally not fall within the purview of the rule. The C
Committee also believed that the burden should rest on
defense counsel,, having received not'ice6, to respond as
promptlyaspospsible to enable timely completion of the L
presentence report.

Subdivision (b)(6), formerly (c)(3), includes several
changes which recognize the key role the presentence report l
is playing under guideline sentencing. The major thrust of
these changes is to address the problem of resolving'
objections by the parties to the probation officer's
presentence report. tSubdivision (b)(6)(A) now provides that
the prp-bation' olfficer must present the presentence report to )
the parties not later than 35 days before the sentencing
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hearing (rather than 10 days before imposition of thesentence) in order to provide some additional time to theparties and the probation officer to attempt to resolveobjections to the report. There has been a slight change inthe practice-of deleting from the copy of the report givento the parties certain information specified in,(b)(6)(A).Under' that new provision (changing former subdivision(c)(3)(A)), the court has the discretion (in an individualcase or in accordance with a local rule) to direct theprobation officer to withhold any ,finalrecommendationconcerning the sentence. Otherwise, the recommehdation, ifany, is subject to disclosure. The prior practice of "notdisclosing confidential information,,or other informationwhich might result in harm Pto the'defendant or otherpersons, is retained in (b)(5).

New subdivisions (b)f6)(B), (C), and (D) now provideexplicit, deadlines and guidance on resolving disputes aboutthe contents of the, presentence report. The amendments areintended to provide earlyresolution of such disputes by (1)requiring theparties to provide the probation o~fficer witha written list of objections to the report within 14 days ofreceiving the report, (2) permitting, the probation officer 'to meet with the defendant, the defendant's counsel and theattorney for the Government to discuss objections to thereport, conduct an additional investigation, andlto makerevisions to the report as deemed appropriate; (3)`requiringthe probation officer to submit the report, to the court andthe parties not later than 7 days beforet'he sentencinghearing, noting any unresolved disputes; and (4) permittingthe court to treat the report as its findings of fact,:except for the parties' unresolved objections. Although therule does not explicitly address the question of whethercounsel's objections to the report are toibe filed with thecourt, there is nothing in the rule which would prohibit acourt from requiring, the parties to file their originallobjections or have them included as an addendum to the'presentence report.

This procedure, which generally mirrors the approach inthe Model Local Rule for Guideline Sentencing, supra, isintended to maximize judicial economy by providing for moreorderly sentencing hearings while also providing fairopportunity for both parties to review, object to, andcomment upon, the probation officer's report in advance ofthe sentencing hearing. Under the amendment, the partieswould still be free at the sentencing hearing to comment onthe presentence report, and in the discretion of the court,to introduce evidence concerning their objections to thereport.

Subdivision (c). Subdivision (c) addresses theimposition of sentence and makes no major changes in currentpractice. The provision consists largely of material
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formerly located in subdivision (a). Language formerly in
(a)(1) referring to the'court's disclosure to the parties of
the probattion officers determination ofrthe sentencing
classifications and sentencing guideline range is now
located ,in subdivisions"I'(b)(4)(B)-and (c).(1). Likewise, the
brief reference in f ormer :(a) (1)'()to the ability-of the
parties: tobcomment oni theIprobation l'lof'ficer 's' determination
of sentencing, 'cla!$ssificatio'ns 'land ''dl;'entenc ing guidelinetie rangei,
is now llocalted in (n'rc)+(1) lartd (c)(3).ll >1 :1

Subdivisiong (c) is not intendedito require thaIt
resolutionnofsandobjections and imposition of the sente e

senencff e 5.s4 bepose d. po'cnsidering obection Xurin0 the,

isenecn g haaeari4ng, the court~ may in) it icrtopri

the parties to introduce evidence. The rule speaks in terms
of the court'sq discretion, dbut the Sentencng tGudselines
spec~iBlcaly provide tot u te ncourt, 'st perovd th - parties

U.S.,SG.~§ 6A;.3(a. Tgh~s, it mfay an sIero f disret ion

notir to 'ph inrou~io of ,~ nydbionlp evidence

proceed4g, w ee Fedi. i.f Evd 110 (d |3 X, th Wcu la

has discetion i determning ' the 6 mo ectiming anur tn
ofntheeience, offeled. I elg, Untd ta [ 'th

Zu~ta~A~II ~, 92IF2dB3 I3 (l" t ir 19O.ri cut

didl nogtF!~r ir~denying[adefenlidant s- lat requet ntodc

ISubdl~iysion (c)( ,(formerly subdivisiond(c)(3)(D5)
indicatelsd ,that the courti need rnot resiolve ldlcontrovertedd
matters!ldthich willl "5not be ltaken into' acctlunt iii, or will
not aff `t,, tn tencing" The wo rdsl'wi~l notaffect" did
nt partie tn henormer provisione bt le aseade in ther

revisioi~2n~~ecogniIofl tha thee igte Ituat.ions, due1

to overlaps nthe sentencing ranges, where a controverted '
matter would not alter the sentence even if theseintencing
range were changed. . , r

The''provision for disclosure of a witness' statements,
which was recently proposed as an amendment to Rule 32 as
new subdivision (e), is now located in subdivision c)(2) .

Subdgvision (c)(3) includes minor changes. First, if

the court intends to rely .on information otherwise excluded
from the ipresentence report under subdivision (b)i(5), that
informatin s to be 'summarized in writing and submitted toen
the defendant andl the defendant's counsel. Under the former
provision in (c)(3j(A), such information could be summarized K
orally. Once the information is presented, the defendant L
and the defendant's counsel areto be given 'a reasonable --
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opportunity to comment; in appropriate cases, that may
require a continuance of the sentencing proceedings.

L Subdivision (c)(5), concerning notification of the
right to appeal, was formerly included in subdivision
(a)(2). Although the provision has been rewritten, the
Committee intends no substantive change in practice. That
is, the court may, but is not required to, advise a
defendant who has entered a guilty plea, nolo contendere
Iplea or a conditional guilty plea of any right to appeal

L (such as an appeal challenging jurisdiction). However, the
duty to advise the defendant in such cases extends only to
advice on the right to appeal any sentence imposed.

Subdivision (d). Subd vision (d), dealing with entry
r of the court's judgment, is former subdivision (b).

Subdivision (e). Subdivision (e), which addresses the
topic of withdrawing pleas, was formerly subdivision (d).
Both provisions remain the same except for--minor stylistic
changes.

r Under present practice, the court may permit, but is
L not required to hear, victim allocution before imposing

sentence. The Committee considered, but rejected, a
provision which would have required the court to permit
victim allocution at sentencing.

1 Rule 40. Commitment to Another District

2

3 . (d) ARREST OF PROBATIONER OR SUPERVISED RELEASEE. If a

7, 4 person is arrested for a violation of probation or

5 supervised release in a district other than the district

6 having jurisdiction, such person shall be taken without

7 unnecessary delay before the nearest available federal

8 magistrate judge. The person may be released under Rule

L 9 46(c). The federal magistrate judge shall:

10 (1) Proceed under Rule 32.1 if jurisdiction over the person

L 11 is transferred to that district;
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12 (2) Hold a prompt preliminary hearing if the K
13 alleged violation occurred in that'district, and either E

14 (i) hold the person ,to answer inthe district court of

15 the districthaving jurisdiction or I(ii,) dimiss the K

16 proceedings and 0so ZIotify that'court'; or,

17 (3) Otherwise 6rder the'f- person held to answer in LJ

18 the district court of' t district having jurisdiction

19 upon production of certified copies of the judgment,

20 the warrant, and the application for the warrant, and 7
21 upon a finding that the person before the magistrate is

22 the person named in the warrant.

23 ** * **

COMMITTEE NOTE

The amendment to subdivision (d) is intended to clarify the P
authority of a magistrate judge to set conditions of release in
those cases where a probationer or supervised releasee is
arrested in a district other than the district having LI
jurisdiction. As written, there appeared to be'a gap in Rule 40,
especially under (d)(1) where the alleged violation occurs in a
jurisdiction other than the district having jurisdiction. L

A number of rules contain references to pretrial, trial,
and post-trial release or detention of defendants, probationers
and supervised releasees. Rule'46, for example, addresses the L
topic of release from custody. Although Rule 46(c) addresses
custody pending sentencing and notice of appeal, the rule makes
no explicit provision for detaining or releasing probationers i
or supervised releasees who are later arrested for violating
terms of their probation or release. Rule 32.1 provides
guidance on proceedings involving revocation of probation or I
supervised release. In particular, Rule 32.1 (a)(l) recognizes
that when a person is held in custody on the ground that the
person violated a condition of probation or supervised release,
the judge or United' States magistrate judge may release the
person under Rule 46(c), pending, the revocationproceeding.
But no other explicit reference is made in Rule 32.1 to the
authority of a judge or magistrate judge to determine L
conditions of release for a probationer or'supervised releasee
who is arrested in a district other than the district having
jurisdiction.
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The amendment recognizes that a judge or magistrate judge
considering the case of a probationer-or-supervised releasee

L under Rule 40(d) has the same authority vis a vis decisions
regarding custody as a judge or magistrate proceeding under
Rule 32.1(a)(1). Thus, regardless of the ultimate disposition

i of an arrested probationer or supervised releasee under Rule
40(d), a judge or magistrate judge acting under that rule may
rely upon Rule 46(c) in determining whether custody should be
continued and if not, what conditions, if any, should be placed
upon the person.

L.

L~~~~~~~~~~~~~, 9 f' ,?

F-
Ko

L'

Ke



l

'mo

9)1

En'

L.IEn
En

L,)



AGENDA III - C

San Diego, California
October 11-12, 1993L Advisory Committee on Criminal Rules 1

Rule 5
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fEl

L Rule 5. Initial Appearance Before the Magistrate

E i (a) IN GENERAL. Except as otherwise provided in this

2 rule. an officer making an arrest under a warrant issued

! 3 upon a complaint or any person making an arrest without a

4 warrant shall must take the arrested person without

L 5 unnecessary delay before the nearest federal magistrate

6 judge or, n-te-eveiE-tat if a federal magistrate judge is

- 7 not reasonably available, before a state or local judicial

8 officer authorized by 18 U.S.C. § 3041. If a personL~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
9 arrested without a warrant is brought before a magistrate

t 10 judge, a complaint, satisfying the probable cause

11 requirements of Rule 4(a). must be promptly filed sha+l-be

El12
K 13 u When

14 a person, arrested with or without a warrant or given a

15 summons, appears initially before the magistrate judge, the

16 magistrate judge shall must proceed in accordance with the

E 17 applicable subdivisions of this rule. An officer making an

r 18 arrest under a warrant issued upon a complaint charging

19 solely a violation of 18 U.S.C. X 1073 need not comply with

20 this rule if the person arrested is transferred without.
21 unnecessary delay to the custody of appropriate state or

E 22 local authorities in the district of arrest and an attorney

El
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23 for the government moves promptly, in the district in which

24 the warrant was issued, to dismiss the complaint. [

COMMITTEE NOTE

The amendment to Rule 5 is intended to address the
interplay between the requirements for a prompt appearance
before a magistrate judge and the processing of persons LJ
arrested for the offense of unlawfully fleeing to avoid
prosecution under 18 U.S.C. § 1073, when no federal
prosecution is intended. Title 18 U.S.C. § 1073 provides in
part:

"Whoever moves or travels in interstate or foreign'
commerce with intent... to avoid prosecution, or
custody or confinement'after conviction, under the
laws of the place from which he flees ... shall be
fined not' more than $5000 or imprisoned for'not
more than five years, or both.

Violations of this article may be
prosecuted.. .only upon formal approval in writing'
by the Attorney General, the Deputy Attorney [
General, the Associate Attorney General, or an '
Assistant Attorney General of the United States,
which function of approving prosecutions may not
be delegated."

In enacting § 1073, Congress apparently intended to provide
assistance to state criminal justice authorities in an ' L
effort to apprehend and prosecute state offenders. It also
appears that by requiring permission of high ranking'
officials, Congress intended that prosecutions be limited in [7
number." In fact, prosecutions under this section have been
rare. The purpose of the statute is fulfilled when the
person is apprehended and turned over to state or local [
authorities. In such cases the requirement of Rule 5 that
any person arrestediunder a federalwarrant must be brought
before a federal magistrate judge becomes a largely
meaningless exercise and a needless demand upon federal -
judicial resources.

n
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In addressing this problem, one of several options are
commonly used by federal authorities when no federal
prosecution is intended to ensue after the arrest. First,
once federal authorities locate a fugitive, they may contact
local law enforcement officials who make the arrest based

L upon the underlying out-of-state warrant. In that instance,
Rule 5 is not implicated and the United States Attorney in

7 the district issuing then§ 1073,complaint and warrant can
take action to dismiss both. In a second scenario, the
fugitive is arrested by federal authorities who, in

E compliance withRule 5, bring the person before a federalL magistrate judge. If local law enforcement officers are
present, they can take custody, once the United States
Attorney informs the magistrate that there will be no
prosecution under § 1073. Depending on the availability of
state or local officers, there may be some delay in the Rule
5 proceedings; any delays following release to local
officials, however, would not be a function of Rule'5. In a
third situation, federal authorities arrest"' the fugitive but
local law enforcement authorities are not present at the
Rule 5 appearance. Depending on "a'varieity-of practices, the
magistrate may calendar a removal hearing 'under Rule 40, or
order that the person be held inhfede~ral custody pending
further action by the local authorities.,

Under the amendment, officers arresting a fugitive
charged only with violating § 1073 need not bring the person
before a magistrate judge under Rule 5(a) if there is no

L intent to actually prosecute the person under that charge.
Two requirements, however, must be met. First, the arrested
fugitive must be transferred without unnecessary delay to
the custody of state officials. Second,,steps must be taken

L in the appropriate'district to dismiss the complaint
alleging a violation of § 1073. The rule continues to
contemplate that persons arrested by federal officials are
entitled'to prompt handling of 'federal charges, if
prosecution is intended, and prompt transfer'to state
custody if federal prosecution is"not contemplated.

7 mL~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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1 Rule 10. Atraignment, ,J

2 Arraignment, which must sha++ be conducted in open

3 court,, and shal+-consists of:

4 " rdeading t n 'indictment'or information to the

5 defendant or stating to the defendant the substance of the

6 chargeL and,

7 jbj calling on the defendant to plead to the, indictment K
8 or information there~t.

9 The defendant must shal4 be given a copy of the indictment K
10 or information before being called upon to enter a'plea

11 plead. Video teleconferencing may be used toarraign .a

12 defendant not physically present'in court, if-the'defendant

13 waives the right to be arraigned in open court.

COMMITTEE NOTE

Read together, Rules 10 and 43 require the defendant to
be present in court for the arraignment See, e.g. ,
Valenzuela-Gonzales v. United States, 9i5 F.2d 1276, 1280
(9th Cir. 1990)(Rules 10 and 43 are broader in protection K
than the Constitution). The amendment'to Rule 10, in
addition to severaJ, stylistic changes, creates ancexception
to that rule and provides that the court may permit
arraignments through video teleconferencing if the defendant K
waives the right to be present in court. Similar amendments
have also been made to Rule 43 to cover-other pretrial
sessions. L

In amending the rule, and Rule 43, the Committee was
very much aware of the argument that permitting video
arraignments could be viewed as an erosion of an important L
element of the judicial process. First, it may be important
for a defendant to see, and experience first-hand the formal 7
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7 impact of the reading of the charge. Second, it may be
necessary for the court to personally see and speak with the
defendant at the arraignment, especially where there is a
real question whether the defendant really understands the

L gravity of the proceedings. And third, there may be
difficulties in providing the defendant with effective and
confidential assistance of counsel if the two are in
separate locations, connected only by audio and video
linkages.

The Committee nonetheless believed that in appropriate
circumstances the court, and the defendant, should have the
option of conducting the arraignment where the defendant is
in visual and aural contact with the court, but in a
different location. Use of video technology might be

L particularly appropriate, for example, where an arraignment
will be pro forma but the time and expense of transporting
the defendant to the court are great. In some districts,

Li defendants have to be transported long distances, under
armed guard, to an arraignment which may take only minutes
to complete.

Acritical element to the amendment is that no matter
how convenient or cost effective a video arraignment might
be, the defendant's right be present in court stands unless
he or she waives that right. As with other rules including
an element of waiver, whether a defendant voluntarilywaived

7 the right to be present in court during an arraignment will
L be measured by the same standards. An effective means of

meeting that requirement in Rule 10 would be for the court
to obtain the defendant's views during the arraignmentL itself or require the defendant to execute the waiver in
writing,

Kt
K~
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HI
1 Rule 43. Presence of Defendant..

2 ;

3 (a) Presence'Required. The defendant sha&4 must be

4 present at the arraignment, at the time of the plea, at

5 every stage of the trial including the impaneling of the

6 jury and the return of the verdict,' and at the imposition of

7 sentence, except as otherwise provided by this rule. L

8 (b) Continued Presence Not Required. The further

9 progress of the trial to and includin'g'the return of the

10 verdict, and the imposition of sentence, will sha+-+not be

11 prevented and the defendant will shar+ be considered to have

12 waived the right to be present'whenever a defendant,

13 initially present at trial,

14 (1) is voluntarily absent after the trial has

15 commenced (whether or not the defendant has been K
X - ~~~~~~~~~~~~~~~~L

16 informed by the court of the obligation to remain

17 during the trial), er E
18 (2) in a noncapital case, is voluntarily absent at

19 the imposition of sentence, or K
20 f2tLL after being warned by the court that H
21 disruptive conduct will cause the removal of the

22 defendant from the courtroom, persists in conduct which H
23 <, is such as to justify exclusion from the courtroom.

Kv
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L 24 (c) Presence Not Required. A defendant need not be

25 present n

L 26 (1) A

27 purposes when represented by counsel and the defendant

28 is an organization, as defined in 18 U.S.C. 4 18;

29 (2) n when the offense

30 is punishable by fine or by imprisonmentfor not more

31 than one year or both, the court, with the written

32 consent of the defendant, may permit arraignment, plea,

33 trial, and imposition of sentence in the defendant's

34 absence7:

35 (3) At when the proceeding involves only a

L 36 conference or argument hearing upon a question of lawn.

37 (4) when the proceeding is a pretrial session in

38 which the defendant can participate through video

39 teleconferencing and waives the right to be present in

40 court, or

L 41 tt( 5! At when the proceeding involves a

42 correction reduction'of sentence-under Rule 35.
L

COMMITTEE NOTE

The revisions to Rule 43 focus on three areas and
reflect in part similar changes in Rule 10,,which governs
arraignments. First, the amendments make clear that a
defendant who, initially present at trial but who
voluntarily flees before sentencing, may nonetheless be

C sentenced in absentia. Second, the court may use video
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technology to conduct pretrial sessions with the defendant
absent from the 'courtroom, where the defendant waives the
right to be present. Third, the rule is amended to extend
to organizational defendants.' ' In, addition, some stylistic
changes have been made.

Subdivision (a). The changes to subdivision (a) are
stylistic Kin nat~ureand -the Committee intends no substantive
change in the operation of that provision.

Subdivision (b). The changes in subdivision (b) are
intended Itoremedy the situation where i a defendant
voluntarily flees before sentence is imposed. Without the
amendment',l it li's doubtful)' 'that a court could sentence a
defendant who had been present during the entire trial but
flees before sentencing. Delay in conducting the sentencing
hearing under such circumstances may' result in difficulty
later in gathering and presenting the evidence necessary to
formulation of a guideline-sentence'.

The right to be present at court, although important,
is not absolute. The caselaw, and practice in many
jurisdictions, supports the proposition that the right to be
present at trial lma'y 'be iw4lved through,; inter alia, the act
of fleeing. See generally Crosby v. Unted States, 113
S.Ct. 748, ____ [ 'U.s. -;'' (D 1993). The amendment extends
only to noncapital cases and applies only, where the
defendanthis vol'Intarilyia1&ent aftdtr thel trial has
commenced. The Committee envisions that defense counsel
will continue1grtohnrepresett$he inerests of q the 'defendant at
sentencing.

The words "at trial" have been added at the end of the
first sentence to make clear that the trial of an absent
defendant is possible only if the defendantwas previously
present at the trial.-q SeeCrosby vV. United States, supra.

Subdivision -(c) . There are two changes to subdivision
(c). The first is technical in nature and replaces the word
"corporation" with a reference to "organization," as that
term' is defined in 18 U.S.C. § 18 'to include entities other
than corporations.

t I
The second change to subdivision (c) i's more

significant. New subdivision (c)( 4), which parallels a
similiar amendment in Rule 10, 'provides that the court may
use video teleconfeerencing technology to conduct pretrial
sessions with the defendant at another location -- if the
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defendant waives the right to be personally present in
court. The Committee balanced the concern that this might
dehumanize thejudicial process against the fact that some
pretrial sesssions can be very brief, pro forma,
proceedings. As noted above, the right to be present in
court is not an absolute right, and may be voluntarily
waived by the defendant. It is important to note that the
amendment does not require the court to use such technology;
the rule simply recognizesi,,,that the .:court may, under
appropriate conditions, and in full respect of the
defendant's rights, use such technology.

Although the Committee did not attempt to further
define the term pretrial sessions, the rule could logically
extend to sessions such as Rule 5 proceedings, arraignments
(as specifically provided for in the amendmentto Rule 10),
preliminary examinations under Rule 5.1, competency
hearings, pretrial conferences, and motions hearings not
already withinthe purview of subdivision (c)(3). The
Committee does not contemplate that the amendment would
extend to guilty plea inquiries under Rule 11(c).

L ~ ~ ,
L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~.
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1 Rule 53. Regulation of Conduct in the Court Room

2 The taking of photographs in the court room during the',

3 progress of' judicial proceedings or radie broadcasting of -'

4 judicial proceedings from' the court roombsha' 'hmust not be

5 permitted by the court ,ex6ept as such activities may 'be

6 authorized under guidelines promulczated 'by the Judicial

7 Conference of the' United, States.

COMMITTEE'NOTE C

The amendment to Rule 53 marks a shift in the federal
courts' regulation of cameras in the court room and the!
broadcasting of judicial proceedings. The change does not FT
require the courts to permit such activities in criminal
cases. Instead, the rule authorizes the Judicial Conference
to do so under whatever guidelines it deems appropriate. K

The debate over cameras in the court room has subsided
due to several developments in the last decade. First, the
Supreme Court's decision in Chandler v. Florida, 448 U.S.
560 (1981) made clear that it is not a denial of due process
to permit cameras at criminal trials. Second, a large
majority of the state courts now permit photographic and
broadcasting coverage of criminal-trials, without
significant interruption in the proceedings or adverse
impact on the participants. Third, developments in video
and audio technology have enabled coverage of judicial
proceedings to be accomplished with little or no
interruption; some courts have adopted rules requiring
pooling of coverage, which seems to even further reduce the L
liklihood of disruption.

In 1990 the Judicial Conference approved a three-year
pilot program with audio coverage and photographic coverage
of civil proceedings in selected trial and appellate courts.
The Conference declined to apply the program to criminal
proceedings -- because of the absolute ban of such
activities in Rule 53.

(L
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In adopting the amendment the Committee was persuaded,
in part, by the fact that despite the wide, and almost
common, presence of cameras in court rooms there has not

to been a long list of complaints or a parade of horrible
experiences. To the contrary, the Committee believed that
judicial decorum might be enhanced if the media is able to
observe, and record, the proceedings from a location outside

- the court room. The Committee also recognized that the
criminal justice system might be better understood, and
appreciated, if criminal proceedings are made readily
available to the public at large. See Richmond Newspapers,
Inc. v. Virginia, 448 U.S. 555, 573 (1980)(vital role of
print and electronic media as surrogates for the public
supports opening of courts to audio and camera coverage).

L
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San Diego, California
October 11-12, 1993

MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter

RE: Clarification of Rule 6: Proposed Revision of
Statistical Reporting of Indictments

DATE: September 2, 1993

Attached are memos prepared by Mr. Peter McCabe and Mr.
David Cook (Chief of the Statistics Division) concerning the
issue of whether a proposed change in statistical reporting
of indictments might violate the secrecy provisions of Rule
6.

As noted in Mr. McCabe's memo of April 7, 1993, the
Criminal Rules Committee normally does not provide advisory
opinions. But in its role it may decide whether any
amendments to a particular rule are appropriate.

At this point, there is no specific suggestion that
Rule 6 be amended.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN KENNETH F. RIPPLE

APPELLATE RULES
PETER G. McCABE

SECRETARY EDWARD LEAVY
BANKRUPTCY RULES

SAM C. POINTER, JR.
CML RULES

i. WILLIAM TERRELL HODGES
April 7, 1993 CRWINALRULES

RALPH K. WINTER, JR.
EVIDENCE RULES

MEMORANDUM TO DAVID L. COOK

SUBJECT: Clarification of Criminal Rule 6

I received your memorandum of March 23, 1993, that requests
clarification of Rule 6 of the Federal Rules of Criminal
Procedure regarding the statistical reporting of sealed
indictments. Although I believe that your proposal to report
sealed indictments as "generic" cases is not inconsistent with
the provisions of the present rule, I am sending a copy of your
memorandum to the chairman and reporter of the Advisory Committee
on Criminal Rules for consideration.

As you know, the committee doe's not render "advisory
opinions" on the interpretation of a particular rule.F: Nonetheless, because the committee is responsible to carry on "a
continuous study of the operation and effect of the general rules
of practice and procedure" and since your proposal may require
amendment of the 'rule, I have referred your memorandum to the
committee'schairman 'for whatever action, if any, he determines
appropriate.

Peter G.' McCabe
Secretary

cc: Honorable Robert E. Keeton
Honorable William Terrell HodgesF: William R. Wilson, Esq.
Professor David A. Schlueter



L. RALPHIMECHAM ADMINISTRATIVE OFFICE OF THE
DIRECTOR UNITED STATES COURTS DAVID L. COOK

CHIEF. STATISTICS DIVISION
DEPUTY DIRECTOR WASHINGTON. D.C. 20544 202 273 2240

March 23, 1993

MEMORANDUM TO PETER MCCABE

SUBJECT: Clarification of Rule 6, Federal Rules of Criminal Procedure L

Historically, statistical reports of sealed indictments filed in district court have not been
submitted to the Administrative Office until the time the indictments were unsealed; this procedurewas implemented primarily because of the secrecy requirements imposed by Rule 6 of the
Federal Rules of Criminal Procedure. These actions have been counted as Ofilings" for workload
purposes during the month they were unsealed along with other indictments actually filed during
that month.

When courts were maintaining manual dockets and submitting manual statistical reports, it [7was a fairly simple process for them to withhold the report until the indictment was unsealed.
With the implementation of ICMS, where statistical reports are generated automatically from
docket entries, it is much more difficult to follow separate procedures for sealed indictments. [Special system events must be created by clerks to allow for docketing of the indictment in the Fcourt database while preventing the automatic submission of a filing report. When the indictment
is unsealed, additional special events must be created to generate the filing report, includingsome information from the original docketing of the case. [7

To ease the reporting burden on the courts, we would like to revise the reporting
requirements to have all indictments (whether sealed or not) reported at the time of actual filing
using one standard set of procedures. Procedures could be developed in ICMS to replace the
defendant name with the word "Sealed" in the statistical record of sealed indictments maintained
in Washington. In the summary reports published by the Administrative Office, sealed indictments Cwould not be reflected separately, but would be included in the grand total for defendants
commenced on indictment.

The remaining question is whether implementing this proposed procedure would put us in
violation of Rule 6, F.R.Cr.P. We feel that in your capacity as Secretary to the Rules Committee of
the Judicial Conference, you are the most appropriate individual to make such a determination or
to provide us guidance on how to get a "green lightr for making this change.

Please advise us whether the reporting of a "genericu case opening without including the
defendant's name is inconsistent with Criminal Rule 6.

David L. Cook

A TRADITION -OF SERVICE TO THE FEDERAL JUDICIARY

_~~~~~~~~~~~~~~~
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MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter

RE: Rule 16: Proposal To Amend Rule to Require
Government Disclosure of Witnesses

DATE: September 3, 1993

At its April 1993 meeting in Washington, D.C., the
Committee briefly considered a proposed amendment to Rule
16, drafted by Mr. Wilson and Professor Saltzburg. The
amendment addressed the issue of government disclosure of
its witnesses to the defense. During the meeting a letter
from Attorney General Reno was hand delivered to the
Committee; she requested that the Committee delay
consideration of the proposed amendment until she had had an
opportunity to study the issue. Following discussion, the
Committee voted unanimously to table the matter until its
Fall 1993 meeting.

On August 4, 1993, the Attorney General wrote to Judge
Hodges, indicating that she could not support the proposed
amendment. In support of her position she attached a
lengthy memo prepared by Mr. Roger Pauley.

Attached to this memo are:

-- The Wilson/Saltzburg draft amendment (I have
retyped the proposal and included line
numbers, etc.)

L-- Attorney General Reno's letter and a memo
from Roger Pauley;

-- Materials showing the Advisory Committee's
proposed amendment to Rule 16 in 1974; and

L-- An alternative draft amendment.

I have taken the liberty of drafting another, shorter,
version of a possible amendment to Rule 16 which does not
include a requirement to disclose the government witnesses'
statements. This version includes elements of the 1974
proposal along with some elements of the Wilson/Saltzburg
proposal. Note that additional language is in brackets;
this language parallels similar language in the 1974 version
concerning the government's ability to depose one of its
witnesses if it is required to disclose that witness' name,
etc.



The issue before the Committee is whether itshould
proceed to recommend an amendment to Rule 16. If the
Committee is interested in moving forward with an amendment, H
then the following issues may be addressed:,

-- Whether the disclosure should be trig,gered, -by L
a defense'request.

-- Timing requirements (For requesting and/or
disclosing the names, etc.) H

-- Whether thedisclosure requirements should 7
extend to "statements" by the government
witness. ,

-- Whether a reciprocity disclosure provision 7
should be included.

X, -- The procedures, if any, fordeterming whether 7
the government'may avoid making, the,
disclosure

-- Whethersome provision should be made for
deposing the government witness under Rule 15
as provided in the 1974 amendment.

7,Lj

L.
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Rule 16 1
Government Witnesses
Fall 1993

FEDERAL RULES OF CRIMINAL PROCEDURE

L

1 Rule 16. Discovery and Inspection

L 2 (a) DISCLOSURE OF EVIDENCE BY THE GOVERNMENT.

3 (1) Information Subject to Disclosure.

4 * * * *'*

5 (F) NAMES AND ADDRESSES OF WITNESSES. Upon

6 request of the defendant, the government must

7 disclose to the defendants not later than seven

8 days before trial, the names and addresses of the

9 witnesses the government intends to call in the

10 presentation of its case in chief. If the

11 government has a good faith belief that pretrial

[12 disclosure of some or all of this information will

13 either pose a threat to the safety of a person or

14 obstruct justice. it may seek protective or

15 modifying orders from the Court in accordance with

16 subdivision (d).

17 rWhen a request for discovery of the names

r 18 and addresses of witnesses has been made by a

19 defendant, the government must be allowed to

20 perpetuate the testimony of such witnesses inL
21 accordance with Rule 151

F-
L 22

23 (2) Information Not Subject to Disclosure. Except

24 as provided in paragraphs (A), (B), (D), and (E)T_,.

I
L



Rule 16 2 ,
Government Witnesses
Fall 1993

FEDERAL RULES OF CRIMINAL PROCEDURE

L
25 and (F) of subdivision (a)(1), this rule does not L

26 authorize the discovery of inspection of reports,

27 memoranda, or other internal government documents

28 made byathe attorney for the government or other

29 government agents in connection with the

30 investigationor prosecution of the case.

31

Li

E
I-

KI

mu



Proposed Amendment to Rule 16 1 d
Wilson/SaltzburgL Swnmmer 1993

FEDERAL RULES OF CRIMINAL PROCEDURE

1 Rule 16. Discovery and Inspection

2 (a) DISCLOSURE OF EVIDENCE BY THE GOVERNMENT.

3 (.1) Information Subject to Disclosure.

4

L 5 (F) STATEMENTS OF WITNESSES. Upon request

- 6 of the defendant, made no later than four (4)

7 weeks prior to trial, the government, no later

8 than one (1) week before trial, (i) must disclose

9 to the defendant the names of prospective;

b 10 government witnesses and make available for

r 11 copying any statements of these witnesses as

12 defined in Rule 26.2 (f), and (ii) with respect to

13 any statements which the government intends to

14 offer pursuant to Fed. R. Evid. 801 (d)(2)(E),

[15 must disclose to the defendant and make available

16 for copying statements as defined by Rule 26.2 and

17 a summary of the substance of any other such

18 statements, provided that the information covered

19 by this subdivision is within the possession,

L 20 custody, or control of the government, the

L 21 existence of which is known, or by the exercise of

22 due diligence may become known, to the attorney

23 for the government. In the event, however, that

24 the government has a good faith belief that

L
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FEDERAL RULES OF CRIMINAL PROCEDURE

25 pretrial disclosure of some or all of this L

26 information will pose a threat to the safety of r

27 witnesses or of obstruction of justice, the

28 attorney for the government may submit to the

29 Court ex parte and under seal all names,

30 statements and summaries covered by this

31 subdivision with a statement setting forth the

32 reasons why the government believes in good faith

33 that the evidence cannot be safely disclosed prior

34 to trial. The Court must keep any ex parte

35 submission by the government under seal until the L
36 conclusion of the trial at which time the Court

37 must make the portions of the submission that are

38 relevant to the testimony of any government

39 witness or to statements admitted pursuant to Fed.

40 R. Evid. 801 (d)(2)(E) a part of the public

41 record. The Court may review whether the

42 government failed to comply with this subdivision L

43 by failing either to disclose names, statements or

44 summaries to the defendant or to submit them to

45 the Court ex Rarte and under seal, but the Court [
46 may not review the sufficiency of the reasons

47 provided in an ex parte submission by the

48 government under seal. 7
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L 4
to 49 ~~~~~* * * * *

50 (2) Information Not Subject to Disclosure. Except

L 51 as provided in paragraphs (A), (B), [and) (D)_ and

E 52 (E) of subdivision (a)(1), this rule does not

53 authorize the discovery of inspection of reports,

L 54 memoranda, or other internal government documents

55 made by the attorney for the government or other

L 56 government agents in connection with the

57 investigation or prosecution of the case[,]. [or-

58 of statements made by government witnesses or

L 59 prospective government witnesses except as

60 provided in 18 U.S.C. [3500.]

L. 61

Committee's Note

No subject has engendered more controversy in the
Advisory Committee over many years than discovery. In 1974,
the Supreme Court approved an amendment to Rule 16 that
would have provided a defendant with names of witnesses,
subject to the government's right to seek a protective
order. But, Congress refused to approve the rule in the
face of massive opposition by United States Attorneys
throughout the country. In recent years, proposals have
been made to the Advisory Committee to reconsider the rule
approved by the Supreme Court. The opposition of the
Department of Justice has remained constant, however, as it
argued to the Committee that the threats of harm to
witnesses andobstruction of justice have increased over the
years as the penalties have risen for narcotics offenses,
continuing criminal enterprises and other crimes.

L~~~~~~~~~
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The Advisory Committee shares this concern for the
safety of witnesses. It also is concerned, however, with L
the practical hardshipsdefendants face in attempting to
prepare fori trial without adequate,.discover. 'The Committee
notes that the Federal Rules of Criminal Procedure already
recognize thte;importanceqof discovery in situations in which
the government might be unfairly surprised or disadvantaged
without' it RuleE' 2. 1 Notitceof Alibi; Rule 12.2,
Notice of Insanity Defense or Expert Testimony of
Defendant's Mental,Condition; rW andF' Rule 1,2. 3,, Notice of
Defense Based Upon PublicdAuthority. The arguments against
similar discovery ,for defendants r'e;unpersuasi-46'and ignore K
the fact that the defendantiis presumed innocent and
thertefore is pres'u ptivelya',as'rmuch ,Fin need of'i'information
adequate to avoid surprise as is the governnent. The fact
that the governmenthlearsithek burdeni of proving r all elements
beyond a reasonabl~e doubt is not ,,.n argumnt for denyna
def enaant adrequate iea ns 6Frfr reisl nding tO government.
evidence in order to. sho that a reasonable doubt exists. ,

[ll1 ,.1i o I>lr Iilf l [ 1 1,rR IrI 1 li>5 t lj, j t , *Oilrfl 77 177t'; "b ~iF 7 7 7r FFit 7

The Advisory Committee considered several different
approaichesS'rI to ed~covry pnlbehl'ofEafdefendan+l 'In the
end, it adopted a middle ground between complete disclosure
and the existing 'Rule' 16. 'ili lldEsientilally>l!S the &mijtteee
proposes that the, government ipmust disclose names of
witnesses and their, s1tatements as well as recorded
statements or a summary in lieu thereof statements by
alleged coconspirators luntless th9 gqvernment submits, ex
parte and under saeal, to the Cout written reasons why some
or all of this evidence cnnio t n shef 1 lp disclosed. This
approach adopts an approac of presumptive disclosure that
is used in a nubp of0 [Unitelii Me buisusd n pU r oUS 1 e- ttorneys offices. itrecognizes- the ijf die all eass, but

prote~~tisiv nrigs [i eA h gvern'eli]nt has a-
good faith 1 ~bs l ~6 r 0erig o hH~af y ~Iither. K

The J're ire ient t~iat th rd~iId~e'quest discovery
under this ubiyisi nLj 1~tfirwes Pro Ito trial' F
assures tha 'the i 'fiontimtoLi
respond nto idefes ' q" st'[ o1i1yey id & ha last
minute disdlvey lr e~ Ic~nsr ' jodea trials
or disrupt the1 oZnn' ~at~~~~~l wi~ll: be
foreclosed .IWe~rv~Jin~k rgdrnine'i ied not~
provide the11 dic& 0 rer ur~~{~[h lLedit`until~ one
week beifor tria ~s~ e'[r! .1 F[aout the
safety-of-' arth~t~T ~O S
obstruction ofrr B eidpoiibee
makes reciprocal dc Ad.rdatcno
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reasonably be expected to provide names of witnesses or
statements until the defense has an opportunity to examine
the names of witnesses, theirstatements and the summaries
of coconspirator statements which the government will
provide. Since the government need not disclose until one
week before trial, the defense will need the week to prepare
for the government's case and cannot reasonably be expected
to announce the names of witnesses orto disclose their
statements before the trial begins. Although the absence of
reciprocity may appear at first blush to lack symmetry, the
Advisory Committee believes that the amendment in fact will
promote symmetry in the rules. The government already
receives notification pursuant to Rules 12.1, 12.2 and 12.3
with respect to the defenses that wouldotherwise pose a
risk of surprise, and the government has the exclusive right
to offer statements under Fed. R. Evid. 801 (d),(2)(E). In
providing for enhanced discovery for the defense, the
Advisory Committee believes that the danger of unfair
surprise to thedefense will be reduced in many cases and
that trials in these cases will be fairer.

The Advisory Committee regards this amendment to Rule
16 as a reasonable step forward,,and as a rule which must be
carefully monitored. The Advisory Committee does not
preclude a further-amendment to Rule 16 to deal with
problems that might arise or to recognize the invalidity of
one or more of the four assumptions upon which the amendment
rests. The four assumptions are the following: (1) the
government will act in good faith, and there will be cases
in which the government will have a good faith belief as to
danger without "hard" evidence to prove the actual existence
of danger; (2) in many cases judges will not be in a better
position than the government to gauge potential danger to
witnesses; (3) post-trial litigation as to the sufficiency
of government reasons in every case of an ex parte
submission under seal would result in an unacceptable drain
on judicial resources; and (4) post-trial disclosure of the
relevant portions of the government's submission will permit
defense lawyers and the judiciary to assess the extent to
which the government is avoiding discovery and the
legitimacy of the reasons proffered by the government.

In requiring that relevant portions of an ex parte
submission by the government be kept under seal only until a
trial ends and then made public, the Advisory Committee
intends to provide a mechanism for scrutiny by the
judiciary, defendants and their counsel, and the public of
the number and type of instances- inwhich the government
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professes to be concerned for the safety of' witnesses or 77
evidence.- The Advisory Committee provides in its amended Lj
rule that the Court may not review the sufficiency of the
reasons provided by the government in, any given case; it may,
only 'review whether the government either provided the
defendant with the-'required discovery or made 'fthe required-
sumnission. The Committee's intent is to assure that in
camera submissions- under seal do not become a subject of
satellite 'litigation in every case in which they are made., 'J
It is true' that, the ambndment provides anoipportunity for
the government to keepi 'secret the information covered by
subdivisi n S'(E`) even though 'jit lacks a good 'reason for doingC V,,
so in an individual,'case.' The Advisory Committee recognizes
this possibility but is' not prepared' to believe that', I
government bad fait' is certain`to be' a problem. The 1
Committee is certain, however, that it would require an'
investment of ' vast 'judicial jrelsources to permit post-trial
review of' 1iall i'submissions. hThus,I the amendment provides' for^1
no review sf government submissions in VindiJvidual cases. 'No
defendant wil.l be worse' off under 'the doened'dirule than
under' the current version of Rule 16, since the current fl
versilonq of' Ru.e l16' fall ws the ergovernment to6keep secret the
informatwibnt oco ere"dibyl ithe lamendedirule whether or' not it
has a go>;:&ldirfalith~ireonII 11 -or',doing so !bjin any i#idividual case.
Moreover, this lNdtE est blishesthat the' 'Advisory Committee
has fnot |rec~ludeli a1 further1 amend'ent toi Rule16 to ideal

t l t~~~i 'i'4j 'I ,, ~I ~, j III [111 fif tj ,1, hI I .slt il l

w' > [11 14 ooit~lhdaf u d "di! ti' 'b''~i ''' ''' '>llf t '1 '[ r
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Li U. S. Department of Justice

Crininal Division

Washgo D.C 20530

August 5, 1993

Honorable William Terrell Hodges
Chairman
Advisory Committee on Criminal Rules
P.O. Box 1620
Jacksonville, Florida 32201-1620

Dear Judge Hodges:

I am advised that the Attorney General's Office yesterday
sent you a copy of a letter signed by her relating to the Rule 16
proposals to be considered at the upcoming meeting of the
Advisory Committee in San Diego.

In order to assist the Committee in its deliberations and to
show (as the Attorney General's letter asserts) that the
Department did not reach its position on the Wilson/Saltzburg
proposal "lightly or without careful consideration of both the
pending proposal and other possible alternatives", I am enclosing
a truncated version of a comprehensive memorandum I prepared for
the use of the Department's highest level officials in
formulating a view on this issue. 1

I look forward to seeing you in October.

Sincerely,

Roger A. Paule Director
Office of Le gislation
Criminal Division

Enclosure

cc: Honorable D. Lowell Jensen
Professor David A. Schlueter

1 The memorandum omits as confidential the-"Recommendations"
section, included in the original memorandum, but otherwise is
complete.
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August 4, 1993

L

Honorable William Terrell Hodges
Chairman
Advisory Committee on Criminal Rules
P.O. Box 1620
Jacksonville, Florida 32201-1620

Dear Judge Hodges:

This is in response to your letter' of April 26, 1993,
requesting the Department of Justice's' views on two proposals to
amend Rule 16 of the Federal Rules of Criminal Procedure to broaden
defendant's pretrial discovery rights. The first and more
significant proposal would require the government upon request
(subject to a-rather complicated process whereby a prosecutor could
exempt certain information from disclosure) 'to disclose the
identities ''and' 'prior statements of its prospective witnesses as,
well as any statements of coconspirators which the government had
in its possession. The second proposal would require the
government, as to any documents required to be disclosed under Rule
16, also to turn over to the defense any method of indexing or L
organizing the documents in order to facilitate their examination.

Pretrial discovery in criminal cases, particularly insofar as l
it involves disclosure of witness identity, is as you know a
subject that has been widely debated and that frequently engenders
great controversy. State practices vary tremendously, and there is
no consensus'lon whether broader discovery produces fairer or more K
efficient justice or the reverse, or whether such discovery (even
assuming some benefits therefrom) may be accomplished without an
unacceptable diminution in witness safety, privacy, and willingness
to cooperate which is so essential to the'effective enforcement of
our criminal laws.

I am not persuaded that a change in the current federal system K
which would require pretrial disclosure of witnesses' names and
statements and the statements of co-conspirators in all cases best
serves the interests of justice and is appropriate at -this time.
Although the proposal is drafted to address the issues of
obstruction and witness intimidation once-an-indictment is handed m
down, it could nevertheless discourage witnesses from coming-
forward in the first instance.
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Although there are federal cases where obstruction and witness
L intimidation are not legitimate concerns, the proposal is too broad

in its application. Accordingly, the Department cannot support it.
This conclusion, which was not reached lightly or without carefulL consideration of both the pending proposal and other possible
alternatives, is in accord with the unanimous recommendation of my
senior advisors, including many with firsthand experience in

C litigating criminal cases in the federal district courts. However,
L in an effort to serve justice, balancing the interests of fairness

and efficiency in its determination' with the need to assure that
those witnesses who assist in its determination are free of
intimidation, the Department will -,''consider revising the
instructions to federal prosecutors on pretrial disclosure of
witness identity in the United States Attorney's Manual.

L We must object as well to the second proposal, which I
understand was briefly considered and rejected by your Committeer last October. The proposal is motivated by the laudable desire to

L save public monies in the form of hourly fees paid to appointed
counsel when those counsel have to pore over hundreds or thousands
of documents in a complex, multi-defendant case, searching for any
materials relevant to their particular client. However, requiring
the government to turn over an index or other organizational system
it may have devised for the documents would set an unwise precedent
with respect to the work product of federal investigative agencies

Li and prosecutors. It could also in many cases unfairly reveal'the
government's theory of the case. Moreover, it may be doubted
whether any competent counsel would deem it appropriate to rely on
a government-provided index to a set of materials or rather would
feel compelled to examine all the documents independently to
determine their relevance to his client's defense. Likewise, a
requirement that the government provide an index or'organizational
system would almost certainly lead to additional litigation, where
counsel' alleged that the government's index was inaccurate orr misleading. The cost of such litigation would reduce or eliminateL any savings contemplated by the amendment.

in The Department's response to proposals to increase discovery
in criminal cases has'traditionally not been inflexible but rather
has been based on an issue by issue examination. For example, it

C is my understanding that the Department, while not without its
concerns, in recent years worked constructively with the Committee
to fashion the pending amendments (due to take effect later this
year) to expand Rule 16 to provide for reciprocal pretrialdiscovery of expert witness testimony, a'nd to extend Rule 26.2

&j (relating to the provision of witness statements after direct
examination) to various pretrial and post-trial hearings.

o2
LiI
L.'t
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I intend that the Department continue its policy of 7
constructive dialogue with the Committee. -Although we 'cannot
support the pending proposals, I look forward to working with you'
and the other Committee members on many important ,matters to
enhance the fairness and efficiencyof ,the justice procdess.

IN . aet Re , L

LJ
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U. S. Department of Justice

Criminal Division

L. Wa&hngem D.C 20530

MEMORANMUM JJN 21993

TO: Philip B. Heymann
Deputy Attorney General

FROM: Roger A. Pauley, Directrv
Office of Legislation K
Criminal Division I\V

v SUBJECT: Pretrial Discovery Relating to Government Witnesses;
Policy Options for Addressing a Pending Proposal to Amend
Rule 16. F.R.Crim.P.

7 At your request the following provides background, a discus-
sion of policy options, and recommendations for the Department in.
responding to a pending proposal to amend Rule 16 of the Federal

, Rules of Criminal Procedure to provide greater discovery of
government witnesses and their statements.

A. BACKGROUND

L. 1. Current Law and Practice.

Except in capital cases, there has never been a requirement
that the government in a federal criminal case disclose the names
and addresses of its prospective witnesses or their statements. In
capital cases, 18 U.S.C. 3432, which dates from 1790, provides that
the government must furnish the defendant, at least three days
prior to trial, with'a "list of the veniremen, and of the witnesses
to be produced on the trial for proving the indictment". This
statute (which does not require any witness statements to be
revealed) has been interpreted to require only the disclosure of
witnesses in the government's case-in-chief, not rebuttal
witnesses. Goldsby v. United States, 160 U.S. 70 (1895). Its-
purpose is to assist in preparing they defense by allowing an
opportunity to interview the government's witnesses. E.g. GreaoryL v. United States, 369 F.2d 185 (D.C. Cir. 1966) (holding that the
prosecutor's advice to prosecutive witnesses that they not talk to
defense counsel unless the prosecutor was present denied the
defendant a fair trial); but see United States v. Black, 7.67 F.2d
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1334 (9th Cir. 1985) (prosecutor's letter to prospective witnesses

merely advising them-of -right to decline to be interviewed by

defense counsel did not deny, defense fair access to witnesses).

Section 3432 contains no exception, even when there is evidence

that providing a witness list pretrial could endanger a witness'

safety or lead to efforts to obstruct-justice.' For this reason,

the Department of Justice last year sought an amendment of the law

to create suchan exception, since fear for witnesses safety had

caused at least one, United dStates Attorneiy to opt against seeking

the death penalty. At our request, Congressman Schumer offered and

Congress adopted a provision in last year's conference crime bill

that would dispensewith the need to suppily arlist of veniremep or

witnesses if the court finds that to do s6o "ay jeo paardgi the' life

or safety of any person" (S 3070 of H1.R3371). 1

In non-capital cases, disclosure Qf witness lists and

statements is governed by the so-called Jencks Act, 18 U.S.C.,3500.

This statute was enacted in 1957, after the Supreme Court decision

of the same year in Jencks v. United States. 353 U.S. 657. The

Court in Jencks he inthe exercis6 elo, its supervisory ,jpower,.
that the defense ,was entitled to obtailfor impeachmentpurposes,
statements '44 w hich ' thadbeenmd p r tagets bygcyvernment 7
witnesses, iand, that" the0 proectr wseqied pon 'demand, to
turn over such statements to the defense at the time of cross-

examination. Defendants, lhoweyer, ibga1i llmost immediately to _

cite, Jen cks in, suppor, of 'far~mo e i discovery requests,
which inmany Iinsitancs were, es. mThese

events ledt Depzirtmert o Ju e p ptl ts it legislation
to clarify adlimit the reach ofJnzsiw~c ei lationa'& few

months later was adopted as 18 U.S.C. 35b' pee Palermo v. United

States, 360 U.S. 343 (1959). That law states that, in Alany crimial

prosecution brought by the United Sat es ' no statement or report

in the possession of the United hi a made by a

government witness or prospective Gvxnetwitness (ohrtan
the defend~nt,)1,, shall be,[the,,subject o

inspection ,iunt il ad, hrteas~ t, sbporedisoey or
the cae. It Ias I on , dic examination L

in the trialof beas uif rmlyhed at
implicit iC d
appiabe ono-aptlcssh 1 I~prbet 8USC
3432 isnilrhttm roe~nl'

witnesses'Ad 1 id~,tegv~e~fh5 ensce~u~i

The Department had -sought 3, nguAe that w,,ould prvie an
exception, clis=W$ i to rdVidls

would lik~ embutsttos'aspct
of our prpoalw1s otadopted. , ' 4 K.

Nor does. th consiutional dVoct ineof. d v -'r'land,

373 U.S. e (1963er),rd suvlyscursse& eca Mt l, require such

discloslure. eath 'odv. Bur-s'ev','4 .. 5517)
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securing a writ of mandamus when district judges have, from time to
time, attempted to compel such disclosure. E.g. United States v.
Algie, 667 F.2d 569 (6th Cir. 1982); see also In re United States,
834 F.2d 283 (2d Cir. 1987).

Currently, the Jencks Act is substantially embodied also in
Rule 26.2 of the Federal Rules of Criminal Procedure. That Rule,
adopted in 1979, differs from the Jencks Act in that, following

L another Supreme Court decision (United States v. Nobles, 422 U.S.
225 (1975)) holding that it 'is permissible to impose discovery
obligations on defendants in criminal cases, the Rule provides for
reciprocal discovery of witness statements following directVw examination. 3 In addition to this Rules expansion of the Jencks
Act to encompass defense witnesses, the Supreme Court earlier this
year transmitted to Congress amendments that would extend Rule 26.2L also to certain pretrial and post-trial proceedings where- live
witness testimony may be offered,' including detention hearings,

r sentencing hearings, hearings to revoke probation or supervised
release,< and hearings on collateral attack motions under 28 U.S.C.
2255. 4! Also transmitted to Congress was an amendment of Rule 16,
F.R.Crim'., to require the parties to provide reciprocal discovery'
with respect to prospective expert witnesses, in the form of a

L written summary of their articipatedtestimony, the bases therefor,
and the' witnesses' qualifications. These 'amendments, unless
lmodified' or disapproved by 'Congress, will take effect ona

L December 1, 1993,.t The Department, in the main, did not oppose
these Rules changes.' l

Notwithstanding Congress' 1957 rebuff, in lthe Jencks Act, of
judicial attempts to enlarge the government's pretrial discovery
obligations' the Judilciai' Conference in 1974 launched a major
effort to req uire the government to disclose pretrial the names and,
addresseslof its witnesses In 1974, the Supreme Court transmitted
to Congress Ahe Conference's proposal to amend Rule 16, 1
F.R. Crim.P.J, to require the government, upon request, at any time
after in'to -divulge the namles and addresses and criminal

r 3 It should be noted that Rules take precedence over
-J previously enacted statutes with which they are in conflict, by

virtue of the so-called "supersession" language in 28 U.S.C.
C~ 2072(b). Thus, a Rule to require pretrial disclosure of witness
L, statements would effectively overrule the Jenck]s Act.

In Il83, an amendment along similar lines to Rule 12 was
adopted, appl Oying Rule 26.2 to suppression hearings.

5 The Dcpartment sought and obtained language permitting the
court in prefrial detention hearings to dispense with the Rule 26.2L requirements''1"for good cause shown"., The reason for this is the
practical cnciern that a witness' prior statements,, at so early a

7 stage in the$ criminal proceediing, might not be readily available.

L7
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records of all prospective witnesses to be called in its case-in-

chief. Disclosure'of'witness statements, however, would continue LJ
to be governed by the "Jencks Act; and the government would, have the
right to depose any witness whose pretrial identity was revealed.
Under the proposed, amendment, furthermore, the government would
have anidentical opportunity to,,,," obtain the names and addresses of

defense witnesses.

The Departmeni, steadfastlyF but nsu o sd the

eD~~~' " 0, , , I1 1T
proposal ethroughout the Rules-writin4 process When'theRule

reached!. Congress, tie' Dep'artment,, grea tlyt concerned' "about 1'the~

~~~~~~~~~~witnesss L~iE. f -f
, i - , , 1<1 I dj '' , . , 1 Ll il0, i1' ,,[ , '' ]I N ii1 1r4 .1,

proposals'spotential for, endang in' g iansdss fanc, facilitating
obstr c>o ~jitcmutdams~e apinto )lcdefeat ithe

amendment. D Mobielimaln the Attorey neCa-Ini's od' Committee

of UnitcdStatesAt e the Department s t d the HouseL
and Sen aeay fCommeg tess de dora
instances of threcent, witness cun daiing ger 70'

appended ~ ~ ~ bse andto 't rersetti-
JP~~~~~~~~~~~~~~~~~~~~~~~r

testified $H eatri trdrilyrJi1 Cng ~ce the"

proposed L, Ru!e ; , ~Th eeneIahevr spptd
the Rulb,~ 16, amnmet s A~r' rtr dt

struggil~, [te~~~n~, o~~o rJie,}n eiltid
enacted ,(Pl. ~j
In the' Ho~~t Mul 1ar.~sslst ~vin,

VIM Nl ~~~~~~~~~~~~~~~~~~~J aI -
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In the years since 1975, there have been sporadic attempts byL the defense bar and some judges to revive the issue. House
Subcommittee hearings were held in 1986 on legislation to require
the pretrial provision of witness lists and statements by both
parties in criminal cases, but the bill went no farther after ther Department testified in opposition. Likewise, a proposal to

L consider a Rules amendment like the one promulgated in.1974 was
brought before the Judicial Conference's Advisory Committee onL Criminal Rules in 1989 but was rejected after the Committee was
advised of the Department's continuing opposition.

Formal Department of Justice policy with respect to the
I pretrial disclosure of witness identity is set forth in S 9-6.200'
Li of the"' United States Attorneys Manual.8 After noting that

prosecutors are under' 'no legal obligation! to reveal witness
identities pretrial and that insuring the' safety andi

r ' cooperativeness of witnesses and safeguarding the judicial process
from undue influence are ,among the Department's highest priorities,L the Manual states that it is therefore'"the Department's position
that pretrial'disclosure of a rwiiness' identity should not' ,be madeh
if there is,i in the judgment of the ,prosecutor, any reason :to
believe 'that. such, disclosure wbuld iendanger the safety of thed
witness lh or I,-a'ny- other' person, or ,lead' to effortsto obstrLuct,
justice." Iii The Manual'goes onh to indicate factors that are relevant!
to the 'posI'sibility' of witnessint-imidation ,or obstructi`6n, ahd'r provides 11further that' pretrial disclosure of',Ia witness' lidentit1y

L "shouldn;'t ordinarily be lmalde against the known wishes of any
witness." tastly, however, ;theI)Xanua1. points lout the advantageus of
pretrial disclosure (absent'lany iditction of untoward coh'seqenes,
of the kind previously nmntioned), including an enhancement of the
prospects that the defendant will p1ead guilty or will institute
plea n gti i tons, rdta may obViate the, need , foA I
continuarce Fn he v oanua conclues 'In S
whether 6 ntlo ic~~s the idpntSt of~ aiwithesspihPIorito tri~a
isrcommi~ttd 'nto h A etic n f the ,Or i' 6deral rosecuto r, and ',!t,.a

discret&i' 'n' should be :ecse na cae-~by c se ndh 0witness-1 y-
U. ! wit' ' of wnsa fy and wi I'I 'gnssI,6

cooperate, and hetert oftejdca"pcs, r
paramount"I'I

Inl'i fact, practicdtlvari es widely among United States-)AttorneysiIIL Off icesl1 'll~'ard 'eveh n the same Offiice aIml ong' 'ihdividualI
Assistar tls, as is apparent from thle comments rec ived on the
L pending p'roposal (discussed below) from federal prosecutors. XA few
follow a virtual "open file" policy of revealingI to defense counsel
at an eloy s~tage, almbs ovrvl'erythiigi abou te govern nV case,
includiiig'witness identit ly1' and prior statemenIts. Othe' goto the

L 8 It appears, however, that there is no written IDepartment
policy with respect to the provision of Jencks Act'statents from
witnesses whose identity 'is known. n Act s m fro

[i VTo
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opposite extreme and invoke the Jencks Act routinely to withhold

such information; while st-ill others are in the middle, adjusting

their practice, more ,to the ,facts of each case (as the Manual

suggests is proper). ,

2., The, PendinagProposal,

The,, Advisorysilm, C itteeoRn Criminal Rules of ithe Judicial

Conference typically meets twi'ce each year.I Likelot1 er Advisory ,

Committees, lt' has assigned to it' a liaison member from the
Standing Committep1on RsoPactice and Proceduare -(on1 wich the

Deparlment is Xeplreseinte,0 Aiby 1~he Dpty Attorney G eneral) IThe
liaison [membeIw for the isittee Ion CriinalI Rules s

Willia ri fnettorney from Little Rlo k
anska 1 A e 192eeting of NN the A diory

Committe .~Jlo nnu~dta ewud~liji~etb~ placedjop; khel
agend o the Cmnte' nctmting'inprla rop salji Ito
amend R I f rm h pl rae~, ebdend~i s £7
discovery 1r 1ght j el n ~~ wtnse, ntatements

Mr. Wilo tt¶ 1th#~n~i a~ 1 1u ~1n~estable..¶ that
in, feerli~l1es[d wa epaiv nd neaignr

resdoto L~i~ h

Prof ess!t>
offered aalm atl iovryiasrrow

pas iox1r hF ~<al (, nI ANd ,o~ y

righs ~ K9 4L

Pr~~~~~l -~ssrSal~br icltdt
all Id PF1 Tud~

~~~ ~ ~ ~ end ~~~~~~Rul e 6
F.R. ~ ~ ~ ~ tnre~mde no

than fs~r FFF¶k IFl , In n we

bef orel ONF' S[F 1

their ~t ~ ~ ' ~~F iFr1eal21 wl n
i I F !FFI [1,F lfIR

statem ntto~y inn fe a~ vd~c
under i saaoei4ce ru~~da s1a7ofany otr

such FF* 'e 'dIecI
governmn ~ FFF FFF (st ~hans ~i
cocons 1 F F [Fsuhstetswti

[-p1 ~ ~ i~~the~ ~an~~ia~P does not ''speicaiy

addres'rC'4 'r lF ~~ aih4~rmi Ihe 4iscdit~~
witnesF F ~ F~~ rcial- matter, MOs ral
United FtrKd ohrfeealprosecutorstea boh
issues;~ I IF ~ F

0 F~F~~ Fl~~rt Fi "' WisonandF~bb, Hubbell lare known t
and app ~~~~~~~~~~~~~~~~~~~~ad c ~e anotheir. '
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time period addressed by the Rule. The obligation would not be
f+' reciprocal because (as explained in the draft Advisory Committee,L Note) the government need not disclose until one week before trial

and the defense will need that week to prepare for trial and cannot
be expected to disclose its witnesses. The draft Note further
justifies the lack of reciprocity by pointing to Rules requiring

S the defendant to give prior notice before raising certain defenses
such as alibi and argues that only the government can introduce
coconspirator statements. In an effort to protect witness safety

S. and the integrity of the judicial process, the proposal also
embodies a unique procedure. The proposal would allow a federal7 prosecutor who has a good faith belief that pretrial production of
any witness' name, statement, or summary would pose a threat to
witness safety or of'obstruction of justice to file a statement ofL reasons under seal why apny such information could not be disclosed.
The court, could not review the sufficiency of the reasons.
However, at the conclusion of the trial the court must make public
the portion of the statement of reasons that is relevant to the
testimony of any witness or coconspirator statement that was
admitted in evidence.

Upon receiving this proposal in February 1993, I caused it to
be sent l for comment to every United States Attorney's Office
and Section within the Criminal Division. Every response expressed
strong opposition. Nevertheless, in, the end, the,,Attorney General
on thes dayof the meeting did sign a letter toi the Chairman (which

L I hand-delilvered, at the meeting) asking that the matter be
postponed until the Committee,'s next meeting (scheduled for mid-
October). After the letter was circulated and the issue discussed
among the Cogmittee, 'the Committee voted unanimously to grant the,
Attorney Generals reque'st. However, some members voiced dismay ate
the d'el~ay and ~theCpommittee6 voted to ,instruct the Chairman to write
a letter tohthe Attorney General seeking the Department's written,
response tothe proposal or any, alternat ive suggestions 'by August
1 (as well ,as our Views on an unrelated Rule 16 proposal, also due,
to be considered at -the saJe meeting). That letter (copy appended)
was dispatched by the Chairman on April,,:26, 19 93. .

B. GENERAL CONSIDERATIONS a

Before focusing>> non ,ii--specific options, ,such as, the
Wilson/Saltzburg' lamendment, for idealing with witness discovery, it'
is appropriate6,to enunciate some' generally applicable sfacts and,
principles which form the framework for consideration of particular
proposals. In tWiis regard, a discussion of the'asserted general
benefits and disadvantages on both sides seems in order.

1 The proposal came to me in my capacity as the Department's
designated representative on the Advisory Committee, a position I
have occupied for approximately the past twenty years. -



I. A 'critical examination of claimed benefits from amending

Rule 16 in the manner proposed.

The proponents of Rule 16 'amendments to require pretrial
government discloure ofl witness identitiesad ttenscli

whatthe dvocates'l obraened dis'coveryttraditional lyc caim will~l'

re-sult L thererom:i, namely, i;Oncrease firnegss andl improve~ddi
ef fici'ehc'y`., On ¶he f~n ie hil a )vcates of Wider fera
discovery cannot' colorably ~assert that le eral c~riminal trials-are-
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pearatio of thdeedt'scs Fo eamete wuld'
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These concerns were echoed recently in several of the comments
received from United States Attorneys' Offices when the
Wilson/Saltzburg proposal was circulated. 12

Also on, the benefit side, the claim is that pretrial access to
L government witness lists and statements will bring about greater

efficiency in the disposition ofcriminal cases, by facilitating
guilty pleas and, in-the event of trial, by 'eliminating the need in
many instances for a continuance. While it seems undeniable that

L in cases that go to trial adoption of broader Rule 16 discovery
along the lines proposed will obviate the need for continuancesL based on the government's presentation of a "surprise" witness, the
fact is that only a'small percent of federal criminal cases go to
trial; 13 and for those that do not, the claimed increase 'in
efficiency from wider Rule 16 discovery of government witnesses and

L statements is highly questionable. Far from leading to more and
quicker guilty pleas, adoption of such' a proposal might actually
delay the entry of such pleas at least where the proposal '(as is
the case with the Wilson/Saltzburg amendment) calls for disclosure'L a fixed number of days before the scheduled trial date. Barring
unusual circumstances, no defense counsel operating-under such a,

7 Rule would opt to have his or her client plead guilty until seeing
L the government's witness list and being provided with thelirprior,

statements. ': Accordingly, most plea negotiations could not be
finalized, or even begun in some situations, until shortly beforeL the trial was due to start. Moreover and ironically, the shorter'
the time period before trial in which the discovery must take place
(a feature 'included in many, Rule, 16' proposal1s as one method, of,
reducinig the risk of harm to prospective government witnesses),'14
thteworsde the ,impact on effici, :enc' from the,' standpoint of plea

Do he o . P. ..entry an negotiation.

L Wholly apart from the effect on "the timeliness' of pleas,
adoptionsoy Rule 16 changes of the sdughtpropIosed lwill inevitably
lead to increased litigation thus diminishing or eliminating
whatever efficiency gains are achieved at the trial from 'a reduced
need for continuances. One need only look at the civil side of the

Th12,Ihe Departient I's concern does not rest primarily on the
possibili'tt r'that ''witness statement disclosure pretrial i y
7 facilita'te''',p','e'rjur Iby, the defendant, although thatI is, certainly
also a debatable proposition.'

1 United, States Sentencing Commission, '1992 Annual Report,
p.54.

L. 14 See, e.g. the three-days before trial period adopted by the
House of 'Representatives, in 1975 during consideration of the
Judicial Conference proposal.

L 2



10

docket to see the dramatic litigation explosion inherent in liberal 
C

discovery. While it is true that no one, is talking,, in terms of f,

the present proposals, about such civil discovery" devices as

interrogatories and depositions of witnesses, even the -pending

proposals, have a sign'if~icant potentia'l for Iincreased litigation and,', '

delay. For example, 'litigation lwill inevitably ensue, when the

government seeks Rto put on ''a witnesswh'ose -name wasnot disclosed'

pretrial !to the defendant. This',can be epedted,, to occur with some "

frequency,, ,ibeoa'usei, many, witnesses: are only debriefed ,, by ibusyN

prosecutors a, few days Def or''e trial , an'd"'su'lc~h debri~ef in'gs'm~ay, cause"
new witness' to I, become know to ' te prosecutor only, shortly before

tral(r even inalengthy til after ithe trial hscmmne)

Nevertheless, the defendant will contend that the' rnt e

testim YmlJjtlSI alFil e ; l dljl r ,I-ii~ igovernml vha 1 I~rbip5 i~iiv 2X t1 ai r bI 1

aed in[ bad fit or led to exercise due, iligence in' learning

a cet A ,d gf2e'

of the wlitness, suftfh idien tlyabefcr, t ar e.I rto p wh thel rule.
Also, th government may" nially in 'advertently fail to, l a o

witness. fititain will then takeh ac as t h Ir'med for thi s

teston~is i a edg. LSI I , R

subst~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~bl W f i, "Jg ~ LW 1 ,116I'L;! , I I0l
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C this category. Thus, it is somewhat misleading to argue that the
defendant in a criminal case deserves greater discovery
opportunities because to do so will further the search for truth,
when most defendants have no interest in the truth being found by

L the trier of fact. Second, the danger of witness intimidation or
L reprisal, or of obstruction of justice, is far less in civil cases

than in criminal. Precisely because the stakes are higher for theL criminal defendant, -the risks of affording him or her earlier
access to witness identities are heightened. The asserted
"anomaly" of disparate degrees of discovery between civil and
criminal cases is therefore unfounded or at best unproven.

L 2. A critical examination of claimed disadvantages from
amending Rule 16 in the manner proposed.

Witness Safety Concerns.

Leaving aside the Wilson/Saltzburg proposal, the principal
concern expressed by those opposed to past proposals to amend Rule
16 to require pretrial disclosure of witness' identities was fear
that such a change would result in physical harm to witness and
others and efforts to obstruct justice. 15 Is this a valid
concern? If so, it would appear to be an extremely powerful
argument against requiring such disclosures, since it is difficult
at best to make the case that some increase in the fairness of

L (admittedly constitutionally fair) trials and in their efficiency,
even if assumed arguendo to result from the disclosure, is worth a
higher cost in human life and limb to witnesses and other innocent

L victims. Those who argue that proposals like the Judicial
Conference's 1974 amendment to require the disclosure of government
witness lists will cost lives essentially contend that prosecutorsK must be able to rely on unarticulable hunches or modicums of facts,
-which a court might not recognize as sufficient to meet a legal
standard, for denying pretrial discovery. The legal backdrop for
this contention is Rule 16(d). -That Rule contains a mechanism,

L asserted by proponents of witness list and statement discovery as
sufficient to safeguard prosecutors' legitimate concerns for
witness safety and obstruction of justice, that permits a court --

K as to any discovery required by the Rule -- at any time upon "a
@ sufficient showing" to issue a protective "order that the discovery

... be denied, restricted, or deferred". The court may allow
F motions for protective orders to be submitted ex parte.
LJ Prosecutors maintain, however, that this is not adequate to

safeguard witnesses because "sufficient showing" is too elastic a

a' As previously described, the Wilson/Saltzburg proposalK responds to this concern by the unique device of having the
prosecutor file an unreviewable statement of reasons for not
including a particular witness' name or statement. Whether or not
this mechanism succeeds in its goal or is otherwise problematic

r will be addressed later in the options part of this memorandum.
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standard and gives courts wide discretion to deny an exemption.
Some judges," although acting'in perfect g'ood faith, would if a Rule
16 amendment were adopted to mandate 'the provision of government
witnesses-lists -and statements, make judgments under Rule 16(d) ,
that areF mistaken', 'with: tragic consequences. Moreover, there will
be insttances in which the prosecutor has little more than a hunch,
based ont the'typ`e of offense^ and offender.ithat a witness' life may
be in jeopardy if his identity were prematurely revealed. In such
a case,','Ru'lehG 1 16(d) 's "sufficient showing'" standard, however --
interpreted, could notbe' met. In thisI situation it isargued, if
the prosecutor is wrong'^and',discovery is'. kimproperly Ideniedall
that is lost is (arguably) a small measure of fairness and
efficiency; I't if ithei tproc It -ris, right, 1yet-is'i compelled to
make the disclosure, what <is los6 i '4theH witne'ss'' aor another
person's such'as the witness' spousess or child's) life. K

Therefore, prosecutors assert, paramount concerns for witness
safety are 'f'runfavoidably c'ompro'mised if' the decision whether or not'
to disclos their i iti et [as

prosecutors tothe tcourts., 'Against-i this, advocaes f[witnes "list,
discover have relied "on three things -- one' in rthie natur-eof l'1la
demurrer badonAlleged.y: con~trary State.xerec,'n to
consisd ' at '' trtectio A, ' d F te ill
proposal.'[' f' F

For ~th:irl first; Vpoinit, discovery proponehnta 'iasset i ati many
States 1 st ich lp[Fas Florida have operated f or, years~ n'd rjhl aws that
requi rnmlentto '%I ds e t i esand
stateme Fs i~fFfits prospecti~ve, witnses wihUt an ,ldue' i

i'lral't', r !: i :l i . . i" I bi 1,Ijl ' :l,^i F. rincidenc.lj1 itnes '|tamperi .g or 'vl e | Lnc. H ron
such Sae ,hav ', itestifiedd to~ th4,efcl~ ifik~ ore ,
C ongr essi ki,' IF 'Fi1'^ 1 ' ' '. 1 ! I ' Ii

~J' I~ j :, I14rk1 F F W'~r K -9 I!jE i ,

16 In 1974, 'the Note accompanying the proposed Rulel!16 change
to requireiid disclosure of` witness lists (but not "statements)
enumerated, 122States'that had such requirements. P liminary
research has' S'r1eve4aled no more recent compilation of such States,
and time h'a's 1'anpt permittedme to conduct a survey -of alil 506States
to ascertain whether that number has increased or decreased since
1974. Likew se information is not readily available a'f to how many 'Tj
States requ*.rejdigsplsure also' of witness statements, b log ic and
intuition suggesttth'at the number isl sma ler. Forinstnce, A1aska
and Kansas,,, 1wic require witnesslist disclosure, haeee1 lstatutes
like the Jncks.'s Ait :which bar 'any requirement tojwitness
statements� ntiftlrllaft~erbt~dli-reactexamination. 1 1,2 Ill4,,tl~l ,,,iliriil!! t F'

-2 l'lilttl' ll l ' lKll D 1' z't, ' ss K,' ' ' ' ' # C, , ' ,1, tqtl~ . 't f ' J t
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The relevance of State experience, however, is questionable
r7 because States typically do not try the same kinds of cases. 17
L A local grocery store robbery, for example, is not likely to

involve the kind of defendant who would threaten or kill witnesses
or seek to bribe a witness or juror. Federal criminal cases morer frequently involve defendants who are liable to engage in such'
conduct. Moreover, the alleged State "experience" is not based on
hard data, or at least none has been cited. The impressions of a
few practitioners are not a -substitute for a properly conducted
study which would examine the comparative rates of witness
intimidation between States which have witness list discovery and
States which do not, or between the former and the Federal
Government.

Second, proponents of Rule 16, change have asserted that
witness safety concerns are largely satisfied 'by a provisionlin

L Rule 15, F.R. Crim. P., permitting the government to depose a
prospective witness before trial. , This, it is said, will remove
the incentive to kill the witness since the deposition could then
be admitted as former testimony. The threefold response is that
(1) former testimony is not nearly as effective in most, cases as1
live testimony; (2) deposing the witness does 'not prevent attempts
to alter a witness' testimony through'-threats or violence; andI

L (3) the opportunity" to 'have the fearful witness appear for
another proceeding -l the deposition- in which the'witness must

7 confront the" defendant'is notan' attractive one in many cases.

Lastly, advocates of 16 witness list & haver asserted that the, inserio I'of a'shbrt time period before the
scheduled start of trial will further 'reduce thb,,e risks Ito
witnesses, since violence one defendants'will hve a brief

opportunity to thefd"i 'govrnen cnae
steps tpm and thi tevi'

K Both the Wiso/atbrga~nmn'adtheHs-pseRue1
amendment in 1974 adopted this device. The twofold responset is

F t 7Abrahatm(1) whiLe limiti hete of disclosure to shftr btefre

Attorney, `so testifie in18 eoeteHueSbo mite oni

trial iJs t oM o does ot tpAke longt floria defepr l cae
to engage t tedni or 1'ven t bn evior againsth a ers wi0
vimplenc e p"r 2n edefednts, butiacknwlcdgedulat even thareState'd

dextendednt as variety weirea s othisffere rs afrom a more

17Abrahaxn Laeser, 'Chief Assistant State Attorney for 'the area
in Florida of which the present Attorney General was then the State
Attorney, so testified in 1986 before the House Subcommittee ,on'

LCriminal, Justice. Mr.. Laeser opined that Florida probably came
closest to the Federal Government. in dealing~ with numbers of
violence prone defendants, but acknowledged that even that State's
defendants as a, whole were of a different ilk from those more

~' dangerous individuals frequently prosecuted in the courts of the
United States.

L
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identity has been revealed, the witness will be in extended-
jeopardy.

Witness Privacy Concerns, and Cooperativeness,.

EvA~n,,if,, concerns for the safety of'hwitnesses and other,
persons, and for obstructiveconduct, are kwholly-discount'ed or as
in theuWilson/atlzbrg, proposal) sought ;to be.,accommodated in 'the
proposal its~elf bty preserving the current ability of prosecutors,
not to coomply with thedilsc(very rwle "when-lin their3judg ment to do
so would'endanger those interests, creation Of a rule calling 'for

pretriar disclosure of witness lists and statements inevitably'
undermines Ewitness,,,' prvc n ooperati'veness..,. ,,,,,The privc
cnotrwI~j based the bell ef. that,; Jame numbers,, are pfole,
unwilling i sh < 4ula strong py,,, referd not to testi f
but, out ofil ivi Iuy El lF s f ''necessary Since more ta
80% ofn tofderal now do not ot trialD butr
result in 9Uilt- 1pieas most 1 f these rsp onetivela witnesse at

present refot2 F identifi t the memr dumha They often d Gno
fear p hsical 1 but fer aial eosequences .FF Ft

'-ommunjitie froi, tesfif tifyingt r Nse1 F t bIG in ' ident i XtflqAie as Rt

been but g p e als art w os to ie ed
by defId e coinsel ms 'k tiver an I!

not b tXe~g,~hmF~ cran~ ol
affordfz F LF[ e 1 9 pr~.[sc1 .

recordsFetL F pecj!n 4mtra
Rule I 1ernae ~Jb
divulge~F[ 1 ~i1 Fee~~p~tii il e~me

to come 7,'
cases M IFI ~F F ~ ~ ~

7 F I~~~FI e~{~F1 FF
further IF FIFJFFFFII4I"IF:F, '~FF~p~IFI~ l iFF~ ~

T ~ ~ ~ Ft 4 concern i1 that su0 prCrnJ7
efficent 6, FF~~Fe~ ne-cess~rhs fafliFAL

discovI~ ~~~ i ~4i~~ge~oteg lt~

relevntoaciia cae

3. DifferencesL between witness list only and witnessL list-
plus witnedss s tate-ment discovery Proi~osals:, and the impact of Brady
V. Marvyland.

Heret"ofoze, ths 1 rt of Ithe memorandum has set forth, general,'
coniderarion ~h~.~ertiriboth to pretrial discovery proposals,

like ta ofjuiXl bfeence in 1974,, that seek solelyw,

18A sitall but growin9 percentage also are not tried because
the defendant becomes a fugitive.
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disclosure by the government of a list of its prospective
witnesses, and proposals like the pending Wilson/Saltzburg

L amendment, that seek not only that list but also discovery of the
prior statements of such witnesses (in effect overruling the Jencks
Act).

The case for the broader type 'of proposal is' necessarily
weaker 'than the case for witness list disclosure alone since,
assuming the existence of witness list discovery, many of the

L. arguments based on eliminating unfair surprise areh no longer
available, either at all or to the same degree, to support the
extension of pretrial discovery to cover prior statements. At the

L same time, the case against requiring witness"statement disclosure
before trial is necessarily weaker since, 'on the'same assumption of
the existence of pretrial witness list discovery, many of the
arguments based on concerns for witness safety and privacy>,
obstruction of justice, trial delay, and litigation (discussed
ante) are no longer available, either at all or to'the same degree,
to oppose extension of discovery to encompass statements.;

Nevertheless, important' policy, considerations for
distinguishing the" two types of proposals exist, considerations
which, as previously noted, 1 have caused some States to accept

L the concept of witness list discovery but to balk at the notion of
requiring early'' disclosure of witness statements (in effect
endorsing the concept of the Jencks Act)l.

L
Before sketching these considerations, it- is necessary to

engage in a brief explanation of the' doctrine of Brady v.Maryland
LJ 373 U.S. 83 (1963)', and its progehy, since this subject has
relevance to the goverment' s provision to the defense of prior
witness statements. Brady ] eld t:hat' the suppression by the
government ofevidendce favorabhe to anlaccused, after a defense
L request, virolat~es due process ii respective of the prosecutors good
faith. In Giqliolv. United Staites, 405 U.S. 150 (1972), the Courtr made clear that Bradv applies to 'impeachment evidence if the
reliability of the witness was'material to the issue of gilt. The
Brady doctrine t efore covers man prior witness stat ments And

F thus, atoisdpe i occupies'Imuch the same ground aste Jencks
L. Act. Although Brady has significant implications for discovery, it

creates no discoe ry rule. The essential difference revolves

19 See note 16, infra.'

20 Brady has been construed authoritatively not to mandate the'
pretrial disclosire by the government of the identities of its
witnesses. Weatherford v. Bursey. 429 U.S. 545, 559-560 (1977)

:r (upholding the uh'se by the government of an undercover agent whom
L the prosecutor decided to have testify one day before trial after

his undercover status was compromised, notwithstanding the agent's
r prior representation to the defendant that he would not. be a

l
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around the timing of disclosure. Brady, a doctrine of
constitutional .dimension, requires only that, disclosure of K
potentially, favorable evidence;; (eg., a, prior statement. of a
government witness containing some inconsistencies that could'be
used for impeachment) occur in sufficient time to permit its
effective use by,,,the defendants. lWhile ,,thisi,,may, vary with the, type
of evidence, and, some courts. have r quired disclosure of Brady
material, ,pretrial, many, courts, have held that Bradyis satis ed if
disclosure occurs at tria. ISee, Wright ,Federal ,Practice &
Proced ure,AS 254 .3082)'.,

With~iilthis generkal 'background, ,we can ~now explore the plc
considerations sertainihg to the broader versus nl rowe
pretria~Jt,,didsc6veI y proposalls.,i In dessepcd, he argents [in
of witness livsttdeiis e d th°( sr so ofbenef Its d salenr dicyrem&d~h saewi tofecthej~j~nd di~adinagel As[ tar edahd~pc

the cwgjj( sm th e

deiest ; disYWyljprq` qint' oer nge m

Wobti~~ggl Itg~ liqll Ik lt° 2 :g liilllll Ill 5 .

witness list discovsry) wVl ehcte tfhr and enent o
the criminal jsieprocess. I .nsswillbe i1 ed, th

[4~~~~~~~~~~~~~~~~~~~~4

runs~,~as uil providin dht wh
will n ~ ~ ~~ss t ral d~
she can e pth Filal ~i~e w fh
may be lkI~en, yo~a~%~
def ense f7ia~e il ew e~~
prosecuin fhwvr, th0in~ be ~o~rtnrwi
the gove on~n uneknownst to.h
statemens, m n himtr'~t~ o~u~

thporrogs an

witn Dn ~n~ I'ld~5~ii
obvi I~~~~~ [KI ~ eef p~b

n~e go 6t J. ' * 1trII F l

0 ~ ~ ~ 1poe~s ilargue tzhat (~VO asmn
the exixtne fwtes itdi~sco r)mandating thegonet
to reveltos inesses' prior statements will,uneste[
prosecutin ispritted in its, sole discretionoe p an

state~ ~ tie ene'ral apitlicatio 9fthe, rulednr
witness1 1 aft ~~huhthe d "k w ~~r$t~rs

witness t Ii pscW4lsr
anticgv i ~ ~ an~igtei~o~ tha

witness) . v VrrK
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could involve a drug prosecution in which the defendant knows the
government plans to call a witness because of certain general
conversations thatthe defendant had with the witness relating to

L> the defendant's alleged access to drugs. However, the defendant
may not also know that the witness secretly observed the defendant
actually sell drugs. In these, types of cases, assuming prior
statements have been given to federal agents outlining the full
scope of the witness' prospective testimony, providing those
statements to the, defense before trial could furnish a
substantially greaterincentive for the defendant to intimidate or
harm the witness before trial.- The same istrue regarding the,
potential for subjecting prospective witnesses to privacy,
intrusions. If the witness was, thought litobe,,.,of minor importance,
defense counsel may not bother`to try to interview him or to delve
into his background in an effort to unearth impeaching material.L When made aware of the witness' real significance ,however,,,those
steps will likely be taken. Yet, if _lthe defendants ultimately
pleads guilty orbecomes a fugitive before the witnesstestifies,,
the witness' privacyymay have been compromised unnecessarily. As

L to efficiency,, opponents, will point out that witness statement
djsclosure,,,,, ,,inevitably ,,generates far more litigation than mere,
witness list-disclosure,, since there wi'lllsbe frequent occasions in
which staeements ,are inadvertently not disclosed.

C. OPUsIONS

This portion ofthe memorandum explores some choices for the
Department in, respondin4g to Chairman Hodges' letter to the Attorney
General seeking our position on the Wilson/Saltzburg proposal, or

L other alternatives. The discussion begins with options calling for
acceptance of this proposal or others with similar objectives, ,,ad
ends with a discussion of countervailing options in favor,,of
outright oppo ition. Several intermediate options are also
addressed, l, In ' each instance, the discussioni is idivided 4into
"Arguments For" and "Arguments Against".

L In; order ,to keep the memorandum within reasonable boundaries,
the "Arguments For" and "Arguments Against" will not reiterate the
competingacontentions that were discussed in the preceding part and
that are generally applicable to the various options under
consideration. Rather, the pros and cons set forth here will focus
only upon option/specificconsiderations that have not previously
been mentioned.

I. Accept. the Wilson/Saltzbura amendment (or something
similar 'thereto).A

Arguments For

The principal argument for this proposal is that it is the
L only such proposal ever to have been offered that recognizes the

legitimacy of Sthe government's concerns for the safety of

r~~~~~~~~~~~~~2
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witnesses and for the possibility of obstructionate conduct and
accepts the principle that in order to satisfy those concerns the
prosecutor must retain sole, unreviewable discretion not to reveal
the identity or statement of' a particular prospective'witness. 7-

ArlUkents '.l1Aiainst

Despite its bol to iwitnesssafety and related concernsl this . !

proposal, cannot be seriouslyl conbsidered as t!it ' is replete t with
problems. h!nother option, to ,Iibbe discussed, later, Icould expand
discovery y e tdachieveF if'the same goal of deference to prosecutorialI- I
discretion; weitut the problems -inherent in the Wilson/Saltzburg L
amendment.h Among thls& prollems are' the following:

q
1. jil~l>4i~iti'ikhe i' lproposlals incltusion of a-' zrequirement' ",that theI

governmen od isilose lcocon'pitor" statementsll~k, is unj ust ified andi
unrelated 'It Ith wtes litad sttmn Lue 'Te I ¼
coconspiratr Fttmet.;osioi i not predicated' F1 on,7

consid i g e since Atscn 'a
rprisenI F p a F

coconspiaora[ta4Itet'ii;forteovretFi hihve'
Rule 8O1( ()E ft&~Fdrl'ru 's I vdne nt

implicated, hs taemens ntrms ofI pretr ia dsoery
principLls, are no different from other ,damaging eviedencFltthe

tha , i%

governmez2. may proposin its inssesion; and the proposalosgesits no

thigtheaionoae1 ys thafey sould bal provibhed proec rtial tF the [

viable I jr
defensdIitSaen r f U ed t ,83 ex (2d;Cir1 .Ful F en
additidyi',;or s e then thoerea' alslsIKoaith gerpieflt to

thre <F'4~ji~cl,, WIlf aPysume~ aRule l~d t~ oq(E) steq tered3,isfo haico

provid r" F[itn itouer Ths r rmt

that aise a ectt h safe o F! '

Notbuncommonly, howeverd the threat is [ hitsFO bu t o a v J

FE!~~~~~~~~~~~~~~~~~~~~ Il[ the lFug

2.1 they roposal fails in itsapparent obj ctiveU.S. to elimnt [
altogether concerns for safety stemming ,from disclosur. s For one
thing, the'propolsal as drafted only alalows' the prosecutor to fe
a sealed triatement of reasonsd for exemptzing a partiocus r wit [I

identity, or state~ment whn'there is'~ I a~-good, faith, bellief tat
"pretrialldisclosur&Of ~some oral Tothe r:equired] iniformaton

will pose a threat to the safety of wtesses" (emphasiissupplid)
Not uncommonl, howevr, the threat i snot, 'to the witnessbu to a

member of [h f~iyo oe nej [F~1 F Moreover', thol' proposal's
requirement fr nsangand makifng 1ublic~il, the stteet Of
reasons at thloc~iino ral ma ocasiona~lly preset safety'

21, ILf they are helpful, Bradytv. Maryland, 373, U.S. 83 (1963),
already!-reqikes thedir distclosure, although such disclosure'%could
(as pre'viously discussed) take place ",later, than, the seven days,
before trial required bylthe Wilson/Saltzburg proposal. 7
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problems. For example, suppose there'is an undercover agent in the
case, whose testimony is not crucial but might be needed. Suppose
further that, at the time discovery is required (seven days before
trial), the government has made a decision to at least preserve the
option of calling the agent as a witness, and therefore the
prosecutor files a sealed statement identifying the agent and
citing his undercover role as a reason for not disclosing hisK identity pretrial. During trial, the prosecutor determines that it
is not necessary to call the witness, a decision influenced by the
desire of the investigating agencies involved to continue to useK the agent in his undercover capacity to pursue related
investigations. In such a case, requiring that the prosecutor's
statement of reasons become public at the conclusion of the trial
could seriously endanger the undercover agent or at the least end
his usefulness. ' While a Rule 16(d) protective order could be

L sought to postpone the unsealing of the reasons, such motions come'
with no guarantee that they will be granted.

3.' The'proposal will lead to litigation above and beyond that
generally associated with witness 'list discovery. Specifically,
the proposal does not foreclose litigation, which therefore can be
anticipated,Ion the use by the'government of the exception. Such'
a claim will doubtless be based on the allegation that a United
States AttorneyI's Office is engaged in a pattern of non-compliance
with the Rule. This allegation could be founded on no more!than a
superficial comparison with other Offices as to the frequency with
which the exception is invoked. Responding to such allegations,K even though unfounded, would be quite burdensome.

4. The proposal's lack of reciprocal discovery is
unjustified. ' Prior proposals contained a reciprocity feature. The
rationale provided in the draft explanatory Note to the proposal in
this regard is unpersuasive. There is no reason'why the defense
could not psimu aneously, or a few days later, be required to7 furnish a listjof its prospective witnesses to the government.

5. The'proposal's effect on capital cases, specifically on
18 U.S.C. 3432 which (as discussed earlier) requires 'the government
to furnish, a list of its witnesses three days before trial, is
problematic. By virtue of the supersession language in 28 U.S.C.
2072(b), a Rule iesuch as the Wilson/Saltzburg amendment takes
precedence over any earlier enacted, inconsistent statute. jjiThus,
courts would have to determine whether the Rule 16 amendments
embodied in the proposal were inconsistent with 18 U.S.C. 3432.
The Note contains no basis for assuming awareness of or intention
to supersede the statute. However, the Rule does not except"
capital cases and'in some ways is more protective of the defendantK than the statute in that it provides for seven-day rath-r than
three-day notice of witness lists and for disclosure of witness
statements. It would be anomalous, according to this line of
argument, to have 'a less' protective statute remain applicable in
capital cases. On the other hand, the proposedRule contains the
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feature allowing the prosecutor to exempt any witness' name from
the disclosure obligation. The statute, by contrast, allows for no 7
exceptions. There is therefore substantial doubt whetherthe Rule
is really'more protective than the statute and whether it can be'
deemed', to supersede it. _In' sum, the answer to the'
inconsistency /supersessionissueF is, not clear and would generate
considerable, confusion ,,and litigation.

6., The propo'sals timin "isflawed.. Ma Ing 'the .defendant
request discovery four , weeks! ~before trial is u ~ea ittic' since

often 1ss~ the iou v eeks' notice of a' trial date' is, given.
Likewisge,, req~uiring' t1e goenentI to tak1ei'd diclosure, seven Iday

before7 tria p seems- oo longo and ywould unduiy expose wi nesss to
unanticipatemd har. ,As ust al'serVed"
capital cases that three day' tra is-sufficientf an this

period !~4was also6 adopted 4'~ou# of R presen atives in1957

7. The proposal does is that witness "discdv er, y w4.l
increase.I' onceFi~t becomes knwn th th~ prosecutor ay flile aK

uns ~~~~~~~~frm'a4g ls~hr

statement ofk reasons exemptg fy~Wtes ftmh'in s 'IiIo',,Ie
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qlIP.ntl231 Njlj ,L I flg II > I 1 1I TiT 11
8. Lastly, the proposaq sl, SL IiL ' 'unwi 'Irt r s one, K

of a Rube Go'dbergian consruc -. i * e *, a nee lessl convoluted Li

mechanism to, ,ahifve aspl goal~. Tdvc~ f~~n th
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Arquments Against

L The arguments against this type of proposal have been-mostly
set forth in part B of this memorandum. In addition, considerationK should be given to the political and institutional ramifications of
endorsing this kind of proposal. Adoption of such a proposal would
reverse one of the Department's most strongly and consistently
asserted policy positions spanning many Administrations, both

Cl Republican and Democratic. The proposal was highly controversial
L. in 1974 and remains so today. Indeed, with the rising incidence of

federal prosecution of violence prone defendants facing lengthyK jail sentences, concerns for the safety of'potential government
witnesses and their families, and for obstructionate conduct aimed
at subverting the'judicial process, are if anything greater now
than they were, a generation ago. Even if, therefore, the
Department wer&e ,not, as in 1974, to lead the battle against!'
adoption of this proposal, it is very probable that itseli
circulation to the bench and bar for comment 22 and its ultimate
submission to Congress, if approved by the Judicial Conference and!

L the Supreme, Court, would ,ignite a fierce struggle to enact,,
legislation to prevent the proposal from taking effect.

~III. Support an amendment to require pretrial disclosu're of witness
lists (and possibly statements), but with a maJor exception,
for cases in which the defendant (or any of them in a multi-7r defendant case) is charaed with a kind of felony deemed to
pose the greatestrisk of obstructionate or violent'conduct
directed at prospective witnesses: or in "the alternative,
support an amendment to require pretrial discovery of witness,
lists tand'-,pogsslibly statements) only, for defendants charged'
with enumerated, non-violent'offenses.

Proposals along these lines could be devised in almost endless,
variations. One, would be to exempt ,cases',in 'which a' defendant was
charged with a "drug trafficking crime" or a, "crime of violence" as
those terms are defined in 18 U.S.C. 924(c). 23 Another would be

is to assume, that a, significant incentive for witness intimidation or
endeavors to obstruct, justice stems fromLthe seriousness of thefl offense, and therefore to broaden the exemption td reach any case

the preceding, ¶zl'sses f , aClnses of dr mtraff cki ld violent

L

22 By statute', all proposals for amending the-Federal Rules of'
Criminal Procedure must follow a process involving their public
disseminationfo±r comment prior to a final meeting anfd vote being
taken to send the proposal forward with, arecommendation for
adoption.

23 Both definitions reach only felonies.
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crime. 24 Still another alternative would be to enumerate only
those offenses to which the discovery requirements would apply,
such as "non-violent offenses with no mandatory minimum prison
sentence and a maximum sentence of five yearslor less.

Ai Uments For ,

The principala`rguent for this type of proposalis that it
strikesL a ~proper~ balahce btween ,the iJnterestsI served by pretrial,Is An s, yl~`,Ian le le~itima[
witness lisIt' and statemient, discovery ndthe leiiae concerns1
for witness s,,tafe-ty .iand 'obstr~uc~tioni, of' jut 6e. The opverwhelMing f

majority o~'f 'cais'es in which th~ere~h substai"'t-ial fea of thsd
ativities opcur) ,inprosecutions","n w'lhich the ¶0efenddaniscagdL

with a, drug, violent, or Mother very ,serious feln.Acrigy,~
dawing ther csi, i th 2iw preserves th,,,ecurret "areeof, the

w udr ibl, ,Iaf ti eslxtpo, ai,:i,4 j,'' ' 1 . S,-. ,,4l 1 ".,,"' j q, , tlii$ f g
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which may not be practicable, over individual prosecutors' charging
r determinations.
L.

IV. Accept a broad discovery amendment along the lines of that
described in Option II. but with a provision allowing the
Lrosecutor (or a supervisory level prosecutor) to overcome the
rule by filing a non-litigable written declaration that to
comply in a particular case would endanger witnesses or others
or threaten the integrity of the trial (in the alternative,.
such a declaration would not have to exempt disclosure of
every witness in the case but could be limited to a statement
that there are some witnesses whose identities are not bein'
disclosed for these reasons).

Arguments For

L This proposal would preserve the prosecutor's control over the
decision whether to provide witness list and statement discoveryE (as under present law) and would do so in a manner that is both
simpler yet more complete than that provided in the Wilson/
Saltzburg amendment.

L Arguments Against

As with the Wilson/Saltzburg proposal, there is no assurance
that such, ,a Rule would lead to,,,greater discovery, since witnesses

L would urge theprosecutor to file a declaration on their behalf.
In the event no greater discovery resulted, the Rule would merely
inflict on thleM system yet another burdensome document -- the

L. prosecutor's declaration. Such a system would be worse than the
current Rule in which the prosecutor can achieve the same result,
but without having to encumber the record with a written averral.

Moreover, ,the filing of such a declaration could prejudice the
- court (or create the appearance of prejudice) in the case. At

7 present, the court at most knows only that the prosecutor has opted
not to provide: I>pretrial discovery. Under theproposed amendment,
the court would ibe presented with a declaration indicating, in
effect, that, im government regards the defendant as a threat to

L. witnesses or the integrity of the court's processes. While thesame
types of allegations occur when, the government seeks pretrial
detention onqtrunds of dangerousness, such motions are typically
handled by magistrates and the court will be aware only that the
defendant is detained or not detained.

L

L

E~~~~~~~~~~~~~~~~~~~
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V. Support a demonstration proiect in which one of the
foregoing options is implemented in a very few districts L
for a limited Period.

Aiouments For I, tht t,

Adbnohsntatiow project' V Ild permit' valuable fxerience to bl'
gainedj' iTwithut riskitng permaentchange n the t Rules,. Bioththel,

defense'land prosecutoriatl0,sides are skept`ial of. .any l of1 eadchiii!
other'lsi a~ssumptions-Kas to the Ibeneits, and iharms that would result

from adpttionh of witnessKq' list and'1 stgtem nt'discove if in thedi
federal system. A demonstratio projec'tl would 'test whether the
various' concerns, e.g. for witness safety, and tendency to tailor
defenses, are real or not.

Arcruments Acoainst L
Depexiding upon which option was selected'for "demonstration",'i

such a project could istill subject many prospective witnesses to 1 .

the dangers flowing from' premature revelation of their identitiesl'
to the defense, including intrusions on privacy and risk of life or

bodily harm.

Moreover'applying one Rule in' one district and a different
Rule int1afiother district is inherently unfair. The Rule would also K
be difficiult to administer in view of the fact that often there
is a wide' choice: of venues available ito' prosecute an 'offense.
Prosecutors imight' be motivated in' such cases to choose a venue '

that was not" participating in the "demonstration", leading to

defense Glaims of unfairness.

Finally, there is no mechanism under the Rules for instituting
a demofistlatidn project involving experimentation with a!'Rule that
is at o'dds with the existing Rules. "Such a proposal, therefore',
would require promulgation of a new Rule (e.g. a "temporary" Rule [7
16A) or" l tLal:UsLtattute.- The former would be unprecedented and (in myJ

judgment)' wilikely:' to be "adopted by -the Judicial Conference,2

while 6the atter course' of-'seeking legislation would likely not

satisy'+lthg , wbo'"wish to tfkeep "control of' the issue Li
within e Rules Enabling Act process. if

25 The Conference might well fear that allowing a' L
demonstration project in one area would lead to a plethora of
requests in other areas, e.g., for television in the courtroom,

arraignments by video transmission, equalization or elimination of L
peremptory challenges, etc. -- which could ultimately produce a

crazy-quilt of differing procedures being applicable in different

districts. L
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VI. Support an amendment to the United States Attorneys'
Manual stating a policy favoring witness list (and
possibly statement) disclosure in various types of non-

r ~violent cases.

L As with option III, the possible variations here are legion,
but the central idea underlying'this option is not to alter the

r Rules, which create legally enforceable rights, but to encourage
more discovery through-changes in the Department's internal policy.

Arguments For

This approach retains prosecutorial discretion, over the
disclosure decision while at the same time virtually assuring an
increase in discoveryby the government as desired by proponents.

Moreover,,since Manual policies do not give rise to judicially
enforceable rights, the proposal would not lead to burdensome
litigation in those instances, e.g., in which a witness' name was
inadvertently left off the list.

Arguments Against

Even assuming the new policy would be honored by prosecutors
in the present Administration, Departmental policies are subject

L to change far more easily than Rules, and this one could be
modified or reversed in a, few years with the advent of a newL Administration or even a, new Attorney General in the same
Administration.

Since the Manual creates no legal rights, there is noremedy
to the defendantlfor failure to comply.

From the opposite,, perspective of discovery opponents, this
option is objectionablte because currentManual policy properly sets
forth the, competing linterests. A change in that policy to
encouragelor require disclosure in certain classes of cases wouldL be in derogation, of the, appropriate focus of the present policy on
the paramount concern fpr the safety and privacy of witnesses.

VII. OnDoseon the merits any alteration of, Rule 16 to provide for
witness list and! s'tatement discovery.

Arguments For

The arguments forthis option are the arguments against
optionsI thoug V and lare not repeated here. This option is the

r only one consistent with longstanding Departmental views.,

L

K E~~~~
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Arguments Against K
The arguments against are the same as those in support of any

of options I through V and are not repeated here. H
VIII. oppose any alteration of Rule 16 to Drovide for witness list,

and statement discovery as a misuse of the Rules Enabling
Act procesis.' 'llC

Arguments For

The argument here is that, because of its extreme

controversiality and importance to the federal justice system, an

amendment of Rule 16, F.R. Crim.P., to require the government to

furnish pretrial a list of its prospective witnesses (and possibly

their statements) violates the spirit of the Rules Enabling Act.

The Rules Enabling Act is presently-codified in chapter 131 of

title 28 (2`8-' U.S.C. 2071 et seq.). The Act dates from the 1930s f
and delegates 'to the Supreme Court, acting through the Judicial L

Conferences and committees thereof, the authority to develop rules

of practice and procedure for the federal courts. Once transmitted

to Congress by the Supreme Court, a proposed new Rule or amendment H
takes effect after six months unless Congress enacts a statute

extendingqi' thiel time or modifying' or disapproving the proposed,

change.

Past oppcnents of witness list discovery, including the

Department,' have argued that especially in the aftermath of 'the''

1974-1975 experience with such a proposal, the Rules Enabling Act;-

process should not be utilized to seek 'this result; rather the

effort shoed b pursued in Congress directly through legislation.

Central to this position is the belief that the Rules Enabling'Act

was designed to provide a mechanism for development (and H
evolutionary i, dification) of" detailed rules'governing day to- dy

litigation iihte federal courts, with which Congress -- because of C

its focus oh' atters of great'public importance -- would likely not L
have the ie titutional will or the expertise to address'.' Under

this theorylhiwer, Congress did not 'intend for the Supreme Court

to use the Th lirlg Act process ito ipr'omu-lgate 'rules that, although L
procedural ii nature, implicate important and highly controversial

justice lssue tj The importance and cont6oversalaty'of this issue

having been demonstrated in 1974 4and 1975, the argument continue's

it would be a misuse of the process for proponents once again to

transmit an atendient which they know will likely cause Congress lto

have to resp nd with hearings and, possibly, with legislation 7
rejecting or lmodifying the amendment I"n short, the argi ent

concludes, CoiAress is awared'of thisl'issue and yet has chosen in

recent years noe to adopt any proposalto requirepr e rial '

disclosure by the government of its prospective witnesses. It is

inappropriate, therefore, in effect to force Congress to reconsider

the matter through a Rules amendment, and to use the Enabling Act
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process to gain an advantage whereby opponents will have to muster
I a Congressional majority to overturn the proposal.
L

Arauments Against

Nothing in the Rules Enabling Act indicates that it was
intended only for Rules of a humdrum nature. A similar argument
was rejected by the Supreme Court in Sibbach v. Wilson & Co., 312
U.s. 1 (1941), as to'the'original Act. Moreover, the Act was most
recently overhauled in 1988, after the 1974-1975 experience with
the witness list discovery issue, and shortly after 1986 hearings
on the same subject. Yet Congress made no changes in the statuteL to curtail its application. Thus, using 'the Enabling Act
process to, promote this, or, Lany other controversial proposalr7 violates neither the letter nor the spirit of the law.

L

r

L

KL

fel

26 In fact, Congress repealed a provision in the then existing
Enabling Act relating to rules of procedure after verdict that
prohibited the Court from promulgating a rule to abridge the power
of an accused to apply for withdrawal of a plea of guilty inK ' certain circumstances. See former 18 U.S.C. 3772.

L '
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Sll(1iVi4i(l (') also milakes eh'lr that the deposition call he sed as -i

affirmative evidence whenever the wvitne's is available hut gives ots-
tivilolly illcolnsistent wVithytlthat givii ill tile, dellosition. A California

Ntatote which contained a similar provision was held constitlitional hill

aliforlnia v. Green,l .9 U.8. 149, 9M) M.'t. 19301, 20 L.Ed.2d 49 (197). E
This is also consistent with section 801 (l)(l) of the Riles of Evidence
for United States Courts annd Magistrates (Nov. 1971). .

Sulidivision (fi is intended to insure that a record of objections

3111 thle givoll(lIS foi tilhe-oiliecti(ions is mllade nt the time the deliositioli

'i takenwh flethe nviitess, avs ailale)(! SO that Mtle witnflss, e('nfl Ii

esayinledl futrthler, if, icefs~s:lrl,, (r l Utile point of theOlbIjectioll 50 ,tht
there , ,vi h li 1 IS i at. re r -, jt d 1 , , I Ifdl i d

court's later ruling

tile oluection L
I, la)Diflosure of tiden ty" defirnition of

idid1 ) Informathe 'nion ed s tub es Cosurt .and Magistrates, 804(a) (ov.

Hilhld1Aivi (iI) is intended shl iike Clemr linmt the Cotedt t ilnlsys 11an c

o liir, to r tillot tgraphg a e t : dositiowritten or ror11deW tilem lie

m faide itil, wbyiet tdater, is o n co gries t th oft wiarties pioses-
iwkic g or to til biin.

Rule 16.

DISCOVERY AND INSPECTIONIm(a) Disclosure of evidence by the government.

(1) Information subject to disclosure.

(A) Statement of defendant. Upon request of a defendant the
government shall permit the defendant to inspect and copy
or photograph: any relevant written or recorded statements
made by the defendant, or copies thereof, within the posses-

sion, custody or control of the government, the existence of
which is known, or by the exercise of due diligence may be- . L

come known, to the attorney for the government; the sub-
stance of any oral statement which the government intends
to offer in evidence at the trial made by the defendant wheth- .I

er before or after arrest in response to interrogation by any

person then known to the defendant to be a government agent;
and recorded testimony of the defendant before a grand juryU
which relates to the offense charged. Where the defendant
is a corporation, partnership, association, or labor union, the
court may grant the defendant, upon its motion, discovery of
relevant recorded testimony of any witness before a grand juryi
who was, at the time either of the charged acts or of the grand
jury proceedings, so situated as an officer or employee as to have
been able legally to bind the defendant in respect to the activities
involved in the charges.

4 Li
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(B) Defendant's Prior record. Upon request of the defendant,
the government shall furnish to the defendant such copy of his
prior criminal record, if any, as is' ,then available to the attorney
for the government..

(C) Documents and tangible objects. Upon request of ,the
defendant the government shall permit the defendant to in-
spect and copy or plhotog'raph books,, papers, documents, photo-
graphs, tangible objects, buildings or places, or copies or por- 4

tions thereof, which are within the Possession, custody or
control of the goivegnment, and hikh are material to the prep-
aration of his defense or are intended fir use by the govern-
ment as evidence in Thief at the' trial, or were ,obtained from or
belong to the defendant.i

(D) Reports of, examinut ions and tests. Upon, request of [I

a defendant the ,governmnent shall permit' the defendant to in-
spect and copy or photodgraph any results or reports of phys-
ical or mental examinations, and of, scientific tests or experi-
ments, made in 'coniection wit l tlhq pdfticular case, or copiesi-
thereof, within the poss&>Jision, ciitddy dr control of the gov- K
erinent, the existence2 of uwhich is known, ory tihe exercise
of due diligence play lbecane -'known, lo the attorney for the gov- II-

ernment. '
(E),Government witniesses. Upon request of the defendant 2u

the government shall fuiinish to thle defendant a written 'list
of the, names and' addresses of all' government, witnesses which
the'attorney for the governmentlintends' to call in the pres-
entation p of the case 'in chief together with aany record of pri-
or felony convictions of 'any such witness which is within the r
knowledge 'of 'the attorney" for the ilgover-nment. When a, re-
quest 'rfor discovery of 2 the names and 'addresses of witnesses
has' 'heerr 'vrhade by a defendant, the government shall be al-
lowed to perpetuate the testimony of such witnesses in accord-
anere with,the provisions of Rule 15.

(2) lInformiatioi not subject,to disclosure. Except as provided 1
in paragraphs (A), (B), and '(D) ofsubdivision (a) (1), this rule
does no' auhorize the discovery or inspection of reports, memo- |l,
orahda, r other internal government documents made by the at- 1 4.

torney ir the government or other government agents in connec-
tiop wiWthl'te investigation or prosecution of the case, or of state-
ments made by government witnesses or prospective government
witnesses except as provided in 18 U.S.C. § 3500.

(3) Grand jury transcripts. Except as provided in Rule 6 and
subdivision (a) (1) (A) of this rule, these rules do not relate to
discovery or inspection of recorded proceedings of a grand jury.

62 F.RD -20
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(4) Failure to call witness. The fact that a witness' name is

on a list furnished under this rule shall not' be grounds for com-
ment upon a failure to call the witness.

(b) Disclosure of evidence by the defendant.

(1) InformationAsubject to disclopure.

(A) Documents and tadngible objects. Upon request of the
government, thebdefendant' shall permit the government to in-
spect and copy or' photograph'books, papers, documents,, photo-

graphs, tangible objects,' or copies or portions thereof,`which are

within the possession, custody or control of the defendant and
which the defendant intends to introduce as evidence in chief at
the trial.

(B) Reports of examinations and tests. Upon request of the

government, the defendant shall permit the government'to in-
spect and'copy or photograph any results or reports'of physical
or mental'examinations and of scientific tests or experiments
made in connection with the particular case, or copies thereof,
within the possession or control of the defendant, which the de-

fendant intends to introduce as evidence in chief at the trial or
which were prepared by a witness whom the defendant intends to

call at the trial when the results or reports relate tol his testi-
mony.

(C) Defense witnesses. Upon request of the government, the
defendant shall furnish the government a list of the names and
addresses of the witnesses he intends to call in the presentation
of the case in chief. When a request for discovery of the names
and addresses of witnesses has been made by he government,
the defendant shall be allowed to perpetuate the testimony of
such witnesses in accordance with the provisions of Rule 15.

(2) Information not subject to disclosure. Except as to scien-
tific or medical reports, this subdivision does not authorize the
discovery or inspection of reports, memoranda, or other internal
defense documents made by the. defendant, or his attorneys or
agents in connection with the investigation or defense of the case,
or of statements made by the defendant, or by government or de-

fense witnesses, or by prospective government or defense wit-

nesses, to the defendant, his agents or attorneys.

(3) Failure to call iftness. The fact that a witness' name is

on a list furnished under this rule shall not be grounds for com-
ment upon a failure to call a witness.

(e) Continling duty to disclose. If, prior to or during trial,
a party discovers additional evidence or material previously re-
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quested or ordered, which is subject to discovery or inspection
under this rule, or the identity of an additional witness or wit-
nesses, he shall promptly 'nolify the other party or his attorney
or the court of the existence of the additional material or wit-
ness.

(d) Regulation of discovery.

(1) Protective orders. Upon a sufficient showing the court
may at any time order that the discovery or inspection be denied,
restricted or deferred, or make such other order as is' appropri-
ate. Upon request by a party the court shall permit the party
to make such showing, in whole or in part, in the form of a writ-
ten statement to be inspected by the judge alone. If the court
enters an order granting relief following suchla showing, the en-
tire text of the party's stateimnentt shall !be sealed and preserved
in the records of the court to be made available to the appellate
court in the event of an appeal.

(2) Failure to comply with a request. If at any time during
- q the course of the proceedings iit is brought to the attention of the P

court that 7a party has failed to comply with this rule, the court
may order such party to permit the discovery or inspection, grant
a continuance, or prohibit the party from introducing evidence
not disclosed, or it may enter such other order as it deems just C
under the circumstances. The court may specify the time, place
and manner of making the discovery and inspectionand may pre-1 r ~~scribe such terms and conditions as are just. -

(e) Alibi witnesses. Discovery of alibi witnesses is governed
by Rule 12.1.

Advisory Committee Note
;ltule 16 is revised to give greater discovery to both the prosecuitioll

adul the defense. Subdivision (a) deals with disclosure of evidence
by the government. Subdivision (h) deals with disclosure of evidence
by the defendant. Thie majority of the Advisory Committee is of the
viewv that the two-proseelutioll anid defense discovery-are related,
andl that the giving of a broader right of discovery to the defense
is dependent upon giving also a broader right of discovery to tile
prosecntion.

The draft provide, for a right of prosecution discovery independlent
of any prior requi('st for discovery 43, tile defenidant. The Advisory
Iomnaitteet is olf tlin view tniat this is the most desirable approacli
:o prosecution discovery. See Americau liar Association, Standards
Relating to Discovery and Procedure Before 'trial, pp. 7, 43-46 (Ali-proved Draft, 197o).

. Th'1'he lalnguiage of tile rule is recast from "tlhe eourt may oarbler" or
'ti&e court shall orler" to *tlae goNerminent shall petIrmnit" or 'lthe

4--1-, G
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Limiting the rule to situntions in whieb the defendant can show
that the evidence is mnaterial seenis lunixe. It mav lI difficult for
a. dt fendanit to maie'ths wintig If hp (Ie 'llsno Inox vhat tile
evidence is. For this reason sulbdi(ision (a)(l)(C) also contains lan-
gingge to copmpel disclosure If the government intends to use the pro,-
erty as evidence at the trihl or if tile property waws obtained from or
belongs to the tlefendant. See ABA Standards eltlating to l)isgcvery
and Procedure Before Trial 4 2.1(a)(v) and Commentary pp. 68-f9
(Approved 1)rlnt, 1970). This is'probaily the resilit tinder old rule
1. since the fact that the government intends to Ilse the physical
evidenee at the trial is probably sufficient proof of "materiality."
C. Wright, Federal practice and Procedure: ('riminal § 254 especially
it. 74) at p. 513 (1969, Supp.1971). BIut it seems dsvirable to make this
explicit in the rule Itself.

eqlifiring disclosure of documents andl tangible objects wrhich
"were robtained from or' belong to the defenidant" probably is also
making explicit in the rule what wufild] otherwise le the interpreta-
tim l of "mnateriality." '' See (. Wrighlt, Felderal Practice aInd Pro- i J
ced-lre: Criminal 1 254 at p. 1i10 espeeially it. 59 (1969, Supp.1973).

Subdivisioln (a)(1)() is also amend(led to adld the word "photo-
graphs" to tile (obljeets previoisly listed. See ABA Standards Relat- '
infg to liseovery and Procedure Before Trial § 2.1(n)(v) (Approved

>r~l l)rDaft 1970).

Snl division (a)(1)(1)) makes disclosure of the reports of examina-
tinns andl tests mnandlatory. This-is the recomtmendation of the ABA
Mtandards Relaiting to Dliscovery nnl Proceduire Before Trial 4 2.1
007 Il(iv) and 'olmn~entalrY pp G.fR fApproved l~Draft, 1970) The ob-

p n ~~~~~~lignitionl of dlisclosure applies only to seielitifie tests or explerimienits i
Fw . ~~~~"ma~riv in connlection wvitih the'Iirdeifnlalr ease-." S!o limited, mnna-

tor disclosiure seeims Justified liecause: (1) it is dflficIlt to test cx-
pert testiinony at trial without advance notiee and plrepartion ; (2)
it is not likely that suich evidence wvill le distorted or misnsed if
' iizelosed prior to trial and (3) to tihe extent that a test may be 71
favorallo Io tihe defense, Its disclosiure is mandated under the rule of
l1lradv %-. Marylalnd. R11pra.

Sulxluivision ta)1),( ) is new. It providi's for diseovery of the names
oif witl-sse to IN' cavlledi by th, government and of the prior criminal
recor d of thoseo wit neS'wS. Maniy stnateS ai yvet sfnt:iites or rilles wvlich
requwIfire t hat ilie a sellwd IN' noitified prior to I rial of the witnesses to be
c;Iled :against hinil. See. r g., Alaskn .1('rim.1troe. 7(c); Ariz.lH.

(riml'roc. 153. 17 A.Il.S. (09561): Ark.Stvt. mlt. § 43:11()1 (1947);
00'1elI Call 'fls j oois.~) (We sf 19571T; t'olo.11elv.Si~l tAn W~l f)-:sw l, 3-ts9-4-2
11!1l): Fll.Slatf.Anon. 1 94).29 (1!)4D: Idalho Code Ann. 6 19-1404
l94R\: Tll.ltev ...Sttat. eh. 9, I 114-9 (1970); Ind.Ann.Stat. § 9-903

AuD -W;), 19T1. 35-1-14-3; Iowa Co'id Anil. § 772.3 (1950); KanI.Stat. L
Anil. 4 6>2-93:1 (19t;4); Ky'.HVr.ltiilrore 6.08 f(!)(21; Mlicb.Stat.Ann.f
20148(0. M.('.L.A. § 767.41 (Siipp.19711: NlinnSt6t.A . 1 629.08 (194T);
Mo.Ann.Stat '4-.Oll (1545 0 0953);, lNfo ev.(t'odes Ann. :1 9)-1 503 (Siupp.

111)!9): Neb.lcv.Mtlat. k 29-1(6142 (1141 t: Nev.lte1Stait. 1173.015 (19.57);
4)kl.Stat. fit. 22. A 3:4 (1951): (Ore.liev.Staf. f 132.554n (1969); Tenn.
('orb' Amn. . 4(1 -17418 Mi1.si ; 1')aIn ('ode Ann. 1 77 201-3 (1953). For
ex aliplebs or (ii, ways in *llhidl tmse t('(Ijlnie(nIs are imlilemented, ..
5cr' Slatle v. Mieh(-ll. 191 Nlanl. P93, *11) ]'.2d 14)63 (1957); State v.

"'9
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Parr, 129 Alont. 175, 283 1.2d i(tt; (1955); Plhillips V. State, 157 Neb.
419, 59 N.W.2d 598 (1953).

W~itiieS~eS' priOzI' S;lt(i'liit'll jntiust bo IIadilP available to dlefense coun-
sel after lie witu 1i(' .et ifivs oln direct exami nat ion for poss.ibk' iun-

L ll~~~~~~jeaeliiiienlt purll ,-.els dIa-r ing t ria jlI; 1l U.S.(C. 5 35(lt).
The Amnericain lBar Association's Standards Relating to D)iscovery

andti ll ocedurire Before Trial § 2.1 a (i) (Approved Draft, 1974)) require
disclosure of bothi the ninias and tile statements of prosecution wit-L nesses. Sulbdivission (ailmliE) reqjuair's only disclosure, prior to trial,
of II;IIII(S, ;(ddr'('ss(', a(1id pr'ilr crlim~inall reeord. It does uot reliptireB
disclosure of the wit nesss' stalemients although the rule does Unlt
preciude tile parities froni agreeing to disclose statements prior to
trial. This is done, for example, in courts using the so-calledl "Onilii-
bus hen ring."

Disclosure of the prior criminal record of witnesses places the de-
feuse i,, tihe samine pohition as the government, which normally ha.s
knowledge of the defedulntl's recorid and the record of anticipated
defe'nse -witnesses. In addition, the defendanit often laeks mnealns of
proeuring this information ou his own. See American Bar Associa-
tion Standards 11atlting tol Discovery anid Procedure Before Trial §
2.1(a)(vi) (Approved I )raft, 1970).

A principal argumviuit agauilist dtisclosure of the identity of witnesses
prior to tri -l hlas beenl the danger to the witness, his being subjected

.,, . either to phlysival hTaini or to threats desigued to make the Wvitiless
unavailable or to influence hilmi to change his testimony. Discovery

r: in Criminal Cases, 44 F.l.D. 481, 499-50( (1968); Hatnoff, The New
t ('~~~~~riminaltl Djepositionk Statnte iu Ohio-llelp or Hlindrancee to Justice?, *19 Cause Western RetserveL L.ev. 279, 284 (1968). See, e. g., United

States v. Eslep,l.) .Sup. t6i8, ti72-fi73 (N.D.Tex.1957):

"N iiety 3'er -enut of t le eonvictions had in thte trial court for saleLi7J ;111(1 i Sd dtissiseinaiIo un f irnleel ei c drugs are liniked to the work al ld tile
evidlence obtained by aill inforimer. If that informer is not t(o have
his life plrotectel there wvoln't In many infoiriiers hereafter."LI 'See also the disselutitg opinion of Mr. .Justice Clark in lIoviaro v.
United States, 853 I .Sl. 53, 66-67, 77 S.Ct. 623, 1 L.Ed.2d 039 (1.o7).
Threats of unatrhet retaliationi against witnesses in criminal antitrust
Cases are anoiutiier illustratioji. Bergen Drug Co. v. Parke, lDavis &
Company, 307 F.2d 725 (3d Cir. 1962); and House of Materials, Inc.
v. Simplicity Patterin Co., 298 F.2d 867 (2d Cir. 1962). The government
hlas two alternatives when it believes disclosure will create an undue
risk of haliri to the( witness: It can ask for a protective order under
subdivision (d)(I). See ABA Standards Relating to Discovery and

- - 'Procedure Before Trial § 2.5(b) (Approved Draft, 1970). It can also
move the court to allow the perpetuation of a particular witness's
testimiony for use at trial if tile witnless is unavailable or later
chaniges his testimony. The purpose of the latter alternative is to
mlake pretrial disclosure possible and at the same time to aMillilnliZ4e
any inducemelit to use imiproper nie~uiis to force the wtitness either to
not Sho'%, up/ or to chaing(e his testimony before a jury. See rule 15.

Subdivision (a)(2) is substalitially unchanged. It limits the dis-
covery otlheixvise allowed by providlilig that the governunent need not

62 F R D.-201h
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AGENDA III - D - 3
San Diego, California
October 11-12, 1993

MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter

RE: Possible Amendment to Rule 16 Re Sentencing
Information

DATE: September 4, 1993

As noted in an attached memo from Mr. John Rabiej,
there are pending amendments to the Commentary for § 6B1.2
of the Sentencing Guidelines (Policy Statement on Standards
for the Acceptance of Plea Agreements). The Commission
recommends that before the defendant enters a plea, the
government should disclose information relevant to the
sentencing guidelines. The commentary notes, however, that
the recommendation is not intended to confer any substantive
rights upon the defendant.

The change is apparently intended to "encourage plea
negotiations that realistically reflect probably outcomes."

The issue before the Committee is whether it should
consider amendments to Rule 16, Rule 11, or some other rule
which would codify this recommendation.



ADMINISTRATIVE OFFICE OF THE
DIRECTOR UNITED STATES COURTS
JAMES E. MACKLIN, JR. JOHN K. RABIEJ
DEPUTY DIRECTOR WASHINGTON, D.C. 20544 SUPPOHR OICOMMIEE

SUPPORT OFFICE ;

August 9, 1993

Li

MEMORANDUM TO'PROFESSOR DAVID A. SCHLUETER

SUBJECT: Sentencing Guideline Recommendation H
I am attaching a copy of a soon-to-be-released amendment to

the commentary on §6B1.2, of the Sentencing Guidelines, Standards
for Acceptance of Plea Agreements (Policy Statement). The L

amendment may be relevant to the committee's consideration of
Criminal Rule 16. My,4nderstanding is that the amendment will be
issued and published by the Sentencing Commission in the next few
months.

My copy of the commentary is nearly illegible and is C
reproduced below for your convenience: L

The Commission encourages the prosecuting attorney
prior to the entry of a guilty plea or nolo contendere plea L
under Rule 11 of the Federal Rules of Criminal Procedure to
disclose to the defendant the facts and circumstances of the
offense and offender characteristics, then known to the
prosecuting attorney, that are relevant to the application
of the sentencing guidelines. This recommendation, however,
shall not be construed to confer upon the defendant any
right not otherwise recognized in law.

John K. Rabiej

Attachment

cc: Honorable Robert E. Keeton
Honorable Alicemarie H. Stotler
Honorable William Terrell Hodges
Honorable D. Lowell Jensen

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
2~~LN _OWN',
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Amendments to the

Sentencing Guidelines

K

,

0

United States Sentencing Commuision
May 4, 1993

L Official text of the amendments submitted to Congress can be found in the
May 6, 1993, edition of the Fe____-_r Regie_ (__. . R, No fir Part V)
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AGENDA III - D - 4
San Diego, California
October 11-12, 1993

MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter

RE: Amendment to Rule 40: Use of FAX'd Certified
Copies of Warrants.

DATE: September 4, 1993

Magistrate Judge Wm. Wade Hampton from Gainesville,
Florida, indicates in the attached letter that the rules
currently do not provide for use of facsimile copies of
indictments, warrants, etc.

In an amendment currently pending before Congress, Rule
40(a) specifically provides that "The warrant or certified
copy may be produced by facsimile transmission." An
amendment to Rule 41 also included reference to fasimile
transmissions.

At the time of those proposal several years ago, the
Committee considered the possibility of amending other rules
and decided to amend only Rules 40 and 41.



n

71

K

L

F

K

I,

l.~
Fl
K

Li

F



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
-, ~~~~~~~~~~OFTHE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN KENNETH F RIPPLE

APPELLATE RULES
PETER G. McCABE

SECRETARY SAM C. POINTER, JR.
CIVIL RULES

WILLIAM TERRELL HODGES
CRIMINAL RULES

EDWARD LEAVY
BANKRUPTCY RULES

March 24, 1993

Honorable William Wade Hampton
United States Magistrate Judge
for the Northern District of Florida
P.O. Box 355
Gainesville, Florida 32602

Re: Proposed Amendments to the Federal Rules of Criminal
Procedure

Dear Judge Hampton:

Thank you for your letter of February 15, 19-93, on proposing
changes to the Federal Rules of Criminal Procedure. A copy of your
letter will be sent to the Chairman of the Judicial Conference
Advisory Committee on Criminal Rules for consideration.

We welcome your comments and appreciate your interest in the
rulemaking process.

Sincerely,

Peter G. McCabe
Secretary

cc: Honorable Robert E. Keeton
Honorable William Terrell Hodges
William R. Wilson, EsquireK Professor David A. Schlueter



WM. WADE HAMPTON
UNITED STATES MAGISTRATE JUDGE

FOR THE NORTHERN DISTRICT OF FLORIDA
Post Office Box 355 L

Gainesville, Florida 32602 ,

February 15, 1993

K
Mr. Peter McCabe, Secretary
Committee on Rules of Practice and Procedure L
Judicial Conference of the United States
Washington, DC 20544 

C

Dear Peter:

Many times Magistrate Judges have to hold up a hearing or reschedule hearing awaiting Certified Kcopies of indictments, warrants of arrest or other instruments.

We receive FAX copies showing these instruments were certified at place of issuance. However, wecannot, under present Rules, use them as Certified copies.

I suggest a possible rule change. Issuing office FAX instrument showing it is Certified (transmittaland instrument). Receiving court office re-certify and instrument be allowed for use at a hearing as certified. KHowever, original certifying office on transmittal should show certified copies being sent by regular mail.

Sincerely, [

Wm. Wade Hampton
(WeJ

WWH/er 
g

K
L1
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San Diego, California

October 11-12, 1993

MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter

RE: Proposed Change to Rule 41: Deletion of Limits on
Authority to Issue Warrants Within District

L DATE: September 6, 1993

Mr. J.C. Whitaker, an employee with Federal law
enforcement agency, has suggested that Rule 41 be amended to

delete the territorial limitations which currently appear in

the rule. He notes that the rule as written creates
hardships on law enforcement personnel who must often travel

to another district to obtain a warrant.

In 1990, Rule 41(a) was amended to provide for warrants

for property which might be moving out of one district into

another. As I recall, in the process of amending the rule

there was brief consideration of whether the territorial

limits of the rule should be eliminated. For example, Rule

4 provides that an arrest warrant may be executed at "any

place within the jurisdiction of the United States." But in

L the end, the amendment retained the nexus requirement; at

some point, the property or person had, or would have, some

connection with the district wherein the issuing authority
was situated.

If the Committee is interested in considering the

suggested amendment, I would draft suggested language for
the Spring meeting.

LIL

L



227 North Bronough St.
Suite 30,86
Tallahassee, Fl. 32301
March 22, 1993

Honorable WILLIAM J. HODGES
Chairman, Criminal Rules Advisory Committee 7Committee on Rules'of Practice and Procedure Jof Judicial Conference of-the'U.S.
Washington', D.C. 20544

Dear Mr. HODGES, 
['

I have been employed with a Federal law enforcementagency for thecpast thirty five years. L

The purpose of this letter is to request that you andyour committee take a look at'Rule 41 of the Federal Rules ofCriminal Procedure. Rule, 41, in part, states: "... a searchwarrant authorized by this rule may'b'e issued (I) by a federalmagistrate, or a state court of record within the'federal
district, for a search of property or for a person
within the district, and (2) by a federal magistrate for a searchof property or~for alperson either within or outside the districtif the property or person is within the district when the warrantis sought but might move outside the district before the warrantis executed." (emphasis added) 

_

The requirement that a search warrant must be obtained Uin the district where the search is to be conducted createshardships on Federal law enforcement. It is necessary thatofficers from one district, many times across country, furnishinformation to an officer in the district where the search is tobe conducted in order that the application for search warrant be rmade. The officer requesting the search warrant and swearing to Lthe affidavit is not familiar with the background of thecase/investigation and is not in a position to answer questionsraised by the Magistrate. It is not uncommon for one hundred per Ccent of the information in the affidavit to be third hand to theofficer. The other alternative is for the officer who isfamiliar with the entire investigation to travel to the district rwhere the warrant is to be obtained and executed. This officerthen has to deal with the problems of preparing his affidavit tothe format demanded by the United States Attorney and Magistratein that district. While there is a standard format, everydistrict is different. In addition, each district has its ownprosecutive guidelines. In this time of tight budgets andlimited resources, what may be considered a significant matter inone district, may well be insignificant in another. F:



l

In addition, it is my understanding that there have been
some recent cases involving obscenity and pornography where

L questions have been raised as to the qualifications of the
magistrate to judge the community standard in another district
where the crime is alleged to have occurred particularly when the
area may be thousands of miles away.

What would be loss by obtaining the search warrant in the
area where the offense occurred, by the officer conducting the
investigation, from the court that will eventually have venue
over the case when it is brought to trial?

Please take a look at Rule 41 and consider a revision
that could be beneficial to all parties concerned.

Sincerely,

Whitaker

IL..

l
,EC



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE 

__

JUDICIAL CONFERENCE OF THE UNITED STATES L
WASHINGTON, D.C. 20544

ROBERT E. KEETON 
CHAIRMEN OF ADVISORY COMMITTEES VCHAIRMAN 

KENNETH F. RIPPLE
APPELLATE RULES

PETER G. McCABE
SECRETARY !. , ro < < flit He r '4 't EDWARD LEAVY

BANKRUPTCY RULES

SAM C,,POINTER, JR.
CML RULES

WILLIAM TERRELL HODGES
CRIMINAL RULES

March 30, 199 3 RALPH K. WINTER, JR.
EVIDENCE RULES V

Mr. J. C. Whitaker
227 North Bronough Street
Suite 3086
Tallahassee, Florida 32301 E

Re: Proposed Amendments to the Federal Rules of CriminalProcedure

Dear Mr. Whitaker:

Thank you for your letter of March 22, 1993, proposing changesto Rule 41 of the Federal Rules of Criminal Procedure. A copy ofyour letter will be sent to the chairman and reporter of theJudicial Conference Advisory Committee on Criminal Rules forconsideration.

We welcome your comments and appreciate your interest in therulemaking process.

Sincerely,

Peter G. McCabe
Secretary 

g

Lcc: Honorable Robert E. Keeton
Honorable William Terrell Hodges
William R. Wilson, Esquire
Professor David A. Schlueter i

Li



AGENDA III - D - 6
San Diego, California

X October 11-12, 1993

MNE) TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter

RE: Possible Amendments to Rules Governing Section
2254 Cases in the United States Courts

LI DATE: September 7, 1993

As indicated in the attached memorandum, S. 1441
(Habeas Corpus Reform Act of 1993) would amend § 2242, et.
seq. and would directly impact of the Rules governing § 2254
actions.

I understand that the Criminal Rules Committee is
generally responsible for monitoring the Rules governing §§fl 2254 and 2255 and that if the Act is passed, the Committee

L will have the task of recommending appropriate amendments to
those rules.

L Assuming S. 1441 is passed this Fall, amendments can be
drafted and considered by the Committee at is Spring
meeting,.

r

rLf



ADMINISTRATIVE OFFICE OF THE K
L. RALPH MECHAM U S C
DIRECTOR UNITED STATES COURTS

JAMES E. MACKLIN, JR. ~~~~~~~~~~~~~JOHN K. RABIEJAME E. MACKUN JR. WASHINGTON, D.C. 20544 CHIEF. RULES COMMITTEE
DEPUTY DIRECTOR~~~~~~~~~~ SUPPORT OFFICE

August 11, 1993

MEMORANDUM TO JUDGE ROBERT E. KEETON

SUBJECT: S.'1441, Habeas Corpus Reform Act of 1993 L
I am attaching a copy of S. 1441, the "Habeas Corpus Reform

Act of 1993" for your information. The bill was introduced on
August 6, 1993,"by Senator Biden. Unlike previous legislative
attempts to amend the habeas corpus provisions, S. 1441 has a
realistic chance of enactment., A copy of Senator Biden's remarks
describing the new coalition supporting the bill is also
attached.

S. 1441 would amend 28 U.S.C. S 2242 et seq. and would
affect directly the Rules Governing Section 2254 Cases in the
United States Courts. For example, the bill sets forth specific
time deadlines for the filing of a petition and limitations on
the filing of successive petitions, which are now covered under
Rule 9. In addition, theabill includes provisions on amending
and supplementing petitions that may affect the Rules.

The Senate returns on September 7, 1993. I will keep you
apprised of developments.

(--4 K(/

John K. Rabiej

Attachment

cc: Honorable Alicemarie H. Stotler
Honorable William Terrell Hodges
Honorable Sam C. Pointer, Jr. J
Honorable D. Lowell Jensen
Dean Daniel R. Coquillette
Professor David A. Schlueter H
Dean Edward H. Cooper

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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103D CONGRESS
1ST SESSION S~~~~~~~~~~~~~~~~~~~' 1

L To reform habeas corpus.

L IN THE SEATGE oTE UNITED STATES
AUGUST 6 (legislative day, JuNE 30), 1993L Mr. BIDEN introduced the following bill; which was read twice and referred

to the Committee on the Judiciary

A"ILLhi A B3IJ
To reform habeas corpus.

L

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,
I 3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the "Habeas Corpus Reform

5 Act of 1993".

6 SEC. 2. FILING DEADLINES.

7 (a) IN GENERAL.-Section 2242 of title 28, UnitedK 8 States Code, is amended-

9 (1) by amending the heading to read as follows:

L



2 .J
1 § 2242. Filing of habeas corpus petition; time re- p
2 quirements; tolling rules";

3 (2) by inserting "(a)(1)" before the first para-

4 graph, "(2)" before the second paragraph, "(3)" be-

5 fore the third paragraph, and "(4)" before the

6 fourth paragraph;

7 (3) by amending the third paragraph, as des-

8 ignated by paragraph (3), to read as follows: K

9 "(3) Leave to amend or supplement the petition shall 7
10 be freely given, as provided in the rules of procedure appli-

11 cable to civil actions,"; and K
12 (4) by adding at the end the following new sub-

13 sections:

14 "(b) An application for habeas corpus relief under

15 section 2254 shall be filed in the appropriate district court 7
16 not later than 180 days after-

17' "(1) the last day for filing a petition for writ L

18 of certiorari in the United States Supreme Court on

19 direct appeal or unitary review of the conviction and

20 sentence, if such a petition has not been filed within 7
21 the time limits established by law;

22 "(2) the date of the denial of a writ of certio- L

23 rarn, if a petition for a writ of certiorari to the high-

24 est, court of the State on direct appeal or unitary re-

25 view of the conviction and sentence is filed, within

.S 1441 IS
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L

I the time limits established bv law, in the United
2 States Supreme Court; or

3 "(3) the date of the issuance of the mandate of
4 the United States Supreme Court, if on a petition

L 5 for a writ of certiorari the Supreme Court grants
6 the writ and disposes of the case in a manner that
7 leaves the sentence undisturbed.

8 "(c)(1) Notwithstanding the filing deadline imposed
9 by subsection (b), if a petitioner under a sentence of death

L 10 has filed a petition for post-conviction review in State
11 court within 270 days of the appointment of counsel as
12 required by section 2258, the petitioner shall have 180

L. 13 days to file a petition under this chapter upon completion

E 14 of the State court review.
L 15 "(2) The time requirements established by subsection

17 16 (b) shall not apply unless the State has provided notice
17 to a petitioner under sentence of death of the time require-
18 ments established by this section. Such notice shall be pro-
19 vided upon the final disposition of the initial petition for
20 State post-conviction review.

21 "(3) In a case in which a sentence of death has been
22 imposed, the time requirements established by subsection
23 (b) shall be tolled-

qV -S 1441 IS
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I "(A) during any period in which the State has

2 failed to appoint counsel for State post-conviction re-

3 view as required in section 2258;

4 "(B) during any period in which the petitioner

5 is incompetent; and

6 "(C) during an additional period, not to exceed

7 60 days, if the petitioner makes a showing of good

8 cause.

9 "(d)(1) Notwithstanding the filing deadline imposed

10 by subsection (b), if a petitioner under a sentence other

11 than death has filed-

12 "(A) a petition for post-conviction review in

13 State court; or

14 "(B) a request for counsel for post-conviction

15 review,

16 before the expiration of the period described in subsection

17 (b), the petitioner shall have 180 days to file a petition

18 under this chapter upon completion of the State court re-

19 view.

20 "(2) The time requirements established by subsection

21 (b) shall not apply in a case in which a sentence other

22 than death has been imposed unless-

23 "(A) the State has provided notice to the peti-

24 tioner of the time requirements established by this

25 section and of the availability of counsel as described

.S 1441 IS
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5
1 in subparagraph (B); such notice shall be provided

2 orally at the time of sentencing and in writing at the
3 time the petitioner's conviction becomes final, except

4 that in a case in which the petitioner's conviction be-
5 comes final within 30 days of sentencing, the State

6 may provide both the oral and the written notice at
7 sentencing; in aft cases, the4written notice to peti-
8 tioner shall include easily understood instructions for
9 filing a request for counsel for State post-conviction

10 review; and

11 "(B)(i) the State provides counsel to the peti-
LI 12 tioner upon the filing of a request for counsel for

13 State post-conviction review- or

14 "(ii) the State provides counsel to the peti-
L 15 tioner, if a request for counsel for State post-convic-K 16 tion review is not filed, upon the filing of a petition

17 for post-conviction review.

L 18 "(3) The time requirements established by subsection

K 19 (b) shall be tolled in a case in which a sentence other than
20 death has been imposed-

1 21 "(A) during any period in which the petitioner1 { 22 is incompetent; and
L 23 "(B) during an additional period, not to exceed

L 24 60 days, if the petitioner makes a showing of good
25 cause.

4

C .~~~~~~~~S 1441 IS



6 L
1 "(e) An application that is not filed within the time f

2 requirements established by subsection (b) shall be gov-

3 erned by section 2244(b).".

4 (b) TECHNICAL AMENDMENT.-The chapter analysis

5 for chapter 153 of title 28, United States Code is amended

6 by amending the item relating to section 2242 to read as C

7 follows:

"2242. Filing of habeas corpus petition; time requirements; tolling rules.". [
8 SEC. 3. STAYS OF EXECUTION IN CAPITAL CASES.

9 Section 2251 of title 28, United States Code, is

10 amended-

11 (1) by inserting "(a)(1)" before the first para-

12 graph and "(2)" before the second paragraph; and

13 (2) by adding at the end the following new sub-

14 sections: [
15 "(b) In the case of a person under sentence of death,

16 a warrant or order setting an execution shall be stayed K
17 upon application to any court that would have jurisdiction

18 over a habeas corpus petition under this chapter. The stay

19 shall be contingent upon the exercise of reasonable dili-

20 gence by the applicant in pursuing relief with respect to

21 the sentence and shall expire if-

22 "(1) the applicant fails to file for relief under

23 this chapter within the time requirements estab-

24 lished by section 2242;

.S 1441 IS
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1 "(2) upon completion of district court and court

2 of appeals review under section 2254, the application

3 is denied and-

4 "(A) the time for filing a petition for a

5 writ of certiorari expires before a petition is

6 filed;

7 "(B) a timely petition for a writ of certio-

8 rari is filed and the Supreme Court denies the

9 petition; or

10 "(C) a timely petition for certiorari is filed

11 and, upon consideration of the case, the Su-

12 preme Court disposes of it in a manner that

13 leaves the capital sentence undisturbed; or

14 "(3) before a court of competent jurisdiction, in

15 the presence of counsel, and after being advised of

16 the consequences of the decision, the applicant com-

17 petently and knowingly waives the right to pursue

18 habeas corpus relief under this chapter.

19 "(c) If any I of the conditions in subsection (b) has

20 occurred, no Federal court thereafter shall have the au-

21 -thority to enter a stay of execution unless the applicant

22 has filed a habeas corpus petition that satisfies, on its

23 face, section 2244(b) or 2256. A stay granted pursuant

24 to this subsection shall expire if, after the grant of the

.S 1441 IS
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8

1 stay, I of the conditions specified in subsection (b) (2) 1
2 or (3) occurs.".

3 SEC. 4. LIMITS ON NEW RULES; STANDARD OF REVIEW. F
4 (a) LIMITS ON NEw RULES.- C

5 (1) IN GENERAL.-Chapter 153 of Title 28,

6 United States Code, as amended by section 306(a), I

7 is amended by adding at the end the following new F
8 section:

9 §2257. Law applicable F
10 "(a) Except as provided in subsection (b), in a case

11 subject to this chapter, the court shall not announce or LI
12 apply a new rule to grant habeas corpus relief.

13 "(b) A court considering a claim under this chapter

14 shall apply a new rule when- F
15 "(1) the new rule places a class of individual

16 conduct beyond the power of the criminal lawmaking

17 authority to proscribe or prohibits the imposition of

18 a certain type of punishment for a class of persons 7
19 because of their status or offense; or

20 "(2) the new rule constitutes a watershed rule L

2 1 of criminal procedure implicating the fundamental C

22 fairness and accuracy of the criminal proceeding.

23 "(c) As used in this section, a 'new rule' is a rule F
24 that changes the constitutional or statutory standardso

.S 1441 IS
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1 that prevailed at the time the petitioner's conviction and

2 sentence became final on direct appeal.".

3 (2) TECHNICAL MMENDMKENT.-The chapter

4 analysis for chapter 153 of title 28, United States

5 Code, as amended by section 306(b), is amended by

6 adding at the end the following new item:

"2257. Law applicable.".,

7 (b) STANDARD OF REVIEW.-Section 2254(a) of title

8 28, United States Code, is amended by adding at the end

9 the following: "Except as to Fourth Amendment claims

10 controlled by Stone v. Powell, 428 U.S. 465 (1976), the

11 Federal courts, in reviewing an application under this see-

12 tion, shall review de novo the rulings of a State court on

13 matters of Federal law, including the application of Fed-

14 eral law to facts, regardless of whether the opportunity

15 for a full and fair hearing on such Federal questions has

16 been provided in the State court. In the case of a violation

17 that can be harmless, the State shall bear the burden of

18 proving harmlessness.".

19 SEC. 5. LIMITS ON SUCCESSIVE PETITIONS.

20 Section 2244(b) of title 28, United States Code, is

21 amended to read as follows:

22 "(b)(1) A claim presented in a habeas corpus petition

23 that was not timely presented in a prior petition shall be

24 dismissed unless-

25 "(A) the petitioner shows that-

S 1441 IS-2



10 K
1 "(i) the failure to raise the claim pre- K
2 viously was the result of interference by State

3 officials with the presentation, or the claim, in K
4 violation of the Constitution or laws of the 7
5 United States;

6 "(ii) the claim relies on a new rule that is 7
7 applicable under section 2257 and was pre-

8 viously unavailable; or Li

9 "(iii) the factual predicate for the claim K
10 could not have been discovered previously

11 through the exercise of reasonable diligence;

12 and K
13 "(B) the facts underlying the claim, if proven

14 and viewed in light of the evidence as a whole, would L

15 be sufficient to-

16 "(i) undermine the court's confidence in

17 the factfinder's determination of the applicant's

18 guilt of the offense or offenses for which the 7

19 sentence was imposed; or

20 "(ii) demonstrate that no reasonable sen-

21 tencing authority would have found an aggra-

22 vating circumstance or other condition of eligi-

23 bility for a capital or noncapital sentence, or

24 otherwise would have imposed a sentence of

25 death.

AS 1441 IS
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1 I "(2) Notwithstanding other matters pending before

L 2 the court, claims for relief under this subsection from a
3 case in which a sentence of death was imposed shall re-

L 4 ceive a prompt review in a manner consistent with the in-
5 terests of justice.".

6 SEC. 6. NEW EVIDENCE.

7 (a) IN GEARAL.-Chapter 153 of title 28. United
8 States Code, as amended bv section 3 04(a)(1), is amended

9 by adding at the end the following new section:

.I 10 § 2256. Capital cases; new evidence
11 "For purposes of this chapter, a claim arising from

12 a violation of the Constitution, laws, or treaties of theLI 13 United States shall include a claim by a person under sen-
14 tence of death that is based on factual allegations that,

LJ 15 if proven and viewed in light of the evidence as a whole,
_ 16 would be sufficient to demonstrate that no reasonable

17 factfinder would have found the petitioner guilty of the
LI 18 offense or that no reasonable sentencing authority would

19 have found an aggravating circumstance or other condi-L ! 20 tion of eligibility for the sentence. Such a claim shall be

21 dismissed if the facts supporting the claim were actually
22 known to the petitioner during a prior stage of the litiga-

L 23 tion in which the claim was not raised. Notwithstanding

24 any other provision of this chapter, the claim shall notLI 25 be subject to section 2244(b) or the time requirements es-

*S 1441 IS
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1 tablished by section 2242. In all other respects, the claim

2 shall be subject to the rules applicable to claims under this

3 chapter.'".

4 (b) TECHNICAL AMENDMENT.-The chapter analysis
5 for chapter 153 of title 28, United States Code, as amend-

6 ed by section 304(a)(2), is amended by adding at the end [
7 the following new item: a,

"2258. Capital cases; new evidence.".

8 SEC. 7. CERTIFICATES OF PROBABLE CAUSE. [7
9 The third paragraph of section 2253, title 28, United

10 States Code, is amended by adding at the end the follow- .

11 ing: "However, an applicant under sentence of death shall

12 have a right of appeal without a certificate of probable

13 cause, except after denial of a habeas corpus petition filed
14 under section 2244(b).". ,

15 SEC. 8. PROVISION OF COUNSEL i
16 (a) IN GENERAL.-Chapter 153 of title 28, United

17 States Code, as amended by section 304(a)(1), is amended

18 by adding at the end the following new section: _

19 "§ 2258. Counsel in capital cases; State court

20 "(a) COUNSEL.-(1) A State in which a sentence of

21 death may be imposed under State law shall provide legal

22 services to-

23 "(A) indigents charged with offenses for which

24 capital punishment is sought;

.S 1441 IS
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1 "(B) indigents who have been sentenced to

L 2 death and who seek appellate, post-conviction, or

3 unitary review in State court; and

4 "(C) indigents who have been sentenced to

5 death and who seek certiorari review of State court

6 judgments in the United States Supreme Court.

7 "(2) This section shall not apply or form a basis for

8 relief to nonindigents.

9 "(b) COUNSEL CERTIFICATION AUTHORITY.-A

10 State in which a sentence of death may be imposed under

11 State law shall, within 180 days after the date of enact-
12 ment of this subsection, establish a State counsel certifi-

13 cation authority, which shall be comprised of members of

14 the bar with substantial experience in, or commitment to,
15 the representation of criminal defendants in capital cases,

16 and shall be comprised of a balanced representation from
17 each segment of the State's criminal defense bar, such as
18 a statewide defender organization, a capital case resource

19 center, local public defender's offices and private attorneys

20 involved in criminal trial, appellate, post-conviction, or

21 unitary review practice. If a State fails to establish a coun-

22 sel certification authority within 180 days after the date

23 of enactment of this subsection, a private cause of action

24 may be brought in Federal district court to enforce this
25 subsection by any aggrieved party, including a defendant

*S 1441 IS



14

I eligible for appointed representation under this subsection

2 or a member of an organization eligible for representation

3 on the counsel certification authority. If the court finds [7
4 that the State has failed to establish a counsel certification

5 authority as required by this subsection, the court shallL

6 grant appropriate injunctive and declaratory relief, except [
7 that the court shall not grant relief that disturbs any

8 criminal conviction or sentence, obstructs the prosecution [
9 of State criminal proceedings, or alters proceedings arising 7

10 under this chapter.

11 "(c) DUTIES OF AUTHORITY; CERTIFICATION OF L
12 COUNSEL-The counsel certification authority shall-

13 "(1) establish and publish standards governing

14 qualifications of counsel, which shall include-

15 "(A) knowledge and understanding of per-

16- tinent legal authorities regarding issues in cap- [7
17 ital cases;

L
18 "(B) skills in the conduct of negotiations

19 and litigation in capital cases, the investigation X

20 of capital cases and the psychiatric history and L

21 current condition of capital clients, and the

22 preparation and writing of legal papers in cap-

23 ital cases;
i'

24 "(C) the minimum qualifications required

25 by subsection (d); and r

*S 1441 IS [
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L 1 "(D) any additional qualifications relevant

2 to the representation of capital defendants;

3 "(2) establish application and certification pro-
L 4 cedures for attorneys who possess the qualifications

5 established pursuant to paragraph (1);

6 "(3) establish .application and certification pro-
L 7 cedures for attorneys who do not possess all the

8 qualifications established pursuant to paragraph (1)

9 but who possess, in addition to the minimum quali-

10 fications required by subsection (d), additional re-
11 sources (such as an affiliation with a publicly funded
12 defender organization) and experience that enable

7 13 them to provide quality legal representation com-

14 parable to that of an attorney possessing the quali-
15 fications established pursuant to paragraph (1);
16 "(4) establish application and certification pro-

17 cedures, to be used on a case by case basis, for at-
L 18 torneys who do not necessarily possess the minimum
1 19 qualifications required by subsection (d), but who

20 possess other extraordinary experience and resourcesLJ 21 that enable them to provide quality legal representa-

22 tion comparable to that of an attorney possessing

23 the qualifications established pursuant to paragraph

7 24 (1);

L

L .3~~~~~~- 1441 IS
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1 "(5) publish a current roster of attorneys cer-

2 tified pursuant to paragraphs (2) and (3) to be ap-

3 pointed in capital oases;

4 "(6) establish and publish standards governing

5 the performance of counsel in capital cases, includ-

6 ing standards that proscribe abusive practices and

7 mandate sound practices in order to further the fair

8 and orderly administration of justice;

9 "(7) monitor the performance of attorneys cer-

10 tified pursuant to this subsection; and

11 "(8) delete from the roster the name of any at-

12 torney who fails to meet the qualification or per-

13 formance standards established pursuant to this

14 subsection.

15 "(d) MINIMUM COUNSEL STANDARDS.-All counsel

16 certified pursuant to paragraph (2) or (3) of subsection

17 (c) or appointed pursuant to subsection (f) shall possess,

18 in addition to any qualifications required by State or local

19 law, the following minimum qualifications:

20 "(1) Familiarity wdith the performance -stand-

21 ards established by the counsel certification author-

22 ity.

23 "(2) Familiarity with the appropriate court svs-

24 tem, including the procedural rules regarding timeli-

25 ness of filings and procedural default.

.S 1441 IS
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L 1 "(3) In the case of counsel appointed for the

r 2 trial or sentencing stages, at least 2 of the qualifica-

3 tions listed in subparagraph (A) and I of the quali-

L 4 fications listed in subparagraph (B), or 1 of the al-

[ 5 ternative qualifications listed in subparagraph (C).

L 6 (A) QUALIFYING TRIAL EXPERrENCE

7 (MUST HAVE 2)-Prior .experience within theL
8 last 10 years as-

9 "(i) lead or sole counsel in 12 jury

10 trials, of which no fewer than 5 were crimi-

11 nal jury trials;

L} 12 "(ii) lead or sole counsel in 3 criminal

13 jury trials in which the charge was murder

14 or aggravated murder;

L 15 "(iii) co-counsel in 5 criminal jury

16 trials in which the charge was murder or

17 aggravated murder; or

*18 "(iv) lead or sole counsel in no fewer

19 than 5 criminal jury trials involving crimes

L 20 of violence against persons, punishable by

21 imprisonment of over 1 year,

22 which were tried to a verdict or to a deadlocked

23 jury.

24 "(B) QUALIFYING CAPITAL TRIAL EXPERI-

25 ENCE (MUST HAVE l).-
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1 "(i) lead or sole counsel within the r
2 last 5 years in the trial of at least 1 capital

3 case that was tried through sentencing; l

4 "(ii) co-counsel in the trial of no fewer

5 than 2 capital cases (1 of which occurred

6 within the last 5 years) that were tried

7 through sentencing; or

8 "(iii) successful completion within the L

9 preceding 2 years of a training program in 7
10 capital trial litigation that has been cer-

11 tified by the counsel certification authorityh

12 or, if the authority has not certified a pro-

13 gram, successful completion of an at least

14. 12-hour training program in capital trial L
15 litigation for which continuing legal edu-

16 cation (CLE) credit is available, and which

17 the CLE authority in the State has cer-

18 tified as comporting with the objectives l

19 and requirements of this section. L
20 "(C) ALTERNATIVE QUALIFYING EXPERT-

21 ENCE FOR TRIAL.-Notwithstanding subpara-

22 graphs (A) and (B), an attorney shall be eligi-

23 ble for certification pursuant to paragraph (2)

24 or (3) of subsection (c) or appointment pursu-

25 ant to subsection (f) if the attorney--
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1 "(i) has conducted 5 evidentiarv hear-

2 ings and has been employed for more than
3 1 year by a capital resource center, a unit
4 or its equivalent that specializes in capital

5 cases within a public defender office, or a
6 Public interest law office specializing in
\ b 7 capital litigation; or

8 "(ii) has conducted 5 evidentiary

9 hearings and has been certified by the

10 State capital litigation resource - center as

11 competent to be assigned to a capital trial;

12 "(4) in the case of counsel appointed for appel-

13 late or unitary review, at least 1 of the qualifications

14 listed in subparagraph (A) and 1 of the qualifica-

15 tions listed in subparagraph (B), or 1 of the alter-

16 native qualifications listed in subparagraph (C).

17 "(A) QUALTFYING APPELLATE EXPERI-

18 ENCE (MUST HAVE 1).-Prior experience within
19 the past 5 years as-

20 "(i) lead or sole counsel in no fewer

21 than 10 appeals, of which no fewer than 5

. 22 were criminal appeals;

23 "(ii) lead or sole counsel in at least 6
24 criminal felony appeals; or
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I "(iii) lead or sole counsel in 3 crimi- 7
2 nal or felony appeals, at least 1 of which

3 was an appeal of a murder or aggravated F
4 murder conviction,

5 which were fully briefed.

6 (B) QUALIFYING CAPITAL APPELLATE

7 EXPERIENCE (MUST HAVE 1).-

8 "(i) lead or sole counsel within the L

9 last 5 years in the appeal or unitary review K
10 of at least 1 capital case;

I1 "(ii) co-counsel in the appeal or uni- F
12 tary review of no fewer than 2 capital

13 cases, 1 of which occurred within the last

14 5 years; or l

15 "(iii) successful completion within the

16 preceding 2 years of a training program in

17 the litigation of capital appeals that has L

18 been certified by the counsel certification F
19 authority or, if the authority has not cer-

20 tified a program, successful completion of K
21 an at least 12-hour training program in

22 capital litigation with a focus on appeals

23 for which continuing legal education

24 (CLE) credit is available, and which the

25 CLE authority in the State has certified as L
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1 comporting with the objectives and the re-
2 quirements of this section.

3 "(C) ALTERNATIVE QUALIFYING EXPERT-

4 ENCE FOR APPEALS.-Notwithstanding sub-
5 paragraphs (A) and (B), an attorney shall be
6 eligible for certification pursuant to paragraph

7 (2) or (3) of subsection (c) or for appointment

8 pursuant to subsection (f) if the attorney-
9 "(i) has been employed for more than

10 1 year by a capital resource center, a unit
11 or its equivalent that specializes in capital
12 cases within a public defender office, or a
13 public interest law office specializing in
14 capital litigation; or

15 "(ii) has been certified by the State
16 capital litigation resource center as com-

-17 petent to be assigned to a capital appeal;
18 and

19 "(5) in the case of counsel appointed for post-
20 conviction proceedings, at least 2 of the qualifica-

21 tions listed in subparagraph (A) and at least 1 of
22 the qualifications listed in subparagraph (B), or 1 of
23 the alternative qualifications listed in subparagraph

24 (C).
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1 "(A) QUALIFYING POST-CONVICTION EXPE- i

2 RIENCE (MUST HAVE 2).-Prior experience with-

3 in the past 10 years as-

4 "(i) lead or sole counsel in no fewer K
5 than 3 post-conviction proceedings;

6 "(ii) co-counsel in no fewer than 5

7 post-conviction proceedings;

8 "(iii) 1 of the trial qualifications listed

9 in paragraph (3)(A); or K
10 "(iv) 1 of the appellate qualifications

11 listed in paragraph (4)(A).

12 "(B) QUALIFYING CAPITAL POST-CONVIC-

13 TION EXPERIENCE (MUST HAVE 1).-

14 "(i) lead or sole counsel within the

15 last 5 years in the trial (through sentence-

16 ing), appeal, or post-conviction review of at

17 least 1 capital case;

18 "(ii) co-counsel in the trial (through

19 sentencing), appeal, or post-conviction re-

20 view of no fewer than 2 capital cases, 1 of

21 which occurred within the last 5 vears; or

22 "(iii) successful completion during the

23 preceding 2 years of a training program in

24 the litigation of capital post-conviction pro-

25 ceedings that has been certified by the
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I counsel certification authority or, if the au-
2 thority has not certified a program, sue-

3 cessful completion of an at least 12-hour

4 training program in capital litigation with

L 5 a focus on post-conviction proceedings for
6 which continuing legal education (CLE)

L 7 credit is available, and which the CLE au-
L 8 thority in the State has certified as com-

9 porting with the objectives and require-
10 ments of this section.

11 "(C) ALTERNATIVE QUALIFYING EXERI-

12 ENCE FOR POST-CONVICTION PROCEEDINGS.-

13 Notwithstanding subparagraphs (A) and (B),
14 an attorney shall be eligible for certification

L 15 pursuant to paragraph (2) or (3) of subsection

L i 16 (c) or appointment pursuant to subsection (f) if

17 the attorney-

18 "(i) has conducted 3 evidentiary hear-

19 ings and has been employed for more than
20 1 year by a capital litigation resource cen-

21 ter, by a unit or its equivalent that special-

22 izes in capital cases within a public de-
23 fender office, or by a public interest law of-
24 fice specializing in capital litigation; or
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1 "(ii) has conducted 3 evidentiary D
2 hearings and has been certified by the

3 State capital litigation resource center as

4 competent to be assigned to a capital post- £
5 conviction proceeding.

6 "(e) APPOINTMENT OF CERTIFIED COUNSEL.-(1)

7 The State court shall appoint at least 2 attorneys to rep- C

8 resent an indigent at trial, and at least 1 attorney to rep-

9 resent an indigent at the appellate, unitary or post-convic-

10 tion review stage, including-

11 "(A) a lead counsel who is named on the roster

12 published pursuant to subsection (c)(5); [1
13 "(B) a defender organization or resource cen-

14 ter, which shall designate appropriate attorneys af-

15 filiated with the organization, including a lead coun- £
16 sel who is named on the roster; or

17 "(C) a lead counsel certified pursuant to sub- £
18 section (c)(4).

19 "(2) The State court may appoint additional attor-

20 nev's upon a showing of need.

21 "(f) APPOINTMENT OF NONCERTIFrED COUNSEL.- ED

22 (1) If there is no roster of attorneys published pursuant

23 to subsection (c)(5), or if no attorney on the roster can L
24 accept the appointment and if no attorney certified pursu-

25 ant to subsection (c)(4) has been appointed, the State
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court shall appoint at least 2 attorneys to represent an
2 indigent at trial, and at least 1 attorney to represent an

3 indigent at the appellate, unitary or post-conviction review

LI .4 stage, including-

5 "(A) a lead counsel who possesses the minimum

6 qualifications required by subsection (d); or

,I 7 "(B) a defender organization or resource cen-
8 ter, which shall designate appropriate attorneys af-

9 filiated with the organization, including a lead coun-

:I 10 sel who possesses the qualifications required by sub-
:i section (d).

12 "(2) No attorney shall be appointed pursuant to this

LI 13 subsection unless the State court has first conducted an
14 evidentiary hearing on the record in which the court deter-

15 mines, after the attorney gives sworn testimony and pre-

LI f . 16 sents documentary proof that the attorney possesses each
17 of the qualifications required by subsection (d), that the
18 attorney possesses the requisite qualifications. In making

LI 19 its determination, the court, shall, to each qualification re-
20 quired by subsection (d), shall make a specific finding on

21 the record that the attorney possesses the qualification.

22 "(g) No attorney may be denied certification pursu-
23 ant to paragraph (2) or (3) of subsection (c) or appoint-

L 24 ment pursuant to subsection (f) solely because of prior em-

25 ployment as a prosecutor.
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I "(h) Prior to appointing counsel pursuant to this sec-

2 tion, the State court shall inquire as to whether counsel L

3 maintains a workload which, by reason of its excessive

4 size, will interfere with the rendering of quality represen- L
5 tation or create a substantial risk of a breach of profes-

6 sional obligations.

7 "(i) If a person entitled to an appointment of counsel

8 declines to accept an appointment, the State court shall

9 conduct, or cause to be conducted, a hearing,' at which

10 the person and counsel proposed to be appointed shall be

I1 present, to determine the person's competence to decline

12 the appointment, and whether the person has competently

13 and knowingly declined it.

14 "(j) If a State court fails to appoint counsel in a pro-

15 ceeding specified in subsection -(a), or if a State court in

16 a proceeding described in subsection (a)-

17 "(1) fails to appoint the number of counsel re-

18 quired in subsection (e);

19 "(2) appoints counsel whose name is not on the

20 roster published pursuant- to subsection (c) (5);
21 "(3) appoints counsel who has failed to present

22 a certification issued pursuant to subsection (c)(4);

23 or Li
24 "(4) when subsection (f) applies, fails to hold

25 the hearing, receive the requisite testimony and
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1 proof, or make the determination required by sub-
2 section (f),

3 a Federal court, in a proceeding under this chapter, shall
4 neither presume findings of fact made at such proceeding
5 to be correct nor decline to consider a claim on the ground
6 that it was not raised in such proceeding at the time orL 7 in the manner prescribed by State law. In no cir-L 8 cumstances other than those described in this subsection
9 shall a determination of noncompliance with this section

10 provide a basis for relief to a petitioner proceeding under
11 this chapter.
12 "(k) No attorney appointed to represent a prisoner
13 in State post-conviction proceedings shall have previously
14 represented the prisoner at trial or on direct appeal in the

L 15 case for which the appointment is made, unless the pris-
16 oner and attorney expressly request continued representa-
17 tion.

18 "(1) Notwithstanding the rates and maximum limits
19 generally applicable to criminal cases and any other provi-
20 sion of law to the contrary, the highest State court with7 21 jurisdiction over criminal cases shall, after notice and com-
22 ment, establish a schedule of hourly rates for the com-
23 pensation of attorneys appointed pursuant to this section

L 1 24 that are reasonable in light of the qualifications of attor-
25 neys appointed and the local practices for legal representa-
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1 tion in cases reflecting the complexity and responsibility

2 of capital cases. For each attorney appointed pursuant to

3 this section, the State court shall separately order com-r

4 pensation at the rates set by the highest State court for 7
5 the hours the attorneys reasonably expended on the case

6 and for reasonable expenses paid for investigative, expert, L
7 and other reasonably necessary services. Any aggrieved ;

8 party may bring a private cause of action in Federal dis-

9 trict court to enforce the provisions of this subsection for

10 the establishment of a schedule of reasonable hourly rates

11 for the compensation of attorneys. In such an action, the F
12 Federal court shall not independently determine the ap-

13 propriate rates, but shall decide whether the hourly rates

14 as scheduled bv the State court are within the range of LJ

15 reasonableness consistent with the criteria stated in this

16 subsection. If the hourly rates as scheduled are not within

17 the range of reasonableness, or if no schedule of rates has F
18 been established, the court shall grant appropriate injunc-

19 tive or declaratory relief, except that the court shall not '

20 grant relief that disturbs any criminal conviction or sen-

21 tence, obstructs the prosecution of State criminal proceed-

22 inggs, or alters proceedings arising under this chapter. E

23 "(in) The ineffectiveness or incompetence of counsel F
24 appointed pursuant to this section during State or Federal

25 post-conviction proceedings shall not be a ground for relief
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I in a proceeding arising under section 2254. This limitation

2 shall not preclude the appointment of different counsel at

3 any phase of State or Federal post-conviction proceedings.

4 "(n) Nothing in this section changes the constitu-

5 tional standard governing claims of ineffective assistance
6 of counsel pursuant to the sixth amendment to the Con-

7 stitution of the United States. A determination of non-
8 compliance with this section (as opposed to the facts which

9 support such a determination) shall not provide a basis

10 for a claim of constitutionally ineffective assistance of

I11 counsel.

12 "(o) The requirements of this section shall apply to

13 any appointment of counsel made after the effective date
14 of this Act in any trial, direct appeal, or unitary review

15 of a capital indigent. Counsel shall be appointed as pro-
16 vided in this section in -any post-conviction proceeding

17 commenced after the effective date of this Act. In no case

18 shall counsel appointed for a proceeding commenced be-

19 fore the effective date of this Act be subject to the require-

20 ments of this section, nor shall any person whose counsel

21 was appointed for any trial, appeal, post-conviction or uni-

22 tary review before the effective date of this Act be entitled
23 to any relief, including application of subsection (I), based

24 on a claim that counsel was not appointed in conformity

25 with subsection (e) or (f)-".
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I (b) TECiMNIcCA AMENDDMENT.-The chapter analysis

2 for chapter 153 of title 28, United States Code, as amend-

3 ed by section 304(a)(2), is amended by adding at the end K
4 the following new item:

"2258. Counsel in capital cases; State court.". [7
5 SEC. 9. CAPITAL LITIGATION FUNDING.

6 (a) GRANTS UNDER THE EDWARD BYRNE GRANT

7 PROGRAM.-

8 (1) IN GENERAL.-Part E of title I of the Om- r
9 nibus Crime Control and Safe Streets Act of 1968

10 (42 U.S.C. 3711 et seq.) is amended by adding at L

11 the end the following new section:

12 "HABEAS CORPUS LITIGATION [
13 "SEC. 511A. Notwithstanding any other provision of

14 this title, the Director shall provide grants to the States,

15 from the funding allocated pursuant to section 511, for I

16 the purpose of supporting litigation pertaining to Federal

17 habeas corpus petitions in capital cases. The total funding

18 available for such grants within any fiscal year shall be

19 equal to the funding provided to capital resource centers,

20 pursuant to Federal appropriation, in the same fiscal

21 year.".

22 (2) TECHNICAL AMENDMIENT.- The table of

23 contents of title I of the Omnibus Crime Control and

24 Safe Streets pact of 1968 (42 U.S.C. preceding
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1 3701) is amended by inserting after the item relat-

2 ing to section 511 the following new item:

"Sec. 511k Habeas corpus litigation.".

L 3 (b) GRANTS FOR STATE CAPITAL LITIGATION.-Title

K 4 1 of the Omnibus Crime Control and Safe Streets Act of

5 1968 (42 U.S.C. 3711 et seq.), as amended by section

L , 6 103(a) is amended-

7 (1) by redesignating part R as part S;

8 (2) by redesignating section 1801 as section

9 1901; and

p 10 (3) by inserting after part Q the following new

11 part:

L 12 "PART R-GRANTS FOR STATE CAPITAL

13 LITIGATION

14 "SEC. 1801. GRANT AUTHORIZATION.

K 15 "The Director of the Bureau of Justice Assistance

16 shall make grants to States from amounts appropriated

L 17 to carry out this part for the use by States and by local

18 entities in the States to comply with section 2258 of title

19 28, United States Code.

20 "SEC. 1802. STATE APPLICATIONS.

21 "(a) IN GENERAL.-(1) To request a grant under

22 this part, -the Chief Executive of a State shall submit an

F 23 application to the Director in such form and containing

24 such information as the Director may reasonably require.
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1 "(2) An application under- paragraph (1) shall include

2 assurances that Federal funds received under this part

3 shall be used to supplement, not supplant, non-Federal h

4 funds that would otherwise be available for activities fund- 7
5 ed under this part.

6 "(b) STATE OFFICE.-The office designated under

7 section 507-

8 "(1) shall prepare an application under this sec-

9 tion; and

10 "(2) shall administer grant funds received

11 under this part, including review of spending, proc- K
12 essing, progress, financial reporting, technical assist-

13 ance, grant adjustments, accounting, auditing, and

14 fund disbursement.

15 -SEC. 1803. REVIEW OF STATE APPLICATIONS.

16 "(a) IN GENERAL.-The Director shall make a grant

17 under section 1801 to carry out the activities described LJ

18 in the application submitted by an applicant under section 77
LI19 1802 upon determining that-

20 "(1) the application is consistent with the re- K
21 quirements of this part; and 7

22 "(2) before the approval of the application, the L
23 Bureau has made an affirmative finding in writing :

24 that the proposed activities have been. reviewed in

25 accordance with this part.
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L I "(b) APPROVAL.-Each application submitted under
2 section 1802 shall be considered to be approved, in whole

3 or in part, by the Director not later than 45 days after[: 4 first received unless the Director informs the applicant of
5 specific reasons for disapproval.

L 6 "(c) DISAPPROvAL NOTICE AND RECONSIDER-
7 7 ATION.-The Director shall not disapprove any application

8 without first affording the applicant reasonable notice and
L 9 opportunity for reconsideration.

10 "SEC. 1804. DISTRIBUTION OF FUNDS.

11 "For fiscal years 1994, 1995, and 1996, the Federal
L 12 share. of a grant made under this part may not exceed
7 , 13 75 percent of the total costs of the activities described inL

14 the application submitted under section 1702 for the fiscal
7 15 year for which the projeetfreceives assistance under this

16 part. Thereafter, the Federal share of a grant made under

L.17 this part may not exceed 50 percent.

18 "SEC. 1805. EVALUATION.

19 "(a) IN GENERAL.-(1) A State that receives a grant

20 under this part shall submit to the Director an evaluation

L 21 not later than March 1 of each year in accordance with
22 guidelines issued by the Director.

23 "(2) The Director may waive the requirement speci-
24 fied in subsection (a) if the Director determines that such
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1 evaluation is, not warranted in the case of any particular

2 State.

3 "(b) DISTRIBUTION.-A State or local entity may use [
4 not more than 5 percent of the funds itL receives under

5 this part to develop an evaluation program under this see- ,

6 tion.". L
7 (e) TECHNICAL AMENDMENT.-The table of contents

8 of title I of the Omnibus Crime Control and Safe Streets [
9 Act of 1968 (42 U.S.C. 3711 et seq.), as amended by sec-

10 tion 103(b), is amended by striking the matter relating

11 to part R and inserting the following:

"PART R-GRAN-TS FOR STATE CAPITAL LITIGATION

"Sec. 1801. Grant authorization. F
"See. 1802. State applications.

"Sec. 1803. Review of State applications. ,_

"Sec. 1804. Distribution of funds. V
"Sec. 1805. Evaluation.

"PART S-TRANSITiON; EFFECTrvE DATE; REPEALER" 7
12 (d) AUTHORIZATION OFT APPROPRIATIONS.-SeCtion

13 1001(a) of title I of the -Omnibus Crime Control and Safe [7
14 Streets Act of 1968 (42 IJ.S.C. 3793(a)), as amended by

15 section 103(c), is- amended by adding at the end the fol-

16 lowing new paragraph: [
17 "(12) There are authorized to be appropriated such

18 sums as are necessary to carry out activities under part

19 R.". '
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LI 1 SEC. 10. CERTIFICATION OF COMPLIANCE.

2 (a) IN GENERAL.-Subpart 1 of part E of title I of
3 the Omnibus Crime Control and Safe Streets Act of 1968
4 (42 U.S.C. 501 et seq.) is amended by adding at the end
5 the following new section:

6 CERTIFICATION OF COMPLIANCE-LI J7 "SEC. 509A. In any application for a grant under this
8 subpart, a State in which a sentence of death may be im-
9 posed shall certify whether it will comply with the provi-

10 sions of section 2258 of title 28, United States Code. If
11 the State chooses not to certify that it will comply with
12 the provisions of that section, the amount of funds that
13 the State is eligible to receive under that subpart shall
14 be reduced by 75 percent. If the State certifies that it will
15 comply with the provisions of section 2258 of title 28,
16 United States Code, the amount of funds that the State
17 is eligible to receive under that subpart shall not be re-
18 duced by virtue of any failure or alleged failure to carry
19 out any of the requirements of that section. The sole en-
20 forcement mechanisms for the requirements set forth in
21 that section shall be those provided in that section, to
22 which the State shall be deemed to have consented by cer-
23 tifying that it will comply with the provisions of that sec-
24 tion."..

25 (b) TECHNICAL AMENDMIENT.-The table of contents
26 of title I of the Omnibus Crime Control and Safe Streets
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I Act of 1968 (42 U.S.C. preceding 3701) is amended bya

2 inserting after the item relating to section 509 the follow-

3 ing new item:

"See. 509k Certification of compliance.".

4 SEC. 11. EFFECTIVE DATE.

5 (a) IN GENERAL.-Except as provided in subsection

6 (b), this title and the amendments made by this title shall

7 take effect on the date that is 180 days after the date

8 of enactment of this Act. L
9 (b) SECTION 2258(b) ol' TITLE 28, UNITED STATES

10 CODE.-Section 2258(b) of title 28, United States Code,

11 as added by section 2 08(a), shall take effect on the date

12 of enactment of this Act.

To~~~~~~~~~~~~~~~~[
0~~~~~~~~~
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AGENDA III - E - 1
San Diego, California
October 11-12, 1993

MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter

RE: Proposed Amendment to Rule 57

DATE: September 7, 1993

The Standing Committee has been debating for some time
uniform amendments to all of the rules vis a vis uniform
numbering of local rules, etc. Attached is the most recent
iteration of what Rule 57 would look like. Similar

L amendments to the Civil, Appellate and Bankruptcy rules are
L being coordinated by the Reporter for the Standing Committee

and will probably be circulated later this Fall for public
E comment.
L

L

Ls

I'
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Rule 57
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LJ
RULES OF CRIMINAL PROCEDURE -

L
E

1 Rule 57. Rules by District Courts

2-

3 (a) IN GENERAL. Each district court by action of a

4 majority of the district judges thereef may from time to

5 time, after giving appropriate notice and an opportunity to

6 comment, make and amend rules governing its practice net

7 iweeosistent these-rules7 Local rules must conform to any

8 uniform numbering system prescribed by the Judicial

9 Conference of the United States. A ludge may regulate

10 practice in any manner consistent with federal laws, these

11 rules. and local rules of the district. No sanction or

12 other disadvantage may be imposed for noncompliance with any

13 requirement not in federal law, federal rules, or the local

14 district rules unless the alleged violator has been

15 furnished actual notice of the requirement in the pertinent

L
16 case. A local rule imposing a requirement of form must not

17 be enforced in a manner that causes a party to lose rights

18 because of a negligent failure to comply with the

19 requirement. E
20 (b) EFFECTIVE DATE AND NOTICE. A local rule so adopted

21 shall take effect upon the date specified by the district

22 court and shall remain in effect unless amended by the

23 district court or abrogated by the judicial council of the

Li
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RULES OF CRIMINAL PROCEDURE,

L

L 1 circuit in which the district court is located. Copies of

:I 2 the rules and amendments so made by any district court shall

3 upon their promulgation be furnished to the judicial council

L 4 and the Administrative Office of the United States Courts

5 and shall be made,'available to the public. In-all-eases-Ret

6 p~revided-by-3~ule7-the-di'striet-judges-anfi-Faagistra-te-4udges

7 may-regutlatetheir-praetiee-7T-any-maaner-Ret-Ineensistent

8 with-these-rules-er-these-ef-the-distriet-in-whieh-they-aet.

L
COMMITTEE NOTE

L Rule 57 provides flexibility to district courts to
promulgate local rules of practice and procedure.

7 Specifically, it permits the court to regulate practice in
I any manner consistent with the Acts of Congress, with rules

adopted under 28 U.S.C. § 2072 and 2075, and with the
districts local rules. But experience has demonstrated
several problems. The amendments are intended to address
those problems.

First, the amendment requires that the numbering of
local rules conform with any numbering system that may be
prescribed by the Judicial Conference. Lack of uniform
numbering might create unnecessary traps for counsel and
litigants. A uniform number system would make it easier for
an increasingly national bar to locate a local rule that
applies to a particular procedural issue.

Second, the rule recognizes that courts rely on
multiple directives to control practice. Some courts
regulate practice through the published Federal Rules and

L the local rules of the court. In the past, some courts have
also used internal operating procedures, standing orders,
and other internal directives. This can lead to problems.
Counsel or litigants may be unaware of the various
directives. In addition, the sheer volume of directives may
impose an unreasonable barrier. For example, it may be

L difficult to obtain copies of the directives. Finally,

K
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RULES OF CRIMINAL PROCEDURE

counsel or litigants may be unfairly sanctioned for failing 7
to comply with a direc'tive. For thesereasons, the-
amendment disapproves imposing any sanction or other
disadvantage on a person for noncompliancewith such an
internal directive, unless the alleged violator has actual En
noticeLof the requirement.' ,

There shouldibe no wadverse consequence to a party or
attorney for violating special requirements relating'to
practice beforea particular judge aunles the party or
attorney has actual notice of those requirements.
Furnishing litigants with a, copy~ outlining the judge's
practices -- or attaching instructions to a notice setting a
case for conference or trial -- would suffice td give actual
notice, as would an order in a case specifically adopting by
reference a-judge's standing orderi and inidicating how copies
can be obtained.

K

LJ
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San Diego, California
October 11-12, 1993

L

MEMO TO: Advisory Committee on Criminal Rules

FROM: Dave Schlueter, Reporter

RE: Proposed Amendment to Rule 59: Technical

Amendments

DATE: September 7, 1993

Attached is the most recent version of Rule 59 which

includes a provision for making technical amendments 
to the

Rules. The Standing Committee has been considering similar

amendments to all of the Rules for the past year or 
so and

as of its June 1993 meeting seemed satisfied with 
this

particular language.

L This rule, along with the other parallel rules in 
the

Civil, Appellate, Evidence, and Bankruptcy Rules, will

probably be circulated for public comment 
sometime this

L Fall.

It is not contemplated that any further 
action will be

L required from the Advisory Committees until after 
the

comment period has ended.

Lx
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1 Rule 59. Effective Date: Technical Amendments

2 (a) These rules take effect on the day which is 3
3 months subsequent to the adjournment of the' first regular
4 session of the 7§th'C6ngress, but if that day is prior to Li
5 September 1, 1945, then they take'effect on September 1, m
6 1945. They'govern all criminal proceedings thereafter
7 commenced-and so far as just and practicable all proceedings
8 then pending.

9 ,(b) The Judicial Conference of the United States may
10 amend these rules to correct errors in spelling, cross-
11 references, or toocrap make technical changes
12 needed to conform these rules to statutory changes.

COMMITTEE NOTE

The Rule is amended to enable the Judicial Conference 7to make minor technical amendments to these rules without Lhaving to burden the Supreme Court and Congress withreviewing such changes. This delegation of authority willrelate only to uncontroversial, nonsubstantive matters. V

J



AGEDA III - E - 3
San Diego, California
October 11-12, 1993

L

ADMINISTRATIVE OFFICE OF THE
DIRECTOR UNITED STATES COURTS JOHN K. RAi31EJ

CHIEF RULES COMIMFTTIEEL JAMES E. MACKIN, JR. 
SUPMRTOFFICZDEPUTY DIRECTOR VWASHINGTON. D.C. 20544

F" August 27, 1993L
MEMORANDUM TO JUDGE ROBERT E. KEETON

L SUBJECT: Report of the Court Administration and Case Management
Committee to the Judicial Conference

I am attaching a copy of the full report of the Committee onCourt Administration and Case Management for your review. Thereport contains several recommendations that may affect the[ rulemaking process.

I. Recommendations Affecting Rules Generally

A. The committee recommended that the Conference approve
proposed guidelines authorizing filing by facsimile.The committee specifically included bankruptcy courtsL under the guideline's coveraae. (Pages 10-13, Appendix
A.) I have also attached an excerpt from the report ofthe Committee on Automation and Technology, whichL opposed the guidelines.

B. Authorized the continuation of pilot program in sixcourts, which permits videotaping of court proceedings.(Pages 17-19.)

II. Recommendation Affecting Appellate Rules

A. The committee viewed favorably a proposal by Chief
Judge Clifford J. Wallace to authorize theestablishment of "appellate commissioners" to assist
the courts in the pre-argument stage of appellate
review. The commissioners would have the authority toenter certain types of orders and to conduct pre-argument conferences. The committee recommended that
the merits of the proposal be studied further by the AOand the FJC with a report due at its December 1993
meeting. (Pages 22-24.)

III. Recommendation Affecting Bankruptcy Rules

A. The committee recommended that the Conference amend theschedule of fees for bankruptcy courts to allow a

L
A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY

r - m--



Court Administration and Case Management Report 2 V

debtor to pay the $30 administrative fee in
installments. (Page 19-20.)

IV. Recommendations Affecting Civil Rules l

A. The committee endorsed in principle a legislative
proposal contained in the Civil Justice Reform Act of
1993 (S. 585) introduced by Senators DeConcini andGrassleythat directly affects Civil Rule 68. It
"refer(s) the issue of whether the matter ismore Cappropriately within the authority of federal rules tothe Committee on Rules of Practice and Procedure for a
report to the March 1994 Session of the Judicial
Conference ....." (Pages 2-3.) K

B. The'committee defers to the views of the Committee onRules of'Practice'and Procedure on proposed l1leaislation
(S.' 585) affecting the number of expert witnesses Licalled at trial. (Pages 4-5.)

C. The committee supports the enactment of legislation Cthat would provide all courts with authority to use
mandatory arbitration programs. And requests the
Judicial Conference to reconsider its opposition taken Cat its last session. (Pages 13-17.)

As of August 25, the following recommendations of theCommittee on Court Administration and Case Management have beenplaced on the Judicial Conference Discussion Calendar: (a) Item m4(a) and (b) regarding proposed guidelines on filing by lfacsimile, and (b) Item 5 regarding 'mandatory arbitration
programs. In accordance with Judicial Conference procedures, anymember of the Conference may requestthat a committee
recommendation be placed on the discussion calendar. Thedeadline for the request for this session of the Conference isSeptember 9, 1993.

r'%pe
John K. Rabiej

Attachments

cc: Chairs and Reporters to the Advisory Rules Committees
Dean Daniel R. Coquillette

,~~~~~~~~~



Agenda F-7
Court Administration/Case Mngt.
September 1993

REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON COURT ADMINISTRATION AND CASE MANAGEMENT

TO THE CHIIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES

The Committee on Court Administration and Case Management met in

Washington, D.C., on June 14-15, 1993. All members of the Committee were present

L with the exception of Judge Roger Wollman (8th Circuit), Judge David Sentelle (D.C.

r Circuit) and Judge D. Brock Hornby (District of Maine). The Committee was staffed

by the following Administrative Office personnel: Duane R. Lee (Chief, Court

Administration Division), Glen K Palman (Deputy Chief), Robert Lowney (Assistant to

the Chief) and Abel J. Mattos (Chief, Programs Branch). Also in attendance from the

Administrative Office for portions of the meeting were Clarence A. Lee, Jr. (Associate
L

Director), Noel J. Augustyn (Assistant Director, Court Programs), Thomas C.

K Hnatowski (Chief, Magistrate Judges Division) and David E. Weiskopf (General

Counsel's Office). The Federal Judicial Center was represented by Russell R. Wheeler

(Deputy Director), William B. Eldridge (Director, Research Division), Donna J.

Stienstra (Senior Research Associate) and John E. Shapard (Research Associate).

L Juliet Griffin (Clerk, Middle District of Tennessee), Judge James R. Browning (Ninth

Circuit Court of Appeals) and Doug Letter (Department of Justice) also participated.

NOTICE
A - NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL

CONFERENCE UNLESS APPROVED BY THE CONFERENCE ITSELFEl ._A__._ . _ _



Filing By Facsimile

The Judicial Conference, through its Court Administration and Case K
Management, Automation and Technology and Rules Committees, has examined the

use of facsimile technology for the filing of court documents over the last several years.

In June 1989, the former Committee on Judicial Improvements recommended LJ

amendments to the Appellate, Civil, and Bankruptcy Rules to provide for local rules F
permitting papers to be' filed by facsimile transmission or other electronic means, r
consistent with guidelines promulgated by the Judicial Conference. Subsequently, the

Committees on Automation and Technology and Court Administration and Case

Management, while developing the guidelines required by the amended Federal Rules,

determined that until such time as the technological, budgetary, and procedural

implications of facsimile filings were resolved, the Conference should authorize the

promulgation of local rules permitting the Mfiing of papers by facsimile only in the most

limited circumstances. In September 1991, the Judicial Conference adopted a

resolution implementing guidelines for the use of facsimile for the filing of court papers D
(JCUS Sept 91, 52-53). The guidelines took into consideration the practical and F
technological constraints regarding the acceptance of court documents by facsimile, as

Li
previously identified by the Committee on Judicial Improvements. The Conference

action was an initial measure, intended to provide a narrow margin of opportunity for F
courts to allow the filing of papers by facsimile transmission. The Conference

resolution as adopted is -as follows:

L

10



Effective December 1, 1991, the Judicial Conference authorizes courts to
adopt local rules to permit the clerk to accept for filing papers
transmitted by facsimile transmission equipment,. provided that such filing
is permitted only (a) in compelling circumstances or (b) under a practice
which was established by the court prior to May 1, 1991.

This resolution serves as the guideline mandated by the Federal Rules of

Appellate and Civil Procedure, and by adoption of Civil Rule 5, the Federal Rules of

Bankruptcy Procedure regarding the acceptance of documents by facsimile, which

became effective December 1, 1991.

At its June 1992 meeting, the Committee on Court Administration and Case

Management revisited this issue as it relates to the implementation of the Civil Justice

Reform Act and determined that, notwithstanding the practical and economical

problems related to facsimile use, courts should be allowed to determine at the local

level whether to implement the practice of accepting papers for filing by facsimile

transmission on a routine basis. Several courts have expressed a desire to implement

local rules to routinely accept papers by this method since the Conference adopted the

more restrictive policy. Therefore, your Committee recommends that the Conference

modify the resolution adopted in 1991 to allow courts to adopt by local rule a broader

policy regarding the acceptance of papers by facsimile transmission. Your Committee

recognizes that for many courts, the technological, budgetary, and procedural problems

may continue to pose enough of a hardship as to prevent any divergence from the

guidelines established in 1991. Under the proposed resolution, those, courts that elect

to maintain the existing, narrower guidelines may continue to do so. However, your

Committee also believes that those courts with the capability of accepting filings by

facsimile on a more routine basis should be allowed to do so, particularly in

11



consideration of the obligations placed on both the courts and parties involved in

federal litigation under the Civil Justice Reform Act. Your Committee has further K
determined that national guidelines to be followed by courts enacting local rules should

be adopted. Proposed gidelines for the technical requirements for equipment, ll

F1procedures for compliance with the requirement of an original signature, filing I

procedures, and potential fees for the service, are included as Appendix A. These

guidelines were developed with assistance from appellate, district and bankruptcy clerks.

Issues not governed by the guidelines may be left to the discretion of the courts. !

The Committee on Automation and Technology has reviewed the proposed K
guidelines and this recommendation and opposes any change to the current Judicial

Conference policy. This position is based upon the determination of that Committee's L
Subcommittee on Filing by Facsimile that 'While the concept of filing by facsimile L

transmission may be feasible in some instances, the Federal Judiciary is not ready to Cn

change its current policy, even by means of a pilot project, unless full funding were

available for nationwide implementation and until the clerks' concerns have been

addressed adequately". The Subcommittee's findings were based on a survey sent to all F

clerks of the appellate, district, and bankruptcy courts.

Your Committee-believes sufficient provisions have been included in the

proposed guidelines to address all of the identified concerns. Further, the proposed

resolution would simply create the option in those districts that have the inclination and 7
the resources to accept documents by this method and would not impose the policy on

those courts that object. In addition, the Committee on Rules of Practice and K
Procedure has expressed concern about the relationship between the proposed

12



guidelines and the Federal Rules of Appellate, Bankruptcy, Civil, and Criminal

Procedure. Your Committee has attempted to address these concerns through revisions

to the proposed guidelines. Your Committee understands, however, that the Rules

K Committee remains opposed to the adoption of the guidelines in their present form,

L because it believes that the specific areas left to the courts' discretion under the

guidelines affect the rulemaking process and require further study. Finally, the

E Committee on Rules believes the local option should not be applied to bankruptcy

courts. Your Committee considered a similar motion and determined that there is no

valid reason for excluding bankruptcy courts from the proposed resolution.

Recommendation 4: that the Judicial Conference a) adopt the following
resolution:

Effective December 1, 1993, the Judicial Conference authorizes courts tor adopt local rules to permit the clerk to accept for filing papers
L - transmitted by facsimile transmission equipment or by other electronic

means, provided that such filing is permitted either (a) in compelling
circumstances, or (b) under a practice which was established by the court

L prior to May 1, 1991, or (c) on a routine basis (without prior specific
approval), if the rules meet the requirements included in the TechnicalK Guidelines for the Acceptance of Documents by Facsimile.

b) Approve the proposed Technical Guidelines for the Acceptance of
Documents by Facsimile.

fr
L Arbitration

The Judicial Improvements and Access to Justice Act of 1988, Public Law No.

100-702, provided formal statutory authorization to continue the mandatory non-

binding arbitration programs previously piloted by the Judicial Conference in ten

13
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district courts. The Act also permitted the Judicial Conference to designate ten

additional courts to adopt programs of nonbinding voluntary arbitration. 7
Pursuant to Section 903(b) of the 1988 Act, the Federal Judicial Center

submitted a report to Congress in 1990 on the implementation of the Act which

included a recommendation for enactment of an arbitration provision in title 28, United L-1

States Code, authorizing arbitration in all federal district courts, to be mandatory or 7
voluntary in the discretion of the court, without'diminishing the authority of individual

judges to manage their assigned cases. W

In January 1993, your Committee, after review of the Federal Judicial Center

report, recommended that the Judicial Conference support the enactment of legislation V

to provide continued authorization for the 20-district arbitration programs created by

the 1988 legislation beyond the sunset date of that legislation and further, that the L
Conference support authorizing all federal district courts to utilize mandatory or

Li
voluntary arbitration programs at the individual court's discretion. This latter

recommendation was made on the belief that the experience to date provides L

justification for allowing individual federal courts to institute techniques, including court 7
annexed arbitration, tailored to suit their specific needs. The Judicial Conference, at its

March 1993 session supported the enactment of legislation to continue the 20-district

arbitration programs and to authorize federal district courts to utilize voluntary V

arbitration but declined to support legislation authorizing mandatory arbitration (JCUS

MAR-93, p.12). The Court Arbitration Authorization Act of 1993, H.R. 1102, which

has now been introduced by Congressman Hughes, would remove the sunset provision i

14 E



Agenda F-7 (Appendix A)
Court Administration/Case Mngt.
September 1993

En GUIDELINES FOR FILING BY FACSIMILE

E I. General Purpose and Scope:

(1) Purpose of the Guidelines: The Guidelines for Filing by Facsimile are
the standards established by the Judicial Conference of the United States
to assist those courts that permit filing of papers by facsimile transmission
pursuant to the Federal Rules of Appellate, Civil, Criminal and

7; Bankruptcy Procedure.

(2) Compliance with Rules of Procedure: These Guidelines for Filing by
Facsimile are designed to guide the activities of litigants and court
personnel relating to facsimile filing consistently with, and where

0- [ I authorized by, all applicable rules of procedure adopted under 28 U.S.C.
L §§ 2072 and 2075. They do not amend, modify, or excuse noncompliance

with any applicable rules.

.7
L (3) Prohibited Documents: Papers may not be sent by facsimile transmission

to the court for filing unless the court has expressly authorized such
transmissions by local rule or by order in a particular case. In ad ition,

L bankruptcy petitions and schedules may not be sent by facsimile
transmission.

II. Definitions:

(1) "Facsimile transmission" means sending a copy of a document by system
that encodes a document into electronic signals, transmits these electronic
signals, and reconstructs the signals to print a duplicate of the orip-nal
document at the receiving end.

(2) "Facsimile filing" or "filing by fax" means a court's receipt of a pa er
Li generated by a facsimile machine in the clerk's office. Electronic

transmission of a document by facsimile machine does not constit te
filing; rather, filing is complete only when the document is receive d by the
clerk.

(3) "Facsimile machine" means a machine used to transmit or receive
documents.

(4) "Fax" is an abbreviation for "facsimile" and, as indicated by the co ntext,
may refer to a facsimile transmission or to a document so transm tted.



i7

III. Technical requirements:

For purposes of these guidelines, in order for courts to accept the filing of [
papers by facsimile on a routine basis, the'following technical requirements must
be met. ,

(1) Facsimile Machine Standards:

(a) A facsimile machine must be able to send or receive a facsimile
transmission using the international standard for scanning, coding,
and transmission established for Group 3 machines by the
Consultative Committee of International-Telegraphy and Telephone L
of the International Telecommunications Union (CCrIT), in
regular resolution. L.

(b) The receiving unit must be connected to and print through a m
printer using xerographic technology, or a facsimile modem that is L
connected to a personal computer that prints through a printer
using xerographic technology. Only plain paper (no thermal paper) F
facsimile machines may be used. L J

(2) Additional Facsimile Standards for Senders: ,

(a) Each sender must have the following equipment standards:

(i) CCITT Compatibility - Group 3 2;i

(ii) Modem Speed - 9600-2400 bps (bits per second) with L
automatic stepdown; and

(iii) Image Resolution - Standard 203 x 98. F

(b) A facsimile machine used to send documents to a court must be
able to produce a transmission record, as proof of transmission at

The Administrative Office will monitor technological advances and will
recommend modifications to these guidelines when necessary. [

2 Group 3 fax machines. are currently the, most common, accounting for 97% of
the devices on the market. Group 3 compatibility is mandatory for public applications [
at the present time. Group 3 fax can utilize the public telephone network (voice grade
lines) and does not require special data lines. Group 3 fax devices transmit at under 1
minute per page, may "have laser printing capability, and use various standard data K
compression techniques to increase transmission speed.

Li



the time transmission isi completed. 3

IV. Resource Availability: No additional personnel (FTEs) or funds for equipment
L will be made available due to a court's adoption of a'fax filing policy. Courts

should be aware of the potential burdens on the clerk's office and shouldrn examine thoroughly the potential impact on the court before adopting a fax
L policy.

V. Original Signature: If authorized by local rules or by order in a particular case,
a clerk may provisionally accept a document having the image of the original
manual signature on the facsimile copy. A court may order prompt filing of the
original signed document, as well.' If not filed, the original signed document
must be maintained by the attorney of record or the party originating the
document until the litigation concludes.

VI. Transmission record: The sending party must maintain a copy of all papers filed
by facsimile and a copy of the transmission record until the litigation concludes.

L VII. Cover sheet:

(1) Each document transmitted to the clerk must be accompanied by a cover
sheet which lists the following:

(a) the court in which the pleading is to be filed;

L (b) the type of action, e.g., civil, criminal, bankruptcy, or adversary
proceeding;

K (c) the case title information;

K (d) the case number identification (except when the document is the
original complaint); '

(e) the title of document(s);

K (f) the sender's name, address, telephone number, and fax number;

(g) the number of pages transmitted including cover sheet;

L (h) the billing or charge information for court fees; and

(i) the date and time of transmission.

3 This is in addition to the requirement that the original document be maintained.



(2) Unless a local rule or court order in a particular case requires otherwise,
the cover sheet must be the first page transmitted. The cover sheet need
not be filed in the case and is not counted toward any page limit F
established by the court. 'L

(3) The facsimile cover sheet does not replace any cover sheet that the court
may require. It is for the clerk's use in identifying the document >and 2

identifying any applicable fees.

VIII. Fees.: L

(1) Payment of filing fees and any additional charges prescribed or authorized
by the Judicial Conference for the use of the facsimile filing option shall
be made in a manner determined by the Administrative Office.

(2) If a court authorizes the filing of papers by facsimile on a routine basis,
the clerk must ensure that appropriate filing fees and any additional
charges are paid.

(3) Other Fees for Filing by Fax 4 C

(a) When documents are received on the court's fax equipment, the
court shall collect the following fees, in addition to any other filing
fees required by law:

For the first ten pages of the document, 7
excluding the cover sheet and special
handling instruction sheet ........ $ 5.00

For each additional page .......... $ .75

Any necessary copies to be reproduced
by the court, for each page 5........ $ .50

(b) No fees are to be charged for services rendered on behalf of the K
United States.

These fees may be collected once the Judicial Conference approves amendments
to the Miscellaneous Fee Schedules promulgated under 28 U.S.C. §§ 1913, 1914, and
1930. K

5 See Miscellaneous Fee Schedules.
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