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ADVISORY COMMITTEE ON BANKRUPTCY RULES
Meeting of April 7 - 8, 2011
San Francisco, California

Introductory Items

Greetings; Introduction of new members (Judge Jordan and Judge Jonker); and
Introduction of new assistant reporter (Professor McKenzie). (Judge Wedoff)

Approval of minutes of Santa Fe meeting of September 30 - October 1, 2010. (Judge
Wedoff)

® Draft minutes.

Oral reports on meetings of other committees:

A.

January 2011 meeting of the Committee on Rules of Practice and Procedure.
(Judge Wedoff and Professor Gibson)

® Draft minutes of the Standing Committee meeting and a summary of the
September meeting of the Judicial Conference will be distributed separately.

January 2011 meeting of the Committee on the Administration of the Bankruptcy
System. (Judge Lefkow and Judge Perris)

November 2010 and April 2011 meetings of the Advisory Committee on Civil
Rules. (Judge Harris)

October 2010 and April 2011 meetings of the Advisory Committee on Evidence.
(Judge Wizmur)

April 2011 meeting of the Advisory Committee on Appellate Rules. (Professor
Gibson)

Bankruptcy CM/ECF Working Group, the CM/ECF NextGen Project, and the Pro
Se Pathfinder Project. (Judge Perris and Mr. Waldron)

Subcommittee Reports and Other Action Items

Report by the Subcommittee on Consumer Issues. (Judge Harris and Professor Gibson)

A.

Recommendation concerning comments submitted on the proposed amendment to
Rule 3001(c) concerning the information required to support a proof of claim
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when the claim is based on an open-end or revolving consumer credit agreement.
(Judge Harris and Professor Gibson)

® Memo of March 15, 2011 by Professor Gibson.
® Draft amendment to Rule 3001(c)(3) and Committee Note.

B. Recommendation concerning Suggestion (09-BK-H) by Judge Margaret Dee
McGarity and Suggestion (09-BK-N) by Judge Michael E. Romero on behalf of
the Bankruptcy Judges Advisory Group to amend Rule 3007(a) to provide for
disposition of objections to claims by negative notice and to clarify the proper
method of serving objections to claims. (Judge Harris and Professor Gibson)

® Memo of March 9, 2011, by Professor Gibson.
® Draft amendment to Rule 3007(a) and Committee Note.

C. Recommendation concerning proposed technical amendment to Rule 3001(c)(1)
to conform the rule to Instruction 7 on Official Form 10, the Proof of Claim,
which directs claimants not to send original documents. (Judge Harris and
Professor Gibson)

® Memo of March 4, 2011, by Professor Gibson.

D. Recommendation concerning proposed amendment to Rule 5009(b) to conform
the rule to the proposed amendment to Rule 1007(b)(7) to allow personal financial
management course providers to file a statement of completion. (Judge Harris
and Professor Gibson)

® Memo of March 4, 2011, by Professor Gibson.

Joint Report by the Subcommittees on Consumer Issues and on Forms. (Judge Harris,
Judge Perris, and Professor Gibson)

Recommendation concerning amendment to Schedule C (Official Form 6C) as a
result of the Supreme Court’s decision in Schwab v. Reilly, 130 S. Ct. 2652
(2010), in which the Court dealt with the extent of a claimed exemption. (Judge
Harris, Judge Perris, and Professor Gibson)

® Memo of March 10, 2011, by Professor Gibson.

Report of the Subcommittee on Forms. (Judge Perris, Professor Gibson, Mr. Myers, and
Mr. Wannamaker)

A. Recommendations concerning comments and testimony on proposed new
mortgage claim attachments forms - Official Form 10 (Attachment A), Official
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Form 10 (Supplement 1), and Official Form 10 (Supplement 2). (Judge Perris,
Judge Harris, and Professor Gibson)

° Memo of March 14, 2011 by Professor Gibson.
o Draft revisions of proposed forms for mortgage claim attachments.

Recommendations concerning comments on proposed amendments to Official
Form 10, Proof of Claim. (Judge Perris and Professor Gibson)

® Memo of March 9, 2011, by Professor Gibson.
® Draft revision of Official Form 10 and Committee Note.

Recommendation conceming comments on proposed amendment to Form 25A.
(Professor Gibson)

® Memo of March 4, 2011, by Professor Gibson.

Recommendation concerning amending Official Forms 22A and 22C as a result
of the Supreme Court’s decision in Ransom v. FIA Card Servs., N.A., 131 S. Ct.
716 (2011). (Judge Perris and Professor Gibson)

® Memo of March 7, 2011, by Professor Gibson.
® Draft revision of Official Forms 22A and 22C -- including the
amendments at [tems 23G and 23H in the Bullpen -- and Committee Note.

Recommendation concerning Suggestion 10-BK-G by Judge Margaret Mahoney
and Comment 10-BK-M by States’ Association of Bankruptcy Attorneys (SABA)
to adopt a form chapter 13 plan. (Judge Perris and Professor Gibson)

® Memo of March 7, 2011, by Judge Perris.

Recommendation concerning Suggestion 10-BK-I by Aaron Cahn to revise the
definition of “insider” on page 1 of Official Form 7, Statement of Financial
Affairs, to conform to the statutory definition in 11 U.S.C.. § 101(31). (Judge
Perris and Professor Gibson)

® Memo of March 4, 2011, by Professor Gibson.
® Draft revision of Official Form 7.

Oral report on amendment to Director’s Form 240A/B(Alt.), Reaffirmation
Agreement, to conform to the Bankruptcy Technical Corrections Act of 2010.
Judge Perris and Mr. Wannamaker)

® Draft revision of Director’s Form 240A/B(Alt.)
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10.

Recommendation concerning Suggestion 10-BK-E by Scooter LeMay of the
Middle District of Alabama for the addition of a bar code indicating the form
number for each Official Form. (Judge Perris and Professor Gibson)

® Memo of March 4, 2011, by Professor Gibson.

Oral report on status of the Bankruptcy Forms Modemization Project. (Judge Perris)

Reporter’s recommendations on comments on proposed amendments to Rule 7054 and
Rule 7056. (Professor Gibson)

® Memo of March 5, 2011, Professor Gibson.

Report of the Subcommittee on Business Issues. (Judge Wizmur and Professor Gibson)

A.

Oral report on status of Suggestion 09-BK-J by Judge William F. Stone, Jr., for
rules and an Official Form to govern applications for the payment of
administrative expenses. (Judge Wizmur and Professor Gibson)

® Results of the survey conducted by Molly Johnson and Beth Wiggins regarding
the need for a national rule or forms for the allowance of administrative expenses
will be distributed separately.

Recommendation concerning Suggestion 10-BK-H by the Institute for Legal
Reform for a rule and form to promote greater transparency in the operation of
trusts established under 11 U.S.C.§ 524(g). (Judge Wizmur and Professor
Gibson)

® Memo of March 10, 2011, by Professor Gibson.

Recommendation concerning Suggestion 10-BK-F by Douglas M. Neistat
concerning a rule requiring publication of notice of the sale of estate assets
pursuant to 11 U.S.C. § 363(f) on a national registry similar to one maintained by

the Central District of California. (Judge Wizmur and Professor Gibson)

® Memo of March 4, by Professor Gibson.

Joint Discussion with the Advisory Committee on Appellate Rules. (Judge Jeffrey S.
Sutton, chair of the Appellate Committee; Professor Catherine T. Struve, reporter of the
Appellate Committee; Judge Pauley; Professor Gibson)

Oral report by the Subcommittee on Privacy, Public Access, and Appeals on the revision
of the Part VIII rules. (Judge Pauley and Professor Gibson)
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11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

® Joint memo of March 8, 2011, by Professor Struve and Professor Gibson.
® Draft revision of Appellate Rule 6.

® Working draft of the proposed revision of the Part VIII rules.

® Draft combination of the Notice of Appeal and Statement of Election

Oral Report of the Subcommittee on Technology and Cross Border Insolvency. (Mr.
Baxter and Professor Gibson)

Oral Report of the Subcommittee on Attorney Conduct and Health Care. (Mr. Rao and
Professor Gibson)

Oral report on technical amendment to Rule 2015(a)(3) to correct reference to 11 U.S.C.
§ 704(a)(8). (Judge Wedoff and Professor Gibson)

Discussion Items

Suggestion 10-BK-J by Judge Linda Riegle to amend Rule 1014. (Judge Wedoff and
Professor Gibson)

Suggestion 10-BK-M by James Jacobsen on behalf of the States’ Association of
Bankruptcy Attorneys for a national rule on admission to practice before the bankruptcy
courts and local counsel requirements for governmental entities, and for a national
uniform Chapter 13 plan. (Judge Wedoff and Professor Gibson)

Suggestion by Judge Thomas W. Waldrep, Jr., for new rules to provide more clarity in
the selection process for creditors’ committees and to discourage unethical behavior by
counsel. (Judge Wedoff and Professor Gibson)

Suggestion 10-BK-K by Judge Paul Mannes to amend Rule 4004(c)(1)(J). (Judge Wedoff
and Professor Gibson)

Suggestion by David Andersen to eliminate unneeded and wasted regular mailings in
bankruptcy cases. (Judge Wedoff and Professor Gibson)

Charlie Y, Inc., v. Carey, B.A.P. 9™ Cir. (Mar. 4, 2011), in which the Bankruptcy
Appellate Panel found that there is a gap in Rule 7054 as to the procedure for requesting

allowance of attorney’s fees in adversary proceedings. (Judge Wedoff and Professor
Gibson)

® Copy of the opinion.
Oral report on impact of the sunset of the National Guard and Reservists Debt Relief Act
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21.

22.

23.

0f 2008, Public Law No: 110-438, on Interim Rule 1007-I and Official Form 22A. The
statute, codified at 11 U.S.C. § 707(b)(2)(D)(i1), applies to cases commenced in the three
years after December 19, 2008. (Judge Wedoff and Professor Gibson)

Information Items

Oral report on the status of bankruptcy-related legislation. (Mr. Wannamaker, Judge
Wedoft, Professor Gibson)

Oral update on opinions interpreting 11 U.S.C. § 521(i). (Prof Gibson)

Bullpen:

A.

Amendment to Rule 1007(b)(7) to authorize providers of postpetition personal
financial courses to notify the court directly of a debtor’s completion of the
course, approved at September 2010 meeting.

Technical amendment to Rule 1007(c) to conform to the December 1, 2010,
amendment to Rule 1007(a)(2) changing the deadline for the debtor in an
involuntary case to file a list of creditors, approved at September 2010 meeting.
Also, Suggestion 10-BK-L by Susan Ivancsis.

New Rule 8007.1 and the amendment to Rule 9024 (indicative rulings), approved
at September 2008 meeting.

Amendments to Rule 9006, Rule 9013, and Rule 9014 to address the timing of the
service of any written response to a motion, not just opposing affidavits, approved
at September 2010 meeting.

Amendment to Official Form 1 to implement new Rule 1004.2 by providing space
for a chapter 15 debtor to indicate the country of its center of main interests and
each country in which a foreign proceeding is pending, approved at September
2010 meeting.

Technical and conforming amendments to Official Forms 9A - 91, the meeting of
creditors notices, including amendments to implement the proposed amendment
to Rule 2003(e), approved at September 2010 meeting.

Amendment to Official Form 22C to implement the Supreme Court's decision in
Hamilton v. Lanning, 130 S. Ct. 2464 (2010), by directing an
above-median-family-income debtor to state any change from the income or
expenses reported elsewhere on the form that has occurred or is virtually certain
to occur during the 12-month period following the date of the filing of the
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24.

25.

26

27.

petition, approved at September 2010 meeting. (Set out at Item 6D)

H. Amendment to Official Forms 22 A and 22C to permit deduction of expenses for
business cell phone service necessary for the production of income, if not
reimbursed by the debtor's employer, approved at September 2010 meeting. (Set
out at Item 6C)

L. Amendment to Official Form 23 to implement the proposed amendment to Rule
1007(b)(7), which would authorize providers of postpetition personal financial
courses to notify the court directly of a debtor’s completion of the course,
approved at September 2010 meeting. '

Rules Docket.

Future meetings:

Fall 2011 meeting, September 26 - 27, 2011, at the Sofitel Water Tower Hotel in
Chicago, Illinois. Possible locations for the spring 2012 meeting.

New business.

Adjourn.
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Greetings; Introduction of new members

Item 1 will be an oral report.
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ADVISORY COMMITTEE ON BANKRUPTCY RULES
Meeting of September 30 — October 1, 2010
Santa Fe, New Mexico
(DRAFT MINUTES)

The following members attended the meeting:

District Judge Laura Taylor Swain, Chair
Circuit Judge Sandra Segal Ikuta
District Judge Karen Caldwell
District Judge David Coar
Bankruptcy Judge Arthur I. Harris
Bankruptcy Judge Elizabeth L. Perris
Bankruptcy Judge Eugene R. Wedoff
Bankruptcy Judge Judith H. Wizmur
Professor Edward R. Morrison

Dean Lawrence Ponoroff

Michael St. Patrick Baxter, Esquire

J. Christopher Kohn, Esquire

J. Michael Lamberth, Esquire

David A. Lander, Esquire

John Rao, Esquire

The following persons also attended the meeting:

Professor S. Elizabeth Gibson, reporter

District Judge Lee H. Rosenthal, chair of the Committee on Rules of Practice and
Procedure (Standing Committee)

District Judge James A. Teilborg, liaison from the Standing Committee

District Judge Joan Humphrey Lefkow, liaison from the Committee on the
Administration of the Bankruptcy System (Bankruptcy Committee)

Professor Daniel Coquillette, reporter of the Standing Committee

Mark Redmiles, Deputy Director, Executive Office for U.S. Trustees (EOUST)

Lisa Tracy, Counsel to the Director, EOUST

James J. Waldron, Clerk, U.S. Bankruptcy Court for the District of New Jersey

John Rabiej, Administrative Office of the U.S. Courts (Administrative Office)

James Ishida, Administrative Office

James H. Wannamaker, Administrative Office

Stephen “Scott” Myers, Administrative Office

Molly Johnson, Federal Judicial Center

Elizabeth Wiggins, Federal Judicial Center

Philip S. Corwin, Butera & Andrews

The following summary of matters discussed at the meeting is written in the order of the
meeting agenda unless otherwise specified, not necessarily in the order actually discussed. It
should be read in conjunction with the agenda materials and other written materials referred to,
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Draft Minutes, Bankruptcy Rules Committee, Fall 2010
all of which are on file in the office of the Secretary of the Standing Committee.
An electronic copy of the agenda materials, other than materials distributed at the
meeting after the agenda was published, is available at
http://www .uscourts.gov/RulesAndPolicies/FederalRulemaking/ResearchingRules/Reports.aspx

Votes and other action taken by the Committee and assignments by the Chair appear in bold.

Introductory Items

l. Greetings and Introduction of new chair, Judge Wedoff, new committee member,
Professor Morrison, and new liaison, Judge Letkow; acknowledgment of the service of
Judge Coar, and Dean Ponoroff.

The Chair welcomed Judge Wedoff as the incoming chair and Professor Morrison as the
Committee’s newest member. She also welcomed new liaisons from the Bankruptcy Committee,
Judge Joan Humphrey Lefkow, and from the FJC, Ms. Molly Johnson. She thanked outgoing
members Judge David Coar and Dean Lawrence Ponoroff for their service.

The Chair also asked for a moment of silence to honor Francis Szczebak, former chief of
the Bankruptcy Judges Division, who unexpectedly passed away on Saturday, September 18,
2010.

2. Approval of minutes of New Orleans meeting of April 29-30, 2010.

The New Orleans minutes were approved with minor changes noted by Judge Wedoff
and Mr. Kohn.

3. Oral reports on meetings of other committees.
(A) June 2010 meeting of the Committee on Rules of Practice and Procedure.

The Reporter said that all recommendations from the Committee were accepted with a
minor wording change to Rule 7056. The Chair added that so far only one comment has been
received on the rules published for comment, and she noted that the hearing dates, if needed,
would be January 7 in San Francisco and February 4 in Washington D.C.

(B)  June 2010 meeting of the Committee on the Administration of the Bankruptcy
System.

The Chair gave the report. She said the primary topic of interest for this Committee was
the Bankruptcy Committee’s support of the current judgeship bill. Based on the results of the
last additional needs survey conducted in 2008, the judiciary submitted a request to Congress for
13 additional bankruptcy judgeships, conversion of 22 existing temporary judgeships to
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permanent status, and extension of two temporary judgeships. She said that one bill
incorporating the bankruptcy judgeship requests has passed the House, and has been reported
favorably by the Senate Judiciary Committee. She said another judgeship bill, which included an
Article III judgeship request as well as the bankruptcy judgeship request, has also been reported
favorably by the Senate Judiciary Committee. The Chair said both bills await Senate floor

action.

(C)  Upcoming Meeting of the Advisory Committee on Civil Rules.

Judge Wedoff said that although the Civil Rules Committee has not met since this
Committee’s last meeting, it did hold its conference on the civil rules and the cost of litigation at
Duke Law School in May, and that it would discuss that conference at its meeting this fall.

(D)  Upcoming October 2010 meeting of the Advisory Committee on Evidence.

Judge Caldwell said that at its next meeting, the Evidence Committee will consider
changes to its restyled rules suggested by the Standing Committee.

(E) Upcoming October 2010 meeting of the Advisory Committee on Appellate Rules.

The Reporter said that at its next meeting the Appellate Rules Committee will be
considering Rule 6 and direct bankruptcy appeals to circuit courts. She said that this Committee
will work closely with the Appellate Rules Committee concerning the proposed revisions to Part
VIII Rules, and that the two Committees will overlap their meetings this spring in San Francisco.

(F) Bankruptcy CM/ECF Working Group and the CM/ECF NextGen Project.

Judge Perris reported on the work of the CM/ECF Working Group and the CM/ECF
NextGen Project in the context of her report on the work of the Forms Modernization Project at

Agenda Item 11.
(G)  Progress report from the Sealing Committee.

The Reporter said that the Sealing Committee has completed its work. She said that the
Committee found very few instances where entire cases are sealed and it concluded that there is
no need for new national rules regarding sealing.

(H)  Progress report from the Privacy Committee.

The Reporter said that the Privacy Committee has concluded that existing rules seem to
adequately protect privacy and it does not plan to recommend any rule changes. She said that it
did recommend, however, that the FIC conduct random annual reviews of files to check for party
compliance with the rules and to make sure privacy identifiers are being redacted. It will also
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recommend more education about the redaction rules to make sure parties are not unnecessarily
seeking information that will later need to be redacted, and it will ask the AO to monitor
technology advances that will assist in identifying information that should be redacted.

Subcommittee Reports and Other Action ltems

4. Report by the Subcommittee on Consumer Issues.

(A) Recommendations concerning Suggestion (09-BK-H) by Judge Margaret
Dee McGarity and Suggestion (09-BK-N) by Judge Michael E. Romero (both on
behalf of the Bankruptcy Judges Advisory Group) to amend Rule 3007(a) to
provide for disposition of objections to claims by negative notice and to clarify
the proper method of serving objections to claims.

Judge Wedoff said that the Subcommittee supported Judge McGarity’s suggestion to
clanify that Rule 3007(a) allows a negative notice procedure for objections to proofs of claim.
He said that the Subcommittee was prepared to recommend amending the rule (to allow for
negative notice) at the last committee meeting, but withdrew its recommendation to consider
Judge Romero’s related observation that the rules are unclear as to whether Rule 3007 governs
service of an objection to claim, or just notice of the objection and hearing date.

After discussing the suggestions, the Subcommittee recommended amending Rule
3007(a) as set forth in the materials to clarify that an objection may be granted after notice and
an opportunity for a hearing (i.e., on negative notice). The Subcommittee also concluded that
except for the federal government, service of an objection to claim should be allowed to be made
on the name and address provided by the creditor on the proof of claim, and therefore
recommended amending the rule as set forth in the materials to clarify that Rule 3007 governs
both service and notice of objections to claim.

In discussing the Subcommittee’s recommendation, one member pointed out that Rule
7004(h) contains detailed service requirements concerning insured depository institutions that are
applicable in adversary proceedings and in contested matters. Because an objection to a claim is
a contested matter, he thought either Rule 7004(h) would need a carve-out for claims objections,
or that the proposed change to Rule 3007(a) would need a carve-out for objections to claims filed
by insured depository institutions. The member said additional research might be needed before
the Committee took a vote, however, because he thought that Rule 7004(h) was added by
congress. Several members suggested that the Subcommittee research the issue to ensure that
the proposed change would not make the rule inconsistent with any congressional enactment.

Two members questioned the Subcommittee’s decision to shorten the response time from
30 to 21 days, and suggested that if a multiple of seven days is preferred that it be 28 days.
Another member questioned why the rule allowed for local variation with respect to the
shortened time period. Judge Wedoff responded that the Subcommittee thought that a default
4
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period of 30 days (or 28) was longer than needed, but noted that the rule allowed for a longer
period if necessary. He said that local vanation was already widespread under the current rule
and seemed to be working well. After additional discussion, the Committee voted to approve
the negative notice provision. It asked the Subcommittee to recommend in the spring
whether a carve-out is needed for federal deposit institutions, and to consider further
whether the response time period should be 21, 28 or 30 days.

(B) Recommendation concerning Suggestion (09-BK-J) by Judge William F.
Stone, Jr., to amend Rules 9013 and 9014 to require that the caption of a motion
that initiates a contested matter set forth the name of every person whose interests
would be directly affected by the relief sought.

Judge Wedoff said that the Subcommittee carefully considered Judge Stone’s suggestion
during its August 2 conference call, and that it recommends the Advisory Committee take no
further action on the suggestion. He said that in the early 1980s many bankruptcy courts
required (as Judge Stone suggests) that motions be captioned similar to Official Form 16B,
requiring respondents’ names as well as a motion number. The courts also organized the
motions, responses, and subsequent papers in separate motions folders, rather than in the case
file. The practice was largely abandoned as unnecessary and burdensome, however, after the
courts’ electronic docketing systems such as BANCAP and NIBS became sophisticated enough
to link motions and related papers on the docket.

Given the widespread abandonment of this type of caption, the Subcommittee
recommended that any decision to require naming the parties in the caption of certain motions be
left to local courts. The Subcommittee also thought that Judge Stone’s concerns were addressed
in part by Official Form 20A, Notice of Motion or Objection. The form contains a clear warning
in bold lettering that the recipient’s rights are at risk and directs the recipient to talk with an
attorney and file a response within a specified time period.

One member said that requiring the respondent’s name in the caption could be helpful if
that meant it would also be reflected in the docket. But Mr. Wannamaker said that the docket is
not controlled by rule, and that motion captions are not necessarily reflected on the docket. He
said there are standard dictionary events such as “objection to claim” but that it’s up to the filing
attorney to decide how much detail to add to the docket event. Another member said that the
docket is meant to be transactional, and that too much detail would make the transactional
mformation harder to find. A motion to take no further action carried without objection.

(C) Recommendation concerning Suggestion (09-BK-I) by Dana C. McWay
(on behalf of the Next Generation Bankruptcy CM/ECF Clerk’s Office Functional
Requirements Group) to amend Rule 1007(b)(7) to allow providers of personal
financial management courses to file statements of individual chapter 7 and
chapter 13 debtors’ completion of the course.

5
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Judge Wedoff said that Dana McWay, the clerk of the Bankruptcy Court for the Eastern
District of Missouri, submitted suggestion 09-BK-I on behalf of the NextGen Clerk’s Office
Functional Requirements Group (“FRG”). He said that the FRG proposes that approved
providers of personal financial management courses be allowed to notify the court of the debtor’s
completion of the course, rather than requiring — as Rule 1007(b)(7) now does — the debtor to file
Official Form 23. Judge Wedoff said that Subcommittee agreed with the suggestion for
permissive filing by providers — so long as the debtor retained ultimate filing responsibility. The
Subcommittee therefore recommended that Rule 1007(b)(7) and the preface and instructions to
Form 23 be amended as set forth in the agenda materials.

In discussing the suggestion, one member recommended a change to the committee note,
on page 103, so that the second sentence reads: “Course providers approved under § 111 of the
Code may be permitted to file this notification ...”. The Committee approved the proposed
change to Rule 1007(b)(7), as set forth on page 103 of the materials and with the proposed
change to the committee note. It recommended that the rule change be published for
comment in August 2011. It also approved the related changes to B23, to be published for
comment in August 2012,

(D) Recommendation concerning Comment (09-BK-032) by attorney William
J. Neild that Official Forms 22A and 22C be revised to allow individual debtors
to deduct expenses for telecommunication services to the extent they are
necessary for the production of income and not reimbursed by the debtor’s
employer.

Judge Wedoff said that the Subcommittee agreed that the Forms 22A and 22C do not
currently allow employed individuals to deduct business expenses. The Internal Revenue
Manual, however, allows the deduction of extra telecommunication expenses if they are incurred
for the production of income. The Subcommittee therefore recommends a change to line 32 of
Form 22A and 37 of Form 22C, as shown on page 108 of the materials. Because the change is
small, the Subcommittee recommends that the change be held in the bullpen until other changes
to the forms are recommended. The recommendation was approved without objection.
[Note, as a result of the recommendation at Agenda Item SA below, the Committee
recommended publishing the proposed telecommunication changes in August 2011].

5. Joint Report by the Subcommittee on Consumer Issues and the Subcommittee on Forms.

(A) Report on what changes, if any, should be made in Official Form 22C as a
result of the Supreme Court’s decision in Hamilton v. Lanning, 130 S. Ct. 2464
(2010), in which the Court rejected a purely “mechanical™ approach to the
calculation of a chapter 13 debtor’s projected disposable income under 11 U.S.C.
§ 1325(b)(1)

The Reporter said that under Lanning, the debtor’s Current Monthly Income (“CMI”) is
6
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the presumptive starting point of calculating “Projected Disposable Income” (PDI), but that in
unusual cases, the bankruptcy court can taking into account known or virtually-certain-to-occur
changes to income and expenses.

The Reporter said that in considering Lanning the main concern of the Consumer and
Forms Subcommittees (the Joint Subcommittee) was whether to change Official Form 22C,
and/or Schedules I and J, to require the debtor to report changes in income (and by analogy
expenses) that were likely to occur during the applicable commitment period of the chapter 13
plan. She said that a majority of the Joint Subcommittee supported the recommendation at page
116 of the materials, which added a new line 61 to Form 22C.

The Joint Subcommittee’s recommended amendment to Form 22C would require above-
median debtors to report any change in income that has occurred or is virtually certain to occur
during the applicable commitment period (three to five years). The Reporter explained that in
making its recommendation, the Joint Subcommittee had to resolve several issues that the
Lanning decision does not clearly address: (1) whether all chapter 13 debtors, or just above-
median debtors, should be required/allowed to report known or virtually-certain-to-occur
changes to income; (2) whether a similar approach should be taken with respect to expenses; (3)
given that above-median-income debtors report some expense deductions based on IRS
standards rather than actual expenses, whether changes to actual expenses matter; (4) whether the
form should provide some guidance regarding “known or virtually certain” changes by limiting
requested disclosure to those changes likely to happen in limited time period after the form is
completed, such as six months or a year; (5) if only above-median debtors — whose expenses are
determined under IRS standards — are required to completed proposed line 61, should below-
median debtors, whose actual income and expenses are used in computing disposable income, be
required to provide similar information about projected changes on Schedules I and J.

(1) Should the proposed change to Form 22C be limited to above-median debtors?

Judge Wedoff explained that CMI has three roles in chapter 13: (i) determination of the
applicable commitment period — five years for above median debtors and three years for below
median debtors; (i1) how expenses are calculated — using IRS standards for above-median
debtors, and judicially determined standards for below-median debtors; and (iii) to calculate
disposable income for above-median debtors. He said the Joint Committee’s proposal was
limited to above-median debtors because as currently designed Form 22C only calculates
disposable income for above-median debtors (by subtracting IRS standards from CMI).
Calculating expenses for below-median debtors would complicate Form 22C, and he
recommended that if the Committee determined that Lanning required form changes for below-
median debtors, such changes be made to Schedules I and J.

(2) Should changes in expenses be addressed?

The Reporter explained that because the issue in Lanning concerned changes in income,
7
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that the opinion’s discussion of changes in expenses was dicta. The Joint Committee concluded,
however, that it doesn’t make sense to address known or virtually certain changes in income
without also addressing similar changes in expenses.

(3) Given that IRS standards are used for many of the expenses reported by above-
median debtors, how should reporting changes in actual expenses be handed?

The Subcommittee’s recommended that the debtor list changes to the actual expenditures
reported in Part [V that are virtually certain to occur during the applicable commitment period.
With respect to the amounts reported in Part IV that are determined by the IRS national and local
standards, only changed amounts that result from changed circumstances in the debtor’s life —
such as the addition of a family member or the surrender of a vehicle —- should be reported.

(4) Over what time period should the forms request changes?

Without elaboration, Lanning considers changes that have happened by the time of
confirmation or are virtually certain to happen. The Joint Subcommittee’s recommended
amendment would require reporting any change that is virtually certain to change during the
commitment period, which for above-median debtors is generally five years: Some members
were in favor of a shorter time period, while others thought that the phrase “virtually certain” is
inherently self-limiting, and that putting a time limit in the form doesn’t add any clarity. One
member suggested a one-year forward-looking time frame because 11 U.S.C. § 521(a)(1)(vi)
already requires the debtor to report changes in income and expenses that are reasonably
anticipated to occur a year after the petition is filed.

(5) Should Schedules I and J be changed in addition to or instead of changing Form 22C
to account for Lanning? '

Some members thought changes to Form 22C could be avoided because Schedules I and
J already require reporting actual income and expenses as of the petition date (which would pick
up changes that “have occurred” as of the petition date), and also require the debtor to report any
changes to income and expenses “reasonable anticipated to occur” within a year of the filing of
the form. Other members said that even if anticipated changes are reported on Schedules I and J,
that information would still need to be transferred to Form 22C to determine plan feasibility,
because PDI for above-median debtors requires using IRS categories for some expenses. Also
Form 22C does not include some categories of the debtor’s income, such as social security
income. The Committee voted 6 to 4 in favor of addressing Lanning in Form 22C instead of
Schedules I and J.

After additional discussion, the Committee voted without objection to require that
only above-median debtors be required to disclose changes in income and expenses that
have occurred or are “virtually certain to occur” within one year of the petition date. Thus
the Committee voted to recommend publishing for comment in August 2011 the

8
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Subcommittee’s proposed line 61, as set out at pages 114-15 of the materials, with the
following change: the phrase “during your applicable commitment period” was replaced
with “during the 12-month period following the date of the filing of your petition.”

(B) Report on what changes, if any, should be made in Schedule C (Official
Form 6C) as a result of the Supreme Court's decision in Schwab v. Reilly, 130 S.
Ct. 2652 (2010), in which the Court dealt with the extent of a claimed exemption.

The Reporter explained that in Schwab the Supreme Court held that an objection under
§ 522(]) of the Bankruptcy Code and Fed. R. Bankr. P. 4003 is not required in order for a trustee
to challenge the debtor’s valuation of exempt property and thereby permit the estate to recover
any value exceeding the claimed exemption amount. She said that the Joint Subcommittee
considered several possible changes to Schedule C in response to Schwab but had not reached a
consensus. Instead, it settled on three alternatives for the Committee to consider.

Alternative A. No change is needed because the Schwab court has explained how to
complete the form if the debtor intends to exempt her entire interest (by claiming as exempt “full
fair market value (FMV)” or “100% of FMV”’). Supporters of this approach said that
instructions to the form could provide a road map for exempting the debtor’s entire interest.
Joint Subcommittee members opposed to this approach were concerned that not all debtors read
the instructions, and that the form is not currently designed to prompt filers to put anythmg other
than a dollar amount in the valuation column.

Alternative B. Change header of “value of claimed exemption” column to “extent of
claimed exemption” and give the debtor two checkbox options: “Debtor’s interest in the property
limited to $§  ” or “Debtor’s entire interest in the property, not limited in amount.” Joint
Subcommittee members opposed to this approach noted that it may create problems with capped
exemptions and how wild card exemptions are being used.

Alternative C. Keep the valuation column, but add a column that indicates whether the
debtor’s entire interest is being exempted. Subcommittee members favoring this option thought
it reflected the Schwab holding by giving the debtor an option to clearly exempt his entire
interest in the property, while also requiring the listing of an exemption amount that would allow
the trustee to understand how the debtor was attempting to allocate any wildcard exemption.

Joint Subcommittee members suggested that regardless of the alternative chosen, an
instruction might be added informing the debtor that claiming the entire value is appropriate only
if the exemption is not capped or claiming it is otherwise consistent with Rule 9011.

In discussing the alternatives, several members continued to support Alternative A (no
change) because the Supreme Court has already explained how to fill out the existing version of
the form. Supporters of this approach would, however, update the instructions to reflect the
Schwab decision. ’

9
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- Several other members supported Alternatives B or C because those alternatives included
—on the form — language making clear the debtor’s intent to exempt his entire interest in the
property. There was some dispute, however, about whether the phrase “debtor’s entire interest in
the property” would clearly convey the debtor’s intent to exempt the property itself, or if the
phrasing in Schwab, “Full fair market value of the property” should be used instead. Some
members favored Alternative B over Alternative C because it forced the debtor to either claim
his entire interest in the property, or a specific amount.

Supporters of Alternative C favored adding a column to deal with whether the debtor
intended to exempt her entire interest in the property. Alternative C supporters said retaining a
separate “value of claimed exemption” column was necessary to make clear how the debtor
intended to allocate wildcard exemptions. Those opposed to Alternative C said that, as in
Schwab, a problem would arise when the debtor’s interest in property (i.e., the equity) turned out
to be worth more than the dollar amount the debtor exempted in “value” column. The form
doesn’t tell the court or the trustee whether the value column or the “entire interest” column
should control.

After additional discussion, the Committee took two votes. In the first vote, the
Committee eliminated Alternative B. In the second vote, the Committee recommended
Alternative C, 8-4. The Joint Subcommittee was directed to revise Alternative C to
determine which column controls when the “entire interest” column is checked, and the
debtor’s interest is greater than the dollar amount the debtor lists for the exemption.

6. Report of the Subcommittee on Forms.

(A) Recommendation concerning amending Official Form 1 to implemént
proposed new Rule 1004.2 (Petition in Chapter 15 Cases).

Judge Perris said that new Rule 1004.2, scheduled to go into effect December 1, 2011,

- requires a chapter 15 petition to “state the country where the debtor has the center of its main
interests ... [and] also identify each country in which a foreign proceeding by, regarding, or
against the debtor is pending.” She said the Subcommittee recommended the proposed version |
of Official Form 1 in the materials (pages 131-34) to accomplish this new requirement. The
Subcommittee recommended approval without publication. The Committee recommended
that the revised Form 1 be approved without publication with an effective date to coincide
with the scheduled effective date of proposed Rule 1004.2: December 1, 2011.

(B) Recommendation conceming amending Official Forms 9A-I to reflect the
proposed amendment of Rule 2003(e) (effective December 2011) and stylistic
changes.

Judge Perris said the Subcommittee recommends one substantive change and a number of
10
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stylistic changes to all versions of Official Form 9. She said that a pending amendment to Rule
2003(e), scheduled to go into effect December 1, 2011, will require the presiding official at a
meeting of creditors who wishes to complete the meeting at a later date to file a statement
specifying the date and time to which such a meeting is adjourned. She said all versions of Form
9, however, incorporate the current wording of Rule 2003(e), which states the meeting “may be
adjourned ... by announcement at the meeting of the adjourned date and time without further

written notice.”

To conform Forins 9A — I to the pending change in Rule 2003(e), the Subcommittee
recommends revising the explanation of “Meeting of Creditors” on the back of each form to state
that the “meeting may be continued and concluded at a later date specified in a notice filed with
the court.” Because the proposed revision would simply conform the forms to revised Rule
2003(e), the Subcommittee concluded that publication for comment was unnecessary. She said
that because all versions of the form need to be revised, the Subcommittee also recommends
several stylistic changes described in the agenda materials. After a short discussion, the
Committee approved the forms as set forth in the agenda materials and recommended that
the changes go into effect without publication on December 1, 2011.

(C)  Report by Mr. Myers on revision of Director’s Form 200, to account for
pending change to Bankruptcy Rule 1007(c). (Oral addition to agenda)

Mr. Myers said that on December 1, 2010, unless Congress acts to the contrary, a
pending change to Bankruptcy Rule 1007(c) will increase the time a chapter 7 debtor has to file
the statement of completion of financial management course (Official Form 23) from 45 to 60
days after the first day set for the meeting of creditors. He said this change requires an update to
the last item on page one of Director’s Form B200. He explained that the change was ministerial
and was illustrated in a one page handout distributed at the meeting, which shows the change
from 45 to 60 days. He said that because the change applies to a director’s form, committee
action is not required.

(D)  Report by Mr. Wannamaker on need to update Interim Rule 1007-I to
reflect the pending December changes to Rule 1007(c), and the need to correct a
pending discrepancy between subparagraphs (a)(2) and (c). (Oral addition to
agenda)

Mr. Wannamaker said that 45- to 60-day time period change in Rule 1007(c) described in
Agenda Item 6(C), would also need to be incorporated into subsection (c) of Interim Rule 1007-
I, a local rule adopted by courts to address temporary waivers of the presumption of abuse that
apply to certain service members as a result of the National Guard and Reservists Debt Relief
Act of 2008. He recommended informing the courts of the need to update Interim Rule 1007-1
by memo, similar to what was done when the time-amendment changes in 2009 required changes
Interim Rule 1007-1. The Committee supported the recommendation.

11
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Mr. Wannamaker said that in reviewing Interim Rule 1007-1 to conform it to Rule 1007,
he discovered an unrelated oversight in the pending amendments to Rule 1007. In December,
Rule 1007(a)(2) will shorten from 14 to seven days after the order for relief the time a debtor in
~ an involuntary case has to file the mailing matrix (i.e., the list used by the clerk to provide notice
of the Section 341 meeting of creditors and equity security holders). This 14-day deadline is
repeated (but was not amended) in Rule 1007(c). Mr. Wannamaker said the discrepancy could
be fixed by deleting the phrase “the list in subdivision (a)(2)” from subsection (c), but that the
earliest this could occur through the regular rules process was December 2012. A temporary fix
could be put into place immediately, however, by deleting the suggested language from subpart
(c) of the interim rule.

The Committee approved removing the phrase “the list in subdivision (a)(2)” from
subsection (c) as a technical amendment to Rule 1007, with a scheduled effective date of
December 1, 2012. Initially, the Committee also approved removing the suggested language
from subsection (c) of Interim Rule 1007-1, but that decision was reversed after the meeting
because it would confuse the purpose of the interim rule, which is simply to provide a procedure
to implement the National Guard and Reservists Debt Relief Act of 2008.

7. Report of the Subcommittee on Business Issues.

(A) Recommendation concerning Suggestion 09-BK-J by Judge William F.
Stone, Jr., to provide rules and an Official Form to govern applications for the
payment of administrative expenses.

Judge Wizmur said the Subcommittee considered Judge Stone’s request and agreed that
the Code and Rules provide very little detail about how to seek payment of administrative
expenses. Generally, section 503 of the Code provides only that an entity may “file a request for
payment of an administrative expense...” and that the administrative expense shall be allowed
“after notice and a hearing.” Although the legislative history for § 503(a) contemplates that the
bankruptcy rules “will specify the time, the form, and the method of such a filing.” S. REP. No.
95-989, at 66 (1978), there has never been a national form or rule for filing administrative
expenses requests.

Judge Wizmur said that the Subcommuittee does not have a recommendation at this time,
but proposes instead to survey court clerks about existing local rules, practices, and forms, and
the scope of procedures that currently exist at the local level for the payment of administrative
expenses. After considering the results of the survey, the Subcommittee proposes to report its
recommendation to the Committee at the spring 2011 meeting. Motion for the Subcommittee
to gather further information and report at the spring 2011 meeting carried without
opposition.

(B)  Recommendation concerning Suggestion 10-BK-D by Judge Raymond T.
Lyons to delete Bankruptcy Rule 9006(d).
12
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Judge Wizmur explained that Judge Lyons believes that Rule 9006(d), which provides
default rules for serving motions, is superfluous, misplaced, and likely to create confusion.
Judge Lyons suggested that the rule is superfluous because local rules have been developed and
replace the defaults in most courts, and he thinks that the provision is misplaced because Rules
9013 and 9014 generally address motion practice. He suggests that the scheduling of motions
and responses should be left to local practice and deleted from the national rule.

The Subcommittee considered the suggestion and concluded that Rule 9006(d) should be
retained as a default, even given the existence of local rules and procedures governing motion
practice, because some districts do not have their own rules specifying the time for filing motions
and supporting and opposing affidavits. The Subcommittee agreed with Judge Lyons, however,
that Rule 9006(d) and Rules 9013 and 9014 should have better cross-references.

The Subcommittee also concluded that, to better serve as a default rule for motion
practice, the coverage of subdivision (d) should be expanded to address the timing of the service
of any written response to a motion, not just opposing affidavits. The Subcommittee
recommends changes to Rule 9006(d) and Rules 9013 and 9014 as set forth in the agenda
materials at pages 170-72. Motion to approve the Subcommittee’s recommendation, and to
publish for comment the proposed amendments to Rule 9006(d), and Rules 9013 and Rules
9014 in August 2011, approved with the following stylistic changes: Rule 9006(d) — insert a
period after “motion” on line 8, delete the word “and,” and finish the sentence as “Except as
otherwise provided in Rule 9023, eppesing-affidavits any written response may be served not
later than one day before the hearing, unless the court permits-them-te-be-served-at-seme-other

tirne orders otherwise; Rule 9013 — change “by” to “under” on line 7; and Rule 9014 — change
“by” to “under” on line 3, “opposition” to “response” on line 5, and “period prescribed by” to
“determined under” on line 6.

(C)  Recommendation concerning suggestion by Deputy Clerk Debbie Lewis, a
legal management advisor in the Southern District of Florida, to provide an
official form or rule for corporate and partnership debtors filing schedules of
current income and expenditures.

Judge Wizmur said that Debbie Lewis, the legal management advisor for the Bankruptcy
Court for the Southern District of Florida, contacted staff at the Administrative Office
concerning the need for corporations and partnerships to file schedules of current income and
expenses under the Bankruptcy Code and Rules, and the consequences of their failure to do so.
She questioned whether the clerk’s office could overlook the failure of a corporation to file
income and expense schedules, and suggested that the failure would be less likely if official
income and expense forms were developed for non-individuals.

Judge Wizmur said that the Subcommuittee carefully considered the applicable Code and
rule sections. It concluded that, like an individual, a partnership or corporation is required to file
13
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a schedule of current income and expenses. The consequence of the failure to file those
schedules is different, however. If the debtor is an individual, the case will automatically be
dismissed in 45 days. If a corporation or a partnership fails to file the schedules, however, the
case cannot be dismissed unless a party in interest (in a chapter 11 case) or the U.S. trustee (in a
chapter 7 case) seeks that relief, and then only after notice and a hearing. The Subcommittee
concluded that these different consequences, and the need for a motion in a partnership or
corporation case before court action can occur, explain why the deficiency notice is needed in an
individual case but not in a partnership or corporation case.

The Subcommittee considered whether a rule or form amendment is needed to encourage
compliance with this filing requirement by non-individual debtors. Mr. Redmiles said that U.S.
trustees do not perceive this matter to present a problem because they already receive the income
and expense information they need from the monthly operating reports filed by non-individual
debtors.

The Subcommittee concluded that there is no need to take any further action on this issue.
Because compliance with § 521(a) and Rule 1007(b) by non-individual debtors has not been
identified as a problem needing a rule or form solution by U.S. trustees or creditors, the
Subcommittee concluded that implementation of the filing requirement can continue to be left to
local rules and practices. A motion to take no further action was approved.

8. Report of the Subcommittee on Privacy, Public Access, and Appeals.

Judge Pauley gave a brief overview of the Part VIII revision project. He explained that
former member Eric Brunstad proposed a complete rewrite of Part VIII rules at the spring 2008
meeting so that they would more closely track the style and changes that have been made to the
Federal Rules of Appellate Procedure (FRAP) over the years. Mr. Brunstad submitted an initial
draft of the revised Part VIII rules at the fall 2008 meeting in Denver. To encourage comment
from the bench and bar, the Subcommittee held two open subcommittee meetings in conjunction
with the spring and fall 2009 Committee meetings in San Diego and Boston. Judge Pauley said
that many of the comments received at the open subcommittee meetings have been incorporated
into the draft.

At the spring 2010 meeting in New Orleans, the Committee asked the Subcommittee to
proceed with its consideration of a comprehensive revision of the bankruptcy appellate rules and
endorsed the following goals for the revision:

e Make the bankruptcy appellate rules easier to read and understand by adopting the clearer
and more accessible style of the Federal Rules of Appellate Procedure (FRAP).

¢ Incorporate into the Part VIII rules useful FRAP provisions that currently are unavailable for
bankruptcy appeals.
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e Retain distinctive features of the Part VIII rules that address unique aspects of bankruptcy
appeals or that have proven to be useful in that context.

¢ Clarify existing Part VIII rules that have caused uncertainty for courts or practitioners that
have produced differing judicial interpretations.

® Modernize the Part VIII rules to reflect technological changes — such as the electronic filing
and storage of documents — while also allowing for future technological advancements.

The Reporter said that over the summer she and the Subcommittee updated the draft
revision with the Committee’s goals in mind, and they are now asking for feedback on some of
the drafting issues that arose, and on some of the new practices in the proposed rules. A copy of
revised Rules 8001 - 8012, with draft committee notes, was distributed at the meeting.

The Reporter said that the current draft incorporates some overarching stylistic choices.
For example, the term “appellate court” 1s defined in Rule 8001 to mean either the BAP or
district court depending on which court the appeal went to, which makes it easier to talk about
appellate courts in later rules. Whenever “clerk” is mentioned, however, it is prefaced with the
relevant court — bankruptcy, BAP, district, or court of appeals — to avoid confusion.

The Reporter noted that Rule 8002 continues to deal with timing because the statute
refers to the rule by number.

She said that Rules 8003(d) and 8004(c) change current practice by “docketing” the
appeal in the appellate court as soon the notice of appeal is transmitted (rather than after the
record is complete). In reviewing Rules 8003 and 8004, one member commented that in some
instances the clerk is directed to “transmit” the notice of appeal and in other places “transmit a
copy” of the notice of appeal. The suggestion was to use just “transmit.”

The Reporter said that proposed Rule 8005(c) provides a new procedure for resolving
disputes about whether an election to have an appeal heard by the district court is valid. Under
the proposal, a party challenging the election would have to file a motion in the district court.
The Reporter said that the committee note included language clarifying that the rule does not
prevent the bankruptcy court or BAP from determining the validity of the motion on its own
motion. Several members supported this approach.

One member questioned the need for a separate document under proposed Rule 8005 to
elect to have an appeal heard by the district court, and suggested that the district court election
could simply be included in the notice of appeal. He thought that the separate-document
requirement could be a trap for the unwary. Another member argued that the separate-document
requirement was to prevent appellants from inadvertently appealing to the district court in
circuits that have BAPs. There was some discussion of how a separate document is defined in
the electronic-filing age, and a member suggested that the rule could refer to a document filed
separately from the notice of appeal. ’
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The Reporter asked the Committee for thoughts on whether the Subcommittee should
make further attempts to incorporate the appellate rules by reference (similar to the Civil Rules’
incorporation in part VII of the Bankruptcy Rules) or whether they should continue the present
process restating relevant appellate rule provisions. She said that one practical consideration in
favor of the present process of restating the appellate rules was to account for technological
changes that have not yet been addressed in the appellate rules — one of the goals of the revision
project.

Some members were in favor of incorporation to the extent possible because it would
make it less likely that the two sets of rules would diverge in the future. Other members favored
repetition simply because it allows for refinement of the rules in the bankruptcy context, and
because it would spare users from having to consult two sets of rules in order to understand
bankruptcy appellate procedure. The Committee recommended that the Reporter solicit
feedback from the Standing Committee in January. The Committee also agreed that it would be
helpful to illustrate the differences in approach by presenting a side-by-side comparison of a rule
revised according to each method.

The Reporter said that the next step would be to complete the draft. She explained that
the Committee’s spring meeting in San Francisco will overlap with the appellate rules committee
meeting and that the two committees will meet jointly for half a day. She said that originally the
goal had been to gain approval of the Standing Committee for an August 2011 publication.
Given the scope of the project, however, and the significant time that will be required for the
styling process and the Standing Committee’s consideration of the rules, it is probably more
realistic to aim for a projected publication date in August 2012. She noted that these timing and
process issues can be discussed with the Standing Committee at its January 2011 meeting.

9. Oral Report of the Subcommittee on Technology and Cross Border Insolvency.

The Chair said that there would be no report because that there was no activity by the
Subcommittee over the past term.

10.  Oral Report of the Subcommittee on Attorney Conduct and Health Care.

The Chair said that there would be no report because that there was no activity by the
Subcommittee over the past term.

11.  Oral report on status of the Bankruptcy Forms Modernization Project [Includes report on
CM/ECF Working Group and CM/ECF NextGen Project].

Judge Perris said that the CM/ECF Working Group continues to meet and consider
modification requests for the current generation of CM/ECF. She said that version 4.1 will be
rolling out next and that it will include “e-orders” and new reports.
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Judge Perris said the CM/ECF NextGen is still in the requirements stage of the process,
but that the project is on target to complete this phase by February 2011. She said that the next
phase will be to prioritize implementation, and to write code.

Judge Perris said that since the Committee’s spring meeting the FMP has made
significant progress in reformatting and rephrasing the questions in an initial filing package of
forms to be used by individual debtors in bankruptcy, and has now completed initial drafts of
most of those forms. She said that at its summer meeting, the FMP approved a tentative project
time line for completing and testing the individual-debtor filing package, drafting forms for
individuals that will be used later in the case, and for beginning the business filing package.

Beth Wiggins and Molly Johnson spoke about the project timeline, noting that it projects
testing of the individual-debtor filing package next year and sets a goal for publishing the
package for comment in the fall of 2012. Ms. Wiggins and Ms. Johnson explained that this
process would include a prepublication testing phase next year that would include soliciting
feedback from representatives of professional organizations, software providers, a group of
career law clerks, a group of “occasional” attorney filers, and lay people. They said that
prepublication versions of the individual filing package would likely be presented to the
Committee at the fall 2011 and spring 2012 meetings, with a request to approve formal
publication for comment in the fall of 2012.

Judge Perris added that concurrent with the prepublication phase of the individual-filing
package, that the FMP would continue revising individual debtor forms and would also begin
drafting the entity-filing package.

Judge Perris said that the FMP also continues to work with the NextGen CM/ECF Project
to promote functional requirements it believes should be included in the future version of
CM/ECE. Those functional requirements include the ability to store information in data form
and retrieve the data in user-specified reports. Significant numbers of judicial users have
identified court needs for such capabilities. The requirements also include capacity to control
users’ access to data, to ensure that CM/ECF will continue to operate in conformity with Judicial
Conference privacy and access policies.

Discussion Items

12.  Oral report on the new Strategic Plan for the Federal Judiciary approved by the Judicial
Conference at its meeting in September.

The Chair briefly reviewed the Strategic Plan for the Federal Judiciary that was approved
by the Judicial Conference at its September meeting. She said the Strategic Plan was organized
around seven issues that affect the judiciary’s mission and core values. She said the issues of
most interest to the Committee were probably Issue 1: Providing Justice; Issue 4: Harnessing
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Technology’s Potential; and Issue 5: Enhancing Accesses to the Judicial Process. She
encouraged members to review the plan and keep its goals and strategies in mind as the

Committee develops its work in the future.

Information Items

13. Report on the status of bankruptcy-related legislation.

Mr. Wannamaker updated the Committee on pending and recently enacted bankruptcy-
related legislation.

14.  Oral update on opinions interpreting section 521(i).

The Reporter said that the bankruptcy courts are still divided on whether “automatic™
means automatic, but that the trend at the circuit level (First and Ninth) and recently in the Sixth
Circuit BAP is that the bankruptcy court has discretion to retain the case after the 45th day. She
said that so long as the courts seemed to breaking in favor of finding the that statute allows
discretion, it would be hard to develop a rule to implement automatic dismissal.

15. Bull Pen.

As a result of decisions at this meeting and prior meetings, the following proposed
changes are in the bull pen: Proposed new Rule 8007.1 and the proposed amendment to Rule
9024 (indicative rulings), approved at September 2008 meeting. Until proposed publication in
August, 2012, the Rule 1007-related changes to Form 23 discussed at Agenda Item 4C.

16.  Rules Docket.

Mr. Wannamaker said the Rules Docket was in the materials and that it reflects that the
Committee has been very busy. The Chair thanked Mr. Wannamaker for maintaining the Rules
Docket so that it reflects the status of all the work the Committee has in play.

17. Future meetings:
Spring 2011 meeting, April 7-8, 2011, at the Fairmont Hotel in San Francisco,
California. The Chair asked members to make suggestions for possible locations
for the fall 2011 meeting to the incoming chair, Judge Wedoff.

18. New business.

Members thanked Judge Swain for her dedication, stewardship, and leadership as the
Chair of this Committee over the past three years.
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19.

Adjourn.

Draft Minutes, Bankruptcy Rules Committee, Fall 2010

Respectfully submitted,

Stephen “Scott”™ Myers
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Reports on meetings of other committees

Item 3 will be oral reports.
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MEMORANDUM

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: SUBCOMMITTEE ON CONSUMER ISSUES

RE: COMMENTS AND TESTIMONY ON PROPOSED AMENDMENTS TO RULE
3001(c)

DATE: MARCH 15, 2011

Among the rules published for comment last August were amendments to Rule 3001(c)
that would create an exception in subdivision (c)(1) and add a new subdivision (c)(3) governing
claims based on an open-end or revolving consumer credit agreement. Four witnesses testified at
the February 4, 2011, hearing on these proposed amendments, and 24 people submitted written
comments on them. During their joint conference call on February 18, the Subcommittees on
Consumer Issues and on Forms carefully reviewed all of the testimony and comments and
considered whether any changes to the published amendments should be made in response.

After reviewing the background of the proposed amendments and their content, this
- memorandum summarizes the testimony and comments that were submitted on proposed Rule
3001(c). It then discusses the recommendation of the Consumer Subcommittee for approval of
the Rule 3001(c)(1) and (c)(3) amendments with some révisions of the rule and committee note.

Background of the Proposed Amendments

The issue of amending the rules to address claims filed by bulk purchasers of consumer
debt was first raised by Bankruptcy Judge Tom Small (E.D.N.C.) (suggestion 08-BK-J). He
suggested that the Advisory Committee consider possible rule or form amendments to address a

problem of inadequately documented and sometimes time-barred credit card claims filed by bulk
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debt purchasers. The Consumer Subcommittee first discussed the issues and then appointed a
working group to consider in greater detail whether any rule or form changes should be
proposed. The group presented its report at the spring 2009 meeting of the Advisory Committee,
and the Committee voted to recommend for publication an amendment to Rule 3001(c)(1) that
would have required a credit-card claimant to attach to its proof of claim (“POC”) the last
account statement sent to the debtor.

The Advisory Committee advanced several reasons for proposing the addition of the
credit-card provision to subdivision (c)(1). Some members noted that the attachment of the last
account statement to the POC would enable the debtor to identify more easily the debt being
pursued. The account statement would likely bear the name of a creditor with whom the debtor
was familiar, thereby assisting in situations in which the debt had been sold and the claim was
filed by an entity whose name the debtor did not recognize. In addition, members of the
Committee noted that the date of the last statement might provide the debtor and the debtor’s
lawyer with an indication of whether the claim might be barred by the statute of limitations and
thus further investigation should be undertaken. Finally, it was suggested that the claimant’s
ability to produce the last account statement would provide some assurance that the claim had
been validly assigned to it.

The proposed amendment, which was published for comment in August 2009, provoked
a vigorous response by both sides of the issue — bulk purchasers of credit card debt and consumer
debtor attorneys. The comments that were submitted presented two starkly conflicting
viewpoints about the need for and the appropriateness of the proposed amendment. Bulk claim
purchasers vigorously opposed the amendment on several grounds. Among their arguments

were the following:



* The last account statement will often not be available when the POC is filed. Under
federal record retention policies for financial institutions, credit card account records
generally need to be retained for only two years. Furthermore, account information is
usually stored in an electronic format, and it may not be practicable to produce a
duplicate of an account statement.

e Providing account statements could reveal private information about the debtor, including
where purchases were made and in some cases the nature of medical treatment that was
obtained.

e No problem has been shown that would require providing additional account information,
as demonstrated by the low objection rate to claims filed by bulk claims purchasers.

o The threat of the imposition of sanctions for the failure to produce information in a
specific form would have a devastating impact on the debt purchasing market, which
provides important benefits to the U.S. economy.

Consumer debtor attorneys, on the other hand, recounted their frustrating experiences in
dealing with bare POCs filed by bulk claims purchasers. They said that claims failed to comply
with existing documentation requirements and that it was impossible to determine how the claim
amounts were calculated. Furthermore, they argued, when additional information was sought,
claimants frequently failed to respond until an objection was filed, at which point they either
withdrew their claims or belatedly provided information that should have been attached to the
POC. Some lawyers and trustees said that when they had pursued challenges to claims filed by
bulk purchasers, they had discovered claims that were time-barred, filed against the wrong

debtor, or excessive in amount.



In response to the comments and testimony, the Advisory Committee voted at the spring
2010 meeting to withdraw the proposal for the attachment of the last account statement and to
propose in its place a new Rule 3001(c)(3) that specifies information that must be provided for a
claim based on an open-end or revolving consumer credit agreement. This proposal stemmed in
part from suggestions of two witnesses who testified at the February 2010 hearing in opposition
to the proposed amendment of Rule 3001(c)(1). They suggested that supporting information
about credit card claims could be provided by account summaries attached to the POC. Prior to
the Advisory Committee’s consideration of the new proposed amendment, an email was sent to
all persons who had commented on the originally proposed amendment. The email outlined the
substitute proposal that was ultimately proposed and solicited feedback. Few responses were
received.

Summary of the Proposed Amendment

The amendments to Rule 3001(c) that were published in August 2010 would, in new
subdivision (c)(3), require a statement to be filed with a POC based on an open-end or revolving
consumer credit agreement. The statement would require disclosure of the following
information, to the extent applicable: A.

» name of entity from whom the creditor purchased the account;

« name of the entity to whom the debt was owed at the time of the last transaction by the
account holder;

« date of the last transaction by the account holder;

« date of the last payment on the account; and

» charge-off date.
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Rule 3001(c)(1) would be amended to exempt claims covered by (c)(3) from the requirement of
attaching to the POC the writing on which a claim is based, but under (¢)(3)(B), the holder of
such a claim would have to provide that documentation if requested in writing by a party in
nterest.

Testimony and Comments on the Published Amendment

At the February 4, 2011, hearing in Washington, D.C., four witnesses testified concerning
the proposed amendment to Rule 3001(c). Their testimony is summarized below.

Philip S. Corwin (on behalf of the American Bankers Association) — The proposed
amendments to Rule 3001(c) may be inconsistent with § 502(b) of the Code, which provides the
exclusive grounds for disallowance of a claim. Proposed subdivision (c¢)(3) would place an
unreasonable burden on consumer lenders and debt purchasers. The rule would shift the burden
of proof to the creditor and would adversely affect an industry that purchased $100 billion of
charged-off debt last year. He is not aware of any objective evidence that indicates a problem
that needs addressing. Most credit card debts for which POCs are filed have already been
scheduled by the debtors, and the vast majority of chapter 7 consumer cases have no assets to
distribute. Proposed Rule 3001(c)(3) as drafted is unclear. What do “as applicable” and “last
transaction” mean? The rule should be clarified to indicate that it is not applicable to home
equity lines of credit. The documentation requirements are inconsistent with Rule 3001(f),
which presumes the validity of a creditor’s claim. The proposed rule is also inconsistent with
Federal Rules of Evidence 803(6), 803(15), and 807.

Raymond P. Bell, Jr. (Creditors Interchange Receivables Management LLC) — He

commends the Committee for its recent revision of Rule 3001. The reference in (¢)(3) to

consumer credit agreement should be changed to consumer credit bilateral agreement. Rather

5
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than requiring disclosure of the name of the entity from whom the creditor purchased the
account, (¢)(3)(1) should require disclosure of the name of the original creditor. He is unaware of
any criminal prosecutions for filing fraudulent POCs.

Michael Bahner (Resurgent Capital Services L.P.) — Proposed Rule 3001(c)(3)(B) does

not clearly state what is required. The Committes should consider deleting it, but if it is retained,
a threshold showing (such as a good faith dispute) should be required before the creditor has to
produce the underlying writing. It 1s unclear which writing must be produced. It could be the
credit application, the terms and conditions of the credit agreement, or evidence of a transaction.
The timeframe for responding is not stated. This provision creates more questions than it

answers.

Brett Weiss (on behalf of the National Association of Consumer Bankruptcy Attorneys) —

Virtually all credit card claims today are filed by debt buyers. They typically buy only specific
electronic data; as a result there are large gaps in what a filing creditor knows about the claim.
What they file in court is just hearsay, based on what they were told by the creditor from whom
they purchased the account. Significant errors result. The information required by (c)(3)(A)(1)
and (ii) — creditor from whom account was purchased and creditor at time of account holder’s
last transaction — is important. A comment should be added to the Committee Note stating that if
an account is purchased from a securitized trust, the full name of the trust must be provided. The
rule should also require the creditor to provide a chain of title, showing the creditor’s entitlement
to file the POC. Subdivision (c)(3)(B) should state a time in which the creditor must respond to
a request for the underlying writing and the penalty for failing to do so. Moreover, it is not clear
why a credit card creditor, unlike all other creditors, should have to provide this documentation

only upon request.
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Twenty-four written comments were submitted. Summaries of those comments follow.

Bankruptcy Judge William R. Sawver (M.D. Ala.) — The new rule and amended POC

form will add much clarity to current practice, which too often involves the filing of vague
claims that are met by vague objections.

Fred Welch — Requiring more information for a POC will prevent debtors from having to
pay more than they owe and creditors from receiving more than they are entitled to receive.

Hartley Roush — The rule changes should be adopted as proposed.

Nathan Davis - POCs for credit card claims should have to identify the name of the
creditor that appears on the credit card since many issuers use more than one trade name.
Requiring the debt buyer to tell who the original creditor was will assist the debtor in recognizing
the debt and will eliminate unnecessary challenges.

Peter A. Ryan — The rules should require a debt buyer to provide a complete chain of
title, and failure to provide the required documentation should constitute prima facie evidence of
the invalidity of the claim. The burden should be on the creditor to prove that the debt is owed.

Danie] Greenbaum — While the proposed rules are a welcome improvement, they do not

go far enough to protect consumer debtors. Stricter rules need to be imposed for all creditors,

not just holders of credit card debt.

Penny Souhrada — Often the attachment to a POC filed by a debt buyer consists of only a

redacted account number and an amount owed. Debt buyers should be required to provide the
name of the original creditor and subsequent assignees, as well as the writing on which the claim

is based. The rule needs to provide a deadline for responding and penalties for failure to respond

to a request for the underlying writing.
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Ellen Carlson — Credit card creditors and assignees should be required, like other
creditors, to provide a copy of the account-opening document or an explanation of why it is not
available.

David R. Badger — It is a major problem to obtain the original account application in

order to determine whether the non-filing spouse is jointly liable or simply received a courtesy
card. The credit card industry should not get a free pass on POC documentation. The rules need
to provide some balance in the system. Requiring account writings to be produced upon request
is an improvement, but requiring a request will unnecessarily delay case administration and
increase costs.

Ellen Holland Keller — If a credit card debt has been sold more than once, the current

creditor should be required to provide a complete chain of title back to the original creditor.
Otherwise, duplicate claims may be filed. With that change, it would be acceptable to require
the credit card claimant to produce the underlying writing only upon request.

Raymond P. Bell, Jr. (written comments in addition to hearing testimony) — Rule

3001(c)(3) should refer to “an originated open-end or revolving credit claim as defined under the
Truth in Lending Act.” Rather than requiring the name of the entity to which the debt was owed
at the time of the last transaction, the rule should require the name of the original creditor.
Subdivision (c)(3)(A)(iii) should require disclosure of the date of the last payment by the account
holder, not the date of the last transaction. Items (iv) and (v) should be deleted, as should
(c)(3)B).

B-Line, LLC (submitted by Linh K. Tran) — The proposed amendments to Rule 3001(c)

should not be approved. They violate due process and conflict with Rules 3001, 3007, 9010,

9014, the Part VII rules, and Fed. R. Civ. P. 26, 34, and 37. Because the sanction provision of
8
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Rule 3001(c) that is scheduled to go into effect in December 2011 is justified as being similar to
Civil Rule 37, the Advisory Committee must view every POC as a complaint filed in an
adversary proceeding. As a result, an attorney would have to sign the POC. Moreover, by
requiring information from only the claimant, the proposed rule impermissibly requires one-
sided discovery and permits the imposition of one-sided sanctions. Moreover, a party in interest
that requests the writing underlying a credit card claim does not need to act in good faith or
provide any reason for making the request, as Rule 9011 would not apply to the request since it
is not filed in court. The rule also permits the imposition of sanctions on a claimant for the
failure to disclose “enumerated data fields,” even if the data do not exist or are not reasonably
available. Because there is no requirement for the parties to confer in good faith, the rule will
encourage litigation.

American Bankers Association, Independent Community Bankers of America, and the

Financial Services Roundtable (written comunents submitted by Philip Corwin) — The proposed

amendments to Rule 3001(c) should be withdrawn because they:

¢ are not prompted by any legislative action or by any comprehensive data indicating a
pervasive problem causing demonstrable harm;

e are at odds with the Rules Enabling Act read in conjunction with the relevant provision of
the Bankruptcy Code;

+ fundamentally alter the balance between creditors and debtors in bankruptcy proceedings
by placing a new burden on creditors to prove the validity of claims in advance of any
objection;

e are at odds with Bankruptcy Rule 3001(f) as well as with several Rules of Evidence;

9
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o will encoilrage unnecessary litigation;
¢ will place unjustifiable costs upon lenders that will diminish the availability and increase
the cost of consumer credit;
e may stray across the boundary that separates administrative implementation from
impermissible policymaking;
e are not required in the interests of justice and cannot be justified under any reasonable
cost-benefit analysis; and
e contain confusing and ambiguous terms.
The Judicial Conference should also reconsider the amendments to Rule 3001(c) that are
scheduled to go into effect this year that require an itemization of interest and fees and authorize

the imposition of sanctions.

Wendell J. Sherk — Rule 3001 should require more diligence, more documentation, and

more care in the preparation of a POC, especially given the “sorry state of compliance with
existing rules.” The U.S. Trustee Program recently settled a case with Capital One Bank with a
multi-million dollar refund to consumers and estates. That problem would probably have been
caught sooner if Rule 3001 had been strengthened and strictly enforced. The proposed
amendments largely eliminate the utility of Rule 3001, apparently as the result of “special
pleading and lobbying.” A POC should require sufficient documentation to meet a prima facie
burden of proof.

Michael Bahner (on behalf of Resurgent Capital Services LP) (written comments in

addition to hearing testimony) — Proposed Rule 3001(c)(3)(B) should either be removed or it

should broadly define “writing on which the debt was based,” given the realities associated with
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credit card origination and use. The best approach would be to eliminate the writing requirement
for a revolving debt instrument unless there is a bona fide dispute. A valuable compromise
would be to acknowledge that compliance with Rule 3001(c)(3)(A) entitles the claimant to prima
facie validity of the claim and to add a burden-shifting mechanism as a precondition to a
(c)(3)(B) request. If the writing requirement is interpreted as meaning the credit application,
otherwise undisputed claims may be subject to challenge or disallowance merely because the
credit application has been destroyed or because a writing never existed. If the writing means
the terms and conditions mailings, courts will likely disagree about what is the relevant time
period. In addition, the requirement of disclosure of the last transaction date should be
eliminated from Rule 3001(c)(3)(A). That information will not assist the debtor in assessing the
timeliness or validity of the claim.

Matthew Bogosian — He supports proposed Rule 3001, but it should be made clear that it

sets the minimum threshold in bankruptcy court and does not preempt states from creating more
stringent debt-buyer standards for state-based actions.

Portfolio Recovery Associates, Inc. (submitted by Christopher D. Lagow) — PRA

appreciates the Cdmmittee’s revisions based on the earlier public comment. As drafted,
however, the proposed amendments are likely to cause more confusion and litigation.
Subdivision (c)(3)(A)(iii) should either be deleted or revised to define the meaning of
“transaction.” Subdivision (c)(3)(A)(1v) should be revised to provide for the possibility that no
payment has ever been made. If a creditor complies with (c)(3), the claim should be entitled to
prima facie validity. That would shift the burden of proof to the debtor on any claim objection.

Subdivision (¢)(3)(B) will likely lead to more litigation and will do little to enhance the debtor’s
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recognition of accounts. There is no compelling evidence of a need for these changes, but if
amendments are approved, they should address the concerns noted.

Jane McLaughlin — Unsecured creditors in bankruptcy should have the same burden of

proof that would be imposed on them in coliection actions outside of bankruptcy.

Alane A. Becket — It will be impossible for many unsecured creditors to comply with

proposed Rule 30C1(c)(2)(A) [approved by the Judicial Conference in September 2010] that
requires an itemized statement of interest, fees, and charges. Credit card balances revolve, and
interest compounds; thus it is not possible to break down a credit card balance into its component
parts. Proposed Rule 3001(c)(3)(B) will subject unsecured creditors to arbitrary and harassing
requests for documents with no articulated or demonstrated need for the writing. The provision
should at least require a requesting party to articulate a substantive need for the documents or
dispute the underlying debt and subject the requesting party to sanctions if the request is not
made in good faith.

National Association of Consumer Bankruptcy Attorneys (submitted by Henry J.

Sommer) — The importance of the proposed amendments cannot be overstated. As bad as the
problems in the mortgage servicing industry have been, “they pale in comparison to the abuses
that [NACBA] members have seen in the credit card and credit card debt buying arena.” Claims
are regularly filed without a showing of entitlement of the claimant to collect. For example,
claims are filed even though the statute of limitations has run on the claim, the debtor has already
settled with a prior debt buyer or collection agency, the claim arises from identity theft, or the
debt was discharged in a prior bankruptcy. Others have seen these same problems. (He cites,
among other things, the U.S. Trustee Program’s settlement with Capital One for filing thousands

of previously discharged claims, Consumers Union report on problems with debt buyers, and an
12
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FTC report). The proposed amendments to Rule 3001 are “quite modest and, at best, barely
adequate to deal with the widespread problems.” It is not clear why one group of creditors
should be excused from the requirements applicable to all other creditors. Mere inconvenience
to debt buyers is not a good reason. The rule does not specify how long a claimant has to
respond to a request for a writing or what the consequences are for failing to comply. The
committee note should make clear that the documentation required upon request includes the
chain of title, the contract upon which the claim is based, and a transaction record. Requiring
adequate documentation of claims protects other creditors as well as the debtor. Trustees also
need the information to carry out their statutory duties.

Bass & Associates, P.C. (submitted by David Melcer) — If the information required by

subdivision (c)(3)(A) is filed with the claim, the claim should be entitled to a presumption of
prima facie validity under Rule 3001(f) without the actual writing on which the claim is based.
That result would be made clear by eliminating subdivision (c)(3)(B). The new proposal is an
improvement over the withdrawn requirement for the last account statement, but there are
ambiguities in the wording of (¢)(3). For example, the meaning of “transaction” is not clear. It
would be better to use “purchase” or “borrowing.” There is no need for the required information
when a debtor has scheduled the claim in question, thereby admitting the claim’s validity.

Richard I. Isacoff — A full account transaction history should be required. For credit

cards and other revolving lines, once payments stop and the debt is sold, there is an industry
practice of showing a payment that was never made to avoid a statute of limitations defense.
Travis L. Starr ~ These amendments should absolutely not be adopted. Credit card

claimants should not be relieved of the obligation of filing the writing on which the claim is
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based. They should also have to file a transactional history. Unsecured creditors are required to
prove what they are owed.
Dee Compton — Adopt the NACBA position on Rule 3001.

Recommendations

Many of the issues raised in the testimony and written comments are ones that the
Advisory Committee previously considered. They include last year’s amendments to Rule
3001(c), which have now been approved by the Judicial Conference; the decision not to require
submission of a chain of title; requiring credit card claimants to produce the underlying writing
only upon request; and the need for more information regarding credit card claims than is
generally being provided under the existing rules.

The Subcommittee believes that the Committee has properly devised a rule that will
create a reasonable and enforceable information requirement on creditors that seek to recover
from bankruptcy estates for claims based on open-end or revolving consumer credit agreements.
Under the existing rule, all creditors with claims based on a writing are required to file with their
POCs the writing on which the claim is based. This requirement is generally not being complied
with by credit card claimants, as is evident from the comments on both sides of the issue. Rather
than imposing a new documentation requirement on credit card claimants, the proposed
amendments allow those creditors greater flexibility in providing information that will provide a
basis for debtors and trustees to assess whether the claim is valid and enforceable. The
Subcommittee concluded that the comments and testimony did not provide any reason to revisit
the basic decisions that the Committee .had previously reached.

Many commentators — on both sides of the debate — raised issues about proposed Rule

3001(c)(3)(B), which requires the holder of a claim based on an open-end or revolving consumer
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credit agreement to provide a party in interest, upon written request, with the writing on which
the claim is based — which the current version of the rule requires to be attached to the POC
without request. In particular, questions were raised about whether a time period for response
should be specified, whether any threshold showing by the requesting party should be required,
whether the parties should be required to confer in good faith before seeking relief from the
court, and whether sanctions for non-compliance should be specified. With the exception of the
latter issue, these were issues that the Subcommittees discussed at some length during the
February 18 conference cail. It concluded that the sanction issue did not need to be considered
further because the pending amendment creating Rule 3001(c)(2)(D) provides sanctions that may
be imposed “if the holder of a claim fails to provide any information required by this subdivision
(c).” That authority would therefore apply to the failure to comply with (c)(3)(B).

The Subcommittee agreed that a deadline for responding to a request for the underlying
writing should be imposed. Specifying a time limit will enable the requesting party to determine
when there has been a failure to comply if the request is met with silence. The Subcommittee
therefore recommends that a 30-day deadline for responding to a written request under
proposed Rule 3001(c)(3)(B) be added to the provision. The time would run from the
transmittal of the written request. This time limit would be subject to enlargement or reduction
by the court for cause under Rule 9006.

Because there is no deadline for making a request under proposed Rule 3001(c)(3)(B),
the Subcommittee discussed at what point a properly filed POC based on an open-end or
revolving credit card agreement would be entitled to be treated under Rule 3001(f) as prima facie
evidence of the validity and amount of the claim. If the applicability of subdivision (f) depended

upon compliance with proposed subsection (¢)(3)(B), it would be uncertain whether the POC
15
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was entitled to the benefit of prima facie validity until a written request was made — if and
whenever that might occur — and the claimant did or did not provide a proper response. The
Subcommittee therefore recommends that a POC based on an open-end or revolving credit
card agreement that is filed and executed in accordance with Rule 3001(a), (b), (¢)(2),
(c)(3)(A), and (e) would obtain the benefit of subdivision (f). Failure of a claimant to comply
with proposed Rule (c)(3)(B) would not affect the applicability of subdivision (f), but, as
discussed above, would subject the claimant to possible sanctions. The revised Committee Note
clarifies this issue.

Finally, the Subcommittee agreed that proposed Rule 3001(c)(3) was not intended to
apply to home equity lines of credit. Those types of loans, which are secured by a security
interest in the debtor’s principal residence, are covered by the pending home mortgage
amendments and were not intended to be included within subdivision (c)(3). The
Subcommittee therefore recommends that an exception for these types of loans be added to
proposed Rule 3001(c)(3).

Proposed Rule 3001(c)(1) and (c)(3) and the Committee Note, as recommended by the
Subcommittee for approval, follow this memorandum. If approved by the Advisory Committee,
the proposed rule would be sent to the Standing Committee in June for final approval, and it

would be on track to take effect on December 1, 2012.
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Rule 3001. Proof of Claim'

1 '
2 (c) SUPPORTING INFORMATION.
3 (1) Claim Based on a Writing. Except for a claim
4 governed by paragraph (3) of this subdivision, w¥hen a claim, or
5 an interest in property of the debtor securing the claim, is based on
6 a writing, the original or a duplicate shall be filed with the proof of
7 claim. If the writing has been lost or destroyed, a statement of the
8 circumstances of the loss or destruction shall be filed with the
9 claim.
10 * K Kk %
11 (3) Claim Based on an Open-End or Revolving
12 Consumer Credit Agreement.
13 (A) When a claim is based on an open-end
14 or revolving consumer credit agreement — except for one for which
15 a security interest is claimed in property that is the debtor’s
16 principal residence — a statement shall be filed with the proof of
17 claim including. as applicable, the following information: |
18 (1) the name of the entity from whom
19 the creditor purchased the account;
20 (ii) the name of the entity to whom

' Incorporates amendments that are due to take effect on December 1, 2011, if approved
by the Supreme Court, and if Congress takes no action otherwise.
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the debt was owed at the time of the last transaction on the account

by an account holder:

(1i1) the date of the last transaction

on _the account by an account holder;

(1v) the date of the last payment on

the account;

(v) the date on which the account

was charged to profit and loss.

(B) On written request, the holder of a claim

based on an open-end or revolving consumer credit agreement

shall, within 30 days after transmittal of the request, provide a

party in interest the documentation specified in paragraph (1) of

this subdivision.

COMMITTEE NOTE

Subdivision (c) is amended to add paragraph (3). Except with
respect to claims secured by a security interest in the debtor’s principal
residence (such as a home equity line of credit), paragraph (3) specifies
information that must be provided in support of a claim based on an open-
end or revolving consumer credit agreement (such as an agreement
underlying the issuance of a credit card). Because a claim of this type may
have been sold one or more times prior to the debtor’s bankruptcy, the
debtor may not recognize the name of the person filing the proof of claim.
Disclosure of the information required by paragraph (3) will assist the
debtor in associating the claim with a known account. It will also provide a
basis for assessing the timeliness of the claim. The date, if any, on which
the account was charged to profit and loss (“charge-off” date) under
subparagraph (A)(v) should be determined in accordance with applicable
standards for the classification and account management of consumer
credit. A proof of claim executed and filed in accordance with
subparagraph (A), as well as the applicable provisions of subdivisions (a),
(b), (c)(2), and (e), constitutes prima facie evidence of the validity and

39



amount of the claim under subdivision (f).

To the extent that paragraph (3) applies to a claim, paragraph (1) of
subdtvision (c) is not applicable. A party in interest, however, may obtain
the writing on which an open-end or revolving consumer credit claim is
based by requesting in writing that documentation from the holder of the
claim. The holder of the claim must provide the documentation within 30
days after the transmittal of the request. The court, for cause, may extend
or reduce that time period under Rule 9006.
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"‘MEMORANDUM

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: SUBCOMMITTEE ON CONSUMER ISSUES

RE: OBJECTIONS TO CLAIMS - NEGATIVE NOTICE AND SERVICE
DATE: MARCH 9, 2011

At the fall 2010 meeting, the Subcommittee presented a recommendation to the Advisory
Committee regarding a proposed amendment to Rule 3007(a) that was designed to authorize the
use of a negative notice procedure for objections to claims and to clarify the method for serving
claim objections. This recommendation was made in response to two suggestions that had been
submitted to the Committee: one by Judge Margaret D. McGarity (09-BK-H) and the other by
Judge Michael E. Romero (09-BK-N).

During the Advisory Coﬁqmittee’s discussion of the recommendation, three questions
were raised, as a result of which the matter was referred back to the Subcommittee for further
~ consideration. The issues were (1) whether service of a claim objection on an insured depository
institution is statutorily required to be made according to the methods specified in Rule 7004(h);
(2) whether the required length of notice should be retained at 30 days, as under the current rule,
or reduced to 21 days; and (3) what event or action the last sentence of the proposed amended
rule refers to in requiring that notice be given. These issues were carefully considered by the
Subcommittee during its December 7, 2010, conference call. Based on its deliberations, the

Subcommittee presents a revised proposed amendment of Rule 3007(a), which it recommends

for approval.
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Service on Insured Depository Institutions

The amendment proposed at the fall meeting would have permitted all claimants, with the
exception of the federal government, t§ be served by mail addressed to the person designated on
the proof of claim for receipt of notice. Mr. Rao noted at the Advisory Committee meeting that
claimants that are insured depository institutions may be required by statute to be served as
specified in Rule 7004(h). That provision requires service on such institutions by certified mail
addressed to an officer of the institutipn, subject to three exceptions. A different method of
service is permitted when the institution has appeared by i’ts attorney, in which case the attorney
must be served by first-class mail; when the “court orders otherwise” after the institution has
been served by certified mail with notice of an application to permit service by first-class mail on
an officer designated by the institution; or when the institution waives in writing its entitlement
to be served by certified mail “by designating an ofﬁcer to receive service.”

This service provision was written by Congress and enacted as part of the Bankruptcy
Reform Act of 1994, Pub. L. No. 103-394, § 114, 108 Stat. 4106. Although the legislation
expressly amended Bankruptcy Rule 7004, which applies to adversary proceedings, the
amendment states that it applies to service on an insured depository institution “in a contested
matter or adversary proceeding.” The House Report (H.R. 103-835) on the legislation briefly
explained that § 114 requires service by certified mail, while the “rule that is presently in
operation only requires that service be achieved by first class mail.”

The Subcommittee concluded that Congress has mandated the method of service on
insured depository institutions in all contested matters, including one initiated by the filing of an
objection to a claim, and the method required is generally service by certified mail on an officer

of the institution. Furthermore, the Subcommittee did not think that the institution’s designation
2
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on the proof of claim of someone to receive notice would invariably trigger one of the Rule
7004(h) exceptions. The designated person may not be the institution’s attorney, and the
attorney may not file the claim. Thus it could not be construed to constitute an appearance by
the attorney. Nor would the other two exceptions apply. There would be no service by certified
mail of notice of an application to permit service by first-class mail, and the institution’s naming
of a person to receive notice on the proof of claim form (even if an officer) would not likely
constitute a “waiv[er] in writing [of] its entitlement to service by certified mail.”

The Subcommittee therefore concluded that the amendment to Rule 3007(a) must require
service on insured depository institutions pursuant to. Rule 7004(h).

Length of Notice Period

Current Rule 3007(a) requires that a copy of the objection with notice of the hearing be
mailed or otherwise delivered to the claimants and others “at least 30 days prior to the hearing.”
The amendment proposed last fall, by contrast, would have required that notice be provided “no
later than 21 days before any scheduled hearing on the objection and any deadline for the
claimant to request a hearing” unless the court orders otherwise. At the Advisory Committee
meeting, two members questioned the advisability of shortening the presumptive notice period
by nine days, noting that the change could be burdensome for large institutional claimants,
including the federal government.

In light of the questions that were raised about that change, the Subcommittee concluded

that there was no reason to shorten the notice period.



Notice of What?

At the fall meeting, a member of the Advisory Committee noted that the last sentence of
the amendment then proposed did not specify the subject of the required notice.' The
Subcommuittee agreed that the sentence needed to be clarified and concluded that the intent was
to require that notice be given of the objection to the claim. As reworded, the proposed
amendment makes clear that a copy of the objection and Official Form 20B (Notice of Objection
to Claim) must be served on the claimant and others.

Subcommittee’s Recommendation

The Subcommittee recommends that its revised proposal to amend Rule 3007(a),
which follows this memorandum, be approved by the Advisory Committee and sent to the
Standing Committee with the request that it be published for comment in August 2011.

The expected effective date of the amended provision would be December 1, 2013.

It stated, “Unless the court orders otherwise, notice shall be provided no later than 21 days before any scheduled

hearing on the objection and any deadline for the claimant to request a hearing.”
4
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Rule 3007. Objections to Claims
(a) OBJECTIONS TO CLAIMS. An objection to the

allowance of a claim and a notice of objection that conforms

substantially to the appropriate Official Form shall be in-witing-and

filed- and served on the claimant. the debtor or debtor in possession,

and the trustee at least 30 days before any scheduled hearing on the

objection or any deadline to request a hearing. The objection and

notice shall be served on the person most recently designated by the

claimant on its original or amended proof of claim to

receive notices, at the address there indicated, by first-class mail or

other means of delivery allowed by Rule 7004. In addition, an

objection to the allowance of a claim of the United States. or any of

its officers or agencies. and the accompanying notice, shall be

served in the manner provided for service of a summons and

complaint by Rule 7004(b)(4) or (5) respectively, and an objection

to the allowance of a claim of an insured depository institution, and

the accompanying notice. shall be served according to Rule

7004(h). A-copy-ot-the-obiecton-with-notice-of the hearing thereon




COMMITTEE NOTE

Subdivision (a) is amended to specify the manner in which an
objection to a claim and notice of the objection must be served. It clarifies
that Rule 7004 does not apply to the service of most claim objections.
Instead, a claimant must be served by first-class mail, or other means of
delivery allowed by Rule 7004, to the person that the claimant most recently
designated on its proof of claim to receive notices, at the address so indicated.
If, however, the claimant is the United States, an officer or agency of the
United States, or an insured depository institution, service must also be made
according to the method prescribed by the appropriate provision of Rule
7004. The service methods for the depository institutions are statutorily
mandated, and the size and dispersal of the decisionmaking and litigation
authority of the federal government necessitate service on the appropriate
United States attorney’s office and the Attorney General, as well as the
person designated on the proof of claim.

As amended, subdivision (a) no longer requires that a hearing be
scheduled or held on every objection. The rule requires the objecting party
to provide notice and an opportunity for a hearing on the objection, but, by
deleting from the subdivision references to “the hearing,” it permits local
practices that require a claimant to timely request a hearing or file a response
in order to obtain a hearing. The official notice form served with a copy of
the objection will inform the claimant of any actions it must take.
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MEMORANDUM

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: SUBCOMMITTEE ON CONSUMER ISSUES

RE: SUGGESTION TO DELETE RULE 3001(c)(1)’s REFERENCE TO THE
ORIGINAL OF A DOCUMENT

DATE: MARCH 4, 2011

In response to the August 2010 publication of amendments to Rule 3001(c) and Form 10
(Proof of Claim or “POC”), Linda Spaight of the Administrative Office’s Bankruptcy Court
Administration Division submitted a comment pointing out a discrepancy be;:ween Rule
3001(c)(1) and paragraph 7 of the instructions for Form 10. The rule requires the attachment of
“the original or a duplicate” of a writing on which a claim is based, whereas the instructions
direct the claimant not to “send original documents, as attachments may be destroyed after
scanning.”

The Forms Subcommittee considered this comment along with the others that were
submitted on the Form 10 amendments. It concluded that the discrepancy pointed out by Ms.
Spaight was not created by either the pending amendments to Rule 3001(c) or the proposed
amendments to Form 10. It dates back to an earlier decision by the Advisory Committee. The
Forms Subcommittee therefore decided that Ms. Spaight’s comment should be considered a
suggestion for an amendment to Rule 3001(c). It recommended that the suggestion be referred to

this Subcommiittee, since it 1s also making a recommendation on the published amendments to

Rule 3001(c)(1) and (¢)(3).



Judge Wedoff referred Ms. Spaight’s suggestion to this Subcommittee. It recommends
that a technical amendment be made to Rule 3001(c)(1) so that the rule will be consistent with
current practice and the instructions for Form 10.

Background Information

In August 2005, a proposed amendment to Rule 3001(c) was published for comment that
would have done two things: (1) require the filing of copies, not originals, of supporting
documents in order to reconcile the rule and the POC instructions, and (2) impose a limit of 25
pages for attached documents. Opposition was expressed to the idea of limiting the number of
pages of supporting documentation. In response to the concerns that were expressed by
commentators and members of the Committee, the Committee voted unanimously at the March
2006 meeting to withdraw the amendment. This decision resulted in withdrawal of both aspects
of the amendment, despite the fact, according to the minutes, that the reporter noted the
following:

[W]ithdrawing all proposed amendments to Rule 3001 would leave in effect a

provision in the rule that allows claimants to submit an original writing (as

opposed to a copy or duplicate) as evidence of a claim. He pointed out that

because of electronic filing many courts have sought authorization to destroy any

paper claims and attachments after they are scanned and placed on the electronic

claims docket, and that claimants may not realize that their original documents

may not be returned. Therefore, he suggested pulling only the proposed

amendments that deal with page limits.

After the Committee voted to withdraw the entire amendment to Rule 3001(c), the
potential inconsistency between the rule and the Form 10 instructions, which stated, “DO NOT
SEND ORIGINAL DOCUMENTS,” was again noted. In response to a proposal to delete the
reference to “the original” in Rule 3001(c), the Committee voted to leave the rule as it was and to

strengthen the warning in the POC form about the possible destruction of documents after

scanning. Language that currently appears in box 7 — “DO NOT SEND ORIGINAL

[N



DOCUMENTS. ATTACHED DOCUMENTS MAY BE DESTROYED AFTER SCANNING.”

- was approved.

After discussion, the Subcommittee concluded that the language of the form, rather than
of the rule, reflects current practice: copies, not originals, of documents are filed with POCs.
The Subcommittee therefore recommends that the version of Rule 3001(c)(1) that will be

recommended for approval at the June Standing Committee be amended as follows:

Rule 3001. Proof of Claim"

* %k %k ok Xk

(c) SUPPORTING INFORMATION.

(1) Claim Based on a Writing. Except for a claim
governed by paragraph (3) of this subdivision, when a claim, or an

interest in property of the debtor securing the claim, is based on a

writing, the-original-er-a-dupheate a copy shall be filed with the proof of

claim. If the writing has been lost or destroyed, a statement of the

circumstances of the loss or destruction shall be filed with the claim.

® ok 3k ok ok

COMMITTEE NOTE

Subdivision (c¢). Subdivision (c) is amended to add paragraph (3),
which specifies information that must be provided in support of a claim
based on an open-end or revolving consumer credit agreement (such as
an agreement underlying the issuance of a credit card). Because a claim
of this type may have been sold one or more times prior to the debtor’s
bankruptcy, the debtor may not recognize the name of the person filing
the proof of claim. Disclosure of the information required by paragraph
(3) will assist the debtor in associating the claim with a known account.

* Incorporates amendments that are due to take effect on December 1, 2011, if Congress takes no action otherwise.

3
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It will also provide a basis for assessing the timeliness of the claim. The
date, if any, on which the account was charged to profit and loss
(*‘charge-off” date) under subparagraph (A)(v) should be determined in
accordance with applicable standards for the classification and account
management of consumer credit.

To the extent that paragraph (3) applies to a claim, paragraph (1) of
subdivision (c) is not applicable. A party in interest, however, may
obtain the writing on which an open-end or revolving consumer credit
claim is based by requesting in writing that documentation from the
holder of the claim.

The former requirement in paragraph (1) to file an original or
duplicate of a supporting document i1s amended to reflect the current
practice of filing only copies. The proof of claim form instructs
claimants not to file the original of a document because it may be
destroved by the clerk’s office after scanning.

The Subcommittee suggests that this new amendment is sufficiently technical that it can
be included in the proposed amendment to Rule 3001(c) that will be sent to the Standing
Committee in June for final approval. Becauée this amendment would bring the rule into
alignment with Form 10 and existing practice, the Subcommittee concluded that it does not need

to be published for comment.
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MEMORANDUM

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: SUBCOMMITTEE ON CONSUMER ISSUES

RE: CONFORMING AMENDMENT TO RULE 5009(b)
DATE: MARCH 4, 2011

At the fall 2010 meeting, the Advisory Committee accepted this Subcommittee’s proposal
to amend Rule 1007(b)(7) and Official Form 23 to permit a provider of a personal financial
management course to notify the court directly that an individual debtor has completed the course.'
Such notification would relieve the debtor of the obligation to file Official Form 23 (Debtor’s
Certification of Completion of Postpetition Instructional Course Concerning Personal Financial
Management).

After the fall meeting, Scott Myers noted that the proposed changes to Rule 1007(b)(7) and
Form 23 also necessitate a change to Rule 5009(b). That provision, which took effect on
December 1, 2010, provides as follows:

(b) NOTICE OF FAILURE TO FILE RULE 1007(b)(7)
STATEMENT. If an individual debtor in a chapter 7 or 13 case has
not filed the statement required by Rule 1007(b)(7) within 45 days

after the first date set for the meeting of creditors under § 341(a) of

' Rule 1007(b)(7) would be amended to provide that the debtor must file Form 23
“[u]nless an approved provider of an instructional course concerning personal financial
management has notified the court that a debtor has completed the course after filing the petition.”
Form 23 would be similarly amended to state, “This form should not be filed if an approved
provider of a postpetition instructional course concerning personal financial management has
already notified the court of the debtor's completion of the course.”

-1-
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the Code, the clerk shall promptly notify the debtor that the case will

be closed without entry of a discharge unless the statement is filed

within the applicable time limit under Rule 1007(c).
Because, under the proposed amendments approved at the fall 2010 meeting, a debtor would not
always have t'o file a certificate of completion, Rule 5009(b) needs to be amended to take account
of direct notification by the course provider.

Proposed Amendment

The Subcommittee recommends that Rule 5009(b) be amended as follows:
Rule 5009. Closing Chapter 7 Liquidation, Chapter 12 Family

Farmer’s Debt Adjustment, Chapter 13 Individual’s Debt
Adjustment, and Chapter 15 Ancillary and Cross-Border Cases

SEEE
(b) NOTICE OF FAILURE TO FILE RULE 1007(b)(7)

STATEMENT. If an individual debtor in a chapter 7 or 13 case is

required to has-netfiled the a statement under required-by-Rule

1007(b)(7) and has failed to do so within 45 days after the first date

set for the meeting of creditors under § 341(a) of the Code, the clerk
shall promptly notify the debtor that the case will be closed without
entry of a discharge unless the required statement is filed within the
applicable time limit under Ruie 1007(c).
* ok ok ok K
COMMITTEE NOTE

Subdivision (b) 1s amended to conform to the amendment of Rule
1007(b)(7). Rule 1007(b)(7) relieves an individual debtor of the obligation

-2
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to file a statement of completion of a personal financial management course
if the course provider has notified the court that the debtor has completed the
course. The clerk’s duty under subdivision (b) to notify the debtor of the
possible closure of the case without discharge if the statement is not timely
filed therefore applies only if the course provider has not already notified the
court of the debtor’s completion of the course.

The Subcommittee recommends that the Advisory Committee submit the proposed
amendment to the Standing Committee at the June 2011 meeting for approval for
publication, along with the amendment of Rule 1007(b)(7). The amendment of Form 23 couid
remain in the bullpen until the spring 2013 meeting, and it could then be submitted to the Standing

Committee for approval without publication as a conforming amendment. That would place the

amendment of both rules and the form on track to take effect on December 1, 2013.
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MEMORANDUM

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: SUBCOMMITTEES ON CONSUMER IS;SUES AND ON FORMS

RE: PROPOSED AMENDMENT OF SCHEDULE C IN RESPONSE TO SCHWAB
v. REILLY

DATE: , MARCH 10, 2011

At the fall 2010 meeting, the Advisory Committee discussed the impact of the Supreme
Court’s decision in Schwab v. Reilly, 130 S. Ct. 2651 (2010), on Official Form 6, Schedule C
(Property Claimed as Exempt). Concluding that the Court’s decision pointed out an ambiguity in
Schedule C, the Committee decided that the form should be amended to provide an express
option for the debtor to state an intent to exempt the full fair market value of an asset, regardless
of the dollar amount of that value. By doing so, the debtor would notify the trustee of the need to
object to the exemption within the period prescribed by Rule 4003(b) in order to preserve for the
estate any value in the property exceeding a statutory limit. After a lengthy discussion at the fall
meeting, the Committee was unable to agree on the precise wording of an amendment to
Schedule C. A majority, however, voted in support of pursuing an abproach along the lines of
one of the options presented at the meeting, and the matter was referred back to the
Subcommittees for development of a recommendation to be presénted at the spring meeting
based on that option.

The Subcommittees held a joint conference call on October 6, 2010, during which the
members discussed several options for amending Schedule C. Based on that discussion and
further email communication, the Subcommittees now present both a revised version of the

option favored at the fall meeting and a revised version of another of the options that was-
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presented at that meeting. The Subcommittees recommend that both proposals be
considered by the Advisory Committee and that one of them be approved and sent to the
Standing Committee with a request that it be published for comment in August 2011. The
anticipated effective date of the amended form would be December 1, 2012.

The Schwab Decision

The chapter 7 debtor in Schwab listed as an asset on Schedule B business equipment
valued at $10,718. On her Schedule C, she claimed an exemption for the equipment in the same
dollar amount and also specified that amount as the value of the equipment. The bankruptcy
trustee did not object to the exemption of the equipment within the 30-day period allowed by
Rule 4003(b). Later, however, arguing that the property was worth more than the amount stated
by the debtor, the trustee moved to sell the equipment, pay the debtor her claimed exemptions in
the amount she specified, and distribute the rest of the proceeds to her creditors. The debtor
opposed this motion by arguing that her Schedule C indicated the intent to exempt the full value
of the equipment. Thus, she claimed, because the trustee had not timely objected, the property in
its entirety was now exempt under § 522(/)." The lower courts agreed with the debtor.

The Supreme Court granted certiorari to resolve a split among the circuits over whether
an exemption claimed in the same amount as the value specified for the exempted property
constitutes a claim for the entire value of the property, even if that value is more than the
specified amount.”> The Court reversed the lower courts’ affirmative answer in a 6-3 decision

written by Justice Thomas. The majority concluded that the debtor “accurately describe[d] an

' Error! Main Document Only.Section 522(/) requires a debtor to “file a list of property that the debtor claims as

exempt™ and states that “[u]nless a party in interest objects, the property claimed as exempt on such list is exempt.”

? “The starting point for our analysis is the proper interpretation of Reilly's Schedule C. If we read the Schedule
Reilly's way, she claimed exemptions in her business equipment that could exceed statutory limits, and thus claimed
exemptions to which Schwab should have objected if he wished to enforce those limits for the benefit of the estate.
If we read Schedule C Schwab's way, Reilly claimed valid exemptions to which Schwab had no duty to object.”” 130
S.Ct. 15 2659-60.



asset subject to an exempt interest and . . . declare[d] the ‘value of [the] claimed exemption’ as a
dollar amount within the range the Code allows.” 130 S. Ct. at 2662. Thus, according to the
Court, her Schedule C revealed a valid exemption claim to which the trustee had no duty to
object.

At the end of the majority opinion, the Court explained how a debtor can indicate the
intent to exempt “the full market value of the asset or the asset itself” in a manner that puts the
trustee on notice of the scope of the claimed exemption. The Court stated that the debtor can list
as the exempt value of the asset on Schedule C ““full fair market value (FMV)’ or “100% of
FMV.’” Then, the Court explained, “[i]f the trustee fails to object, or if the trustee objects and
the objection is overruled, the debtor will be entitled to exclude the full value of the asset.” 130
S. Ct. at 2668.

Current Schedule C and Alternative C

In its current form, Schedule C requires a debtor, for each item of property being claimed
as exempt, to provide the following information: a description of the property, the law providing
each exemption, the value of the claimed exemption, and the current value of the property

without deducting any exemptions. It looks like this (using the facts from Schwab to illustrate):

Description of Specify Law Providing | Value of Claimed Current Market Value of Property
Property Each Exemption Exemption Without Deducting Exemptions
See attached list of | 11 U.S.C. § 522(d)(6) $ 1,850 $10,718
business 11 U.S.C. § 522(d)(5) 8.868

equipment. 10,718

At the fall meeting, a majority of the Advisory Committee decided that the form should be
changed because it does not inform the debtor of the option described in Schwab of claiming the

entire fair market value of the property as exempt.
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The Committee was divided, however, on how best to express that option. After a series

of votes, the following alternative gained the most support:

Description of Specify Law Value of Current Market Specify Whether Debtor's
Property Providing Each Claimed Value of Property | Entire Interest In Property
Exemption Exemption Without Is Claimed As Exempt

Deducting (Mark 'yes' or 'no' for each
Exemptions entry)

See attached list | 11 U.S.C. § 522(d)(6) $ 1,850 $10,718 Yes

of business 11 US.C. § 522(d)(5) 8.868 0 No

equipment. 10,718

This alternative adds a fifth column to the existing form that inquires whether the debtor is
claiming her entire interest in the property as exempt. It was not finally approved by the
Committee, however. Members raised concerns that courts might differ over whether column 3
— value of claimed exemption — or the new column 5 controlled when the amounts were not the
same. Some members also stated that column 5 should incorporate the language used by the
Schwab Court — “full fair market value” — even though “debtor’s entire interest in property
claimed as exempt” is more consistent with the Code. In the end, the Committee voted to return
the matter to the Subcommittees to revise the alternative and bring it back with a
recommendation at the spring meeting.

The Subcommittees’ Deliberations and Recommendations

The Subcommittees considered and discussed at Iength three versions of the alternative
favored at the fall meeting. All of them used the language “full fair market value,” but they
differed in how they expressed that column 5 would control if the fair market value differed from
or exceeded the value claimed as exempt. In the course of these discussions, a Committee
member who had previously supported the alternative suggested that one of the options that had
been rejected at the fall meeting might merit further consideration. This version takes existing
Schedule C and, without adding a fifth column, includes two options in the column for value of
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claimed exemption, one of which allows the debtor to claim the full fair market value of the

property. As presented at the meeting, that version looked like this:

Description of Specify Law Providing | Value of Claimed Exemption | Current Market Value of
Property Each Exemption (check only one box for each Property Without

claimed exemption) Deducting Exemptions
See attached list of 11 US.C. Q‘ 522(d)(6) O EXCIﬂp[iOﬂ limited to $10.718
business 11 U.S.C. § 522(d)(5) $
equipment. Full fair market value of

the exempted property

Two additional issues about the amendment of Schedule C were d_iscussed by the
Subcommittees. One member suggested that the column for the current market value of the
property be moved so that it follows the description of the property (i.e. it becomes column 2).
This suggestion was based on the SchAwab Court’s conclusion that the property valuation
information is not essential to the exemption claim and does not trigger an obligation to object if
the trustee believes the value is incorrect. It is merely useful information regarding the property.
The Subcommittees therefore discussed whether it would be more appropriate to place this
valuation information near the description of the property and then to group together information
about the basis for and amount of the claimed exemption.

The other issue the Subcommittees discussed was whether to include a reminder that
Rule 9011 governs the claiming of exemptions. This suggestion was raised in response to
concerns that creating a new option to claim the entire fair market value of an asset as exempt
might lead debtors to routinely choose that option, even when claiming exemptions with a
capped amount.

Following the Subcommittees’ joint conference call, the members voted by email on a

series of questions. This vote revealed a consensus on the following points:



e The preferred version of the five-column alternative that the Subcommittees were

directed to revise is the following:

1. Description of | 2. Current Market | 3. Specify Law 4. Valueof | 5. Ifyouclaiman
Property Value of Property | Providing Each Claimed exemption in the full fair
Without Exemption Exemption market value of the
Deducting : property, regardless of the
Exemptions amount claimed in column
4, check the box in this
column.
See attached list $10,718 | 11U.S.C.§522(dX6) $1,850 | I Full Fair Market Value
of business 11 U.S.C. §522(d)(5) 8.868
equipment. 10,718

e The Subcommittees also ask the Advisory Committee to reconsider an amendment of
Schedule C that does not add a fifth column, but gives the debtor the choice of listing
either a specific dollar amount or full fair market value as the value of the claimed

exemption. It would look like this:

Description of Current Market Value Specify Law Providing Value of Claimed Exemption
Property of Property Without Each Exemption (check one box only for each
Deducting Exemptions claimed exemption)
See.attached list of $10,718 | 11 US.C. § 522(d)(6) [ Exemption limited to
business 11 U.S.C. § 522(d)X5) $
equipment. ’ [ Full fair market value of
the exempted property

e A Rule 9011 warning should not be added because it is not included in most other forms
that are subject to the rule.
¢ The information about current market value of the property should be placed in column 2.
The Subcommittees recommend that either of the two amended versions of Schedule C
shown above be approved and sent to the Standing Committee for publication. The five-column
option allows a debtor to claim as exempt the full fair market value of an asset, and it also
provides a dollar améunt of each exemption claimed. The latter information is helpful in

calculating other exemptions when unused exemption amounts may be applied to other property
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(for example, the remaining amount of a wildcard exemption or a not-fully-used homestead
exemption). The wording of the fifth column allows the debtor to indicate that the intent to
exempt the entire value of the asset even if that amount differs from the specified value of the
claimed exemption, thus putting the trustee on notice of the need to object in order to challenge
the debtor’s claimed exemption of the entire asset.

The other option for amending Schedule C makes a debtor choose between specifying a
dollar value of the exemption and claiming the full fair market value as exempt. This design
eliminates the need to indicate which exemption amount controls because the debtor must pick
one or the other. Thus there is no risk of ambiguity. If the debtor checks the second box (full
fair market value), there will not be an exact exemption amount specified, but the debtor will
likely calculate any spiIIO\I/er exemption amounts available for other property based on the value
the debtor assigned to this asset. If that value is challenged and the court finds it to be greater
than the claimed amount, the debtor may have to amend exemptions claimed on other property,
but that will also be true if the other recommended version of the form is used. Anytime a debtor
claims an exemption in the full value of an asset, any spillover exemption amounts will have to

be readjusted if the debtor’s valuation is rejected.
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MEMORANDUM

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: SUBCOMMITTEES ON CONSUMER ISSUES AND ON FORMS

RE: COMMENTS AND TESTIMONY ON PROPOSED MORTGAGE FORMS
DATE: MARCH 14, 2011

In August 2010 three new proposed official forms were published for comment: Form 10
(Attachment A); Form 10 (Supplement 1); and Form 10 (Supplement 2). These forms were
proposed to implement the pending amendments to Rule 3001(c)(2) and new Rule 3002.1. If
approved, both the new rules and forms will take effect on December 1, 2011.

Attachment A (Mortgage Proof of Claim Attachment) would implement the requirements
of Rule 3001(c)(2) conceming a claim secured by a security interest in the debtor’s principal
residence. It would accompany the proof of claim (“POC”) and would require a statement of the
principal and interest due as of the petition date; a statement of prepetition fees, expenses, and
charges; and a statement of the amount necessary to cure a default as of the petition date.

Supplement 1 (Notice of Mortgage Payment Change) is designed to implement Rule
3002.1(b). It would be used by ,the holder of a home mortgage claim to provide notice of any
escrow account payment adjustment, interest payment change, and any other mortgage payment
change while a chapter 13 case is pending.

Supplement 2 (Notice of Postpetition Mortgage Fees, Expenses, and Charges) would
implement Rule 3002.1 (c). It would be used in a chapter 13 case by the holder of a home
mortgage claim to provide notice of the date incurred and amount of any postpetition fees,

expenses, and charges.
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This memorandum summarizes the testimony and comments that were submitted
regarding these proposed forms. It then discusses the Subcommittees’ consideration of the
testimony and comments, followed by their recommendations for approval of the forms with
minor revisions and continued study of whether a additional information should be required.

Testimony at the February 4. 201 1. Hearing

Two witnesses at the Washington, D.C., hearing spoke about the proposed forms —
Bankruptcy Judges Marvin Isgur (S.D. Tex.) and Elizabeth Magner (E.D. La). A summary of
their testimony follows.

Judge Isgur — Home mortgage claimants should be required to submit with their POCs a
loan history that reflects amounts received and applied by the lender. His district requires a
detailed loan history, rather than just a summary of amounts due as of the petition, and this
requirement has worked well. Because the loan history shows how the lender applied payments
received from the debtor, the parties are able to reconcile differences in their calculations for
themselves. The components of charges are revealed, thereby allowing a comparison of the
claimed arrearages with the debtor’s own payment records. Major lenders have developed
programs to extract the necessary information from their databases, at a cost of under $10,000.
They have expressed a desire for a uniform national form so that they canv set up a single
automation system to comply with the proposed new rules.

The POC attachment should require disclosure of all charges incurred since the date of
default, rather than amounts owed as of the petition date. The latter disclosure would not reveal
improper charges that were paid out of a suspense account prior to bankruptcy.

New forms should be adopted, but they should be ones that work. The currently

proposed forms should not be adopted without substantial amendment.
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Judge Magner — The proposed forms represent an improvement, but more information is
needed. Without a history of payment and assessment in date order, the debtor cannot determine
whether the claim amounts were properly calculated. In the 25 trials that she has conducted
involving mortgage claim calculations, incorrect accounting was discovered in all of the cases.
The forms also need to provide an explanation for how the lender calculated the escrow balance,
since there are at least three different methods of accounting that might comply with RESPA.

Nothing in the published forms is incorrect; the information solicited is just incomplete.
Rather than requiring lenders to extract the dates that charges were incurred, a spreadsheet would
be easier to produce and would provide better information. It will allow the lender in some cases
to see and correct errors itself.

Summaries of the Written Comments

Thirteen written comments were submitted that addressed the proposed forms or aspects
of Rules 3001(c)(2) and 3002.1 that affect the proposed forms. |

Judge Isgur (written comments addressing issues not noted above) — The POC attachment
form and Supplement 1 do not properly account for escrows. The attachment form can result in
an incorrect amount being listed as the amount of claim in item 1 of the POC. That is because
part 2 of the POC attachment form includes components of an escrow shortage (such as a
forecast escrow shortage) that should not be included in the claim amount. Supplement 1 — the
payment change form — should not instruct the mortgagee to attach an escrow account statement
“prepared according to applicable nonbankruptcy law.” That instruction, which provides for a
RESPA-based analysis, improperly allows the mortgagee to collect the escrow shortage under

the plan as part of the cure payment and as part of an ongoing adjusted mortgage payment.

(V)



Judege Magner (written comments addressing issues not noted above) — Part 3 of the POC
attachment form, which provides for the calculation of the amount necessary to cure any default
as of the petition date, leads to an incorrect calculation of past due escrow balances. The cure
amount should include past due, prepetition principal and interest portions of mortgage
installment payments, plus escrow balances calculated by a method she has ordered for use in her
court. This method “does assume that the past due amounts owed for escrow charges and missed
prepetition escrow payments are reflected on the proof of claim as part of the arrearage to satisfy
post petition.”

Brett Weiss on behalf of National Association of Consumer Bankruptcy Attorneys

(written comments submitted in addition to his hearing testimony on Rule 3001(c)(3)) — The
disclosure requirements of Rule 3002.1 are most welcome. Lenders should not be allowed to
impose fees for completing and filing POCs and attachments and supplements.

Richard I. Isacoff, P.C. — All creditors, but especially holders of home mortgage claims,

should be required to provide a full account transaction history if the debtor requests it. They

should have 14 days to comply.

Wendell J. Sherk — The mortgage attachment form should apply to all residential

mortgages. It is crucial that it contain a payment history, not just a summary. The history
reveals the lender’s management of the debtor’s account. The rule should allow local rules to
require additional documentation.

Erin Shank — She expresses strong support for requiring mortgage companies to inform
debtors of any charges assessed during bankruptcy. In one of her cases, the mortgagee paid
property taxes without the debtor’s knowledge, even though those taxes were being paid under

the plan. Toward the end of the five-year plan, the lender sought to foreclose due to their
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payment of the taxes. It took over a year and six hearings to straighten the matter out (efforts

handled pro bono by the attorney).

National Association of Consumer Bankruptcy Attorneys (submitted by Henry Sommer)

— The mortgage attachments should apply to all residential mortgages. The POC attachment
should include 1n Part 3, item 2, a line to subtract amounts that are to be refunded to the debtor’s
account (such as a sheriff’s sale deposit paid by the lender for a sale that was not conducted).
The attachment of a payment history should be required. Often disputes about amounts claimed
arise from the way in which the lender applied the debtor’s payments. A payment history can
allow these disputes to be resolved. Since local laws governing foreclosure vary so widely, the
Committee Note should clarify that local rules can require additional information. The
Committee Notes to the forms should state that, by asking for information about various types of
charges, the forms do not express any opinion about whether the mortgagee is entitled to collect
them. In particular, the forms should not be deemed to take a position on whether the lender may
assess atforney’s fees for preparation of a POC. Likewise, the Committee Note to Supplement 2
should state that creditors are not authorized to charge additional fees for sending a notice of a
change in payments or the assessment of additional charges. Outside of bankruptcy, creditors

cannot collect fees for such notices.

Yvonne V. Valdez — She expresses strong support for the requirement of greater
information disclosure by mortgage creditors. A payment history should also be provided, as
well as a complete chain of title. This information will make it easier to identify errors and
miscalculations by the mortgage lender.

Keith Rodriguez (chapter 13 trustee) — Rules that require mortgage servicers to provide

more specific information are welcomed. POC:s filed by servicers often make it difficult to
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determine whether the servicer has a right to file the claim. Notices of payment change are not
always provided. Without that information, disbursements may be made that result in the debtor
incurring late charges. The debtor needs complete information to emerge from bankruptcy with
a fresh start.

Daniel Greenbaum — He expresses excitement and relief for the prospect that the

mortgage rules may be implemented. The rules, however, do not go far enough. The mortgage
industry has been involved in fraudulent and suspicious lending practices.

Penny Souhrada — The new mortgage forms will be an important step in insuring that

accurate claims are filed. Creditors should not be allowed to charge the debtor with the costs
incurred in providing information that the creditor should already have available.

Ellen Carlson — The mortgage forms that implement Rule 3002.1 should not be limited to
use in chapter 13 cases. They should also apply in chapter 7 asset cases and chapter 11 cases.

Neal R. Allen — The mortgage claimant should be required to attach a chain of title from
the original mortgagee to show that it actually owns the note and mortgage or deed of trust.

The Subcommittees’ Consideration of the Testimony and Comments

During their Februéry 18,2011, joint conference call, the Subcommittees thoroughly
discussed the testimony and comments that had been submitted on the proposed mortgage forms.
Members of Subcommittees agreed that a major issue raised at the hearing and in the comments
was whether a mortgage lender should be required to provide a complete account history as an
attachment to its POC. The Advisory Committee had considered this issue prior to
recommending the proposed forms for publication, and the decision not to require this
information had been based largely on the desire to require the disclosure of more information

about the basis for a mortgage claim without imposing an undue burden on the mortgagee or
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overwhelming the debtor with too much detail. The Subcommittees recognized that some of the
comments and testimony called into question whether the proper balance had been struck.

The Subcommittees discussed various options that would allow further consideration of
whether a full loan history should be required. In the end, the Subcommittees concluded that it
was important that the proposed rules and forms requiring greater disclosure of information
about mortgage claims not be delayed and that they remain on track to take effect in December
2011. Amending the attachment form to require a loan history would require republication and
thus a year’s delay in the effective date of the form. The Subcommuittees did not support
allowing the rules to go into effect without all of the implementing forms.

Members of the Subcommittees did not, however, want to dismiss completely the
possibility of requiring a loan history. Testimony and comments supporting such a requirement
persuasively explained the value that this information might provide. But only a small number
of persons have been heard from. Members of the Subcommittees expressed some concerns
about the feasibility of complying with a loan-history requirement by creditors of all sizes and
whether the costs of implementing automation systems to provide this information were justified
by the value of the information to parties and the courts.

The Subcommittees concluded that gathering information about people’s experience with
the proposed rules and forms after they go into effect could be helpful to the Advisory
Committee in deciding later whether to require a loan history. Several means of gathering this
information were discussed, including holding a mini-conference of mortgage lenders and
servicers, chapter 13 trustees, consumer debtors’ attorneys, and judges; asking the Federal
Judicial Center to und'ertake a survey or study; or having the reporter publish a request for

information. Subcommittee members were especially interested in pursuing the idea of a mini-



conference, which might be held six months to a year after the new rules and forms go into
effect.

With respect to the calculation of escrow balances, the Advisory Committee previously
decided that the forms should not dictate the method of determining escrow arrearages since that
is an issue on which courts disagree. In response to one of Judge Isgur’s comments, however,
the Subcommittees agreed that the instructions in Parts 1 and 2 of the Notice of Mortgage
Payment Change form should be worded the same way that Part 3 of the attachment form is
wqrded: “Attach . . . an escrow account statement prepared . . . in a form consistent with
applicable nonbaﬁkruptcy law” (rather than “prepared according to applicable nonbankruptcy
law”). That change would clarify that nonbankruptcy law determines only the form of disclosure
and not the method of calculating escrow balances.

In response to other filed comments and suggestions by Subcommittee members, the
Subcommittees recommend the following modifications to the proof of claim attachment form:

¢ Change the instruction at the top of Part 2 to read: “Itemize the fees, expenses, and
charges due on the claim as of the petition date . . . .” This statement more precisely
explains that the intended disclosure is of amounts remaining due as of the petition date,
not all amounts that have been incurred as of that date.

o After the item in the Part 2 list labeled “Escrow shortage or deficiency,” change the
parenthetical to read: “(Do not include amounts that are part of any installment payment
listed in Part 3.)” This change is to prevent duplication with the escrow portion of missed
installment payments listed in Part 3.

e InPart 3, add a new line after “Subtract total of unapplied funds (funds received but not

credited to account),” that reads:” “Subtract amounts for which debtor is entitled to a

68



refund.” This change 1s responsive to Mr. Sommers’ comment about the need to account
for amounts required to be refunded, such as deposits for sheriff’s sales that never occur.
e For clarity, add a new item in Part 3 that says “3. Calculation of cure amount.” This
heading appears on the far left of the page following the line for “Total installment
payments due as of the petition date.”
e For ease of completion and reading, add numbers to the left and right columns of Part 2,
and make a similar change to Part 1 of Supplement 2.

Recommendations

1. The Consumer and Forms Subcommittees recommend that the Advisory
Committee approve proposed Official Form 10 (Attachment A), Form 10 (Supplement 1),
and Form 10 (Supplement 2) as published, with the revisions discussed above and
illustrated on the forms that follow this memorandum. If approved by the Standing
Comumittee at its June meeting, they will be submitted to the Judicial Conference for approval,
with an effective date of December 1, 2011.

2. The Subcommittees recommend that the Advisory Committee give further
consideration in the future to requiring attachment of a complete loan history to a POC
filed for a claim secured by a security interest in the debtor’s principal residence. A
decision by the Committee should be informed by information obtained after a period of

experience with the currently proposed attachment form.












B 10 (Attachment A) (12/11) (post publication draft)

Mortgage Proof of Claim Aftachment

If you file a claim secured by a security interest in the debtor’s principal residence, you must use this form as an
attachment to your proof of claim. See Bankruptcy Rule 3001(c)(2).

Name of debtor: Case number:

Name of creditor: Last four digits of any number you
use to identify the debtor's account:

Part 1: Statement of Principal and Interest Due as of the Petition Date

itemize the principal and interest due on the claim as of the petition date (included in the Amount of Claim listed in Iltem 1 on your Proof
of Claim form).

1. Principal due m $
2. Interest due Interest-rate From To Amount
' mmvddlyyyy mm/ddlyyyy
% A A A
% A %
% A I +3
Total interé_st.due as pf the petition date $ Copytotal here P> (2) + $

3. Total principal and )
interest due @ $

Part 2: Statement of Prepetition Fees, Expenses, and Charges

Itemize the fees, expenses, and charges due on the claim as of the petition date (included in the Amount of Claim listed in Item 1 on the
Proof of Claim form). ’

‘Description . Dates incurred “Ammoutt
1. Laté charges M $
2. Non-sufficient funds (NSF) fees @ $
3. Attorney’s fees 3 $
4. Filing fees and court costs @ %
5. Advertisement costs s $
6. Sherifffauctioneer fees ’ ‘® %
7. Title costs @ $
8. Recording fees ) ® %
9. Appraisal/broker’s price opinion fees @ %
10. Property inspection fees o) $
11. Tax advances (non-escrow) oy $
12. Insurance advances (non-escrow) 12 $
13. Escrow shortage or deficiency (Do not include amounts that are
part of any installment payment listed in Part 3.) 13 $
14. Property preservation expenses. Specify. 149 %
15. Other. Specify: 15y $
16. Other. Specify: (16) $
17. Other. Specify: an+$

18. Total prepetition fees, expenses, and charges. Add all of the amounts listed above. (18) $




B 10 (Attachment A) (12/11) Page 2

Part 3. Statement of Amount Necessary to Cure Default as of the Petition Date

Does the installment payment amount include an escrow deposit?
O No

0 vYes. Attach to the Proof of Claim form an escrow account statement prepared as of the petition date in a form consistent with
applicable nonbankruptcy law.

1. Instaliment payments Date last payment received by creditor .
due

Number of installment payments due

2. Amount of instaliment installments @ $
payments due
installments @ $
instaliments @ +3
Total installment payments due as of
the petition date Copy total here > (2)
3. Calculation of cure Add total prepetition fees, expenses, and charges Copy total from
amount Part 2 here P> + $
Subtract total of unapplied funds (funds received but not credite'd - $
to account) '
Subtract amounts for which debtor is entitled to a refund - - %
Total amount necessary to cure default as of the ,pétition da_té @) $

Copy total onto ltem 4
of Proof of Claim form
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B 10 (Supplement 1) (12/11)  {post publication draft)

UNITED STATES BANKRUPTCY COURT

District of

Inre Case No.
Debtor

Chapter 13

Notice of Mortgage Payment Change

If you file a claim secured by a security interest in the debtor’s principal residence provided for under the debtor’s plan pursuant to
§ 1322(b)(5), you must use this form to give notice of any changes in the installment payment amount. File this form as a supplement
to your proof of claim at leasi 21 days before the new payment amount is due. See Bankruptcy Rule 3002.1.

Name of creditor: Court claim no. (if known):

Last four digits of any number Date of payment change: .

you usei.to identify the debtor's Must be at least 21 days after date of ] i / iyt 4

account: Ihis notice - _ : T
New total payment: g

Principal, interest, and escrow, if any "

Part 1: Escrow Account Payment Adjustment

Will there be a change in the debtor’s escrow account payment?

d o
O Yes. Attacha copy of the escrow account statement prepared in a form consistent with applicable nonbankruptcy law. Describe
the basis for the change. If a statement is not attached, explain why:

Current escrow payment: $ New escrow payment: §

Part 2: Mortgage Payment Adjustment

Will the debtor’s principal and interest payment change based on an adjustment to the interest rate in the debtor's variable-rate
note?

O No

O ves. Attacha copy of the rate change notice prepared in a form consistent with applicable nonbankruptcy law. If a notice is not
attached, explain why:

Current interest rate: % New interest rate: %

Current principal and interest payment: $ New principal and interest payment: $
Part 3: Other Payment Change

Will there be a change in the debtor's mortgage payment for a reason not listed above?

0 nNo
O Yes. Attacha copy of any documents describing the basis for the change, such as a repayment plan or loan modification
agreement. (Court approval may be required before the payment change can take effect.)

Reason for change:

Current mortgage payment: § New mortgage payment: §




B 10 (Supplement 1) (12/11) Page 2

Part 4: Sign Here ) »

The person completing this Notice must sign it. Sign and print your name and your title, if any, and state your address and
telephone number if different from the notice address listed on the proof of claim to which this Supplement applies.

Check the appropriate box.

J | am the creditor. O I'am the creditor’s authorized agent.
(Attach copy of power of attorney, if any.)

I declare under penalty of perjury that the information provided in this claim is true and correct to the best of my knowledge,
information, and reasonable belief.

x Date / /
Signature —
Print: Title
First Name Middle Name Last Name
Company
Address
Number Street
City State " ZIP Code
Contact phone  { ) - Email
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B 10 (Supplement 2) {12/11}  (post publication draft)

UNITED STATES BANKRUPTCY COURT
District of

Inre Case No.
Debtor

Chapter 13

Notice of Postpetition Mortgage Fees, Expenses, and Charges

if you hold a claim secured by a security interest in the debtor's principal residence, you must use this form to give notice of any
postpetition fees, expenses, and charges that you assert are recoverable against the debtor or against the debtor's principal
residence. File this form as a supplement to your proof of claim. See Bankruptcy Rule 3002.1.

Name of creditor: Court claim no. (if known):

Last four digits of any number you use to
identify the debtor's account:

Does this notice suppiement a prior notice of postpetition fees,
expenses, and charges?

O N
O  vYes. Date of the last notice: / /

Part 1: Itemize Postpetition Fees, Expenses, and Charges

ltemize the fees, expenses, and charges incurred on the debtor’s mortgage account after the petition was filed. Do not include any
escrow account disbursements or any amounts previously itemized in a notice filed in this case or ruled on by the bankruptcy court.

Description Dates incurred Amount
1. Late charges m $
2. Non-sufficient funds (NSF) fees 2 $
3. Attorney fees @3 $
4. Filing fees and court costs @ $
5. Bankruptcy/Proof of claim fees (5) $
6. Appraisal/Broker’s price opinion fees : ® $
7. Property inspection fees " $
8. Tax advances (non-escrow) 8 $
9. Insurance advances (non-escrow) © $
10. Property preservation expenses. Specify: (10 $
11. Other. Specify: (1 $
12. Other. Specify: (12) $
13. Other. Specify: (13) $
14. Other. Specify: (14 $

The debtor or trustee may challenge whether the fees, expenses, and charges you listed are required to be paid. See 11
U.S.C. § 1322(b)(5) and Bankruptcy Rule 3002.1.



B 10 (Supplement 2} (12/11)

Péft 2 Sign Here

Page 2

The person completing this Notice must sign it. Sign and print your name and your title, if any, and state your address and
telephone number if different from the notice address listed on the proof of ctaim to which this Supplement applies.

Check the appropriate box.

(3 1 am the creditor.

(3 | am the creditor's authorized agent. (Attach copy of power of attorney, if any.)

I declare under penalty of perjury that the information provided in this claim is true and correct to the best of my knowledge,

information, and reasonable belief.

x Date
Signature

Print: Title
First Name Middle Name Last Name

Company

Address
Number Street
City State ZIP Code

Contact phone  { ) Email

/ /
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MEMORANDUM

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: SUBCOMMITTEE ON FORMS

RE: COMMENTS SUBMITTED ON FORM 10 AMENDMENTS
DATE: MARCH 9, 2011

In addition to the proposed new mortgage proof-of-claim attachments, amendments to

Form 10 itself were published for comment last August. The proposed amendments consist of

the following:

a request for additional information about the interest rate for secured claims and a
clarification that the information concerns the rate as of the filing of the petition;
clarification that a summary of supporting documents may be submitted only in addition
to copies of the documents themselves and not as a substitute;

additional emphasis of the need to redact attached documents to eliminate personal data
identifiers;

changes to the date and signature box to emphasize the duty of care that must be
exercised in filing a proof of claim (“POC”) and to require disclosure of the capacity in
which the filer is acting;

the addition of a space for a uniform claim identifier; and

various formatting and stylistic changes.

Six comments were submitted regarding the proposed POC amendments, and an

additional inquiry was informally made regarding that form. The Subcommittee thoroughly

discussed these comments and suggestion during its February 25, 2011, conference call. They
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are summarized below, followed by the Subcommittee’s recommendations for action by the

Committee.

Summary of Comments on Form 10

Bankruptcy Judge Paul Mannes (D. Md.) — Form 10 contains two places to indicate

whether the POC 1s being filed by a trustee or debtor, rather than by a creditor. The first request
for that information should be deleted, and that space should be used to allow the claimant to
indicate that it did not receive notice of the filing of the bankruptcy case from the court.

Linda Spaight (Administrative Office, Bankruptcy Court Administration Division) —
There is a discrepancy between Rule 3001(c)(1) and paragraph 7 of the instructions to Form 10.
The rule requires the attachment of “the original or duplicate” of a writing on which a claim is
based, whereas the instructions direct the claimant not to “send original documents, as
attachments may be destroyed after scanning.”

Margaret Grammer Gay (Senior Advisor to the Clerk, Bankr. D.N.M.) — Form 10, as well

as Supplements 1 and 2, use the term “email.” According to the Microsoft Manual of Style for

Technical Publications, the word should be spelled “E-mail.”

Henry Sommer (on behalf of National Association of Consumer Bankruptcy Attornéys) -
- Form 10, either on its face or in the instructions, should state that attachments are required for
open-end consumer credit claims and mortgage claims. Not all claimants will be familiar with
the rules requiring the attachment of these documents.

Wendell J. Sherk (Missouri attorney) — The changes to Official Form 10 are very good

and should be adopted.

Ebony R. Huddleston (Illino1s attorney) — This 1s a good start to revising the POC

requirements.
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Robby Robinson (AO Bankruptcy Court Administration Division, on behalf of NextGen

project) — (These comments were informally raised in a phone call to Mr. Wannamaker.) The
proposed amendments to Form 10 add a space for the creditor’s email address in two places: the
box for listing where notices should be sent and the box for listing where payments should be
sent. (In addition there is a space to list an email address in the signature box.) These proposed
additions raise several questions. Why is this email address information being sought, and what
impact will it have on notice and service requirements? In particular, can the listing of an email
address on the POC be viewed as constituting written consent to receive notices and service by
email at that address? Rule 2002(g)(1)(A) provides that a POC filed by a creditor that designates
a mailing address constitutes a filed request to mail notices to that address. Does that rule apply
to a designated email address?

The Subcommittee’s Recommendations

In response to these comments, the Subcommittee recommends that several changes to be
made to the published version of Form 10 and its Committee Note.

1. Delete the debtor/trustee checkbox on page 1, and do not put anything in its place
for now. Judge Mannes’s comment relates to the checkbox on the first page of the form for
designating whether the filer is the debtor or trustee in the case. His statement that this item
duplicates a similar request elsewhere on the form refers to the designation option in the
signature block at the end of the form. Among other options, it contains a checkbox that says, “I
am the trustee, or the debtor.” The Subcommittee concluded that there is no need to obtain this
information twice. It agreed with Judge Mannes that the first request for this information should

be deleted, since the statement in the signature box 1s one of several possible statuses that can be

designated.
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The Subcommittee, however, recommends that no new request for information be
inserted into the vacated space. Judge Mannes suggested that the claimant be allowed to
indicate here that it did not receive notice of the commencement of the case from the court. This
item was previously included in Form 10, but it was deleted in 2007. The 2005-2007 Committee
Note explained the reason for the deletion as follows:

The checkboxes for indicating that the creditor’s address provided on the proof of

claim 1s a new address, and that the creditor never received any notices from the

court in the case have been deleted. The computer systems now used by the

courts make it unnecessary for a creditor to “flag” a new address or call attention

to the fact that the creditor is making its first appearance in the case. In place of

the deleted items is a new checkbox to be used when a debtor or a trustee files a

proof of claim for a creditor; it will alert the clerk to send the notice required by

Rule 3004.

In the absence of any information to suggest that problems have been caused by the
deletion of the checkbox regarding lack of notice, the Subcommittee concluded that the
space should just be left blank until a need for additional information on the POC is
identified.

2. Add a statement to the Committee Note indicating that the new requests for
email addresses do not affect requirements for service or notice. This recommendation is
made in response to Mr. Robinson’s inquiry. The Subcommittee concluded that the blanks for
email addresses were added just for ease of communication. The clerk, trustee, or other party in
interest may want to contact the claimant, and in this day and age, contact by email is often the
preferable method. There was no intent to change any rules about who must be served or the
method of making service or providing notice.

The Subcommitfee therefore recommends that the issue should be clarified by adding a

statement to the Committec Note as indicated below:
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COMMITTEE NOTE
* K Kk Kk

Section 8 — the date and signature box — is revised to include a declaration
that is intended to impress upon the filer the duty of care that must be exercised in
filing a proof of claim. The individual who completes the form must sign it. By
doing so, he or she declares under penalty of perjury that the information provided
"is true and correct to the best of my knowledge, information and reasonable
belief." That individual must also provide identifying information — name; title;
company; and, if not already provided, mailing address, and telephone number,
and email address (+fnet-alreadyprovided) — and indicate by checking the
appropriate box the basis on which he or she is filing the proof of claim (for
example, as creditor or authorized agent for the creditor). When a servicing agent
files a proof of claim on behalf of a creditor, the individual completing the form
must sign it and must provide his or her own name, as well as the name of the
company that is the servicing agent.

Amendments are made to the instructions that reflect the changes made
to the form, and stylistic and formatting changes are made to the form and
instructions. Spaces are added for providing email addresses in addition to other
contact information in order to facilitate communication with the claimant. The
provision of this additional information does not affect any requirements for
serving or providing official notice to the claimant.

3. Add language to box 7 of the form and the accompanying instructions advising
creditors with open-end consumer debt or home mortgage claims of the need to file the
supporting documentation that will be required by the pending amendments to Rule
3001(c). This information would supplement existing reminders and instructions in Form 10

about attaching required documentation. As amended, box 7 would read as follows:

7. Documents: Attached are redacted copies of any documents that support the claim,
such as promissory notes, purchase orders, invoices, itemized statements of running
accounts, contracts, judgments, mortgages, and security interests, or, in the case of a
claim based on an open-end or revolving consumer credit agreeiment, a statement
providing the information required by FRBP 3001(c)(3)(A). If the claim is secured, box
4 has been completed, and redacted copies of documents providing evidence of
perfection of a security interest are attached. If the claim is secured by the debtor’s
principal residence, the Mortgage Proof of Claim Attachment is being filed with this
claim. (See instruction # 7, and the definition of “redacted.”)

DO NOT SEND ORIGINAL DOCUMENTS. ATTACHED DOCUMENTS MAY BE
DESTROYED AFTER SCANNING.
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[_If the documents are not available, please explain. 1
The Subcommittee recommends that, if approved by the Advisory Committee, this

amendment be held in the bullpen until spring 2012. Because the suggested additions would
merely serve as a reminder of otherwise existing obligations, they could be sent to the Standing
Committee for final approval without the need for publication. But if they were submitted this
June, the reference to the 3001(c)(3) statement would appear in the form a year before the rule
provision would become effective. Rather than make the amendment in two steps (reference to
the mortgage claim in 2011; reference to the 3001(c)(3) statement in 2012), the Subcommittee
decided it would be better to wait and send forward both amendments next year to take effect in
2012.

As for the other comments that suggested changes, the Subcommittee does not
recommend a change in the spelling of “email.” The trend appears to favor the spelling used in
the form, and that is how the word is currently spelled in Rules 2015.1(a) and 6011(a)(2), which
were adopted in 2008. Ms. Spaight’s comment was considered to be a suggestion for an
amendment to Rule 3001(c)(1), so it was referred to the Subcommuittee on Consumer Issues and
is addressed in the agenda materials at Tab 4C.

The draft revision of Form 10 that follows this memorandum is the version that the
Subcommittee recommends the Advisory Committee approve and send to the Standing
Committee for its approval in June of this year. It therefore does not include the language

discussed in recommendation 3 above, which would be held in the bullpen for a year.
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B 10 (Official Form 10) (12/11) (2.25.11 draft))

UNITED STATES BANKRUPTCY COURT _DistrICT OF

PROOF OF CLAIM

Narmne of Debtor:

Case Number:

NOTE: Do not use this form to make a claim for an adiministrative expense that arises after the bankrupicy filing. You
may file a request for payment of an administrative expense according tol1 U.S.C. § 503.

Naime of Creditor (the person or other entity 10 whoin the debtor owes money or property):

COURT USE ONLY

Name and address where notices should be sent:

Telephone number: email:

O Check this box if this claim amends a
previously filed claim.

Court Claim Number:
(If known)

Filed on:

Name and address where payment should be sent (if ditferent from above):

Telephone number: email:

3 Check this box if you are aware that
anyone else has filed a proof of claim
relating to this claim. Attach copy of
statement giving particulars.

1. Amount of Claim as of Date Case Filed: 3

If all or part of the claim is secured, complete item 4.

If all or part of the claim is entitled to priority, complete item 5.

O Check this box if the claim includes interest or other charges in addition to the principal amount of the claim. Attach a statement that itemizes interest or charges.

2. Basis for Claim:

(See instruction #2)

3. Last four digits of any number
by which creditor identifies debtor:

(See instruction #3a)

3a. Debtor may have scheduled account as:

3b. Uniform Claim Identifier (optional):

(See instruction #3b)

4. Secured Claim (See instruction #4) .
Check the appropriate box if the claim is secured by a lien on property or a right of
setoff, attach required redacted documents, and provide the requested information.

Nature of property or right of setoff: (JReal Estate O Motor Vehicle JOther
Describe:

Value of Property:§

Annual Interest Rate % (IFixed or [(MVariable

{when case was filed)

Amount of arrearage and other charges, as of the time case was filed,
included in secured claim, if any:

5
Basis for perfection:
Amount of Secured Claim: s
Amount Unsecured: 3

5. Amount of Claim Entitled to Priority under 11 U.S.C. §507(a). If any part of the claim falls into one of the following categories, check the box specifying

the priority and state the amount.
I Domestic support obligations under 11
U.S.C. §507(a)(1)(A) or (a)(1)(B).

11 U.S.C. §307 (al4).

O Up to $2,600* of deposits toward
purchase, lease, or rental of property or
services for personal, family, or household
use - 11 U.S.C. §507 (aX7).

1U.S.C. §507 (a)(8).

M Wages, salaries, or commissions (up to $11,725%)
eamed within 180 days before the case was filed or the
debtor’s business ceased, whichever is earlier -

0 Taxes or penalties owed to governmental units ~

{7 Contributions to an
employee benefit plan -
11 U.S.C. §507 (a)(5).
Amount entitled to priority:

O Other - Specify 3
applicable paragraph of
11 U.S.C. §507 (a)(_).

*4monnts are subject to adjustnent on 4/1/13 and every 3 vears thereafier with respect lo cases commenced on or after the date of adjustment.

6. Credits. The amount of all payments on this claim has been credited for the purpose of making this proof of claim. (See instruction #6)
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B 10 (Official Fonm 10) (12/11) 2

7. Docusnents: Attached are redacted copies of any documents that support the claim, such as promissory ¢ otes, purchase orders, invoices, itemized statements of
running accounts, contracts, judgments, mortgages, and security agreements. If the claim is secured, box 4 has been completed, and redacted copies of documents
providing evidence of perfection of a security interest are attached. (See instruction #i7, and the definition of “redacted".)

DO NOT SEND ORIGINAL DOCUMENTS. ATTACHED DOCUMENTS MAY BE DESTROYED AFTER SCANNING.

1f the documents are not available, please explain:

8. Signature: (Sec instruction #8)

Check the appropriate box.

(3 I am the creditor. (7 I am the creditor’s authorized agent. 3 I am the trustee, or the debtor, 7} I am a guarantor, surety, indorser, or other codebtor.
(Attach copy of power of attorney, if any.)  or their authorized agent.. (See Bankruptcy Rule 3005.)

(See Bankruptcy Rule 3004.)

[ declare under penalty of perjury that the information provided in this claim is true and correct to the best of my knowledge, information, and reasonable belief.

Print Name:

Title:

Company:

Address and telephone number (if different from notice address above): (Signature) (Date)
Telephone number: email:

Penalty for presenting fraudulent claim: Fine of up to $500,000 or imprisonment for up to 5 years, or both. 18 U.S.C. §§ 152 and 3571.

INSTRUCTIONS FOR PROOF OF CLAIM FORM
The instructions and definitions below are general explanations of the law. In certain circumstances. such as bankruptcy cases not filed voluniarily by the debtor,
exceptions to these general rules may apply.
Items to be completed in Proof of Claim form

Court, Name of Debtor, and Case Number: 4. Secured Claim:

Fill in the federal judicial district in which the bankruptcy case was filed (for Check whether the claim is fully or partially secured. Skip this section if the claim
example, Central District of California), the debtor’s full name, and the case is entirely unsecured. (See Definitions.) If the claim is secured, check the box for
number. If the creditor received a notice of the case from the bankruptcy court, the nature and value of property that secures the claim, attach copies of lien

all of this information is at the top of the notice. documentation, and state, as of the date of the bankruptcy filing, the annual interest

rate (and whether it is fixed or variable), and the amount past due on the claim.
Creditor’s Name and Address:

Fill in the name of the person or entity asserting a claim and the name and 5. Amount of Claim Entitled to Priority Under 11 U.S.C. §507(a).
address of the person who should receive notices issued during the bankruptey If any portion of the claim falls into any category shown, check the appropriate
case. A separate space is provided for the payment address if it differs from the box(es) and state the amount entitled to priority. (See Definitions.) A claim may
notice address. The creditor has a continuing obligation to keep the court be partly priority and partly non-priority. For example, in some of the categories,
informed of its current address. See Federal Rule of Bankruptcy Procedure the law limits the amount entitled to priority.
(FRBP) 2002(g).

6. Credits:
1. Amount of Claim as of Date Case Filed: An authorized signature on this proot of claim serves as an acknowledgment that
State the total amount owed to the creditor on the date of the bankruptcy filing. when calculating the amount of the claim, the creditor gave the debtor credit for
Follow the instructions concerning whether to complete items 4 and 5. Check any payments received toward the debt.

the box if interest or other charges are included in the claim.
7. Documents:

2. Basis for Claim: Attach redacted copies of any documents that show the debt exists and a fien
State the type of debt or how it was incurred. Examples include goods sold, secures the debt. You must also attach copies of documents that evidence pertection
money loaned, services performed, personal injury/wrongful death, car loan, of any security interest. You inay also attach a summary in addition to the
mortgage note, and credit card. If the claim is based on delivering health care documents themselves. FRBP 3001(c) and (d). it the claim is based on delivering
goods or services, limit the disclosure of the goods or services so as to avoid health care goods or services, limit disclosing confidential health care information.
embarrassment or the disclosure of confidential health care informaltion. You Do not send original documents, as attachiments may be destroyed after scanning.
may be required to provide additional disclosure if an interested party objects to
the claim. 8. Date and Signature:
The individual completing this proot of claim must sign and date it. FRBP 9011.
3. Last Four Digits of Any Number by Which Creditor Identifies Debtor: If the claim is filed electronically, FRBP 5005(a)(2) authorizes courts to establish
State only the last four digits of the debtor’s account or other number used by the | local rules specitying what constitutes a signature. If you sign this form, you
creditor to identify the debtor. declare under penalty of perjury that the information provided is true and corect to
the best of your knowledge, information, and.reasonable belief. Your signature is
3a. Debtor May Have Scheduled Account As: also a certification that the claim meets the requirements of FRBP 9011(b).
Report a change in the creditor’s naime, a transferred claim, or any other Whether the claim is filed electronically or in person, if" your name is on the
information that clarifies a difterence between this proof of claim and the claim signature line, you are responsible for the declaration. Print the name and title, if
as scheduled by the debtor. any, of the creditor or other person authorized to file this claim. State the filer’s
. address and telephone number it it differs from the address given on the top of the
3b. Uniform Claim ldentifier: torm for purposes of receiving notices. If the claim is filed by an authorized agent,
1f you use a unitorm claim identifier, you may report it here. A uniform claim attach a complete copy of any power of attorney, and provide both the name of the
identifier is an optional 24-character identifier that certain large creditors use (o individual filing the claim and the name of the agent. [1  the authorized agent is a
facilitate electronic payment in chapter 13 cases. servicer, identity the corporate servicer as the company. Criminal penalties apply

for making a false statement on a proot of claim.
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B 10 (Official Form 10) (12/11)

DEFINITIONS

Debtor
A debtor is the person, corporation, or other entity
that has filed a bankruptcy case.

Creditor

A creditor is a person, corporation, or other entity to
whom debtor owes a debt that was incurred before
the date of the bankruptcy filing. See 11 U.S.C.
§101 (10).

Claim

A claim is the creditor’s right to receive payment for
a debt owed by the debtor on the dale of the
bankruptcy filing. See 11 U.S.C. §101 (5). A claim
may be secured or unsecured.

Proof of Claim

A proof of claim is a form used by the creditor to
indicate the amount of the debt owed by the debtor
on the date of the bankruptcy filing. The creditor
must file the form with the clerk of the same
bankruptcy court in which the bankruptcy case was
filed.

Secured Claim Under 11 U.S.C. §506(a)

A secured claim is one backed by a lien on property
of the debtor. The claim is secured so long as the
creditor has the right to be paid from the property
prior to other creditors. The amount of the secured
claim cannot exceed the value of the property. Any
amount owed to the creditor in excess of the value of
the property is an unsecured claim. Examples of
liens on property include a mortgage on real estate or
a security interest in a car. A lien may be voluntarily
granted by a debtor or may be obtained through a
court proceeding. In some stales, a court judgment is
a lien.

A claim also may be secured if the creditor owes the
debtor money (has a nght to setoft).

Unsecured Claim

An unsccured claim is one that does not meet the
requirements ol a secured claim. A claim may be
partly unsecured if the amount of the claim exceeds
the value of the property on which the creditor has a
lien.

Claim Entitled to Priority Under 11 U.S.C.
§507(a)

Priority claims are certain categories of unsecured
claims that are paid {rom the available money or
propenty in a bankruptcy case before other unsecured
clatms.

Redacted

A document has been redacted when the person filing
it has masked, edited out, or otherwise deleted,
certain infonmation. A creditor must show only the
last four digits of any social-security, individual’s
tax-identification, or financial-account number, only
the initials of a minor’s name, and only the year of
any person’s date of birth. If the claim is based on the
delivery of health care goods or services, limit the
disclosure of the goods or services so as to avoid
embarrassment or the disclosure of confidential
health care information.

Evidence of Perfection

Evidence of perfection may include a mortgage, lien,
certificate of title, financing statement, or other
document showing that the lien has been filed or
recorded.

INFORMATION

Acknowledgment of Filing of Claim

To receive acknowledgment ot your filing, you may
cither enclose a stamped self-addressed envelope and
a copy of this proof of claim or you may access the
court’s PACER system

(www.pacer.psc.uscourts.gov) for a small fee to view
your filed proof of claim.

Offers to Purchase a Claim

Certain enlities are in the business of purchasing
claims for an amount less than the face value of the
claims. One or more of these entities may contact the
creditor and offer to purchase the claim. Some of the
written communications from these entities may
easily be confused with official court documentation
or communications from the debtor. These entities
do not represent the bankruptcy court or the debtor.
The creditor has no obligation to seli its claim.
However, if the creditor decides to sell its claim, any
transfer of such claim is subject to FRBP 3001 (e),
any applicable provisions of the Bankruptcy Code
(11 U.S.C. § 101 et seq.), and any applicable orders
of the bankruptcy court.
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COMMITTEE NOTE

The form is amended in several respects. A new section — 3b —is added to
allow the reporting of a uniform claim identifier. This identifier, consisting of 24
characters, 1s used by some creditors to facilitate automated receipt, distribution,
and posting of payments made by means of electronic funds transfers by chapter
13 trustees. Creditors are not required to use a uniform claim identifier.

Language is added to section 4 to clarify that the annual interest rate that
must be reported for a secured claim is the rate applicable at the time the
bankruptcy case was filed. Check boxes for indicating whether the interest rate is
fixed or vanable are also added.

Section 7 of the form is revised to clarify that, consistent with Rule
3001(c), writings supporting a claim or evidencing perfection of a security interest
must be attached to the proof of claim. If the documents are not available, the
filer must provide an explanation for their absence. The instructions for this
section of the form explain that summaries of supporting documents may be
attached only in addition to the documents themselves.

Section 8 — the date and signature box — is revised to include a declaration
that is intended to impress upon the filer the duty of care that must be exercised in
filing a proof of claim. The individual who completes the form must sign it. By
doing so, he or she declares under penalty of perjury that the information provided
"is true and correct to the best of my knowledge, information and reasonable
belief." That individual must also provide identifying information — name; title;
company; and, if not already provided. mailing address, and telephone number,
and email address Gfnetalready-provided} — and indicate by checking the
appropriate box the basis on which he or she is filing the proof of claim (for
example, as creditor or authorized agent for the creditor). Because a trustee or
debtor that files a proof of claim under Rule 3004 will indicate _that basis for filing
here, the checkbox on the first page of the form for stating the filer’s status as a
trustee or debtor is deleted. When a servicing agent files a proof of claim on
behalf of a creditor, the individual completing the form must sign it and must
provide his or her own name, as well as the name of the company that is the
servicing agent.

Amendments are made to the instructions that reflect the changes made
to the form, and stylistic and formatting changes are made to the form and
instructions. Spaces are added for providing email addresses in addition to other
contact information in order to facilitate conumunication with the claimant. The
provision of this additional informat<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>