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Advisory Committee on Appellate Rules
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Proposal

Amend FRAP 26(a)(2) to clarify interaction with “3-day
rule” of FRAP 26(c).

Amend FRAP 7 to clarify whether reference to “costs”
includes only FRAP 39 costs.

Amend FRAP 4(a)(1)(B) & 40(a)(1) to clarify treatment
of U.S. officer or employee sued in individual capacity.

Add new FRAP 25.1 to “protect privacy and security
concerns relating to electronic filing of documents,” as
directed by E-Gov’t Act.

Amend FRAP 21 & 27(c) to conform to Justice for All
Act of 2004,

Source

Roy H. Wepner, Esq.

Advisory Committee

Solicitor General

E-Government
Subcommittee

Advisory Committee

Current Status

Awaiting initial discussion

Discussed and retained on agenda 04/01

Referred to Civil Rules Committee 04/02

Draft approved 11/03 for submission to Standing Committee

Awaiting initial discussion
Discussed and retained on agenda 05/03
Draft approved 11/03 for submission to Standing Committee

Awaiting initial discussion

Discussed and retained on agenda 11/03; awaiting revised
proposal from Department of Justice

Tentative draft approved 04/04

Revised draft approved 11/04 for submission to Standing
Committee
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Discussed and retained on agenda 04/04
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Draft approved 04/05 for submission to Standing Commiittee

Approved for publication by Standing Committee 06/05

Published for comment 08/05

Restyled draft approved 04/06 for submission to Standing
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reconsider style changes

Approved by Standing Committee 06/06

Approved by Judicial Conference 09/06
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Department of Justice

Discussed and retained on agenda 04/06; Department of Justice
will monitor practice under the Act



FRAP Item
05-05

05-06

06-01
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07-AP-A

Proposal

Amend FRAP 29(e) to require filing of amicus brief 7
calendar days after service of principal brief of party
supported.

Amend FRAP 4(a)(4)(B)(ii) to clarify whether appellant
must file amended notice of appeal when court, on
post-judgment motion, makes favorable or insignificant
change to judgment.

Amend FRAP 26(a) to adopt template proposed by
Time-Computation Subcommittee.

Amend various rules to adjust deadlines to compensate
for new time-computation method.

Amend FRAP 29 to require that amicus briefs indicate
whether counsel for a party authored brief and to identify
persons who contributed monetarily to preparation or
submission of brief.

Extend time for NOA and petitions for rehearing in cases
involving state-government litigants.

Add new FRAP rule that would require all federal
appellate courts to give at least 10 days’ advance notice
of the identities of the judges assigned to an oral
argument panel.

Amend FRAP to provide a rule governing amicus briefs
with respect to rehearing en banc.

Amend FRAP 32.1 to permit citation to pre-2007
opinions in certain circumstances, and in various other
respects.

Source
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Standing Committee
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Mark Levy, Esq.
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Awaiting initial discussion
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Awaiting initial discussion
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Add new FRAP 12.1 concerning the procedure to be
followed when a district court is asked for relief that it
lacks authority to grant due to a pending appeal.

Amend FRAP 4(a)(4)(A) and 22 in light of proposed
amendments to Rules 11 of the rules governing 2254 and
2255 proceedings.

Amend FRAP to define the term “state.”

Source
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DRAFT

Minutes of Fall 2006 Meeting of
Adyvisory Committee on Appellate Rules
November 15, 2006
Washington, DC

1. Introductions

Judge Carl E. Stewart called the meeting of the Advisory Committee on Appellate Rules
to order on Wednesday, November 15, 2006, at 8:30 a.m. in the Mecham Conference Center of
the Thurgood Marshall Federal Judiciary Building, Washington, DC. The following Advisory
Committee members were present: Judge Kermit E. Bye, Judge Jeffrey S. Sutton, Justice Randy
J. Holland, Judge T.S. Ellis III, Dean Stephen R. McAllister, Mr. Mark 1. Levy, and Ms. Maureen
E. Mahoney. Mr. Douglas Letter, Appellate Litigation Counsel, Civil Division, U.S. Department
of Justice, was present representing the Solicitor General. Also present were Professor Daniel
Coquillette, Reporter to the Standing Committee; Mr. Charles R. Fulbruge III, liaison from the
appellate clerks; Mr. John K. Rabiej, Mr. James N. Ishida and Mr. J effrey N. Barr from the
Administrative Office (“A0O”); and Mr. Joe S. Cecil from the Federal Judicial Center (“FIC”).
Professor Philip A. Pucillo attended as an observer. Prof. Catherine T. Struve, the Reporter, took
the minutes.

Judge Stewart welcomed the meeting participants and noted his regret that James Bennett
was unable to attend. '

II. Approval of Minutes of April 2006 Meeting

The minutes of the April 2006 meeting were approved, subject to the correction of a
previously noted typo.

III.  Report on June 2006 Meeting of Standing Committee and on Status of Pending
Amendments (new FRAP 32.1 and amendments to FRAP 25)

Several parts of the Standing Committee’s June 2006 meeting were of particular interest
to the Appellate Rules Committee. At the June meeting, Joe Cecil reported on the progress of
the FJC’s study concerning the use of the 28 U.S.C. § 1292(b) mechanism for interlocutory
appeals. The study commenced after concerns were raised that the 1292(b) mechanism was
under-used in patent cases. A district judge member explained that these concerns arose from the
high rate of appellate reversal of district courts’ Markman determinations. The member noted
that some district judges have pointed out other possibilities for addressing that reversal rate: The
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rate would fall if the Patent Office wrote better patents and if the appellate courts treated
Markman determinations as mixed questions of law and fact so as to tri gger deference to the
district court’s determination. Mr. Cecil reported that the FIC study has broadened beyond the
context of patent cases to a general study of the use of Section 1292(b); the study will also
provide an opportunity to test out certain proxies for measuring cost and efficiency. Mr. Cecil
expects that a draft of the study will become available in roughly another six months.

The Appellate Rules Committee had one item on the agenda for the Standing
Committee’s June 2006 meeting: proposed new Rule 25(a)(5), concerning privacy protection.
The Standing Committee approved the new Rule, as did the Judicial Conference at its September
2006 meeting.

The Civil Rules Committee presented a number of notable items at the June 2006
meeting. One significant item, of course, was the package of restyled Rules, which the Standing
Committee approved. The Civil Rules Committee also reported on its proposed new Civil Rule
62.1, which would provide a mechanism for structured dialogue between the district court and
the Court of Appeals in cases where a party seeks relief in the district court while an appeal is
pending. Proposed Civil Rule 62.1 would authorize the district court to indicate that it would (or
might) grant the motion for relief if the Court of Appeals were to remand the case. One obvious
application of the Rule would be when a party seeks relief under Civil Rule 60(b), but the Rule is
written broadly to encompass other situations, such as an interlocutory appeal under 28 U.S.C.

§ 1292(a)(1) from the grant or denial of an injunction. The Civil Rules Committee is considering
two alternative formulations — one authorizing the district court to indicate that it “would” grant
relief in the event of a remand, and one authorizing the district court to indicate that it “might”
grant relief. The Committee is also open to considering suggested alternatives for the numbering
and placement of the Rule (the Committee chose number 62.1 to place the Rule within the
section dealing with judgments). The practice that the Rule would formalize does raise a
sensitive issue concerning situations when parties are willing to settle pending appeal if and only
if the district court will vacate its judgment; but it was pointed out that the Rule itself would only
formalize a practice that already exists.

Judge Stewart had noted at the June 2006 meeting that if Rule 62.1 goes forward the
Appellate Rules Committee would likely wish to consider adding a cross-reference in the
Appellate Rules. At the Appellate Rules meeting, Mr. Letter seconded that point. Mr. Letter
recounted that the proposed Rule 62.1 stems from a proposal that Mr. Letter had initially made to
the Appellate Rules Committee, on the ground that the provision seemed most appropriate for
inclusion in the Appellate Rules. Mr. Letter noted that if instead the provision is to be included
in the Civil Rules, it would be helpful to practitioners to include a cross-reference in the
Appellate Rules. Mr. Rabiej reported that the Civil Rules Committee has decided to defer
requesting Standing Committee approval to publish proposed Rule 62.1 for comment, because it
was felt that the bar deserved a break in the pace of rulemaking.

The Civil Rules Committee had also reported to the Standing Committee its decision to
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take no further action on a proposal concerning Civil Rules 54(d)(2) and 58(c)(2). The proposal
stemmed from the existence of a loophole created by the interplay between the two Rules:
Theoretically, a party could make a timely posttrial motion for attorneys’ fees, and — long after
the time to appeal had otherwise run out - the district court could provide that the attorneys’ fee
motion extended the time to take an appeal. In 2004, the Appellate Rules Committee had
discussed this issue and had referred the matter to the Civil Rules Committee for consideration,
with a recommendation that Civil Rule 58(c)(2) be amended to impose a deadline by which a
judge must exercise his or her authority to order that a motion for attorney's fees have the same
effect under Appellate Rule 4(a)(4) as a timely motion under Civil Rule 59. The Civil Rules
Committee asked the FJC to study this question, and the FIC study found little evidence that
Rule 58(c)(2) is actually used to grant such extensions. In the light of this study, the Civil Rules
Committee concluded that it would be better to live with the existing narrow loophole than to
proceed with an amendment that might create further unintended consequences.

The final item of particular note to the Appellate Rules Committee was the Standing
Commiittee’s discussion concerning the Time-Computation Project. Judge Kravitz reported on
the progress of the Project, and the Committee discussed several revisions to the draft template
Rule. The Committee also discussed at considerable length the questions surrounding the
Project’s effect on statutory deadlines. The Civil Rules Committee reported on its progress in
reviewing relevant deadlines in the Civil Rules with a view to lengthening those affected by the
change to a days-are-days approach. When lengthening affected deadlines, the Civil Rules
Committee has adopted a presumption in favor of selecting new deadlines in increments of 7
days so as to minimize instances when a deadline falls on a weekend day. There was consensus
on the Standing Committee that such a presumption was useful.

After the discussion of the June 2006 Standing Committee meeting, the Reporter noted
the status of the other two pending Appellate Rules items. New Rule 32.1 (concerning
unpublished opinions) and amended Rule 25(a)(2)(D) (authorizing local rules to require
electronic filing subject to reasonable exceptions) will take effect on December 1, 2006 absent
contrary action by Congress. The Reporter noted that Rule 32.1 will take effect December 1 but
that subdivision (a) of that Rule would operate on a null set that month because it applies only to
the citation of opinions issued on or after January 1, 2007. A judge member asked the reason for
the discrepancy; Mr. Rabiej responded that the limitation to opinions issued in 2007 or later was
a product of compromise on the floor of the Judicial Conference.

IV.  Report on Responses to Letter to Chief Judges Regarding Circuit Briefing
Requirements

Judge Stewart summarized the genesis of the letter to the Chief Judges of each circuit
concerning circuit-specific briefing requirements. The Committee had considered at some length
practitioners’ concerns about idiosyncratic briefing requirements in the circuits. The FIC
prepared a study summarizing those briefing requirements. The Committee decided not to
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amend the Appellate Rules in response to those concerns, but instead decided that the Chair of
the Committee should write to the Chief Judge of each circuit to express concern over the
disparate briefing requirements, to emphasize the need to make each circuit’s briefing
requirements readily accessible to practitioners, and to urge each circuit to consider whether the
circuit’s additional briefing requirements are truly necessary. The Committee decided to defer
sending the letter until the controversy over Rule 32.1 died down. Accordingly, Judge Stewart
sent the letter out this fall. So far, six circuits have responded to the letter. Judge Stewart
circulated copies of the responses from the First, Fourth, Tenth, D.C., and Federal Circuits and
reported on the oral response from the Fifth Circuit. Judge Stewart observed that the responses
spanned a spectrum from the Federal Circuit, which has stated that the likelihood of eliminating
any of the listed Federal Circuit rules is “nil,” to other circuits that have expressed the intention
of considering the matter in the future (for instance, in connection with ongoing local rulemaking
efforts or at an upcoming circuit retreat). Judge Stewart wrote a follow-up letter to each of the
Chief Judges who responded, thanking them for their response on behalf of their courts and for
continuing to consider this issue during future court meetings or retreats as they deemed
appropriate.

Professor Coquillette noted the history of the Standing Committee’s oversight of local
rules. At the time of the 1988 amendments to the Rules Enabling Act, the J udiciary Committee
was concerned that local rules had gotten out of hand, and it articulated the principle that such
rules were inappropriate unless they could be justified on the basis of variation in relevant local
conditions. As to local rules in the district courts, the circuit councils how have responsibility.
By contrast, with respect to local rules in the Courts of Appeals, Congress left the task of
oversight to the Judicial Conference. Thus, in theory, the Standing Committee has the power to
question the propriety of a local appellate rule, to require a response from the relevant Court of
Appeals, to hold a hearing on the matter, and, if necessary, to recommend abrogating the rule.

A district judge member stated that he supported the Appellate Rules Committee’s
decision to take a hortatory approach; local legal cultures vary widely, and forcing nationwide
uniformity on all issues would be a Procrustean approach. Mr. Letter observed that as a practical
matter an attempt to force the Courts of Appeals to eliminate their briefing requirements would
be unsuccessful, and he noted that in a few instances local variation may be appropriate. For
example, because the D.C. Circuit deals with so many regulatory issues it makes sense for that
court to require a glossary to explain the acronyms used to refer to various agencies. However,
Mr. Letter stated that many local appellate briefing requirements do not stem from true variations
in local conditions, and he observed that the variation in briefing requirements makes life
difficult for national practitioners. A member stated that he agrees with Mr. Letter as a
philosophical matter, but he also agrees with Judge Ellis from a pragmatic standpoint. Another
member stressed that even if a circuit is unwilling to abandon its idiosyncratic requirements, it
would aid practitioners if each circuit were to summarize those requirements; the member also
suggested that it might be salutary for a circuit to review other circuits’ local requirements with a
view to adopting any that merit wider implementation. Judge Stewart noted that the FIC’s study
is extremely valuable and could aid the circuits in considering best. practices. Professor
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Coquillette noted that the Standing Committee’s main focus has been on local rules that conflict
with Rules adopted under the Enabling Act, with statutes, or with the Constitution; apart from
such instances of conflict, the Standing Committee has chosen the path of persuasion.

Mr. Letter suggested that Judge Stewart provide closure on this matter by writing a final
letter to the Chief Judges of each circuit thanking them for their attention to the briefing
requirements, expressing the hope that each circuit will continue to review its additional briefing
requirements, and urging each circuit, at a minimum to ensure that practitioners can readily
ascertain those requirements. Judge Stewart responded that he would not want to send such a
letter before each circuit has had a chance to respond to his initial letter; he observed that some

-circuits seem likely to take up the question at circuit retreats in the near future. Judge Stewart
stated that he would continue to update the Committee about the responses he receives from the
circuits and that he would keep the matter on the agenda for the Committee’s April 2007
meeting.

V. Discussion Items
A. Item No. 05-05 (FRAP 29(e) — timing of amicus briefs)

Judge Stewart invited Mr. Letter to summarize his research relating to the timing of
amicus briefs. At the April 2006 meeting, the Committee had discussed concerns raised by
Public Citizen, which points out that when an amicus files a brief in support of an appellee, the
interaction of Rules 29(e) and 26(a)(2) may leave the appellant with little or no time to
incorporate into its reply brief a response to the amicus’s contentions. After that discussion, Mr.
Letter had undertaken to consult other entities that frequently file amicus briefs (including state
governments), and to report to the Committee at its next meeting.

Mr. Letter summarized the results of his research, which he had also circulated to the
Committee by letter dated November 13, 2006. Mr. Letter sought to identify major amicus filers,
and his office contacted some 24 appellate practitioners — including three state Solicitors
General, other government attorneys, private attorneys, and public interest lawyers — to ask their
views on possible amendments to the timing rules in FRAP 29(¢e). Mr. Letter received ten
responses. The respondents unanimously opposed eliminating the “stagger” — i.e., the time lag
between the due date for a party’s brief and the due date for an amicus who supports that party.
Those responding argued that the stagger helps the amicus to avoid duplicating the party’s
arguments and sometimes helps the amicus decide whether to file at all. Some respondents
asserted that briefing tends to be less coordinated in the Courts of Appeals than it is in the
Supreme Court, and they also observed that potential amici at the Supreme Court level have less
need to see the party’s brief because they can see the prior briefing. While no respondents
supported eliminating the stagger, some did express concern that the opposing party might
experience a time crunch in preparing its reply brief; accordingly, a few recommended that the
Committee extend the deadline for the reply brief.
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The Reporter gave a brief overview of the changes in the timing of amicus briefs. Prior
to 1998, FRAP 29 required an amicus to file within the time allowed for the brief of the party
supported by the amicus. The 1998 amendment to FRAP 29 adopted the 7-day stagger, with the
goal of avoiding duplicative arguments. Public Citizen raised concerns about the new timing
framework, but after discussion, and investigation by Mr. Letter, the Committee decided not to
act on Public Citizen’s concerns. FRAP 29 has not been amended since 1998, but the 2002
amendment to FRAP 26(a)’s time-computation provision has affected Rule 29(e)’s operation.
Pre-2002, FRAP 29(e)’s 7-day deadlines were computed using a days-are-days approach; post-
2002 amendments, those 7-day deadlines are calculated by skipping all intermediate weekends
and holidays. In other words, FRAP 29(e)’s deadlines were 7 calendar days pre-2002, and are
now 7 business days. The effective lengthening of those 7-day deadhnes has given rise to Public
Citizen’s current concerns.

The Reporter noted that this question intersects with the issues raised by the Time-
Computation Project. If the Project’s recommended days-are-days approach is adopted, then
short deadlines currently computed as business days will henceforth be computed as caléndar
days. As discussed later in the meeting, the Appellate Rules Committee’s Deadlines
Subcommittee has reviewed all such short appellate deadlines to determine whether any of them
should be lengthened to offset the change in computation approach. The Deadlines
Subcommittee did not take a position on whether FRAP 29(e)’s stagger should be abandoned;
but if the stagger is retained, the Deadlines Subcommittee proposes that the stagger remain 7
days (i.e., revert to 7 calendar days).

Mr. Letter noted his impression that Public Citizen would be satisfied if FRAP 29(e)’s
deadlines reverted to 7 calendar days. A judge member expressed skepticism about the appellate
practitioners’ argument that practice in the Courts of Appeals differs significantly from that in the
Supreme Court; but the member stated that he would not object to seeing the stagger revert to 7
calendar days. Mr. Letter observed that if timing crunches arise they can be addressed by motion.
He also noted that parties should generally be aware ahead of time that an amicus filing is in the
offing, because under FRAP 29(a) amici other than certain government entities must obtain party
consent or else move for permission to file.

Another member expressed support for eliminating the stagger, because the FRAP should
where possible conform to Supreme Court practice; the member stated that it is not that hard for
an amicus to coordinate its briefing with that of the party it supports. Mr. Letter noted, however,
that this is not the case when the party in question is the Department of Justice: Because the draft
usually undergoes revision up until the last minute, the DOJ almost never shares its draft with
potential amici in advance. A practitioner member noted that Supreme Court practice differs
because the amici have the benefit of a “preview”of the parties’ briefs (based on their filings
below and regarding certiorari). The member also argued that having adopted the stagger
relatively recently (in 1998), the Committee should follow the principle of “stare decisis” and not
alter the rule unless there seems to be a real problem with it. A judge member agreed that the
rulemakers should not go back and forth on the issue (though he also found it implausible that
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the stagger actually eliminates duplicative arguments).

A practitioner member wondered whether it would be worthwhile to consider addressing
the “time crunch” by extending the time for the reply brief. Mr. Letter responded that such a
solution would be overbroad, because it would prolong the briefing schedule in many cases
where it turns out that no amici file briefs. Mr. Fulbruge noted statistics that support this point:
During calendar year 2005 in the Fifth Circuit, there were some 125 amicus filings and a total of
some 9,000 appeals. Moreover, many of those amicus filings were at the en banc stage rather
than during initial briefing.

A judge member proposed that the Committee wait to see what happens with the Time-
Computation Project before considering what, if any, changes to make to FRAP 29(e). Ifthe
Time-Computation Project goes forward, that will alter the landscape in significant ways. It was
proposed that Judge Stewart write to Mr. Wolfman of Public Citizen to state that the Committee,
like other advisory committees, is currently considering changes to the time-computation rules,
and that the Committee plans to defer further consideration of Public Citizen’s proposal until
after the time-computation matter is resolved. The proposal was moved and seconded, and
carried by voice vote without opposition.

B. Item No. 05-06 (FRAP 4(a)(4)(B)(ii) — amended NOA after favorable or
insignificant change to judgment)

The Reporter recapitulated the issue raised by Judge Leval in Sorensen v. City of New
York, 413 F.3d 292 (2d Cir. 2005). Judge Leval identified ambiguities in FRAP 4(a)(4) as the
Rule applies to cases in which a party files a notice of appeal and the district court subsequently
alters or amends the judgment. Among other scenarios, Judge Leval raised the possibility that a
court might read the Rule to require an appellant to amend a prior notice of appeal after the
district court amends the judgment in the appellant’s favor. At the April 2006 meeting, the
Committee had asked the Reporter to look into the amendment that produced the current
language in FRAP 4(a)(4).

The Reporter noted that the current language resulted from the 1998 restyling, but
observed that it is useful to go a bit further back, to the 1993 amendments. Prior to 1993, a
notice of appeal filed before disposition of a timely post-trial motion had no effect. Lawyers
evidently disregarded that fact to their detriment, and the rulemakers decided to address their
plight by amending the Rule. The 1993 amendments provided that an initial notice of appeal
ripened into effectiveness once the post-trial motions had been resolved. However, if the
appellant wished to challenge an alteration or amendment of the judgment, then the appellant had
to amend the initial notice of appeal. Specifically, prior to 1998, the Rule provided that “[a]
party intending to challenge an alteration or amendment of the judgment shall file a notice, or
amended notice, of appeal . . . .” The relevant language was altered during the 1998 restyling,
and the current Rule reads in relevant part: “A party intending to challenge an order disposing of
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any motion listed in Rule 4(a)(4)(A), or a judgment altered or amended upon such a motion,
must file a notice of appeal, or an amended notice of appeal . . . . It appears that the restyling
deliberations did not focus on the fact that the new reference to “a judgment altered or amended”
appeared to broaden the scope of the requirement.

With exceptions not relevant here, the 1998 amendments were intended to be stylistic
only, so a court ought to conclude that the current language does not require an appellant to
amend a prior notice of appeal when all the appellant wishes to do is to challenge aspects of the
judgment that are unchanged by the disposition of the post-trial motion. But one might argue
that it should not be necessary to research the pre-restyling law in order to determine the meaning
of the current Rule. The Reporter noted that the problem introduced by the restyled language
could be addressed by amending Rule 4(a)(4)(B)(ii) to read as follows:

A party intending to challenge an order disposing of any motion listed in Rule
4(a)(4)(A), or ajudgment-altered-or-amended an alteration or amendment of a
judgment upon such a motion, must file a notice of appeal, or an amended notice
of appeal—in compliance with Rule 3(c)-within the time prescribed by this Rule
measured from the entry of the order disposing of the last such remaining motion.

One judge member noted that cautious litigants would avoid the trap posed by the current
rule by taking the precaution of filing an amended notice of appeal after the disposition of the
post-trial motions; another questioned whether the scenarios described in the Sorensen opinion
have ever actually arisen. An attorney member, however, noted that the restyling inadvertently
produced what does appear to be a problem in the current Rule. Judge Stewart noted that this
inadvertent change provides a cautionary lesson concerning the need for care in adopting changes
for reasons of style. A judge member conceded that the proposed fix is a straightforward one,
but questioned the need for an amendment when there are other, more pressing, matters to
address. An attorney member moved to adopt the amendment described by the Reporter; the
motion was seconded, and carried by a vote of five to four.

C. Item No. 06-01 (FRAP 26(a) — time-computation template) & Item No. 06-02
(adjust deadlines to reflect time-computation changes)

Judge Stewart noted that at its June 2006 meeting the Standing Committee had
extensively discussed the Time-Computation Project, giving particular attention to the question
of statutory deadlines. Judge Stewart noted that at the Appellate Rules Committee’s April
meeting he had appointed a Deadlines Subcommittee to consider short appellate deadlines that
would be affected by the proposed change in time-computation approach. The Deadlines
Subcommittee is chaired by Judge Sutton and includes Ms. Mahoney, Mr. Levy and Mr. Letter;
Professor Struve serves as its reporter. Judge Stewart reported that the Time-Computation
Project is moving forward. The goal for the present meeting, he stated, was to discuss where the
project stands and to consider the report by the Deadlines Subcommittee. This Committee and
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the other advisory committees will report to the Standing Committee at its January meeting and
receive feedback at that time. Assuming that the project goes forward, this Committee should
plan to consider formal proposals (concerning the time-computation template and any related
changes to appellate deadlines) at the April 2007 meeting, with a view to requesting action by the
Standing Committee at its June 2007 meeting.

Judge Stewart invited the Reporter to summarize developments in the overall Time-
Computation Project. The Reporter noted that in addition to feedback on the current version of
the time-computation template, the Time-Computation Subcommittee is interested in receiving
feedback on several issues. One concerns after-hours filing. Subdivision (a)(4) of the current
template draft explicitly refers to the possibility of filing after hours by personal delivery to a
court official. This possibility arises from cases interpreting 28 U.S.C. § 452, which provides
that federal courts “shall be deemed always open” for the purpose, inter alia, of filing papers.
The problem with the current draft is that it highlights the possibility of in-person after-hours
filing, and thereby increases the likelihood that litigants will seek to avail themselves of that
method — a prospect that raises obvious security concerns. The Civil Rules Committee has
proposed alternative language that omits any reference to in-person after-hours filing; if this
language were adopted, the Note could explain that the Rule text is not meant to alter the caselaw
that has developed under Section 452. Mr. Fulbruge expressed strong agreement with the view
that the Rule text should not refer to after-hours filing; such a reference could encourage such
filings by pro se litigants and could raise security concerns.

The Reporter noted that a second issue is whether the time-computation template should
attempt to define what “inaccessibility” of the clerk’s office means for the electronic filer. Local
rules take a variety of approaches to e-filing untimeliness that results from court-end and user-
end technical failures. The template could leave the question to be dealt with by those local
rules. Alternatively, the template could define inaccessibility for purposes of electronic filing. It
might provide, for example, that the clerk’s office is inaccessible in the event of court-end system
failure, but not in the event of user-end technical failure; under that approach, court-end technical
failure would extend deadlines by operation of subdivision (a), but user-end technical failure
would only provide a ground for discretionary relief (if appropriate) under subdivision (b). A
Jjudge member broadened the discussion by asking why, in the era of electronic filing, the clerk’s
office should ever be regarded as closed. A district judge member responded that there will still
be those who make paper filings, and serious security concerns would arise if one were to allow
members of the public to enter the courthouse on weekends or to use drop boxes. He recalled
that his court decided to close its drop box and close to the public on weekends due to security
concerns. Mr. Fulbruge noted that the appellate courts that are going to go onto CM/ECF are
supposed to do so during 2007; he observed that consideration of the proposed time-computation
changes should take account of this fact.

The third issue noted by the Reporter is the question of whether the template should deal

with dates certain. Currently the template only addresses deadlines that must be computed, and
not deadlines set by picking a certain date. A litigator has pointed out to the Subcommittee that
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there is a circuit split over whether the current time-computation rules cover the interpretation of
date-certain deadlines. It would be relatively straightforward to draft a subdivision addressing
date-certain deadlines; the question is whether members feel that such a provision is needed. A
member expressed the view that the time-computation rules need not address date-certain
deadlines; rather, that question can be left to the courts. A district judge member agreed that
there is no need for the rule to address such deadlines.

Mr. Fulbruge noted that the Fifth Circuit recently had to address the 72-hour deadline set
by the Justice For All Act, and stated that the deadline had proven problematic in application.

Mr. Fulbruge also raised questions about the inclusion of state holidays in the template
definition of legal holiday. Members noted that Rule 26(a)’s definition would differ somewhat
from Rule 6(a)’s definition because, in the appellate context, it makes sense to take account of
both the state in which the main Court of Appeals Clerk’s Office is and also the state within
which sits the district court from which the appeal is taken.

Judge Stewart invited Judge Sutton to present the report of the Deadlines Subcommittee.
Judge Sutton noted that the report encompassed two main issues: one of mechanics (which short
appellate deadlines should be adjusted assuming the time-computation project goes forward) and
one of policy (concerning the project’s approach to the question of statutory deadlines and the
project’s overall advisability). Judge Sutton first addressed the Subcommittee’s conclusions on
the mechanics question. The Deadlines Subcommittee was aware of the Standing Committee’s
preference for a presumption in favor of 7-day increments, and the Subcommittee did employ
that presumption; but Judge Sutton noted that it is a rebuttable presumption and in certain
instances the Subcommittee deviated from that presumption.

Judge Sutton next reviewed the question of statutory deadlines; he noted that the
problems raised in connection with that issue had prompted the Subcommittee members to
wonder whether the project is worth doing. Judge Sutton reported Subcommittee members’
views that there doesn’t seem to be a problem with the current time-computation approach, and
that it may be better to take a wait-and-see approach to time-computation given the advent of
electronic filing. Judge Sutton also noted that the two main options for dealing with statutory
deadlines — supersession and legislation — seem to have disadvantages. He observed that if
legislation is the solution of choice, it will be important to coordinate the adoption and effective
dates of the legislative and rules packages.

Professor Coquillette noted that the Standing Committee’s working assumption, at this
point, is that the rulemakers will present Congress with a package of conforming amendments.
An attorney member of the Deadlines Subcommittee expressed the view that the current time-
computation system works quite well, but also stated that, in the end, the Appellate Rules should
follow the time-computation approach taken in the courts below. A district judge member of the
Committee agreed with both these points. Professor Coquillette recalled that the time-
computation project was initiated because the ABA’s Litigation Section had expressed the view
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that the current time-computation system is a mess. Professor Coquillette stated that in his view
the main issue facing the Project is whether the rulemakers ought to defer the Project to see how
electronic filing plays out. Mr. Letter echoed the views of the other members of the Deadlines
Subcommittee; he stated that the proposed days-are-days approach is a terrible idea, but that the
Appellate Rules should follow the approach taken in the courts below. Mr. Letter suggested that
Judge Stewart relay to Judge Kravitz that the Committee will follow the approach that other
advisory committees decide to take but that the Committee views the days-are-days approach as a
bad idea. Mr. Fulbruge, however, observed that both members of his staff and pro se litigants
have trouble computing time under the current system. Judge Sutton offered two observations:
First, he is skeptical whether the current system is really a problem. Second, he questioned
whether the rulemakers should undertake at the present time a project that requires so much
coordination with Congress, when it is likely that the rulemakers will need to go back to
Congress with additional proposals relating to electronic filing. A Committee member seconded
the view that the Committee should express skepticism concerning the project; he pointed out
that practitioners understand the current system.

Judge Stewart noted that he would provide feedback on the Project at the Standing
Committee meeting. Judge Stewart also promised that an update on the time-computation issues
would be circulated well in advance of the April 2007 meeting so as to give members an ample
opportunity to consider them.

D. Item No. 06-03 (new FRAP 28(g) — pro se filings by represented parties)

Judge Stewart invited Mr. Letter to review the DOJ’s proposal concerning “pro se” filings
by represented parties. At the April 2006 meeting, Mr. Letter had undertaken to investigate the
approach to this question in the Supreme Court; accordingly, he began by reporting the results of
that investigation. The Supreme Court sometimes receives both a certiorari petition written by
counsel and a “pro se” certiorari petition; the Court’s usual practice is to send the “pro se”
petition to the attorney and inquire which of the two briefs the Court should file. Once the Court
has granted certiorari, the merits brief is always filed by an attorney. Having reported these
results, Mr. Letter stated that the DOJ would like to table its proposal. The motion was made to
table the proposal; the motion was seconded, and passed by voice vote.

E. Items Awaiting Initial Discussion

1. Item No. 06-04 (FRAP 29 — amicus briefs — disclosure of authorship or
monetary contribution)

The Reporter described the proposal by Chief Judge Michel and Judge Dyk of the Federal
Circuit to amend the FRAP to add a disclosure requirement for amicus briefs. The proposed
provision is based upon Supreme Court Rule 37.6, which requires amicus briefs to indicate
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whether counsel for a party authored the brief in whole or in part and to identify every person or
entity (other than the amicus, its members and its counsel) who contributed monetarily to the
brief’s preparation or submission. (Supreme Court Rule 37.6 excludes from its disclosure
requirement amicus briefs filed by various government entities.) No circuit currently has such a
disclosure rule. The rule might deter the practice of ghost-writing amicus briefs in order to
circumvent page limits or present an appearance of broad support for a party’s position. Ina
circuit that takes a restrictive approach to motions for leave to file an amicus brief (i.e., the
Seventh Circuit), the disclosures could assist the court in determining whether to grant the
motion. In all circuits, the disclosures could help the court to assess what weight to give to
amicus filings. And adopting such a rule would promote uniformity by conforming the FRAP to
the Supreme Court Rules. On the other hand, the evidence of ghost-writing is anecdotal, so the
need for the rule may not be clear-cut. And adopting the rule would raise questions concerning
how to apply it in borderline cases. However, it is notable that Supreme Court Rule 37.6 was
adopted in 1997 and there appear to be no complaints about its operation.

An attorney member stated that clients often ask whether they can contribute money
toward the preparation of an amicus brief; the member tells the clients not to do so, citing
Supreme Court Rule 37.6 by analogy. This member noted that the proposed rule would provide
an answer to a frequently asked question. Another member said that the proposal is a sensible
one, and he noted that the general counsel of a very large trade association has told him that
ghost-writing of amicus briefs is a very real problem. A member stated that if the Committee
proceeds with this proposal, the new provision should track the text of the Supreme Court rule.
Professor Coquillette noted that the disclosure, when it denies any party or other involvement in
the amicus’ brief, actually helps the brief to seem more persuasive. An attorney member noted
that no court of appeals has yet adopted such a disclosure requirement, and he wondered whether
the proposal is ripe for adoption in the FRAP. Another member countered that the Committee
should not encourage local variations. A judge member responded that the need for a disclosure
rule might be greater in the Federal Circuit than in other circuits. He also observed that in some
instances a party can evade the disclosure rule by becoming a member of the amicus; this would
be the case, for instance, when the amicus is a trade association with a membership formed of
companies of the litigant’s type. An attorney member responded that this would not always be
true, because not all parties would be eligible for membership in the relevant amicus. Judge
Stewart observed that judges have varying views of the usefulness of amicus briefs. A district
judge member stated that it is very important to require disclosure of whether counsel for a party
authored the amicus brief.

Mr. Letter observed that he would be guided, in his view of this proposal, by what judges
think of it, since judges are the intended audience for amicus briefs. Judge Stewart observed that
some judges would probably find the disclosure rule useful. A judge member voiced support for
the rule, noting that parties frequently solicit an amicus brief and then try to impart to that brief
an aura of objectivity. Another judge responded that one can discern who is behind an amicus
brief by reading it. A member asked whether adoption of the proposed rule could usefully
preempt the proliferation of local rules on the subject. A judge member suggested deferring
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consideration of the proposal; another judge member observed that since the rule may be more
useful in the Federal Circuit, it makes sense to let that circuit try out the rule. Judge Stewart
expressed reluctance to encourage adoption of a local circuit rule on the topic; and he questioned
whether delaying consideration of the proposal would enable the Committee to shed any new
light on the proposal.

A member moved to adopt the proposed rule; the motion was seconded, and passed by a
vote of seven to one. Mr. Rabiej noted that the Committee can follow the practice of requesting
publication of the proposed rule at a deferred date, so that consideration of a number of proposals
can be bundled together.

2. Item No. 06-05 (Statement of issues to be raised on appeal)

The Reporter summarized the proposal by Judge Michael Baylson of the Eastern District
of Pennsylvania for a rule modeled on Pennsylvania Rule of Appellate Procedure 1925(b). The
proposed rule would permit the district judge to require the appellant to file a statement of issues
on appeal within a short time after filing the notice of appeal. That, in turn, would enable the
district judge to write an opinion responding specifically to the arguments that will be the focus
of the appeal. The Pennsylvania provision is enforced by a waiver rule, and has been
controversial (especially because of the strictness with which the waiver rule has been applied); a
proposal to alter some features of the Pennsylvania rule was recently published for comment.
Some attorneys argue that it is hard for the appellate lawyer to formulate the issues so quickly;
the appellate lawyer may not have litigated the case below, and the transcript may not yet be
available. Supporters of the proposed rule argue that it could enable the district court to point out
key issues to the Court of Appeals; that it may avoid the need for remands; and that it enables the
district judge to address issues while they are fresh in his or her mind. On the other hand, the
rule could pose a hardship for counsel, could make the trial judge seem less neutral, and might
blur the transition from trial to appellate jurisdiction. One possible alternative to the proposed
rule might be a requirement that briefs on appeal be provided to the district judge as well as the
parties and the Court of Appeals.

A judge member reacted against the proposal, noting that district judges are very busy and
that such a rule would lead to debates between the district judge and the appellant. Another
judge member observed that he could understand the impetus for the rule, in the sense that it can
be frustrating for a district judge when the court of appeals seems to have reviewed on appeal an
entirely different case from the one that was litigated at the trial level; but the member stated that
he nonetheless opposed the proposal. A third judge member stated opposition to the proposal.
By consensus, the proposal was removed from the study agenda.

3. Item No. 06-06 (FRAP 4(a)(1)(B) and 40(a)(1) — extend time for NOA
and petitions for rehearing in cases involving state-government
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litigants)

The Reporter described the proposal by William Thro, the Virginia State Solicitor
General, to amend FRAP 4(a)(1)(B) and 40(a)(1) so as to treat state-government litigants the
same as federal-government litigants for purposes of the time to take an appeal or to seek
rehearing. The proposal is supported by Mr. Thro’s counterparts in 33 other states, Puerto Rico,
and the District of Columbia. The proponents argue that states, like the federal government, need
time to review the merits prior to deciding whether to appeal or to request rehearing. These
choices may involve complex issues and multiple decisionmakers. - It could also be argued that
states should enjoy parity with the federal government. However, adopting the new rule would
impose some costs. The bench and bar would have to adapt to the amendment; and, in the case
of the time to take an appeal, the proposal would require conforming legislation to amend 28
U.S.C. § 2107. In affected cases, the time to take an appeal would double, and the time before
the court’s mandate issued (once the appeal was decided) would more than double. The universe
of cases to which the amendments would apply is a large one. If the Committee pursues these
amendments, it will confront a question of scope: Should the amendments extend beyond states,
and if so, to what other types of government entities? The proposed amendments would also
need to be coordinated with an already-pending proposal to amend FRAP 4(a)(1)(B) and
40(a)(1); the pending proposal clarifies the rules” application to individual-capacity suits against
federal officers or employees.

A member stated support for the proposal and noted that in his view the extension of the
time to seek rehearing was the more important of the two changes. Mr. Fulbruge noted that he
had sent a note to the Clerks of the various Courts of Appeals to seek their views on the proposal.
Mr. Fulbruge noted that the figures provided in Mr. Thro’s October 31 letter — showing relatively
modest numbers of appeals taken by various state-government litigants — failed to give a sense of
the likely impact of the proposal: Because the states win the overwhelming majority of
habeas and Section 1983 cases, the great majority of appeals in such cases will be taken by the
non-state party. Marcia Waldron, the Third Circuit Clerk, pointed out that the proposed
amendments would raise definitional problems, because they would extend deadlines in cases
involving state-government litigants but not local-government litigants, and because the status of
the government litigant in a given type of case may vary state-to-state. Thus, for example; the
respondent in a state prisoner’s habeas case may or may not be a state official.

Professor Coquillette noted that the proposal raises a variety of scope questions, and if the
Committee were to proceed with the proposal it would need to justify its decisions concerning
scope. A member questioned why the rulemakers should proceed with Mr. Thro’s proposal if the
appeal time is set by statute. Judge Stewart queried whether a state that needs additional time,
under the current system, couldn’t seek additional time from the court. A judge member
expressed ambivalence concerning the proposal. He could understand why state solicitors
general might want states treated equally to federal litigants, and he noted that in some instances
the extra time would assist a state solicitor general in persuading the relevant agencies that it was
better not to take an appeal. On the other hand, the member expressed curiosity concerning the
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fact that the New York and Illinois solicitors general had not joined the proposal; he would want
to know their thoughts. Mr. Letter agreed that the extra time would be useful in cases where the
state solicitor general wants to persuade the relevant decisionmakers not to take the appeal. As to
the extension of the time to seek rehearing, Mr. Letter observed that if the DOJ is unable to
decide within the allotted time whether to seek rehearing, it will file the motion as a protective
measure — which increases the burden on the court. Another member observed that the
symbolism of the proposed amendments would be important, in that they treat states with parity
to the federal government.

A member suggested that the proposal might be unripe for a vote. Mr. Letter agreed that
it would be useful to take additional time to study the proposal. Mr. Rabiej noted that because
legislation would be sought concerning 28 U.S.C. § 2107, it would be important to consider
whether there are any groups that would oppose the proposal. Professor Coquillette observed
that during the consideration of the proposed legislation, groups excluded from the scope of the
Committee’s proposal could seek inclusion. A judge member suggested that the Committee
consult Richard Ruda, the chief counsel of the State and Local Legal Center. By consensus, the
matter was left on the study agenda. Judge Stewart appointed an informal subcommittee to
consider the proposal. The subcommittee will be chaired by Dean McAllister and will also
include Mr. Letter and Mr. Levy.

VI. New Business

Judge Stewart invited the Reporter and Mr. Rabiej to update the Committee on a proposal
that is making its way through the Criminal Rules Committee. The proposal would amend Rule
11 in the sets of rules governing 2254 and 2255 proceedings, and would necessitate conforming
changes to the Appellate Rules. The proposal will likely reach a formal vote during the Criminal
Rules Committee’s spring meeting. The proposed conforming changes will thus come before the
Appellate Rules Committee at its spring meeting.

Mr. Levy suggested that it would be useful to consider amending the FRAP to provide a
rule governing amicus briefs with respect to rehearing en banc. Mr. Letter noted that the Ninth
Circuit is currently considering a proposed local rule on this issue; Mr. Levy noted that the
Eleventh Circuit is also considering such a proposal.

Mr. Letter sought input on whether it would be useful for the Committee to consider
addressing a problem that the DOJ has encountered in the Ninth Circuit. The problem arose
when the government’s appeal in a Bivens action was dismissed by a motions panel. The
government wished to seek rehearing or rehearing en banc, and was told that its only recourse
was to seek reconsideration from the motions panel or to persuade the motions panel to submit
the matter to the en banc Court. Mr. Fulbruge noted that while a purely procedural matter would
stay with the motions panel, when an appeal is dismissed that is a merits determination and the
would-be appellant should be able to seek en banc rehearing.
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VII. Date and Location of Spring 2007 Meeting

The spring 2007 meeting will take place on April 26 and 27, 2007 at a location to be
announced.

VIII. Adjournment

The Committee adjourned at 1:00 p.m.

Respectfully submitted,

Catherine T. Struve
Reporter
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INTRODUCTORY REMARKS

Judge Levi welcomed Chief Justice George, Judge Teilborg, and Professor
Meltzer as new members of the committee. He noted that Chief Justice George had
served at every level of the California state courts, been a very successful prosecutor, and
served on the Judicial Conference’s Federal-State Jurisdiction Committee. He explained
that Judge Teilborg had built and led a great Arizona law firm and now sits as a U.S.
district judge in Phoenix. He pointed out that Professor Meltzer teaches at the Harvard
Law School, is a truly gifted legal scholar, authors the Hart and Wechsler text book, and
serves on the council of the American Law Institute.

Judge Levi expressed regret that the terms of three outstanding members of the
committee had expired on October 1, 2006 — Justice Wells, Judge Murtha, and Dean
Kane. He presented them with plaques for their service signed by the Chief Justice. He
praised Justice Wells for his great wisdom and for the unique perspective that he brought
to the committee on issues affecting federalism and the state courts. He thanked Judge
Murtha for his enormous contributions to the civil rules restyling project over the last
several years, for chairing the committee’s style subcommittee, and for his work as
advisory committee liaison. He honored Dean Kane for her indefatigable work over
several years on the civil rules restyling project and for her outstanding scholarship and
uncanny problem-solving ability.

Judge Levi announced that he would be leaving the federal bench on July 1, 2007,
to accept the position of dean of Duke Law School. He said that he would sorely miss the
challenging work of the federal judiciary. But he would miss even more the people with
whom he has worked. He said that the federal judiciary is comprised of the most
astonishing group of men and women in the country. He added that he was excited about
his new job, but would like to continue to be of assistance to the federal judiciary in the
future.

Judge Levi reported that the September 2006 meeting of the Judicial Conference
had been uneventful in that all the rule amendments recommended by the committee had
been approved on the Conference’s consent calendar without discussion. The approved
rules included the complete package of restyled civil rules and the amendments to the
civil, criminal, bankruptcy, and appellate rules to protect privacy and security interests
under the E-Government Act of 2002. Judge Levi also reported that the controversial
FED. R. APP. P. 32.1, allowing citation of unpublished opinions in all the circuits, had
gone into effect on December 1, 2006.
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APPROVAL OF THE MINUTES OF THE LAST MEETING

The committee by voice vote voted without objection to approve the minutes
of the last meeting, held on June 22-23, 2006.

REPORT OF THE ADMINISTRATIVE OFFICE

Mr. Rabiej reported on two legislative matters of interest to the committee. First,
he said, Representative F. James Sensenbrenner, Jr., former chairman of the House
Judiciary Committee, had asked the Judicial Conference to initiate rulemaking to address
certain issues arising from the waiver of evidentiary privileges through disclosure. He
reported that the Advisory Committee on Evidence Rules had drafted a proposed new
FED. R. EvVID. 502 that would explicitly address waivers of attorney-client privilege and
work product protection. But, he explained, the Rules Enabling Act specifies that any
rule amendment affecting an evidentiary privilege requires the affirmative legislative
approval of Congress. Mr. Rabiej added that with the recent change in control of
Congress from the Republicans to the Democrats, it will be necessary for representatives
of the judiciary to discuss the proposed Rule 502 with the new leadership of the judiciary
committees.

Second, Mr. Rabiej reported that on December 6, 2006, the Senate Judiciary
Committee had conducted an oversight hearing on implementation of the Bankruptcy
Abuse Prevention and Consumer Protection Act of 2005. He said that the judiciary had
not sent a witness to testify at the hearing, but had submitted a statement from Judge
Zilly, chair of the Advisory Committee on Bankruptcy Rules. The statement reported on
the actions of the advisory committee in developing rules and forms to implement the
Act, and it included extensive attachments documenting the enormous efforts made by the
judiciary to implement the new statute.

Mr. Rabiej added that Senator Grassley had made a remark at the hearing
complaining that the advisory committee had not faithfully carried out the intent of the
law in drafting the new means test form for consumer bankruptcy cases. He said that
Judge Zilly sent a letter to the senator explaining in detail that the advisory committee had
faithfully executed the plain language of the statute in drafting the form. The committee
will consider his letter at its April 2007 meeting, along with other suggestions submitted
during the public comment period.

Mr. Rabiej reported that the proposed rule amendments approved by the Judicial
Conference had been hand-carried to the Supreme Court in December 2006. He added
that all the proposed rules, as well as public comments and other committee documents,
have been posted on the judiciary’s web site. He said that the Administrative Office is
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working with the committees’ reporters to give them direct access to all the documents in
the rules office’s electronic document management system.

Mr. McCabe added that all the records of the rules committees since 1992 are in
the electronic document management system and fully searchable. In addition, all
committee reports and minutes since 1992 have been posted on the judiciary’s public web
site, and all committee agenda books back to 1992 will soon be posted. In addition, he
said, a majority of committee reports and minutes before 1992 have been located,
converted to electronic form, and posted on the web site. But, he said, many rules records
before 1992 are not available in the files of the Administrative Office. The staff has been
searching the archives of law schools and the papers of former reporters and members to
locate the missing documents. The ultimate goal of the rules office, he said, is to find and
post on the web site all the key rules documents from the beginning of the rules system to
the present and to make them readily searchable with a good search engine.

REPORT OF THE FEDERAL JUDICIAL CENTER

Mr. Cecil reported on the status of pending activities of the Federal Judicial
Center. He directed the committee’s attention to three research projects.

First, he said, judges have a great personal interest in how their courtrooms are
being used. He reported that the Center was working with the Court Administration and
Case Management Committee of the Judicial Conference on a comprehensive courtroom
usage study in response to a specific request from Congress. Among other things, he
said, members of Congress have noticed that the number of trials in the district courts has
been declining steadily, and they question whether courtrooms are being used fully and
effectively.

Second, Mr. Cecil said, the Center is developing educational materials for judges
on special case management challenges posed by terrorism cases, based on lessons
learned by judges who have already handled terrorism cases.

Third, he reported that the Center is continuing to gather information for the
Advisory Committee on Civil Rules regarding summary judgment practices in the district
courts. He added that Center researchers are examining summary judgment motions filed
in 2006, how they were handled by the district courts, and what their outcomes were.
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REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Stewart and Professor Struve presented the report of the advisory
committee, as set forth in Judge Stewart’s memorandum and attachment of December 6,
2006 (Agenda Item 5).

Informational Items

Judge Stewart reported that the advisory committee had met in November 2006
and had decided to approve in principle amendments to two rules.

First, a proposed amendment to FED. R. APP. P. 4(a)(4)(B)(ii) (effect of a motion
on a notice of appeal) would eliminate an ambiguity created in the 1998 restyling of the
appellate rules. The current rule might be read to require an appellant to amend its notice
of appeal in any case in which the district court amends the judgment after the notice of
appeal has been filed. Judge Stewart said that the advisory committee believed that the
problem could be cured by fine tuning the language of the rule. He said that the
committee would take another look at the exact language at its next meeting.

Second, Judge Stewart reported that the advisory committee had received a
suggestion to amend FED. R. APP. P. 29 (brief of an amicus curiae). Modeled after
Supreme Court Rule 37, the amended appellate rule would require the filer of an amicus
brief to disclose whether the brief is authorized or funded by a party in the case. He said
that the advisory committee had decided that a uniform national rule was preferable in
this area to a variety of local circuit rules. He reiterated that the committee had approved
the Rule 29 amendment in principle, subject to further refinements. One member
suggested, though, that the Supreme Court rule may not be particularly helpful and is not
strictly enforced.

Judge Stewart noted that the advisory committee had been busy with the time-
computation project. He pointed out that Professor Struve, the advisory committee’s
reporter, was also serving as the reporter for the overall time-computation project and had
compiled a huge amount of valuable information. He added that a special Deadlines
Subcommittee, chaired by Judge Jeffrey S. Sutton (6™ Circuit), had reviewed each time
limit in the appellate rules, especially the short periods that would be affected by the
change in time-computation approach under the proposed new uniform rule.

Judge Stewart said that the advisory committee had also looked into whether it
would be useful for the new time-computation rule to include a provision addressing
dates certain, as opposed to dates that require computation, and it had concluded that such
a provision was not necessary. He added that some members of the committee had

Page 6
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misgivings about the very need for the time-computation project, particularly with regard
to its impact on deadlines set forth in statutes. Nevertheless, he said, the committee
would proceed with the project at its April 2007 meeting.

Judge Stewart reported that the advisory committee was continuing to consider
whether too many briefing requirements are set forth in the local rules of the courts of
appeals. He said that the Federal Judicial Center had completed an excellent study
identifying and analyzing all the briefing requirements of the circuits, and he had written
a letter to the chief judges of the circuits expressing the advisory committee’s concern
over local requirements and whether all were necessary. He said that the letter to the
chief judges referred to the work of the Federal Judicial Center and emphasized the need
to make all local procedural requirements readily accessible to practitioners. He added
that the chief judges of six of the circuits had responded to his letter, and the advisory
committee would consider the responses at its April 2007 meeting. Professor Capra
added that, in the course of reporting the results of the district court local rules project,
the chief district judges had been very positive in responding to the letters from the
Standing Committee identifying local rules that appeared to be inconsistent with the
national rules.

One member pointed out that some local rules are of substantial benefit to the
circuit courts, and there will be a great deal of opposition to eliminating them. But, he
said, some of the beneficial provisions now contained in local rules might well be
incorporated into the national rules. Judge Stewart responded, though, that there are a
great many variations among the circuits in their local rules, and it would be very difficult
to reach agreement on the contents of the national rules. A member observed that circuit
courts do not hear many complaints from the bar about their local rules because attorneys
who practice regularly before a particular court get used to the local requirements.

Courts, he added, rarely hear from attorneys who have a national practice.

Another member noted that he finds it increasingly difficult as a practitioner to
know how to prepare briefs because of the proliferation of local rules. Many local
requirements, he said, are little more than busy work and create potential traps for the bar.
Moreover, the staff of the clerks’ offices waste time kicking the papers back to lawyers
for noncompliance with the local rules. He encouraged the advisory committee to
continue its work in the area. But he concluded that local briefing requirements, while
annoying, do not rise to the level of importance in the overall scheme of the advisory
committee’s work, for example, as the new FED. R. App. P. 32.1, which has overridden
local circuit rules that had barred lawyers from citing unpublished opinions.

Judge Levi pointed out that the rules committees should continue to be concerned
about local rules. He noted that some local rules affect substance, and many increase
costs and create confusion for the bar. Professor Coquillette added that Congress, too,
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has expressed concerns regarding local court rules — as opposed to the national rules —
because local rules do not go through the Rules Enabling Act process, which affords
Congress an opportunity to review and reject the rules.

Judge Stewart reported that the advisory committee had on its study agenda a
proposal from the Virginia State Solicitor General to amend FED. R. APP. P. 4 (notice of
appeal — when taken) and FED. R. APP. P. 40 (petition for panel rehearing) to treat state-
government litigants the same as federal-government litigants for the purpose of giving
them additional time to take an appeal or to seek rehearing. He mentioned that members
of the advisory committee had questioned the need for the changes, as well as the scope
of the proposed amendments. He said that the committee would study the proposal
further.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Zilly and Professor Morris presented the report of the advisory committee,
as set forth in Judge Zilly’s memorandum and attachments of November 30, 2006
(Agenda Item 8).

Amendments for Publication
FED. R. BANK. P. 7052, 7058, and 9021

Judge Zilly reported that the advisory committee was seeking authority to publish
amendments to FED. R. BANK. P. 7052 (findings by the court) and FED. R. BANK. P. 9021
(entry of judgment) and a proposed new FED. R. BANK. P. 7058 (entry of judgment). The
package of three rules would address the requirement of FED. R. CIv. P. 58(a) that every
judgment be set forth on a “separate document” and coordinate the bankruptcy rules with
recent revisions to the civil rules.

He explained that when a court fails to enter a judgment on a separate document,
revised FED. R. C1Iv. P. 58 provides a default 150-day appeal period, rather than the
normal 30-day appeal period in the civil rules. Bankruptcy matters, he said, usually
require prompt finality, and the bankruptcy rules provide for a shorter 10-day appeal
period generally. The key questions for the advisory committee, thus, are: (1) whether
the bankruptcy rules should continue to contain the separate document requirement; and
(2) whether the bankruptcy system can live with the default 150-day appeal period of the
civil rules. He explained that the advisory committee had decided to retain the separate
document requirement for adversary proceedings because they are similar to civil cases.
But the more difficult question is whether to retain the separate document requirement for
contested matters.

Page 8
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Judge Zilly noted that the advisory committee had a heated discussion on the
matter. Half the members favored enforcing the separate document requirement for all
judgments in bankruptcy cases, including judgments in contested matters, because it
provides certainty to the litigation process. The other half argued, though, that many
bankruptcy courts simply do not comply with the present rule, finding it administratively
difficult to enter separate judgments on every matter when bankruptcy judges commonly
dispose of large numbers of contested matters on a single calendar. Judge Zilly reported
that the committee had decided ultimately, on his tie-breaking vote, that contested matters
should no longer be subject to the separate document rule. Thus, in contested matters, the
docket entry of the judge’s decision will be sufficient to start running the appeal period.

As a matter of drafting, Professor Morris explained that Part VII of the
Bankruptcy Rules applies the Federal Rules of Civil Procedure to adversary proceedings.
There is, however, no counterpart to FED. R. C1v. P. 58 in Part VII. Instead Civil Rule 58
is made applicable to both adversary proceedings and contested matters through FED. R.
BANKR. P. 9021. The advisory committee’s proposal would confine the separate
document requirement of Rule 58 to adversary proceedings by: (1) creating a new FED. R.
BANKR. P. 7058 just for adversary proceedings; and (2) eliminating the reference to Civil
Rule 58 in FED. R. BANKR. P. 9021.

Several committee members suggested changes in the language of the proposed
amendments, and Judge Zilly agreed that the advisory committee would address the
suggestions at its March 2007 meeting.

Judge Hartz moved to approve the proposed amendments in principle, with
the understanding that the advisory committee would consider additional changes
in language. The committee by voice vote unanimously approved the motion.

Informational Items

Judge Zilly reported that the advisory committee had published a large package of
rules amendments and forms in August 2006 designed to implement the massive
Bankruptcy Abuse Prevention and Consumer Protection Act of 2005. Most of the rules,
he said, were derived from the interim rules used in the bankruptcy courts since October
2005. He noted that the public hearing on the amendments had been cancelled because
no witnesses had asked to appear. The committee, he said, would consider all the written
public comments at its March 2007 meeting and return to the Standing Committee in
June 2007 for final approval of the package.

Judge Zilly reported that the advisory committee had created a subcommittee to

apply the proposed new time-computation proposals to the bankruptcy rules. He noted
that the subcommittee already had identified more than a hundred time limits in the
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bankruptcy rules that would be affected by the proposals. He noted, moreover, that the
bankruptcy rules currently differ from the other federal rules because they exclude
weekends and holidays in computing time periods of fewer than 8 days, rather than
periods of fewer than 11 days.

Judge Zilly explained that the advisory committee would be prepared to present
appropriate amendments dealing with time limits for approval at the June 2007 Standing
Committee meeting. But, he said, members of the committee had expressed concern over
going forward with more changes to the bankruptcy rules so soon after having published a
large package of proposed amendments in August 2006. Moreover, many of the time-
limit changes arise in rules already being amended for other reasons.

Judge Zilly noted that the advisory committee had also identified a modest
number of provisions in the Bankruptcy Code that impose time limits of fewer than 8
days. He said that legislation to amend the Code should be pursued because the new
time-computation rules will effectively shorten these short statutory periods even further
by including weekends and holidays in the count.

Judge Zilly reported that the advisory committee was considering potential
changes in the bankruptcy rules to implement section 319 of the 2005 bankruptcy
legislation. Section 319 would enhance the obligations of debtors’ attorneys (and pro se
debtors) regarding the papers they file with the court and with trustees. It states that 1t is
the sense of Congress that FED. R. C1v. P. 9011 (sanctions) should be modified to require
that all documents, including schedules, submitted on behalf of a debtor under all
chapters of the Code contain a verification that the debtor’s attorney (or a pro se debtor)
has “made reasonable inquiry to verify that the information contained in [the] documents”
is well grounded in fact and warranted by existing law or a good faith argument to extend,
modify, or reverse the law. He noted that the language of the statute is different from that
of the current Rule 9011.

Judge Zilly pointed out that a separate section of the new law, now codified at 11
U.S.C. § 707(b)(4)(C) and (D), made similar, but not identical, changes affecting the
obligations of attorneys in Chapter 7 cases only. Section 707(b)(4)(C) provides that a
debtor’s attorney’s signature on a Chapter 7 petition, pleading, or written motion
constitutes a certification that the attorney has “performed a reasonable investigation into
the circumstances that gave rise to the petition, pleading, or written motion” to determine
that the document is well grounded. Section 707(b)(4)(D) provides that an attorney’s
signature on a Chapter 7 petition constitutes a “certification that the attorney has no
knowledge after an inquiry that the information in the schedules filed with such petition is
incorrect.”
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Judge Zilly explained that the advisory committee had decided originally not to
propose an amendment to FED. R. C1v. P. 9011 (signing of papers, representations to the
court, and sanctions) to mirror the statute because the statute itself is so specific regarding
the obligations of debtors’ attorneys. But, he said, the committee had agreed to change
the official petition form to include a warning alerting attorneys to the new obligations
imposed on them by the 2005 legislation.

Judge Zilly added that letters had been received from Senators Grassley and
Sessions urging the advisory committee to amend the bankruptcy rules to reinforce the
statutory provision. Judge Zilly pointed out that the advisory committee was continuing
to study the issue and might change its original position. He noted that because the
statute was designed by Congress to push more debtors from Chapter 7 into Chapter 13,
the committee might recommend that the same debtor-attorney verification now
applicable in Chapter 7 cases by statute be extended by rule to filings under all chapters
of the Code.

Judge Zilly reported that a Senate Judiciary Committee subcommittee had held an
oversight hearing in December 2006 to review implementation of the 2005 bankruptcy
legislation. He noted that he had been invited to speak, but had been tied up in a criminal
trial and could not attend. He did, however, submit a written report documenting the
enormous efforts of the judiciary to implement all the requirements of the legislation.

At the hearing, he noted, Senator Grassley had submitted written comments
criticizing the advisory committee for including an entry on the new means-testing form
that allows a debtor to claim certain expenses that the debtor may not have actually
incurred. Judge Zilly pointed out, though, that the committee had scrupulously followed
the language of the statute in drafting the form. He added that he had sent a response to
Senator Grassley explaining that the plain language of the statute compelled the language
adopted by the advisory committee. Moreover, he added, the form in question was part of
a package of rules and forms still out for public comment.

Judge Levi pointed out that the advisory committee had faithfully complied with
its obligation to implement the statute as written. He congratulated Judge Zilly, Professor
Morris, and the entire advisory committee for a monumental achievement in producing a
comprehensive package of rules and forms to implement the 2005 legislation.
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REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Rosenthal and Professor Cooper presented the report of the advisory
committee, as set out in Judge Rosenthal’s memorandum and attachments of December
12, 2006 (Agenda Item 9).

Judge Rosenthal pointed out that most of the items in the advisory committee’s
report had been brought to the Standing Committee’s attention previously, some of them
in connection with the project to restyle the civil rules. She noted that the advisory
committee had delayed moving on the proposals until it had completed its work on the
restyling and electronic discovery projects.

Amendments for Final Approval
SUPPLEMENTAL RULE C(6)(a)

Judge Rosenthal reported that the proposed changes to Supplemental Rule C(6)(a)
(statement of interest) were purely technical and did not have to be published. They
would correct a drafting omission occurring during the course of adopting Supplemental
Rule G, which took effect on December 1, 2006. The new Rule G abrogated portions of
other supplemental rules and gathered in one place the various provisions of the
supplemental rules dealing with civil forfeiture actions in rem.

In amending Rule C, though, the committee forgot to capitalize the first word of
subparagraph (6)(a)(i). Judge Rosenthal explained that the omission could be cured
simply by inserting the capital letter, but the advisory committee had decided to make
some additional minor changes to improve the way the rule reads and to make it parallel
with other subdivisions of the rule.

The committee without objection by voice vote agreed to send the proposed
amendment to the Judicial Conference for final approval.

Amendments for Publication
FED.R. C1v. P. 13(f)
Judge Rosenthal reported that the advisory committee was recommending deletion
of Rule 13(f) (omitted counterclaim). The committee, she added, had considered

eliminating the rule as part of the restyling process, but had decided that the change was
substantive in nature.
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Rule 13(f) allows a court to permit a party to amend its pleading to add a
counterclaim if justice so requires. She explained that it is largely redundant of Rule
15(a) (amended and supplemental pleadings) and is potentially misleading. She noted
that the standards in the two rules for permitting amendments to pleadings sound
different, but they are administered identically by the courts. Deletion of Rule 13(f), she
said, will bring all pleading amendments within Rule 15 and ensure that the same
amendment standards apply to all pleading amendments.

The committee without objection by voice vote approved deletion of Rule
13(f) for publication.

FED. R. CIV. P. 15 (a)

Judge Rosenthal reported that the advisory committee was proposing a change in
Rule 15(a) (amendments to pleadings before trial) that would give a party 21 days after
service to make one pleading amendment as a matter of course. The change, she said,
would make the process of amending pleadings less cumbersome for the parties and the
court. She noted that the committee had also considered making changes to Rule 15(c),
dealing with the relation back of amendments to pleadings, but had decided not to do so
because the subject matter is enormously complicated and the textual problems in the
current Rule 15(c) do not seem to have caused significant difficulties in practice.

Judge Rosenthal pointed out that the proposed revision in Rule 15(a) would set a
definite time period within which a party may amend a pleading as a matter of right.
Under the current rule, serving a responsive pleading terminates the other party’s right to
amend as a matter of course. On the other hand, serving a motion attacking the pleading
delays the time to file a responsive pleading and thus extends the time within which a
party may amend a pleading as a matter of right. The rule causes problems because the
party filing a motion attacking the complaint — and the judge — may invest a good deal of
work on the motion only to have the pleader amend its pleading as a matter of right. In
many cases, he noted, after an opponent points out an error in a pleading, the pleader will
simply admit the error and amend the pleading.

Judge Rosenthal said that the advisory committee had decided that there was no
reason to continue that distinction. Accordingly, the proposed amendment gives a party
the right to amend its pleading within 21 days after service of either a responsive pleading
or a motion under Rule 12(b), (e), or (f). She added that the amendment recognizes the
current reality that courts readily give pleaders at least one opportunity to amend.

In addition, Judge Rosenthal explained that the advisory committee had extended

a party’s response time from 20 days to 21 days in light of the general preference of the
time-computation project to fix time limits in 7-day intervals. The amended rule also
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eliminates the current reference to a “trial calendar” because few courts today maintain a
central trial calendar. Finally, she noted, a party may also continue to seek leave to
amend under Rule 15(a)(2) or Rule 15(b).

Professor Cooper mentioned that the advisory committee for several years had
been looking at recommendations to reconsider notice pleading as one of the basic
features of the civil rules. But, he said, it had always decided that the time was not right
to make such a change. Allowing the parties great flexibility to amend pleadings reflects
the spirit of the current notice-pleading system. Since the courts freely allow parties to
.amend pleadings, the advisory committee decided that it would make considerable sense
to give a pleader 21 days to amend as a matter of course.

Professor Cooper said that the proposed rule would take something away from
plaintiffs by cutting off their automatic right to amend after 21 days in all cases. It would
also take something away from defendants by eliminating their right to cut off the
plaintiffs’ automatic right to amend through the filing of an answer. The advisory
committee, he said, had concluded that the current distinction may make some sense, but
on balance it is not needed. In most cases when a motion to dismiss is filed, it is filed
before an answer is filed. The proposed rule, therefore, would only make a difference in
the rare case where a motion to dismiss follows, rather than precedes, an answer.

Judge Rosenthal reported that, following the advisory committee meeting, a
Standing Committee member had submitted thoughtful comments questioning the
wisdom of the proposed amendment. She pointed out that his comments, together with a

- response from the advisory committee’s Rule 15(a) Subcommittee, had been included in
the agenda book for the information of the Standing Committee. '

The member asserted that it is important for defendants to have the ability, by
filing an answer, to cut off a plaintiff’s right to amend a complaint without leave of court.
He said that the proposed rule takes this right away from defendants, and in so doing
alters the current balance between plaintiffs and defendants. He acknowledged that in the
normal case, a defendant will challenge a defective pleading by filing a motion to dismiss,
rather than an answer. But in the infrequent case where the defendant believes that it has
a complete defense on the law, it will file an answer first and only then file a motion to
dismiss.

By removing this possibility, the proposed rule would do more than restrict the
defendant’s options in those infrequent cases where the defendant would file an answer
first. The proposed rule would have broader negatives consequences in a wide range of
other cases.
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He explained that some commercial litigation is initiated by badly drafted, badly
conceived complaints, often in complete ignorance of the law. The first motion filed by
the defendant is often a treatise in the form of a motion to dismiss, requiring the plaintiff
to file a whole new complaint. By this tactic, the plaintiff manages to impose on the
defendant the cost of educating the plaintiff about the applicable law. Then the defendant
has to incur the further expense of filing a second motion to dismiss the new complaint.

The current Rule 15, however, gives plaintiffs cause to pause before filing their
complaint, because if the defendant files an answer instead of a motion to dismiss, the
plaintiff needs leave of court to amend the complaint, and the plaintift cannot be certain
that leave will be granted. Plaintiffs have to take into account the possibility that the
defendant can cut off their right to amend their defective complaint by filing an answer
first, followed by a motion to dismiss. This, he said, makes some plaintiffs more careful
in preparing the complaint. It is a benefit that accrues to the system in a wide range of
cases, not only to the particular defendants in those few cases where an answer actually is
filed first. The impact is hard to quantify, he said, but it is real. The rules should
encourage plaintiffs to put formality and forethought into their filings, and the proposed
change would undercut that.

Under the proposed rule, he said, there will be no means by which the defendant
can cut off the plaintiff’s right to amend, and plaintiffs will know that. The proposed rule
will have the effect of requiring defendants, even if they have a strong legal defense, to
incur the costs of filing two motions to dismiss without any corresponding burdens on the
plaintiff.

Another member pointed out that the problem raises the more fundamental issue
of reconsidering the whole concept of notice pleading. Judge Levi responded that the
issue was on the long-term agenda of the advisory committee. But, he said, the
committee was not inclined to address the matter as a global issue. Rather, he said, it is
was looking at modifying the practice of notice pleading in specific situations.

Judge Rosenthal added that the advisory committee had looked at notice pleading
when it drafted the 2000 amendments to the discovery rules, tying discovery to the
pleadings and encouraging more specific pleadings. She added that the committee was
also considering whether motions for a more definite statement under FED. R. C1v. P.
12(e) could be made more vigorous. She said that a motion for a more definite statement
is rarely granted today because the standard for granting them is so high. The committee
might want to make it more readily available. That way, she said, the committee would
address the impact of notice pleading in specific situations without having to rebuild the
whole structure.
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One member reported that by local rule in his district, discovery does not begin
until the defendant files an answer. As a result, defendants simply do not file answers.
Instead, they always file motions to dismiss, which leads to a good deal of unnecessary
effort on the part of the judges. They are often faced with starting all over again when the
plaintiffs exercise their right to file an amended pleading. Thus, he said, the proposed
amendments to Rule 15 are enormously attractive to him because they will avoid judges
having to waste efforts on motions to dismiss. Second, he complimented the advisory
committee for the brevity of the committee note. He said that it was a model of what a
note should be — identifying the changes in the rule and succinctly explaining the reasons
for the changes.

Judge Rosenthal responded that these anecdotes highlight the incentives and
tactics of modern civil litigation and the shifting of costs. It is rare, she said, that both a
motion and an answer are filed. She said that the advisory committee would like the
Standing Committee to authorize publication of the proposal, and the particular problems
raised in the discussion could be highlighted in the publication with an invitation for the
public to comment on them. She added that the proposed amendments to Rule 15 do not
represent major changes, given the fact that circuit law across the country liberally gives,
or requires, one amendment as a matter of right.

Some members agreed with the suggestion to publish the proposals for public
comment and said that it could produce valuable information. One shared the concern
that the change in Rule 15 might cause a burden to defendants, but only in very rare cases.
He concluded that it is probably not a significant issue, but it would be helpful to get
more information during the public comment period.

The committee with one objection voted by voice vote to approve the
proposed amendments for publication.

FED.R.C1v.P. 48

Judge Rosenthal reported that the proposed new Rule 48(c) (polling) would
provide a procedure for polling jurors in civil cases. It is modeled after FED. R. CRIM. P.
31(d), but also includes a provision referring to the ability of the parties in a civil case to
stipulate to less than a unanimous verdict.

The committee without objection by voice vote approved the proposed
amendment for publication.

32



January 2007 Standing Committee - Draft Minutes

FED.R. Civ.P. 62.1

Judge Rosenthal reported that the proposed new Rule 62.1 (indicative rulings) had
its origin in a suggestion several years ago to the Advisory Committee on Appellate Rules
from the Solicitor General. Since the basic question addressed by the proposed rule
involves the authority of a district judge to act when an appeal is pending, the appellate
rules committee concluded that the rule would be better included in the Federal Rules of
Civil Procedure.

The proposed rule adopts the practice that most courts follow when a party makes
a motion under FED. R. Civ. P. 60(b) (relief from judgment or order) to vacate a judgment
that is pending on appeal. The rule, though, goes beyond Rule 60(b) and would apply to
all orders that the district court lacks authority to revise because of a pending appeal. It
would give a district judge authority to “indicate” that he or she “might” or “would” grant
the motion if the appellate court were to remand for that purpose. Judge Rosenthal added
that the procedure is well established by case law, but it is not explicit in the current rules
and is often overlooked by lawyers. Moreover, some district judges are unaware of its
existence.

Judge Rosenthal pointed out that the advisory committee would publish the
proposed rule with alternative language in brackets. The choice for public comment
would be between having the district court indicate that it “might” grant relief or indicate
that it “would” grant relief. She said that good arguments can be made for either
formulation. The advantage of the “might” language, she pointed out, is that it would
likely preserve judicial resources because the trial judge would not have to do all the
work to resolve the motion in advance of remand.

Judge Rosenthal noted that members of the Standing Committee had raised a
couple of questions about the proposed rule at the June 2006 meeting. The first was
whether the location of the rule as new Rule 62.1 was appropriate. The advisory
committee, she said, had considered the location anew and had concluded that Rule 62.1
made the most sense. She noted that it belonged in Part VII of the rules, dealing with
judgments, but because of its broad scope, it did not fit in with the other judgment rules —
Rules 54, 59, 60, 61, or 62. Moreover, Rule 63 shifts to another topic.

The second concern expressed was whether the title “indicative ruling” was
appropriate. She said that it had been selected because it is a term of art familiar to
appellate practitioners and embedded in the case law, although it may not be recognized
by lawyers whose practice is not centered on appeals. The advisory committee, she
noted, had reached no firm conclusion on an alternative caption. One suggestion, she
said, was to expand the caption of the rule to “Indicative Ruling on Motion for Relief
Barred by Pending Appeal.”

Page 17
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Judge Rosenthal noted that the Advisory Committee on Appellate Rules had
suggested that it might want to make a cross-reference to the new rule in the appellate
rules. She said that this would be very helpful. Judge Stewart said that his committee
had discussed the matter and would add a cross-reference. He added that the committee
had not expressed a preference between “might” and “would.” He noted that the court of
appeals would be more likely to remand a case back to the district court if the trial judge
were to indicate that he or she “would” grant the relief than if the judge merely indicated
that he or she “might” grant it. But, he said, his committee recognized the additional
burden that would be imposed on the district judge in the former case.

One member supported the rule and said that it would provide helpful clarification
in a difficult area. But he expressed concern that it might provide district judges with
open-ended authority once a matter is pending on appeal and could give lawyers an
opportunity to amend the record.

Professor Cooper responded that the key point is that the court of appeals remains
in control. He noted that the advisory committee had been very cautious in expanding the
authority from its basis in Rule 60(b) to other kinds of relief. The district court, he said,
should be allowed to deny a motion that does not have merit and get it over with. Judge
Rosenthal emphasized that the rule permits better coordination between the two courts.

One participant pointed out that there are a number of limited remands in his
court. He asked whether it might be better for the rule to state that the only options for
the court of appeals are either to deny the remand or order a limited remand. This would
institutionalize the concept of a limited remand, under which the court of appeals keeps
the case, but remands solely for the purpose of deciding one issue. He suggested that the
language of Rule 62.1(c) might be amended to track the language of the committee note
on this point. Professor Cooper agreed that the advisory committee might want to
consider adjusting the language.

Judge Levi pointed out that the Standing Committee did not have to approve the
rule for publication at the current meeting. Moreover, since the rule involves two
advisory committees and some helpful language suggestions had been made, the advisory
committee could work further on the language and come back for authority to publish in
June 2007. ’
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REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Bucklew and Professor Beale presented the report of the advisory
committee, as set forth in Judge Bucklew’s memorandum and attachments of December
18, 2006 (Agenda Item 6).

Informational Items

Judge Bucklew reported that the advisory committee had held its regular autumn
meeting in October 2006. It also had held a teleconference meeting in September 2006
specifically to address the proposed amendments to FED. R. CRIM. P. 16 (discovery and
inspection).

FED. R. CRIM. P. 32(h)

Judge Bucklew reported that the Standing Committee in June 2006 had returned a
proposed amendment to FED. R. CRIM. P. 32(h) (sentencing — notice of possible
departure) to the advisory committee for reconsideration in light of specific comments
offered by Standing Committee members. The proposal, she said, was part of a package
of amendments designed to conform the criminal rules to the Supreme Court’s decision in
United States v. Booker, 543 U.S. 220 (2005). The current Rule 32(h) requires a court to
give reasonable notice to the parties that it is considering imposing a non-guidelines
sentence based on factors not identified in the presentence report or raised in pre-hearing
submissions. The proposed amendment would also require reasonable notice when the
court is considering imposing a non-guideline sentence based on a factor in 18 U.S.C.

§ 3553(a).

She explained that the Standing Committee had asked for further consideration for
a number of reasons. Some members, she said, had pointed to a difference in case law
among the circuits, counseling that it would be premature to attempt to codify a rule.
Others expressed concerns that the proposed rule might interfere with orderly case
management by causing unnecessary continuances and adjournments. Other members
suggested that since the sentencing guidelines are now advisory, there should be no
expectation of a guideline sentence. Therefore, there is no reason for the court to give
notice. Judge Bucklew reported that the advisory committee had taken all these
arguments into consideration, and it had specifically considered correspondence from the
federal defenders urging the committee to proceed with the proposed amendment. In
conclusion, she said, the advisory committee was continuing to review the case law and
consider a proposed amendment. Professor Beale added that the Supreme Court had
recently granted certiorari in two sentencing cases that might shed some light on the
wisdom of proceeding with the amendment.
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FED. R. CRiM. P. 49.1

Judge Bucklew reported that the Standing Committee had approved new Rule
49.1 (privacy protections for filings made with the court), but it had asked the advisory
committee to give further consideration to two concerns raised by the Court
Administration and Case Management Committee. First, that committee had suggested
that the new criminal rule require redaction of the grand jury foreperson’s name from
indictments filed with the court. Second, it had suggested that personal information be
redacted from search and arrest warrants filed with the court.

Judge Bucklew said that the advisory committee had decided not to require
redaction of the grand jury foreperson’s name because the indictment is the formal
charging document that initiates the prosecution, and other rules require that it be signed
by the foreperson, be returned in open court, and be given to the defendant. Moreover,
she pointed out, a recent survey of U.S. attorneys’ offices and the U.S. Marshals Service
had demonstrated that disclosure of the names of jurors has not created security
difficulties. Professor Beale added that the survey had revealed no more than two
instances of juror-related threats or inappropriate contacts in any recent year. Fear of
juror intimidation, moreover, is most likely to center on the defendant himself or herself —
who is entitled to a copy of the indictment in any event — and not from persons
discovering a juror’s name through an electronic posting by the court.

Judge Bucklew said that the advisory committee was continuing to study whether
personal information should be redacted from warrants. She noted that there was strong
sentiment among committee members to retain the information in the public file because
the public has a right to be aware of government activities and to know who has been
arrested and what property has been searched. She added that warrants are not generally
filed until they are executed, and the committee was considering the feasibility of
redaction once a warrant has been executed. In any event, there may be no need to
require redaction in the rule because relief is always available on a case-by-case basis.

FED. R. CRIM. P. 16

Judge Bucklew reported that the advisory committee had met by teleconference on
September 5, 2006, to continue work on a proposed amendment to Rule 16 (discovery
and inspection) that would require the government, on request, to turn over exculpatory
and impeachment evidence favorable to the defendant. The proposal, she noted, had
come from the American College of Trial Lawyers in 2003, had been drafted by an ad hoc
subcommittee of the advisory committee, and had been discussed at every recent meeting
of the advisory committee. She pointed out that the Department of Justice was strongly
opposed to the proposal, but had been very helpful in drafting changes to the U.S.
Attorneys’ Manual to elaborate on the government’s disclosure obligations. It had been
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suggested, she said, that the manual revisions might serve as an alternative to an
amendment to FED. R. CRIM. P. 16.

Judge Bucklew explained that the advisory committee had before it at the
teleconference a nearly final revision of the U.S. Attorneys’ Manual, as well as a nearly
final version of the proposed amendment to Rule 16 and an accompanying committee
note. The key question for the committee, therefore, was whether to proceed with the
proposed rule or accept the revised text of the manual as a substitute. In the end, she said,
the committee voted to go forward with the rule, partly because the revised text of the
manual continued to give prosecutors discretion and was not a complete substitute for the
proposed rule and also because advice in the manual is entirely internal to the Department
of Justice and not judicially enforceable.

Judge Bucklew and Professor Beale said that the revisions to the U.S. Attorneys’
Manual were a major achievement, and the Department of Justice deserved a great deal of
credit for its efforts. Judge Bucklew added that the advisory committee would likely
return to the Standing Committee in June 2007 with a proposed amendment to Rule 16,
and the Department of Justice would likely offer its strong objections to the rule.

One member suggested that it was important for the advisory committee to
develop sound empirical information to support its proposal. He suggested that the
Standing Committee needs to know how serious and widespread the problems of
nondisclosure may be in order to justify the rule. Judge Bucklew responded that
members of the defense bar can describe individual examples of improper withholding of
information, but hard empirical data is very difficult to compile.

Professor Beale added that there is no way to quantify all the cases in which
disclosure is not made. The obligations of prosecutors are subjective and depend on the
particular facts of a case. Individual acts of nondisclosure are difficult to document
because the defense usually has no knowledge of the exculpatory information, which is in
the hands solely of the government. The few cases that are litigated are brought after
conviction. She explained that the proposed rule goes beyond simply codifying existing
Brady obligations, and the advisory committee will compare it to the rules of the state
courts, the standards of the American Bar Association, and the rules of local federal
district courts.

One member pointed out that there are great variations among the rules of the
district courts, especially as to the timing of disclosures. He said that one good argument
for the proposed rule is the need for national uniformity in the face of the current
cacophony in local rules. Another suggested that although the revisions in the U.S.
Attorneys’ Manual are not judicially enforceable, they are being noticed by the defense
bar, as well as by prosecutors, and more issues related to disclosure will be raised.
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Judge Levi urged caution. He noted that with an issue as highly contentious as
this, the committee’s work will be placed under a microscope. The stakes in the matter,
he said, are very high, and any proposed rule presented to the Judicial Conference needs
to be fail-proof. He pointed out that the proposed rule raises issues that will have to be
decided by case law, such as what constitutes impeachment information and how the rule
affects the burden of proof on appeal. It is predictable, he said, that some members of the
committee, and the Judicial Conference, will see the proposal as a policy shift that needs
to be justified clearly. He suggested that the committee might want to monitor experience
with the revisions in the U.S. Attorneys’ Manual before going forward with the rule.

FED. R. CRIM. P. 37

Judge Bucklew reported that the advisory committee was considering proposals
by the Department of Justice for a new FED. R. CRIM. P. 37 (review of the judgment) to
restrict the use of ancient writs, and changes in the §§ 2254 and 2255 rules to prescribe
deadlines for filing motions for reconsideration. She noted that the committee had
appointed a Writs Subcommittee, chaired by Professor Nancy King, that is considering
whether it is advisable — or even possible under the Rules Enabling Act — to propose a
rule, modeled on FED. R. C1v. P. 60(b), that would abolish all the ancient writs other than
coram nobis.

Some participants urged caution and questioned whether there was authority to
abolish the writs through the rules process. They also suggested that the writs may have
Article III constitutional dimensions. Members also discussed the extent to which the
ancient writs, especially coram nobis, are still used in federal and state courts.

FED. R. CRIM. P. 32.2

Judge Bucklew reported that the advisory committee was considering
amendments to Rule 32.2 (criminal forfeiture), with the help of a subcommittee chaired
‘by Judge Mark Wolf. She noted that the subcommittee was considering the advice of the
Department of Justice, the federal defenders, and the National Association of Criminal

Defense Lawyers in this very difficult area.

FED. R. CRIM. P. 41

Judge Bucklew reported that the advisory committee was considering proposed
amendments to Rule 41 (search and seizure) to deal with search warrants for information
in electronic form. She noted that the members of the committee had attended a full-day
tutorial presented by the Department of Justice walking them through the mechanics of
how electronic materials may be stored, copied, and searched.
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Judge Bucklew noted that the advisory committee was working on implementing
the proposed new time-computation rule and considering proposals by the Department of
Justice to permit the examination of a witness outside the presence of the court and by the
Federal Magistrate Judges Association for a rule to cover warrants for violation of
supervised release or probation. Finally, she noted that the committee would be
conducting a public hearing in Washington on January 26, 2007, at which five witnesses
had signed up to testify on the proposed amendments to the criminal rules published in
August 2006.

REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Judge Smith and Professor Capra presented the report of the advisory committee,
as set forth in Judge Smith’s memorandum and attachments of December 1, 2006
(Agenda Item 7).

Informational Items
FED. R. EVID. 502

Judge Smith reported that the advisory committee had been devoting most of its
time to the proposed new Rule 502 (attorney-client privilege and work product; limits on
production), published for public comment in August 2006. He pointed out that a
substantial number of witnesses had signed up to testify at the committee’s two scheduled
public hearings — one in Phoenix immediately following the Standing Committee meeting
and the other in New York on January 29, 2007.

Judge Smith explained that the advisory committee was proceeding in accordance
with the limitation of the Rules Enabling Act that any “rule creating, abolishing, or
modifying an evidentiary privilege shall have no force or effect unless approved by Act of
Congress.” 28 U.S.C. § 2074(b). He pointed out that proposed Rule 502 had been
drafted in response to a request from former Chairman Sensenbrenner of the House
Judiciary Committee asking the committee to initiate rulemaking to address issues arising
from disclosure of matters subject to attorney-client privilege or work product protection.
He said that the new Democratic leadership of the Congress had not yet been consulted
on the proposal.

Judge Smith highlighted four preliminary actions taken by the advisory committee
at its November 2006 meeting in response to public comments on the rule. First, he said,
. the committee had voted to retain the words “should have known” in the proposed
language of Rule 502(b). It would condition protection against inadvertent waiver on
whether the holder of the privilege took reasonably prompt measures “once the holder
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knew or should have known of the disclosure.” He said that a comment had been made
that the language might give rise to litigation over exactly when the producing party
should have known about a mistaken disclosure. But, he said, it was the sense of the
committee that the language had substantial merit and should be retained.

Second, Judge Smith pointed out that proposed Rule 502(b) would provide
protection from waiver against third parties when a disclosure is “inadvertent” and made
“in connection with federal litigation or federal administrative proceedings.” Proposed
Rule 502(c) would provide protection when the disclosure is “made to a federal public
office or agency in the exercise of its regulatory, investigative, or enforcement authority.”
He said that a comment had recommended that the language of the two provisions be
made identical by extending the protection for mistaken disclosures occurring during
proceedings to those occurring during investigations.

Judge Smith said that a majority of the advisory committee was of the view that
the difference between the language of the two subdivisions was justified. The
committee, thus, decided that the protections of Rule 502(b) should continue be limited to
mistaken disclosures made during court and administrative proceedings.

Third, Judge Smith said that the advisory committee had not decided whether to
approve the “selective waiver” provision set forth in proposed Rule 502(c). It specifies
that disclosure of privileged information to a government regulator does not constitute a
waiver in favor of third parties. He explained that the committee had published this
provision in brackets in order to emphasize that it was undecided about the matter and
was seeking the views of the public as to the merits of including it in proposed Rule 502.
He noted that the selective waiver provision had attracted strong opposition from lawyers
and bar association representatives.

One participant noted that several public comments had opposed the selective
waiver proposal on the grounds that it would erode the attorney-client privilege. A
number of comments also referred to an alleged “culture of coercion” under which the
Department of Justice considers a corporation’s cooperation, including waiver of the
attorney-client privilege and work product protection, as a factor in deciding whether to
prosecute and on which criminal charges.

Judge Smith noted, too, that concern had been expressed by state judges that a
federal selective waiver provision would subsume state waiver rules. He pointed out that
Justice Hurwitz, a member of the Advisory Committee on Evidence Rules, had attended
the most recent meeting of the Federal-State Jurisdiction Committee of the Judicial
Conference and had had an opportunity to discuss with fellow state Supreme Court
Justices the proposed rule and pertinent federal-state issues.
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Fourth, Judge Smith reported that the advisory committee was in general
agreement that arbitration proceedings should be covered by the protection of Rule 502
only if they are court-ordered or court-annexed arbitrations.

Judge Smith pointed out that these issues — and others listed in the agenda book
and raised in the public comments and hearings — would be taken up again at the advisory
committee’s April 2007 meeting.

ADAM WALSH CHILD PROTECTION ACT

Judge Smith reported that the Adam Walsh Child Protection Act of 2006 had
directed the advisory committee and the Standing Committee to “study the necessity and
desirability of amending the Federal Rules of Evidence to provide that the confidential
marital communications privilege and the adverse spousal privilege shall be inapplicable
in any Federal proceeding in which a spouse is charged with a crime against 1) a child of
either spouse; or 2) a child under the custody or control of either spouse.”

The statutory provision, he said, appears to have been motivated by one aberrant
circuit court decision allowing a criminal defendant’s wife to refuse to testify even though
the defendant had been charged with harming a child in the household. He said that the
advisory committee had concluded that the case was of questionable authority and was
even contrary to the precedent of its own circuit. Therefore, the Federal Rules of
Evidence need not be amended to take account of it. Almost all other reported opinions,
he said, have held that the protections provided by the marital privileges do not apply in
cases where the defendant is charged with harm to a child.

Professor Capra noted that he had reached out to advocates for battered women
for their views on whether it is good policy to have an exception to the privileges in a
case where there may be harm to a child. He awaits responses from them.

Professor Capra added that the advisory committee would prepare a report for the
Standing Committee to send to Congress. The report, he said, would include appropriate
draft language of a rule amendment in case Congress disagrees with the conclusion that
no rule change is necessary.

RESTYLING THE EVIDENCE RULES

Judge Smith reported that Chief Justice Rehnquist had expressed opposition to
restyling the rules of evidence. Nevertheless, in light of the success in restyling the other
federal rules and the presence of awkward language in the evidence rules, the advisory
committee was taking a second look at the advisability of proceeding with a restyling
effort. He noted that a couple of evidence rules had been restyled as samples for the
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advisory committee’s review, and it was the general sense of the members that the
committee should continue with the effort at a modest pace, as long as the new chief
justice agrees. Professor Capra added that an important argument in favor of restyling is
that the evidence rules are strongly geared to the use of paper. Judge Levi asked whether
it would be possible at the next Standing Committee meeting for the advisory committee
to bring forward a couple of examples of restyled evidence rules. Judge Smith agreed to
do so.

Judge Smith said that the advisory committee was doubtful that there was any
need for changes in the evidence rules to take account of the new time-computation rules.
He suggested that a reference to the evidence rules might better be included in the other
rules. He also reported that the advisory committee was continuing to monitor the case
law in the wake of Crawford v. Washington, 541 U.S. 36 (2004), dealing with testimonial
hearsay. He observed that the courts are addressing the issues in a very professional
manner, and it is far too early for the advisory committee to act.

REPORT OF THE TIME-COMPUTATION SUBCOMMITTEE

Judge Kravitz and Professor Struve presented the report of the subcommittee, as
set forth in Judge Kravitz’s memorandum of December 14, 2006 (Agenda Item 11).

Judge Kravitz reported that a great deal of work had been undertaken on the time-
computation project by the subcommittee, the advisory committees, and the committee
reporters. He pointed to the text of the proposed template rule in the agenda book and
said that it would be adopted in essentially identical form for the civil, criminal, appellate,
and bankruptcy rules. Its central focus is to simplify counting for the bench and bar by
eliminating the current two-tier system of computing time deadlines, under which
weekends and holidays are excluded in calculating time periods of fewer than 11 days (8
days in bankruptcy), but included in calculating periods of 11 (or 8) days or more. Under
the new template rule, all days will be counted as days. Only the last day of a time period
will be excluded if it happens to falls on a weekend or holiday.

Judge Kravitz noted that the template rule provides a method for counting both
forward and backward and a method for counting time periods expressed in hours. The
rule defines the “last day” for filing as: (1) midnight, in the case of electronic filing; and
(2) the time the clerk’s office is scheduled to close, in the case of filing by other means.

He also noted that there are some issues that the new rule does not address. For
example, the rule applies only when a time period must be computed. It does not apply
when a court fixes a specific time to act. It also does not change the “three-day rule,”
under which a party served by mail or certain other forms of service is given three extra
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days to respond. Moreover, it does not address explicitly whether litigants can file papers
at a judge’s home or a clerk’s home after hours in light of 28 U.S.C. § 452, which states
that courts “shall be deemed always open for the purpose of filing proper papers.” He
pointed out that Professor Struve had prepared an excellent memorandum on that
particular issue in the agenda book.

Thé proposed rule, he said, also does not attempt to define the “inaccessibility” of
a clerk’s office for filing, although it does eliminate language that limits “inaccessibility”
to weather conditions. He reported that the Standing Committee had asked the
subcommittee to consider defining the term, but the subcommittee’s memorandum to the
Standing Committee contained a lengthy explanation as to why additional time and
experience are needed in the electronic filing world before this issue can be addressed
properly. He noted that most courts have adopted a local rule specifying what lawyers
should do when there is a technical failure of the court’s computers. The local rules vary
greatly, but most require affidavits by lawyers and permission by the court on a case-by-
case basis. They do not give parties an automatic extension for filing.

Finally, Judge Kravitz reported that the subcommittee had decided to continue to
include state holidays in the rule, but he noted that it had seriously considered eliminating
them because federal courts tend to remain open on state holidays. A member of the
Standing Committee repeated his earlier view that state holidays should not be included
in the definition of a “legal holiday.” Judge Levi suggested that the subcommittee’s
decision to retain state holidays as an exception in the rule might be highlighted in the
‘publication as a means of soliciting the views of the public on the issue. Other members
suggested that the committee note also include a reference to national days of mourning.

Judge Kravitz added that additional suggestions for improvement in the language
of the proposed rule had been offered recently by Professor Kimble, the committee’s style
consultant. He noted that the advisory committees were using the template and revising
the specific time limits in their respective rules to make sure that the ultimate net effect of
the new rule would be neutral to attorneys. Thus, the advisory committees will likely
increase the 10-day time limits in their rules to 14 days because a 10-day deadline in the
current rule normally gives a party 14 days to act because of intervening weekends.

Judge Kravitz pointed out that the advisory committees were also attempting to express
rules deadlines in multiples of 7 days, for all deadlines of fewer than 30 days.

He pointed out that some reservations had been expressed as to the wisdom of
proceeding further with the time-computation project. He noted, in particular, that some
members of the appellate rules committee had suggested that the current system for
counting time is not broken, the proposed changes are not needed, and problems are

- created with regard to deadlines expressed in statutes. Nevertheless, even though some
members believe that the project is unnecessary, the appellate advisory committee was
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proceeding to make appropriate changes in the appellate rules in light of the proposed
template rule.

Judge Kravitz reported that the Federal Rules of Bankruptcy Procedure pose a
number of additional complications. First, he said, there are many more short deadlines
in bankruptcy. Second, bankruptcy is heavily impacted by statutory deadlines, including
the many deadlines set forth in the Bankruptcy Code and state statutes. Third, he
explained, the bankruptcy advisory committee had been extremely active recently in
publishing a large number of rules changes and making wholesale revisions in the
bankruptcy forms in order to implement the omnibus 2005 bankruptcy legislation. In
light of all the proposed changes already underway, he said, more rule changes at this
point would impose an additional burden both on the advisory committee and on the
bankruptcy bench and bar.

Judge Kravitz suggested the possibility of proceeding with the time-computation
changes in the civil, criminal, and appellate rules at this point, but delaying any changes
to the bankruptcy rules. This approach would not be ideal, though, since it would make
the bankruptcy rules inconsistent with the other rules for a while. Nonetheless, it might
be the most practical approach in light of the sheer volume of rule changes being
presented to the bankruptcy community.

Judge Kravitz noted that a good deal of angst had been expressed at the last
Standing Committee meeting over the issue of changing the method of counting time
limits fixed in statutes. He noted that, except for the criminal rules, the federal rules
specify that the method of counting time applies to national rules, local court rules, and
statutes. In addition, he said, case law in bankruptcy holds that the counting method
prescribed by the bankruptcy rules applies when counting deadlines set forth in statutes.
Professor Morris noted the additional complexity that the Rules Enabling Act does not
extend its supersession authority to the bankruptcy rules.

Judge Kravitz noted that the feedback received from the bar — other than the
bankruptcy bar — is that lawyers generally do not rely on the counting method specified in
the federal rules when calculating statutory deadlines — unless they miss a deadline and
have to argue to a court for additional time. Therefore, although statutory deadlines are a
concern to the rules committees, a large body of the bar does not in fact rely on the two-
tiered rules method for counting statutory deadlines. He added that the subcommittee
was considering preparing a list of the most common short statutory deadlines that
actually arise in court proceedings and then drafting a package of legislative amendments
for Congress to consider. He noted that the chair had raised the issue of potential
statutory amendments, on a preliminary basis, with leadership of the former Congress and
had received a good reception.
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Judge Kravitz noted another complication flowing from the text of the current
rule. FED. R. C1v. P. 6(a) specifies a method for computing time for both rules and
statutes. The next subdivision of the rule, FED. R. C1v. P. 6(b), gives a court authority to
extend deadlines for cause, but it applies on its face only to rules, not statutes. He said
that the committee might want to give a court explicit authority for good cause shown to
extend a deadline set forth in a statute.

Judge Kravitz concluded that the committee needed to make three decisions:
(1) whether to keep moving forward and present a package of amendments to the
Standing Committee in June 2007 for publication; (2) whether to include the bankruptcy
rules in that package or defer them for publication at a later date; and (3) whether to
amend the rules to give a court explicit authority to grant extensions of statutory
deadlines for good cause shown.

Judge Zilly reported that the Advisory Committee on Bankruptcy Rules had not
yet decided whether to make all the time-computation changes at its March 2007 meeting.
The committee, he said, had been very much concerned about further publication of rule
changes and possible confusion in light of the proposed changes to 40 rules just published
in August 2006. Moreover, he said, more than 100 changes in about 75 rules would be
impacted by the time-computation changes — many of them the same rules that had just
been published. He added, though, that it would be relatively easy for the advisory
committee to make all the changes, adding that it would make the changes in the revised
rules out for publication, rather than in the existing rules. The advisory committee, he
said, would not ask for an extension of time, and it could have the changes ready for the
June 2007 Standing Committee meeting. But, he explained, the key decision was
whether to risk creating confusion by publishing another large package of bankruptcy rule
changes on the heels of a comprehensive package of changes approved by the Judicial
Conference in September 2006 to implement the 2005 legislation.

As for statutory deadlines, Judge Zilly reported, the advisory committee had
identified 10 statutes imposing short time limits in bankruptcy cases, most of them
deadlines of 5 days. One approach, he said, would be to specify in the bankruptcy rules
that the existing counting method will continue to be used for those specific code
sections. An alternative would be to ask Congress to change all the 5-day deadlines to 7
days in order to reflect the new counting method, because 5 days actually means 7 days
under current bankruptcy case law. He said that some additional confusion had been
added in the 2005 bankruptcy legislation because Congress had used the term “business
days” in a couple of sections, but not in other places.

Judge Levi suggested that the bankruptcy advisory committee should discuss all
these matters further at its March 2007 meeting. He saw no problem with delaying the
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changes in the bankruptcy rules for a year or two in light of the practical difficulties and
confusion that might result from publishing additional bankruptcy changes now.

One member pointed out that proposed template FED. R. C1v. P. 6(a) mandates
that all time periods be computed according to Rule 6. Thus, the rule would trump any
other time period specified in the federal rules, any statute, local rule, or court order.
Thus, he questioned the purpose of proposed Rule 6(a)(4), defining the end of the last day
of a time period “unless a different time is set by statute, local rule, or court order.”
Judge Kravitz and Professor Struve responded that the provision takes account of 28
U.S.C. § 452, which states that all federal courts “shall be deemed always open for the
purpose of filing proper papers . . . . ©“ Some court decisions, they noted, have held that
section 452 and FED. R. C1v. P. 77(a) (district courts always open) permit a paper to be
filed after hours by handing it to a judge or clerk at their home. In addition, Judge
Kravitz noted that some courts maintain a box at the courthouse for lawyers to drop
pleadings after hours. He explained that Rule 6(a)(4) was designed to deal with the
ordinary course of events, and it does not address explicitly a court’s authority to permit
after-hours filings under the statute. The language “unless a different time is set by
statute, local rule, or court order” was intended to leave room for particular courts to treat
issues of after-hours filing as they see fit.

One member suggested that the last sentence of the first paragraph of the
committee note was not needed. It specifies that a local rule of court may not direct that a
deadline be computed in a manner inconsistent with Rule 6(a). He said that this might
imply that other local rules can conflict with the national rules, given that the same
limitation on local authority is not repeated in every other committee note. Judge Kravitz
responded that the subcommittee simply wanted to emphasize the importance of national
uniformity and to make it clear that local rules cannot alter the time-computation method
specified in the new rule. But, he said, if the sentence causes any confusion, it could be
eliminated. Another member suggested substitute language for the committee note that
would reiterate the general principle that local rules may not conflict with national rules,
but point out that a court may specify a time for the end of the last day.

Another member said that the proposed rule does not work in counting backwards
when the last day of a time period is one in which the clerk’s office is inaccessible.
Under the proposed rule, one must continue to count backwards. This produces the
impossible result that if the office is not accessible, the filing is due yesterday. As a
matter of logic, one should count forward to the next accessible day, rather than continue
to count backwards. Professor Struve responded that the subcommittee had struggled
with that situation and would be open to suggestions for better language. Judge Kravitz
cautioned, however, that it would be difficult for the rule to deal with every conceivable
situation.

46




January 2007 Standing Committee - Draft Minutes Page 31

Professor Capra pointed out that there are no time-computation provisions and no
relevant time deadlines in the Federal Rules of Evidence. Thus, he asserted, there was no
need for the proposed time-computation template rule to be added to the evidence rules.
He added that, nevertheless, the evidence advisory committee could draft a variation of
the template rule and include it as FED. R. EvID. 1104. But, he said, time computation
issues do not arise in evidence, and there is no need for any provision in the evidence
rules.

Judge Levi suggested that it would be helpful to have the sense of the Standing
Committee that the time-computation project is beneficial before asking the advisory
committees to proceed with proposing specific amendments.

The committee without objection by voice vote agreed to encourage the
advisory committees to proceed with the project.

PANEL DISCUSSION ON THE DECLINE IN THE NUMBER OF CIVIL TRIALS

The committee participated in a panel discussion on the decline in the number of
civil trials and whether anything can, or should, be done to amend the federal rules to
address the phenomenon. The panel was moderated by Patricia Lee Refo, Esquire of
Snell & Wilmer in Phoenix — a prominent member of the Arizona bar and the American
Bar Association and a former member of the Advisory Committee on Evidence Rules.
The other panelists were: Judge Patrick E. Higginbotham of the U.S. Court of Appeals for
the Fifth Circuit, former chair of the Advisory Committee on Civil Rules; Professor
Stephen C. Yeazell of the University of California at Los Angeles Law School; and
Justice Andrew D. Hurwitz of the Supreme Court of Arizona, a member of the Advisory
Committee on Evidence Rules.

Ms. Refo distributed a series of tables and charts documenting the “vanishing
trial.” She showed that from 1962 to 2005, the number of civil cases disposed of by the
federal district courts increased more than five-fold, but the number of civil trials actually
decreased by a third. Bench trials have declined by 45% since 1985, and consent civil
trials by magistrate judges have decreased by nearly 50% since 1996. As a result, the
percentage of civil cases resolved by a trial has dropped from 11.5% in 1962 to the
current rate of 1.4%.

She showed tables breaking out cases by nature of suit. Civil rights cases are the
most likely category of civil cases to go to trial in the federal courts, counting for 33% of
all civil trials in 2002. Nevertheless, only 3.8% of civil rights cases were decided after a
trial. Tort cases accounted for 23% of all civil trials in 2002, although only 2% of tort
cases went to trial. And in 2005, she said, almost no contract cases went to trial.

47



January 2007 Standing Committee - Draft Minutes Page 32

She noted that fewer cases are being terminated during the course of a trial, and
the data strongly suggest that trials are not increasing in length. She noted, too, that the
decline in trials has also occurred in criminal cases, though for different reasons. She
pointed out that during the same time period that trials have declined, the country has
experienced substantial population growth and increases in gross domestic product, the
number of lawyers, the number of pages in federal court opinions, and the number of
pages in the Federal Register. Finally, she showed a table demonstrating that civil trials
have also declined noticeably in the state courts.

Judge Higginbotham reported that in the early 1970s, federal district judges were
conducting over 30 trials per judge each year, many more than today. Even so, the time
for filing to trial was shorter than it is now. Although there has been a decline in both
bench and jury trials, he noted, there has been a reversal in the proportions between the
two. Bench trials used to predominate by 2-1, but jury trials now outnumber bench trials
by 2-1. In criminal cases, he said, the number of guilty pleas has increased substantially,
as a direct result of the additional power given to prosecutors over charging decisions by
the federal sentencing guidelines.

Judge Higginbotham attributed the decline in trials to the growth of the
“administrative model” of decision-making — a set of administrative alternatives to the
traditional civil trial. He traced this trend to enactment of the Administrative Procedure
Act in 1946, regularizing administrative decision-making in the executive branch, leading
to great growth in admintstrative law judges and an administrative, bureaucratized
approach to case-by-case decision-making. He said that the trend began to spread to the
federal judiciary in the 1970s with the growth of the federal magistrate judges system.
Since then, the court system itself has been moving more and more to this kind of
administrative, bureaucratized decision-making, as part of which judges have adopted a
series of procedures designed to avoid trials. In this sense, trials are not “vanishing,” but
moving — from the traditional approach to an administrative model. He noted that most
observers account for this phenomenon, including the decline of trials, by pointing to the
high costs of civil litigation in the federal courts, the fear of juries, and the indeterminacy
of the judicial process.

He warned that this trend has dangerous effects. Lawyers and judges, he said,
used to focus on fact questions and present them to the jury at trial. Outcomes, therefore,
tended to depend very closely on the applicable normative standards of law. But now, the
system has abandoned trials in order to focus on settlements, which are strongly affected
by factors other than normative standards. The system, thus, has distanced itself from
normative standards of law.

He complained that courts have become hostile to the trial of cases. He referred
to two seminars for judges in which the faculty had expressed the attitude that a trial
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represents a “failure” of the system. The judges were instructed by the faculty to work
hard at obtaining settlements. An agreed-upon settlement is seen as better than a trial. In
addition, there is now a much greater focus on alternative dispute resolution. He
acknowledged that a settlement in the face of an impending trial may be perfectly
acceptable — because it will be strongly influenced by normative standards of law — but
not a settlement that occurs in the absence of any likelihood that there will ever be a trial.

Judge Higginbotham pointed out that the federal court system has been a great
success because of its fairness, independence, and transparency. But, he said, there is a
fundamental lack of transparency in both settlements and arbitration. Discovery
materials, moreover, are not filed. Ms. Refo added that many cases that used to be
disposed of with bench trials have now migrated to arbitration for largely this reason,
because the parties do not have to reveal information to the public. Judge Higginbotham
lamented that the courts have validated and embraced arbitration.

Professor Yeazell said that most of what would need to be done to produce a
substantially increased rate of trials probably lies beyond the power of the rules process to
affect. He strongly endorsed Judge Higginbotham’s comments regarding the lack of
transparency in settlements and the resulting diminishment of the integrity and legitimacy
of the legal system. He noted, though, that it might be possible to address the
transparency problem to some extent through rules.

He emphasized two points based on the empirical data presented by Ms. Refo.
First, he said, the rate of trials has also been dropping in the state courts. But the rate of
trials in state courts is still several times higher than in the federal courts, including the 35
states that use the federal rules as their procedural code. That, he said, leads one to
believe that the principal causes of the decline lie in something beyond the federal rules
and what rule changes might accomplish.

Second, he noted that the federal sentencing guidelines, with all their perceived
defects, are superior to civil settlement practices as far as transparency is concerned. A
criminal defendant, he said, may not think that his sentence is fair, but he knows that it
will be probably the same sentence that the defendant in the next courtroom receives for
the same offense.

That consistency, however, is simply not the case with civil settlements. There
are enormous differences from case to case. The results may well be acceptable in
individual cases because they are based on the consent of the parties. But for the legal
system as a whole, the lack of uniformity and norms is very troubling. He pointed out
that a great deal of research has been undertaken in this area. In these studies, a standard
set of facts is given to experienced judges, lawyers, and insurance representatives, and
they are asked what the case should settle for. They all believe that they know from
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experience the value of a case. But the settlement figures they produce are in fact very
different from each other. And the differences among similar cases are compounded by
the lack of transparency, as no one really knows what other similar cases have settled for.

Professor Yeazell said that this is one problem that the rules process might be able
to address in some manner. The justice system ought to be able to provide some notion
of what similar cases have settled for. The federal rules might provide that settling
parties must register, in some form, the outcome of a settlement in order to provide some
notion to third parties regarding the range of settlement outcomes. This would bring
about a greatly needed increase in transparency, and it may be something that could
properly be done within the ambit of the Rules Enabling Act. The philosophy would be
that however much some parties may want to keep outcomes private, this level of
transparency would be the price — and an appropriate price — of entering the civil justice
system.

Ms. Refo pointed out that there are now certain categories of cases in which trials
never take place. Accordingly, a civil litigator has no benchmarks to determine what a
case is worth or what the risks of trial may be. As a result, settlements are uninformed,
and the uncertainty is a factor in the decline of civil trials.

Judge Hurwitz suggested that trying to pinpoint the causes for the decline in trials
is akin to distinguishing between the chicken and the egg. The most important factor in
the decline of trials, he said, i1s cost. He noted that when he and his colleagues used to try
cases 30 years ago, they routinely tried small cases at low cost. Today, he said, the cost
of litigation is so high that lawyers no longer try any small cases. They have become non-
trial lawyers. As a result, a trial is scary to them because they have no experience in
trying cases. So it is hard to tell whether uncertainty is the cause or the other factors that
have led to the uncertainty. All have been combined to create a culture that avoids trials
and views them as a failure. He noted from his personal experience in Arizona that many
distinguished candidates applying for state judgeships have had many years of legal
experience, but no trials.

Justice Hurwitz noted that trials in state courts are also decreasing, but they are
declining at a lesser rate than in the federal courts. He suggested that the perceived
unfriendliness of the federal forum is responsible in part for chasing cases from the
federal courts into the state courts. He said that a civil case can normally be tried in the
Arizona state courts in one year — a much shorter time than in the federal court. So, when
plaintiffs have a choice of forum, they will normally choose the state court. Many of the
cases, moreover, will remain in the state courts and not be removed to the federal court.
He explained that when a case is filed in the federal court, it is randomly assigned to one
of 13 very busy district judges, some of whom do not come from a civil background. On
the other hand, in Maricopa County, a complex civil case in state court will be assigned to
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a judge with substantial civil trial experience. That special procedure of guaranteeing
experienced judges for complex cases also offers an attractive choice for plaintiffs.

Judge Higginbotham observed that there is a clear relationship between the
decline in the number of trials and the increase in the amount of time it takes to get a case
to trial. He noted the example of a federal district judge in Texas who receives an
unusually large number of patent cases because he is able to bring them to trial very
quickly. The attraction for the bar is the certainty that the judge will give them a firm
trial date and a good trial.

Justice Hurwitz raised the fundamental question of whether the decline in civil
trials is really a bad thing at all. Surely, he said, fewer lawyers today are able to try a civil
case, but maybe all those small civil cases that used to be tried in the past would have
been better resolved through settlement. In the past, moreover, lawyers almost never
asked for summary judgment in small cases. He said that the legal culture had changed
fundamentally, and it may be that not much can be done to change it through the rules
process. He suggested that judges and lawyers may be overly nostalgic. Just because
they liked the good old days does not mean that the system should return to them.

Ms. Refo pointed out that it was very difficult to conduct empirical research in
this area, but her sense was that corporate America has lost confidence in jury results.
She said that jury trials cost too much, and the results are too uncertain. She said that
consideration might be given to two possible rules changes. First, the pretrial rules might
be amended to move the parties to trial faster and more efficiently. Second, something
might be done through rules changes to improve the fact finding at trials.

Judge Higginbotham said that the emphasis today is on summary judgment, rather
than trial. He said that the traditional way of running a docket is the most effective. The
judge makes key decisions early in the case after asking the lawyers when the case will be
ready for trial. The judge sets a real trial date, and the parties concentrate on moving
forward towards it. If the case is complex, the judge and the parties focus on the specific
questions that are going to be asked in front of the jury, rather than on the details of the
discovery process. The lawyers and the judge focus on the trial as the end target and
work backwards from there. He recognized that most civil cases will settle in any event,
but the whole process, he said, should be refocused from discovery to the trial.

As for juries, he said, all the literature proves that a 12-person jury is much more
reliable than a smaller jury. He noted that the Standing Committee had approved an
amendment to the civil rules that would have mandated a return to 12-person juries in
civil cases, but it was not approved by the Judicial Conference. Ms. Refo added that the
American Bar Association had issued jury principles in 2005 that urge a return to 12-
person juries, and it is actively encouraging the states to return to 12-person juries.
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Judge Higginbotham also pointed out that substantive developments have had an
impact on the decline in trials, particularly punitive damages. The uncertainty of a jury
result has been intensified by the very real fear of substantial punitive damages. He noted
that court decisions have been cutting back on punitive damages, but the risk of them
continues to deter corporations from opting for a jury trial. Corporate officers, he
concluded, generally do what they are told to do by their lawyers, most of whom have not
tried any cases themselves.

He suggested that the federal district courts are losing their distinctiveness and are
becoming part of a bureaucratic enterprise. The phenomenon presents a serious challenge
to Article III of the Constitution and to judicial independence. Increasingly, he said, trial
judges are becoming processors of paper, and the court system has become more of an
administrative process than a trial process. The bureaucratization, moreover, feeds on
itself. He noted that the federal sentencing guidelines in criminal cases have contributed
to uniformity in sentencing, but they have created a large bureaucracy in Washington that
produces a large volume of manuals and statistics. He noted that the sentencing
guidelines have led to substantially more appeals in federal criminal cases, but he pointed
out that the Supreme Court’s decision in Apprendi v. New Jersey, 530 U.S. 466 (2000)
was very helpful because the Supreme Court has helped to put the focus back on the jury.

Ms. Refo asked the panelists to compare state court rules with the federal rules to
see whether any differences might be of help in revitalizing trials in the federal courts.
For one thing, she noted, Arizona requires much broader disclosure in civil cases. And it
has different rules on how trials are conducted, including a provision allowing juries to
ask questions. :

Justice Hurwitz said that the Arizona state rules were basically similar to the
federal rules, but a number of innovations in Arizona might help the federal courts, at
least at the margin. The size of the jury, he said, is a factor, but most plaintiffs do not
want a 12-person jury. He noted that in the state court, unlike the federal court, the
parties can pick the judge. Guaranteeing federal lawyers that they will get an experienced
judge would be a very helpful improvement, but he noted that there is a price to pay for it
in terms of judicial independence.

One of the members echoed the observation that there is a culture of hostility to
trying cases — both in the federal courts and the state courts. He noted that substantial
pressure had been placed on him by judges to settle, even in cases that have deserved to
go to trial. He also noted that it takes much too long to reach trial in the federal court,
and cases go to trial much more quickly in the state courts. Clients, he said, are resistant
to waiting so long and facing uncertainty.
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He noted that Arizona had organized a specialized civil court division for
complex civil cases — as in New York, Delaware, North Carolina, and California — staffed
by very experienced, highly regarded judges. The state bar, he said, has made the
decision not to remove cases to federal court because they are pleased to have them stay
in the complex civil division of the state courts. He noted that the judges in the special
court conduct an early pretrial conference to lock in all dates. They also impose limits on
disclosure and discovery that would otherwise apply in normal civil cases. The bar
believes that the system works, at least in complex civil cases, both for plaintiffs and
defendants. He noted that a similar system works very well in California.

Another member suggested that lawyers on both sides see state courts as much
more lawyer-friendly places than federal courts. Federal courts are seen as very formal,
and the lawyers do not have an opportunity to see the judge in person until late in the
process. Another difference between the state and federal courts is that the lawyers get to
select the jury in state courts, a matter of great importance to them.

Judge Rosenthal observed that the Advisory Committee on Civil Rules had
drafted a set of simplified procedural rules to expedite smaller federal cases and provide
prompt, economical trials. Under the proposal, parties opting into the simplified rules
would be guaranteed a prompt trial, less discovery, fewer motions, and fewer expert
witnesses. But, she said, when the advisory committee floated the idea, it encountered
resistance from virtually every quarter. She said that the draft rules had substantial merit,
and the advisory committee might wish to revisit them. She noted, too, that specialized
rules are becoming more common in certain kinds of cases, such as patent cases.

One member suggested that the courts lose a great deal if complex civil cases
vanish from the judicial system. He noted that California, Arizona, and New York make
special provision for complex civil cases, including special courtrooms and training for
the judges. One of the dangers of settlements, he said, that there is no development of
stare decisis and no transparency in the system. Large cases simply are diverted to
alternative dispute resolution, and small cases remain in the courts, creating a dual system
of justice. Corporations, he said, need to see themselves as stakeholders in the court
system. Because of the special efforts now being made in some states, lawyers and
corporations are preferring to keep complex civil cases in the state courts, rather than
removing them to the federal courts or turning to arbitration or other alternative dispute
resolution.

Another member echoed the theme that it is bad for the country when litigants
believe that the court system is more of a dispute resolution mechanism than a justice
system. It is also wrong, he said, when lawyers and clients believe that a judge will
punish them for not settling a case and when corporations choose private litigation over
the court system. The net result, he said, is that the judicial system is losing social
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capital. One of the foundations of the American judicial system, he emphasized, is that
the public participates in it. But that participation has been declining, as courts have
reduced the number of jurors used in civil cases and have reduced the number of trials.
He suggested that there may be problems in the future when the courts need public
support.

Ms. Refo noted that, as a practical matter, lawyers today almost never try a case.
Associates, moreover, never get fired for taking depositions or serving interrogatories.
They can only get in trouble for not taking depositions or serving interrogatories. In
effect, the culture encourages too much discovery. She added that the system as a whole
has lost a great deal through the growth of private litigation. Among other things, she
said, great strides have been made to diversify the federal bench. The same development,
however, has not occurred in private litigation, as only white males seem to preside.
That, she said, is another hidden cost to the system.

Judge Higginbotham added that the privacy implications of discovery are a
serious problem. He said that there is a value in openness and important social benefits in
trials. Cases, he said, do not belong solely to the litigants. Even in private litigation, he
said, the parties want discovery. What they want to avoid is public disclosure of their
records and activities.

One participant noted that his court is moving towards allowing fewer matters to
be filed under seal. On the one hand, he said, disclosure of documents and depositions
may encourage parties to leave the court system for private litigation. But on the other
hand, there is also a fundamental value in openness and public records.

One member said that his clients increasingly are resisting arbitration. The
arbitration alternative, he said, was sold to parties on the basis of its being cheaper and
faster. But, he said, it is neither. Moreover, decisions in arbitration usually involve the
arbitrator splitting the baby, and there is no appeal from the decision. As one suggestion
for change, he said that the committee might want to consider amending 28 U.S.C.

§ 1292(b) to allow more decisions to be brought to the courts of appeals.

54




January 2007 Standing Committee - Draft Minutes Page 39

NEXT COMMITTEE MEETING

The next meeting of the committee will be held in Washington, D.C. on June 11-
12, 2007.

Respectfully submitted,

Peter G. McCabe,
Secretary
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UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT
12505 UK, Courthouse
CHAMBERS OF $18 Rusk Avenuve
EDITH H. JONES Houstan, TX 77002
Cigr JunGe Tolephone (713) 250-5484

February 22, 2007

Honorable Carl E. Stewart
Chair, Advisory Committee on the
Federal Rules of Appellate Procedure
2299 United States Court House
300 Fannin Street
Shreveport, Louisiana 71101

Re: September 13, 2006 letter request of Appellate Rules
Committee Concerning Fifth Circuit local briefing rules
~ 3pd requirements
L9 g"'f?» s
Dear fgﬁg@xﬁggwart:

As you are aware, the Fifth Circuit took up the above
matter at its January 22, 2007 meeting. Led by the excellent
efforts of Judge Will Garwood, formerly a member of the Appellate
Rules Committee, we respond as follows to your inquiry.

Concerning the Appellate Rules Committee’s recommendation
that every circuit collect all requirements regarding briefing in
one clearly identified place on its website, the court concluded,
from the second complete paragraph on page 2 of the September 13
letter, that the Fifth Circuit’s website was deemed adegquate in
this respect.

The Appellate Rules Committee’'s letter also requested
that the court consider whether certain requirements for briefing
imposed by local rules, in addition to those imposed by the Federal
Rules of Appellate Procedure, might be reduced or eliminated. The
seven particular Fifth Circuit local rules specified in this
connection are identified on page 2 of the September 13 letter and
in the Federal Judicial Center’s October 2004 report referenced in
the September 13 letter.




.

Hon. Carl E. Stewart
February 22, 2007
Page 2

At its meeting on January 22, the court voted to entirely
repeal three of these seven local rules, namely Fifth Circuit Rules
28.2.2 (summary of argument page limitatiomns), 28.2.5 (jurisdic-
tional statement citation of authority), and 28.2.6 (separate
heading for standard of review). It is anticipated that formal
action repealing these local rules will be taken so as to be
effective in the fall of 2007 when amendments to the Federal Rules
are generally effective.

At the referenced meeting, the court voted to retain the
other four identified local rules {namely Fifth Circuit Rules
28.2.1, 28.2.3, 28.2.4 and 28.3), generally for the following
reasons.

. Local Rule 28.2.1. Certificate of Interested
Persons. It was important to keep this because it
includes ({as well as all information required by
the corporate disclosure statement) non-~corporate
parties (not covered by the corporate disclosure
statement) that may cause recusal, and is hence
necessary for proper calendaring of cases and
avoidance of improper Jjudicial participation.
Three other courts (D.C., Federal and Eleventh)
also require disclosure broader than FRAP 26.1.

- Local Rule 28.2.3. Citations to record. Our local
rule requires “every assertion in briefs regarding
matters in the record must be supported by a
reference to the page number of the original
record.” This is broader than FRAP 28(a) (7) which
requires only ‘“appropriate references to the
record” and applies only to the *“statement of
facts” section of the brief (FRAP 28(e) also
requires, where reference is made to evidence whose
admissibility is in controversy, specific citation
to where the evidence appears, is offered, and is
ruled on). The Eleventh Circuit has a rule similar
to our 28.2.3 (the Tenth Circuit also has its own
rule) . It was felt that FRAP's ‘“appropriate
reference” was too vague (and limited), and that
greater specificity was a help to the court and
encouraged needed accuracy in briefing.
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Local Rule 28.2.4. Statement regarding oral
argument. While nothing in FRAP 28 requires such a
statement, FRAP 34(a) (1) specifically allows a
court to “require by local rule, a statement
explaining why oral argument should, or need not,
be permitted.” The Eighth, Tenth and Eleventh
Circuits have requirements similar to our 28.2.4.
Thies local rule is dimportant to our screening
system (and to help ensure compliance with our IOP
following Rule 34 which provides, properly in our
view, that dissents ox special concurrences are not
allowed on screenexrs where oral argument has been
requested) .,

Local Rule 28.3. Order of brief contents. This is
essentially the same as FRAP 28(a), but is
necesgsary to cover our certificate of interested
persons and statement regarding oral argument, as
well as the signature on the brief, none of which
are addressed by FRAP 28(a). Otherwise, our 28.3
is essentially the same as FRAP 28(a).

Very truly yours,
éi;éiyéﬁéiggg??gdﬁ&-’

Edith H. Jones

cc: Mr. Peter G. McCabe
Secretary to the Rules Committee
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MEMORANDUM

DATE: March 27, 2007
TO: ’ Advisory Committee on Appellate Rules
FROM: Catherine T. Struve, Reporter
RE: Item No. 05-06

At the November 2006 meeting, the Committee voted (5 to 4) to amend Rule 4(a)(4) to
remedy a problem that dates from the 1998 restyling. (A copy of my October 16, 2006 memo on
this question is enclosed.) In November, the Committee had before it the proposed amendment
to the text of Rule 4(a)(4), but did not have before it a note to accompany the proposed
amendment. The proposed text and note follow. The text differs slightly from that proposed in
my prior memo: Instead of changing the text to refer to “an alteration or amendment of a
Judgment,” the amendment now refers to “a judgment’s alteration or amendment.” This results
from style advice provided by Professor Kimble.
Rule 4. Appeal as of Right--When Taken
(a) Appeal in a Civil Case.

* %k k ok %k

“@) Effect of a Motion on a Notice of Appeal.

* Kk k ok ok

(B)(D) If a party files a notice of appeal after the court announces or enters a
judgment — but before it disposes of any motion listed in Rule 4(a)(4)(A)
— the notice becomes effective to appeal a judgment or order, in whole or
in part, when the order disposing of the last such remaining motion is
entered.

(i) A party intending to challenge an order disposing of any motion listed in

Rule 4(a)(4)(A), or a judgment-altered-oramended judgment’s alteration
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or amendment upon such a motion, must file a notice of appeal, or an
amended notice of appeal — in compliance with Rule 3(c) — within the
time prescribed by this Rule measured from the entry of the order

disposing of the last such remaining motion.

* % % %k ¥

Committee Note

Subdivision (a)(4)(B)(ii). Subdivision (a)(4)(B)(ii) is amended to address problems that
stemmed from the adoption — during the 1998 restyling project — of language referring to “a
judgment altered or amended upon™ a post-trial motion.

Prior to the restyling, subdivision (a)(4) instructed that “[a]ppellate review of an order
disposing of any of [the post-trial motions listed in subdivision (a)(4)] requires the party, in
compliance with Appellate Rule 3(c), to amend a previously filed notice of appeal. A party
intending to challenge an alteration or amendment of the judgment shall file a notice, or amended.
notice, of appeal within the time prescribed by this Rule 4 measured from the entry of the order
disposing of the last such motion outstanding.” After the restyling, subdivision (a)(4)(B)(ii)
provided: “A party intending to challenge an order disposing of any motion listed in Rule
4(a)(4)(A), or a judgment altered or amended upon such a motion, must file a notice of appeal, or
an amended notice of appeal — in compliance with Rule 3(c) — within the time prescribed by
this Rule measured from the entry of the order disposing of the last such remaining motion.”

One court has explained that the 1998 amendment introduced ambiguity into the Rule:
“The new formulation could be read to expand the obligation to file an amended notice to
circumstances where the ruling on the post-trial motion alters the prior judgment in an
insignificant manner or in a manner favorable to the appellant, even though the appeal is not
directed against the alteration of the judgment.” Sorensen v. City of New York, 413 F.3d 292,
296 n.2 (2d Cir. 2005). The current amendment removes that ambiguous reference to “a
judgment altered or amended upon™ a post-trial motion, and refers instead to “a judgment’s
alteration or amendment” upon such a motion.

Encl.
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MEMORANDUM

DATE: October 16, 2006

TO: Advisory Committee on Appellate Rules
FROM: Catherine T. Struve, Reporter

RE: Item No. 05-06

In Sorensen v. City of New York, 413 F.3d 292 (2d Cir. 2005), the court raised questions
concerning the operation of Rule 4(a)(4) in cases where a party files a notice of appeal and the
district court subsequently alters or amends the judgment.! In particular, the court held that
under Rule 4(a)(4)(B) the plaintiff’s initial notice of appeal did not effect an appeal from the
court’s later dismissal (on the posttrial motion) of one of the plaintiff’s claims. Writing for the
court, Judge Leval characterized Rule 4(a)(4) and its Note as ambiguous and contradictory, and
raised the possibility that problems could also arise for an appellant who fails to file a new or
amended notice of appeal after the district court amends the Jjudgment in the appellant’s favor.
See id. at 296 & n.2.

At the April 2006 meeting, the Committee decided to leave this matter on the study
agenda, and requested that I look into the amendment that produced the current language in Rule
- 4(a)(4). As the Committee is aware, the current language dates from the 1998 restyling.
However, to understand the questions raised by the Sorensen court, I thought it helpful to go back
to the 1993 amendments. The attached chart shows the evolution of the Rule from the pre-1993
version to the current version. '

1. The 1993 amendments to Rule 4

In 1993, Rule 4(a)(4) was amended to eliminate a trap for the untutored litigant. The
then-current version of the Rule provided in relevant part: “A notice of appeal filed before the
disposition of any of the above [timely post-trial] motions shall have no effect. A new notice of
appeal must be filed within the prescribed time measured from the entry of the order disposing of
the motion as provided above.” Under this provision, a notice of appeal filed while a timely

' In Sorensen, the district court initially entered a judgment which awarded relief on
certain claims and dismissed others. See 413 F.3d at 294. The plaintiff filed a notice of appeal,
and the district court subsequently granted a posttrial motion dismissing one of the claims on
which it had initially awarded relief. See id. The plaintiff failed to file a timely notice of appeal
that encompassed the judgment that ultimately resulted after this grant of posttrial relief. See id.
at 294-95. The Court of Appeals held that the plaintiff failed properly to preserve her challenge
to the district court’s dismissal of the relevant claim. See id. at 296.
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post-trial motion was pending was ineffective. To take an appeal, the appellant had to file a
notice of appeal after the disposition of the motion.

As the 1993 Advisory Committee Note explains, “[m]any litigants, especially pro se
litigants, fail to file the second notice of appeal, and several courts have expressed dissatisfaction
with the rule.” Accordingly, the 1993 amendments altered Rule 4(a)(4) to read in relevant part:

A notice of appeal filed after announcement or entry of the judgment but before
disposition of any of the above motions is ineffective to appeal from the judgment
or order, or part thereof, specified in the notice of appeal, until the entry of the
order disposing of the last such motion outstanding. Appellate review of an order
disposing of any of the above motions requires the party, in compliance with
Appellate Rule 3(c), to amend a previously filed notice of appeal. A party
intending to challenge an alteration or amendment of the judgment shall file a
notice, or amended notice, of appeal within the time prescribed by this Rule 4
measured from the entry of the order disposing of the last such motion
outstanding.

The text of this version of the Rule accomplished a number of things. First, it eliminated
the requirement for a second notice of appeal, so long as the appellant wished only to challenge
the initial judgment or other orders specified in the initial notice of appeal. This was clearly true
of a judgment left unchanged, or substantially unchanged, by the disposition of the posttrial
motions. It was also true of a judgment that was altered by the disposition of a posttrial motion,
so long as the aspects challenged by the appellant on appeal existed in the initial judgment. As
the 1993 Advisory Committee Note explained:

Because a notice of appeal will ripen into an effective appeal upon disposition of a
posttrial motion, in some instances there will be an appeal from a judgment that
has been altered substantially because the motion was granted in whole or in part.
Many such appeals will be dismissed for want of prosecution when the appellant
fails to meet the briefing schedule. But, the appellee may also move to strike the
appeal. When responding to such a motion, the appellant would have an
opportunity to state that, even though some relief sought in a posttrial motion was
granted, the appellant still plans to pursue the appeal. Because the appellant's
response would provide the appellee with sufficient notice of the appellant's
intentions, the Committee does not believe that an additional notice of appeal is
needed.

Second, the version adopted in 1993 made clear that if a party wished to challenge the
disposition of a posttrial motion, or otherwise wished to challenge any alteration or amendment
of the initial judgment, the party had to file a new or amended notice of appeal. This was clear
from the text of the Rule, and it was underscored by the Committee Note, which explained: “If
the judgment is altered upon disposition of a posttrial motion, however, and if a party wishes to
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appeal from the disposition of the motion, the party must amend the notice to so indicate.”

Thus, Rule 4(a)(4) as it existed prior to the 1998 restyling” provided straightforward
answers to each of the questions posed by the Sorensen court in footnote 2 of its opinion:

o “[W1hether the requirement of a new or amended notice to appeal the ruling on the
post-trial motion arises only when the ruling on the post-judgment motion alters the
judgment, as opposed to when the ruling declines to alter the judgment™:

o) Clearly, the answer under the pre-1998 version of the Rule was that no new or
amended notice of appeal was necessary when the post-judgment motion was
denied.’ The clear intention of the 1993 amendment — apparent from the face of
the pre-1993 and post-1993 Rule text — is to provide that a notice of appeal filed
while a timely post-trial motion is pending takes effect after the disposition of that
motion. If a new or amended notice of appeal were required even when the post-
trial motion was denied, then the clear intent of the amendment would have failed,
because the cases to which it could apply would be a null set.

° “[W]hether a new or amended notice is required when the ruling on the post-trial motion
alters the judgment in a manner favorable to the appellant, or alters it only in an
insignificant manner, or supersedes the original judgment without alteration, so that the
merits of the appeal do not depend on differences between the earlier judgment and the
later one™:

? Rule 4(a)(4) was amended slightly in 1995 to read in relevant part:

Appellate review of an order disposing of any of the above motions requires the
party, in compliance with Appellate Rule 3(c), to amend a previously filed notice
of appeal. A party intending to challenge an alteration or amendment of the
judgment shall file amamendednotice a notice. or amended notice, of appeal
within the time prescribed by this Rule 4 measured from the entry of the order
disposing of the last such motion outstanding.

The 1995 Committee Note explains that this amendment was designed “to clarify the fact
that a party who wants to obtain review of an alteration or amendment of a judgment must file a
notice of appeal or amend a previously filed notice to indicate intent to appeal from the altered
judgment.” There is no reason to think that this change in the Rule’s text would alter the answers
to the questions posed by the Sorensen court. Thus, if those questions are currently problematic,
it must be because of the language adopted in the 1998 restyling.

? Of course, an appellant who wishes also to challenge the denial of the post-trial motlon
must amend the notice of appeal to encompass that issue.
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o The text of the pre-1998 Rule required a new or amended notice of appeal if the
litigant wished to challenge an order disposing of a post-trial motion or to
challenge an alteration or amendment of the judgment. Neither situation is
present when the ruling on the post-trial motion alters the judgment in a manner
favorable to the appellant, so no new notice of appeal would have been required.*

o Likewise, if the post-trial motion resulted in an “insignificant” alteration of the
judgment, presumably the appellant would not be seeking to challenge that
particular alteration on appeal, but rather would continue to seek appellate review
of some aspect that existed in the original judgment. No new or amended notice
of appeal would be necessary.

o If a ruling on the post-trial motion resulted in the entry of a new judgment, which
was precisely the same as the prior judgment, the appellant would not be seeking
to challenge an alteration or amendment of the judgment.

II. The 1998 restyling of Rule 4

The Advisory Committee appears to have begun the restyling process circa 1994. It
considered the first chunk of proposed restyled rules at its October 1994 meeting. The proposed
restyling was published for comment in 1996. The package of restyled rules ultimately took
effect December 1, 1998. I have reviewed the Advisory Committee minutes available on the AO
website for meetings from 1994 through 1998, but those minutes do not discuss the restyling of
the language with which this memo is particularly concerned.

Restyled Rule 4(a)(4)(B), as published for comment, read as follows:

(1) If a party files a notice of appeal after the court announces or enters a judgment
— but before it disposes of any motion listed in Rule 4(a)(4)(A) — the notice
becomes effective to appeal a judgment or order, in whole or in part, when the
order disposing of the last such remaining motion is entered.

(i) To challenge an order disposing of the motion, or a judgment altered or
amended upon such a motion, a party must file a notice of appeal, or an amended
notice of appeal — in compliance with Rule 3(c) — within the time prescribed by

* Admittedly, if the appellant still wishes to take the appeal, it is likely that this is
because some aspect of the appellant’s post-trial motion has been denied — so that the appellant
could be viewed as challenging the disposition — i.e., denial — of that part of the post-trial motion.
But that clearly can’t be what is meant by the disposition of a post-trial motion, because if it
were, then that would be true any time that the ruling declines to alter a challenged aspect of the

Judgment.
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this Rule measured from the entry of the order disposing of the last such
remaining motion.

The wording of the Rule was altered in some respects after the comment period, but the
language that concerns us was already part of the proposed restyled Rule as published: Unlike the
pre-1998 version — which referred to challenges to “an alteration or amendment of the
Jjudgment” — the proposed restyled version referred to challenges to “a judgment altered or
amended” upon a post-trial motion. The implications of this shift are reviewed in more detail in
Part III below.

The Advisory Committee’s May 1997 report to the Standing Committee attaches a
summary of the comments submitted on the restyling package. Evidently, at least two
commentators questioned the proposed language in restyled Rule 4(a)(4)(B). As described in the
summary, Francis Fox stated that

he . . . does not understand new Rule 4(a)(4)(B). He also notes that he does not
know what the phrase “in whole or in part” does in (B)(i). He says that the
prematurely filed notice of appeal will be effective to save the appeal, in whole or
in part, once a pending motion has been decided; but then (B)(i1) requires another
notice of appeal where the particular motion has amended something. He says
that one would think that the amended something would be part of the judgment
or order that has already been appealed “in whole or in part” by (B)(i).

May 1997 Report to Standing Committee at 21. Cathy Catterson, the Ninth Circuit Clerk,
forwarded comments from members of the Ninth Circuit Advisory Committee; the summary
stated that those comments included the following:

Rule 4(a)(4)(B) may inject an ambiguity into whether an amended notice must be
filed. The ambiguity arises because (B)(i) now provides that an early notice
“becomes effective” when the order disposing of the last remaining motion is
entered, and then (B)(ii) states that once the order disposing of the motion is
entered the challenging party must file a notice or amended notice. One might
read the rule to suggest that because you filed an earlier notice that is now
“effective” that notice qualifies as the notice required by (B)(ii). The
commentator suggests rephrasing the rule to clarify that the earlier filed notice is
ineffective, but upon the district court’s action on the pending motion, the party
can either file a new notice or simply amend the earlier one.

Id. at 25.
Though both these comments critiqued the proposed language of 4(a)(4)(B), neither

focused on the use of the language concerning challenges to “a judgment altered or amended
upon” a post-trial motion — i.e., neither focused on the change giving rise to the difficulties
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discussed in this memo. Thus, when the language of Rule 4(a)(4)(B) was changed after the
comment period, the change did not address that difficulty. “To challenge an order disposing of
the motion, or a judgment altered or amended upon such a motion, a party must file a notice of
appeal . .. .” became “A party intending to challenge an order disposing of any motion listed in
Rule 4(a)(4)(A), or a judgment altered or amended upon such a motion, must file a notice of
appeal . ... Report at 27. But though the Gap Report asserts that this change was adopted “to
help clarify the meaning,” id., the change did nothing to address the difficulty that would be
caused by the use of the “judgment altered or amended” language.

III.  Current Rule 4(a)(4)(B): Interpretation and assessment
As aresult of the restyling, Rule 4(a)(4)(B) currently provides, in relevant part:

(B)(1) If a party files a notice of appeal after the court announces or enters a
judgment--but before it disposes of any motion listed in Rule 4(a)(4)(A)--the
notice becomes effective to appeal a judgment or order, in whole or in part, when
the order disposing of the last such remaining motion is entered.

(i1) A party intending to challenge an order disposing of any motion listed in
Rule 4(a)(4)(A), or a judgment altered or amended upon such a motion, must
file a notice of appeal, or an amended notice of appeal--in compliance with Rule
3(c)--within the time prescribed by this Rule measured from the entry of the order
disposing of the last such remaining motion.

The restyled Rule’s reference to challenges to “a judgment altered or amended upon” a
post-trial motion is the source of the confusion noted by the Sorensen court. If one were to read
Rule 4(a)(4)(B)(ii) in isolation, one might conclude that any time a court’s disposition of a post-
trial motion alters or amends a judgment, the Rule requires any and all appellants to file a new or
amended notice of appeal after that disposition of the post-trial motion. Nor would recourse to
Rule 4(a)(4)(B)(i) necessarily dispel this impression: The suggested reading of Rule
4(a)(4)(B)(ii) would not render (4)(a)(4)(B)(i) surplusage, because that subdivision would still
cover situations where all the post-trial motions are denied.

If such a reading of the current Rule were correct, then the 1998 restyling would have
produced a substantive change: The Rule would now require an appellant to file a new or
amended notice of appeal even if the intervening disposition of the post-trial motion altered the
judgment only insignificantly, or in a way that was favorable to the appellant. But such a reading
should be rejected. The 1998 Advisory Committee Note stresses that (with exceptions not
relevant here) the 1998 amendments to Rule 4 were “intended to be stylistic only.”

A court that is willing to give weight to Advisory Committee Notes when interpreting the

66




Rules’ should continue to answer the questions posed by footnote 2 of the Sorensen opinion in
the same way that they would have been answered under the pre-restyling version of the Rule.®
Indeed, even a court that is normally unwilling to_give weight to the Notes should be willing to
consult them (and thus employ them to reach the appropriate interpretation of Rule 4(a)(4)(B)(ii))
when confronted with a circumstance in which the text’s application would result in absurdity’ —
as it would if Rule 4(a)(4)(B)(ii) were read to require an amended notice of appeal when a
judgment has been altered in a way that benefits the appellant.

However, the existence of a persuasive argument that the restyling did not alter Rule
4(a)(4)(B)(i1)’s effects does not mean that the language is unproblematic. One mi ght argue that
readers of Rule 4(a)(4)(B)(ii) should not have to research the pre-restyling version of the Rule in
order to discern the meaning of the current version. It is thus worth considering whether there is
a simple way to clear up the confusion. One possibility would be to amend Rule 4(a)(4)(B)(ii) to
read as follows:

A party intending to challenge an order disposing of any motion listed in Rule

4(a)(4)(A), or ajudgment-attered-or-amended an alteration or amendment of a

> See Catherine T. Struve, The Paradox of Delegation: Interpreting the Federal Rules of
Civil Procedure, 150 U. Pa. L. Rev. 1099, 1159 (2002) (arguing that “the main textualist
objections to the use of legislative history lack bite when applied to the Advisory Committee
Notes”).

6 At least one treatise appears to interpret the current version of the Rule in this way.
Discussing the current Rule, that treatise observes that “the premature notice of appeal will not
be effective to challenge the district court's rulings on the post-trial motions. To review those
decisions, or any part of the judgment amended as a result of such a decision, one must amend
the notice of appeal already filed, or file a new notice of appeal.” Michael E. Tigar & Jane B.
Tigar, Federal Appeals Jurisdiction and Practice § 6.03, at 336-37 (3d ed. 1999). (The quoted
language is, I realize, ambiguous — but read in context, I think this text suggests the view that
challenges to an unchanged portion of the judgment do not require amendment of the notice of
appeal.) Though it does not refer specifically to the language of the current Rule, Moore’s takes
a similar view: “[When a post-decisional motion is made in a civil case, and a notice of appeal is
filed before it is decided, if a party wants to have the disposition of that motion, or any change in
the judgment made as a result of that motion, reviewed on appeal, that party must file an
amended notice of appeal.” 20 Moore's Federal Practice - Civil § 304.13[1]. The Federal
Practice & Procedure treatise is less informative on the question at hand, because it focuses on
the pre-1998 language. See 16A Wright, Miller, Cooper & Schiltz, Federal Practice & Procedure
§ 3950.4.

7 See Green v. Bock Laundry Mach. Co., 490 U.S. 504, 527 (1989) (Scalia, J., concurring
in the judgment) (conceding that legislative history may be consulted "to verify that what seems
* to us an unthinkable disposition . . . was indeed unthought of").
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judgment upon such a motion, must file a notice of appeal, or an amended notice
of appeal-in compliance with Rule 3(c)-within the time prescribed by this Rule
measured from the entry of the order disposing of the last such remaining métion.

V. Conclusion

The Sorensen court has identified difficulties in the interpretation of current Rule
4(a)(4)(B)(i1). Those difficulties stem largely from the adoption — during the 1998 restyling
project — of language concerning “a judgment altered or amended upon” a post-trial motion. A
return to the pre-1998 phrase “an alteration or amendment of” the judgment could alleviate the
confusion.
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Pre-1993 amendment

‘ Pre-1995 amendment

Pre-1998 restyling

Current Rule 4(a)(4)

(4) If a timely motion
under the Federal Rules
of Civil Procedure is
filed in the district court
by any party: (i) for
Jjudgment under Rule
50(b); (ii) under Rule
52(b) to amend or make
additional findings of
fact, whether or not an
alteration of the
judgment would be
required if the motion is
granted; (iii) under Rule
59 to alter or amend the
judgment; or (iv) under
Rule 59 for a new trial,
the time for appeal for
all parties shall run
from the entry of the
order denying a new
trial or granting or
denying any other such
motion. A notice of
appeal filed before the
disposition of any of
the above motions
shall have no effect. A
new notice of appeal
must be filed within
the prescribed time
measured from the
entry of the order
disposing of the
motion as provided
above. No additional
fees shall be required
for such filing.

(4) If any party makes a timely motion of a type
specified immediately below, the time for appeal
for all parties runs from the entry of the order
disposing of the last such motion outstanding.
This provision applies to a timely motion under
the Federal Rules of Civil Procedure:

(A) for judgment under Rule 50(b);

(B) to amend or make additional findings of fact
under Rule 52(b), whether or not granting the
motion would alter the judgment;

(C) to alter or amend the judgment under Rule 59;
(D) for attorney's fees under Rule 54 if a district
court under Rule 58 extends the time for appeal;
(E) for a new trial under Rule 59; or

(F) for relief under Rule 60 if the nfotion is served
within 10 days after the entry of judgment.

A notice of appeal filed after announcement or
entry of the judgment but before disposition of
any of the above motions is ineffective to appeal
from the judgment or order, or part thereof,
specified in the notice of appeal, until the'date 6f
the entry of the order disposing of the last such
motion outstanding. Appellate review of an
order disposing of any of the above motions
requires the party, in compliance with
Appellate Rule 3(c), to amend a previously filed
notice of appeal. A party intending to challenge
an alteration or amendment of the judgment
shall file an amended notice of appeal within
the time prescribed by this Rule 4 measured
from the entry of the order disposing of the last
such motion outstanding. No additional fees will
be required for filing an amended notice.

(4) If any party files a timely motion of a type
specified immediately below, the time for appeal
for all parties runs from the entry of the order
disposing of the last such motion outstanding.
This provision applies to a timely motion under
the Federal Rules of Civil Procedure:

(A) for judgment under Rule 50(b);

(B) to amend or make additional findings of fact
under Rule 52(b), whether or not granting the
motion would alter the judgment;

(C) to alter or amend the judgment under Rule 59;
(D) for attorney's fees under Rule 54 if a district
court under Rule 58 extends the time for appeal;
(E) for a new trial under Rule 59; or

(F) for relief under Rule 60 if the motion is filed
no later than 10 days after the entry of judgment.

A notice of appeal filed after announcement or
entry of the judgment but before disposition of
any of the above motions is ineffective to appeal
from the judgment or order, or part thereof,
specified in the notice of appeal, until the entry
of the order disposing of the last such motion
outstanding. Appellate review of an order
disposing of any of the above motions requires
the party, in compliance with Appellate Rule
3(c), to amend a previously filed notice of
appeal. A party intending to challenge an
alteration or amendment of the judgment shall
file a notice, or-amended 5no,,ti¢e,}of appeal
within the time prescribed by this Rule 4
measured from the entry of the order disposing
of the last such motion outstanding. No
additional fees will be required for filing an
amended notice.

(4) Effect of a Motion on a Notice of Appeal.

(A) If a party timely files in the district court any
of the following motions under the Federal Rules
of Civil Procedure, the time to file an appeal runs
for all parties from the entry of the order
disposing of the last such remaining motion:

(i) for judgment under Rule 50(b);

(i1) to amend or make additional factual findings
under Rule 52(b), whether or not granting the
motion would alter the judgment;

(iii) for attorney's fees under Rule 54 if the district
court extends the time to appeal under Rule 58;
(iv) to alter or amend the judgment under Rule 59,
(v) for a new trial under Rule 59; or

(vi) for relief under Rule 60 if the motion is filed
no later than 10 days after the judgment is entered.

(B)(d) If a party files a notice of appeal after the
court annournces or enters a judgment--but before
it disposes of any motion listed in Rule
4(a)(4)(A)--the notice becomes effective to
appeal a judgment or order, in whole or in
part, when the order disposing of the last such
remaining motion is entered.

(ii) A party intending to challenge an order
disposing of any motion listed in Rule
4(a)(4)(A), or a judgment altered or amended
upon such a motion, must file a notice of
appeal, or an amended notice of appeal--in
compliance with Rule 3(c)--within the time
prescribed by this Rule measured from the entry
of the order disposing of the last such remaining
motion.

(iii) No additional fee is required to file an
amended notice.
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MEMORANDUM

DATE: March 23, 2007

TO: Judge Carl E. Stewart
FROM: Appellate Rules Deadlines Subcommittee
RE: Time-Computation Project

We write to summarize our recommendations relating to the Time-Computation Project.
Part I presents the template, adapted to the context of the Appellate Rules. Part II presents our
recommendations concerning changes to time periods set by the Appellate Rules. Those
recommendations are also summarized in the enclosed chart. Part Il considers the question of
statutory deadlines, and lists the statutory periods that we would recommend including on the list
of statutes that Congress should be asked to change if the Time-Computation Project goes
forward.

L. Amending Appellate Rule 26(a) to adopt the template

This Part sets forth the draft amended Rule 26(a), in two redlined versions. The first is
redlined to show the changes from current Rule 26(a). The second is redlined to show ways in
which the draft amended Rule and Note differ from the current template Rule and Note provided
by the Time-Computation Subcommittee; these differences arise from the need to adapt the
template to the particular context of the Appellate Rules.

Here is the proposed draft of amended Rule 26(a), redlined to show how it differs from
the current Rule 26(a). Subdivision (a)(6)(B) includes a bracketed sentence that defines “state.”
This sentence would not be necessary if the Committee were to adopt a new provision defining
“state” for purposes of the Appellate Rules in general; the need for the definition, and the choice
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14

15

16

17

18

19

between placing the definition in Rule 26(a) and placing it elsewhere in the Rules, are discussed
in a separate memo.'

Rule 26. Computing and Extending Time

(@)_

Computing Time.- The following rules apply in computing any time period-oftime

specified in these rulesor, in any local rule; _or court order, or applicable-statute:

Vi AN

1
1y

.

Exeludein any statute that does not specify a method of computing time.

Period Stated in Davys or a Longer Unit. When the period is stated in days or a

longer unit of time:

(A)  exclude the day of the act;-event-or-default that beginstriggers the period:;

(2B) Excludecount every day. including intermediate Saturdays,

Sundays, and legal holidays-whemthe-pertod-istess-thant-days;
tntess-stated-incatendar-days:

L4

Include; and

(C)  include the last day of the period-untessit, but if the last day is a Saturday,

S d 1 h B R B | +£41 4+ 4. 1 ] MPREE ok 4 M vy
un ay, ICgar HUIIUA y ;" OT==TT UICaci oo aone1s g a }JCIPCI NI COUUrt==a

d it l | ” ko-the-clerkis-off

. bie-

Y

=

Asused-in-thts lulo, "lcgal huﬁda_y" meansINew—Yearisor le;ngl holidav. the period

continues to run until the end of the next day that is not a Saturday. Sunday. or

legal holiday.

Period Stated in Hours. When the period is stated in hours:

' Reporter’s note: See memo concerning Item No. 07-AP-D.

-
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2

begin counting immediately on the occurrence of the event that triggers the

E

period;

(B)  count every hour, including hours during intermediate Saturdays, Sundays,

and legal holidays: and

if the period would end on a Saturday. Sunday. or legal holiday, then

o

continue the period until the same time on the next day that is not a

Saturday, Sunday, or legal holiday.

Inaccessibility of Clerk’s Office. Unless the court orders otherwise, if the clerk’s

office is inaccessible:

(A)  on the last day for filing under Rule 26(a)(1), then the time for filing is

extended to the first accessible day that is not a Saturdav, Sunday. or legal

holiday:; or

(B)  during the last hour for filing under Rule 26(a)(2). then the time for filing

is extended to the same time on the first accessible day that is not a

Saturday, Sunday, or legal holiday.

"Last Day" Defined. Unless a different time is set by a statute, local rule, or

order in the case. the last day ends:

(A)  for electronic filing, at midnight in the court's time zone: and

(B)  for filing by other means, when the clerk’s office is scheduled to close.

“Next Day” Defined. The “next day” is determined by continuing to count

forward when the period is measured after an event and backward when measured

before an event.

“Legal Holiday” Defined. “‘Legal holiday” means:

3.

l
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(A) the day set aside by statute for observing New Year’s Day, Martin Luther

King; Jr.'s’s Birthday, Washington”s Birthday, Memorial Day,
Independence Day, Labor Day, Columbus Day, Veterans” Day,
Thanksgiving Day, or Christmas Day;; and

any other day declared a holiday by the President, Congress, or the state in

E

which is located either the district court that rendered the challenged
judgment or order, or the circuit clerk”s principal office. [The word ‘state,”

as used in this Rule. includes the Territories, the District of Columbia and

the Commonwealth of Puerto Rico.]?

Here is the proposed draft, redlined to show how it differs from the text and note of the
template rule. The alterations from the template rule are designed to adapt to the context of the
Appellate Rules. In the note’s discussion of subdivision (a)(2), the times used in the examples
have been changed to rounder times. This change arose because the times in the template note
(e.g., 2:17 p.m.) struck one of us as incongruous. (The choice of 2:17 p.m. in the template draft
had been made at the suggestion of one of the participants in the time-computation project, who
suggested that it was important to illustrate that times are not to be “rounded up.”)

Rule 626. Computing and Extending Time
(a) Computing Time. The following rules apply in computing any time period specified in

these rules, in any local rule or court order, or in any statute that does not specify a

method of computing time.

1) Period Stated in Days or a Longer Unit. When the period is stated in days or a

longer unit of time:

* Reporter’s note: After the subcommittee finalized this memo, I performed further
research concerning the definition of the term “state,” and I would now propose slightly different
language: “The word ‘state,” as used in this Rule, includes the District of Columbia and any
commonwealth, territory, or possession of the United States.” The subcommittee has not yet
reviewed this proposed change in the definition.

4.
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A)

B)

©

exclude the day of the event that triggers the period;

count every day, including intermediate Saturdays, Sundays, and legal
holidays; and

include the last day of the period, but if the last day is a Saturday, Sunday,
or legal holiday, the period continues to run until the end of the next day

that is not a Saturday, Sunday, or legal holiday.

Period Stated in Hours. When the period is stated in hours:

A

(B)

©

begin counting immediately on the occurrence of the event that triggers the
period;

count every hour, including hours during intermediate Saturdays, Sundays,
and legal holidays; and

if the period would end on a Saturday, Sunday, or legal holiday, then
continue the period until the same time on the next day that is not a

Saturday, Sunday, or legal holiday.

Inaccessibility of Clerk’s Office. Unless the court orders otherwise, if the clerk’s

office is inaccessible:

(A)

(B)

on the last day for filing under Rule 626(a)(1), then the time for filing is
extended to the first accessible day that is not a Saturday, Sunday, or legal
holiday; or

during the last hour for filing under Rule 626(a)(2), then the time for filing
is extended to the same time on the first accessible day that is not a

Saturday, Sunday, or legal holiday.
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) "Last Day" Defined. Unless a different time is set by a statute, local rule, or

order in the case, the last day ends:
(A)  for electronic filing, at midnight in the court's time zone; and
(B)  for filing by other means, when the clerk’s office is scheduled to close.

5) “Next Day” Defined. The “next day” is determined by continuing to count
forward when the period is measured after an event and backward when measured
before an event.

6) “Legal Holiday” Defined. “Legal holiday” means:

(A)  the day set aside by statute for observing New Year’s Day, Martin Luther
King Jr.’s Birthday, Washington’s Birthday, Memorial Day, Independence
Day, Labor Day, Columbus Day, Veterans’ Day, Thanksgiving Day, or
Christmas Day; and

(B)  any other day declared a holiday by the President, Congress, or the state

wherein which is located either the district court ts-toeatedthat rendered |

the challenged judgment or order, or the circuit clerk’s principal office. |
[The word ‘state,” as used in this Rule, includes the Territories, the District
of Columbia and the Commonwealth of Puerto Rico.}?
Committee Note
Subdivision (a). Subdivision (a) has been amended to simplify and clarify the provisions
that describe how deadlines are computed. Subdivision (a) governs the computation of any time
period found in a Federal Rule of €ivitAppellate Procedure, a statute, a local rule, or a court |

order. In accordance with Rule 8347(a)(1), a local rule may not direct that a deadline be o
computed in a manner inconsistent with subdivision (a).

? Reporter’s note: Please see footnote 2 for my proposal concerning a slight revision to

the proposed definition of “state.”
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The time-computation provisions of subdivision (a) apply only when a time period must
be computed. They do not apply when a fixed time to act is set. The amendments thus carry
forward the approach taken in Violette v. P.A. Days, Inc., 427 F.3d 1015, 1016 (6th Cir. 2005)
(holding that Civil Rule 6(a) “does not apply to situations where the court has established a
specific calendar day as a deadline™), and reject the contrary holding of In re American
Healthcare Management, Inc., 900 F.2d 827, 832 (5th Cir. 1990) (holding that Bankruptcy Rule
9006(a) governs treatment of date-certain deadline set by court order). If, for example, the date
for filing is “no later than November 1, 2007,” subdivision (a) does not govern. But if a filing is
required to be made “within 10 days” or “within 72 hours,” subdivision (a) describes how that
deadline is computed.

Subdivision (a) does not apply when computing a time period set by a statute if the statute
specifies a method of computing time. See, e.g., [CITE].

Subdivision (a)(1). New subdivision (a)(1) addresses the computation of time periods
that are stated in days. It also applies to time periods that are stated in weeks, months, or years—
See;eg5Rule66(b;_though no such time period currently appears in the Federal Rules of
Appellate Procedure, such periods may be set by other covered provisions such as a local rule.
See, e.g.. Third Circuit Local Appellate Rule 46.3(c)(1). Subdivision (a)(1)(B)’s directive to
“count every day” is relevant only if the period is stated in days (not weeks, months or years).

Under former Rule 626(a), a period of 11 days or more was computed differently than a
period of less than 11 days. Intermediate Saturdays, Sundays, and legal holidays were included
in computing the longer periods, but excluded in computing the shorter periods. Former Rule
626(a) thus made computing deadlines unnecessarily complicated and led to counterintuitive
results. For example, a 10-day period and a 14-day period that started on the same day usually
ended on the same day — and the 10-day period not infrequently ended later than the 14-day
period. See Miltimore Sales, Inc. v. Int’l Rectifier, Inc., 412 F.3d 685, 686 (6th Cir. 2005).

Under new subdivision (a)(1), all deadlines stated in days (no matter the length) are
computed in the same way. The day of the event that triggers the deadline is not counted. All
other days — including intermediate Saturdays, Sundays, and legal holidays — are counted, with
only one exception: If the period ends on a Saturday, Sunday, or legal holiday, then the deadline
falls on the next day that is not a Saturday, Sunday, or legal holiday. An illustration is provided
below in the discussion of subdivision (a)(5). Subdivision (a)(3) addresses filing deadlines that
expire on a day when the clerk’s office is inaccessible.

Where subdivision (a) formerly referred to the “act, event, or default” that triggers the
deadline, new subdivision (a) refers simply to the “event” that triggers the deadline; this change
in terminology is adopted for brevity and simplicity, and is not intended to change meaning.

Periods previously expressed as less than 11 days will be shortened as a practical matter
by the decision to count intermediate Saturdays, Sundays, and legal holidays in computing all
periods. Many of those periods have been lengthened to compensate for the change. See, e.g.,
[CITE].
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Most of the 10-day periods were adjusted to meet the change in computation method by
setting 14 days as the new period. A 14-day period corresponds to the most frequent result of a
10-day period under the former computation method — two Saturdays and two Sundays were
excluded, giving 14 days in all. A 14-day period has an additional advantage. The final day falls
on the same day of the week as the event that triggered the period — the 14th day after a
Monday, for example, is a Monday. This advantage of using week-long periods led to adopting
7-day periods to replace some of the periods set at less than 10 days, and 21-day periods to
replace 20-day periods. Thirty-day and longer periods, however, were generattyretained without
change.

Subdivision (a)(2). New subdivision (a)(2) addresses the computation of time periods
that are stated in hours. No such deadline currently appears in the Federal Rules of
€ivitAppellate Procedure. But some statutes contain deadlines stated in hours, as do some court
orders issued in expedited proceedings.

Under subdivision (a)(2), a deadline stated in hours starts to run immediately on the
occurrence of the event that triggers the deadline. The deadline generally ends when the time
expires. If, however, the time period expires at a specific time (say, 2:1+730 p.m.) on a Saturday,
Sunday, or legal holiday, then the deadline is extended to the same time (2:1730 p.m.) on the
next day that is not a Saturday, Sunday, or legal holiday. Periods stated in hours are not to be
“rounded up” to the next whole hour. Subdivision (a)(3) addresses situations when the clerk’s
office is inaccessible during the last hour before a filing deadline expires.

Subdivision (a)(2)(B) directs that every hour be counted. Thus, for example, a 72-hour
period that commences at 10:2300 a.m. on Friday, November 2, 2007, will run until 9: 2300 a.m.
on Monday, November 5; the dlscrepancy in start and end times in this example results from the
intervening shift from daylight saving time to standard time.

Subdivision (a)(3). When determining the last day of a filing period stated in days or a
longer unit of time, a day on which the clerk’s office is not accessible because of the weather or
another reason is treated like a Saturday, Sunday, or legal holiday. When determining the end of
a filing period stated in hours, if the clerk’s office is inaccessible during the last hour of the filing
period computed under subdivision (a)(2) then the period is extended to the same time on the
next day that is not a weekend, holiday or day when the clerk’s office is inaccessible.

Subdivision (a)(3)’s extensions apply “[u]nless the court orders otherwise.” In some
circumstances, the court might not wish a period of inaccessibility to trigger a full 24-hour
extension; in those instances, the court can specify a briefer extension.

The text of the rule no longer refers to “weather or other conditions” as the reason for the
inaccessibility of the clerk’s office. The reference to “weather” was deleted from the text to
underscore that inaccessibility can occur for reasons unrelated to weather, such as an outage of
the electronic filing system. Weather can still be a reason for inaccessibility of the clerk’s office.
The rule does not attempt to define inaccessibility. Rather, the concept will continue to develop
through caselaw, see, e.g., Tchakmakjian v. Department of Defense, 57 Fed. Appx. 438. 441
(Fed. Cir. 2003) (unpublished per curiam opinion) (inaccessibility “due to anthrax concerns”); cf.
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William G. Phelps, When Is Office of Clerk of Court Inaccessible Due to Weather or Other
Conditions for Purpose of Computing Time Period for Filing Papers under Rule 6(a) of Federal
Rules of Civil Procedure, 135 A.L.R. Fed. 259 (1996) (collecting cases). In addition, many-local

provisions may address inaccessibility for purposes of electronic filing;see; ez D—KamRute
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Subdivision (a)(4). New subdivision (a)(4) defines the end of the last day of a period for
purposes of subdivision (a)(1). Subdivision (a)(4) does not apply in computing periods stated in
hours under subdivision (a)(2), and does not apply if a different time is set by a statute, local rule,
or order in the case. A local rule may provide, for example, that papers filed in a drop box after
the normal hours of the clerk’s office are filed as of the day that is date-stamped on the papers by
a device in the drop box.

28 U.S.C. § 452 provides that “[a]ll courts of the United States shall be deemed always
open for the purpose of filing proper papers, issuing and returning process, and making motions
and orders.” A corresponding provision exists in Rule 77(a). Some courts have held that these
provisions permit an after-hours filing by handing the papers to an appropriate official. See, e.g.,
Casalduc v. Diaz, 117 F.2d 915, 917 (1st Cir. 1941). Subdivision (a)(4) does not address the
effect of the statute on the question of after-hours filing; instead, the rule is designed to deal with
filings in the ordinary course without regard to Section 452.

Subdivision (a)(5). New subdivision (a)(5) defines the “next” day for purposes of
subdivisions (a)(1)(C) and (a)(2)(C). The Federal Rules of €ivitAppellate Procedure contain
both forward-looking time periods and backward-looking time periods. A forward-looking time
penod requlres somethmg to be done within a perlod of time after an event See, e. g Rule 55(b)

(subject to certain exceptions, notice of appeal in a civil case must be filed ¢ w1thm 30 days after
the judgment or order appealed from is entered”). A backward-looking time period requires
somethmg to be done w1th1n a penod of t1me before an event See, e. g Rule %Geﬂ—fpames-must

brief must be filed at least 7 days before argument unless the court, for good cause, allows a later

filing.”). In determining what is the “next” day for purposes of subdivisions (a)(1)(C) and
(a)(2)(C), one should continue counting in the same direction — that is, forward when computing
a forward-looking period and backward when computing a backward-looking period. If, for
example, a filing is due within 10 days affer an event, and the tenth day falls on Saturday,
September 1, 2007, then the filing is due on Tuesday, September 4, 2007 (Monday, September 3,
is Labor Day). But if a filing is due 10 days before an event, and the tenth day falls on Saturday,
September 1, then the filing is due on Friday, August 31.

Subdivision (a)(6). New subdivision (a)(6) defines “legal holiday” for purposes of the
Federal Rules of €rvitAppellate Procedure, including the time-computation provisions of
subdivision (a).
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I1. Proposed changes to time periods in the Appellate Rules

We recommend the following changes to time periods in the Appellate Rules, in order to
offset the shift to a days-are-days time-computation method. Our recommendations are also
listed in the enclosed chart. The chart is sorted by Rule number, and it shows how our current
recommendations differ from those that we made in our memo last fall: The far right-hand
column shows our current proposals, while the column to the left of that one shows our proposals
as of last fall. The main change that we have made since last fall stems from the fact that the
other Advisory Committees are applying a fairly robust presumption in favor of extending
deadlines to multiples of 7 days (though periods over 21 days are exempt from this presumption).
This was not the approach that we took last fall; at that time, our subcommittee felt that, as to
existing 10-day deadlines, the fact that the deadlines had existed in their current nominal form
prior to 2002 (i.e., when a days-are-days approach applied to 10-day deadlines) weighed in favor
of keeping the 10-day periods at 10 days. On consideration, we feel that this approach is out of
step with that taken by the other Committees, and our current recommenda’uons apply the
7- day—multlple presumption unless there is a strong reason not to do so.

A. Conforming amendments — removing “calendar” from “calendar days”

Some rules currently specify that a time period is counted in “calendar days.” Under the
proposed “days are days” approach, “calendar” will be redundant. Accordingly, we propose the
following amendments:
Rule 25. Filing and Service

(a) Filing.

% %k %k % %

) Filing: Method and Timeliness
* %k %k k Xk
(B) A brief or appendix. A brief or appendix is timely filed, however, if
on or before the last day for filing, it is:
(1) mailed to the clerk by First-Class Mail, or other class of mail
that is at least as expeditious, postage prepaid; or
(11) dispatched to a third-party commercial carrier for delivery to

the clerk within 3 eatendar days.
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(c) Manner of Service.
(1) Service may be any of the following:
* %k %k %k ¥
(C) by third-party commercial carrier for delivery within 3 eatendar days;
or
* % % k %
Committee Note
Under former Rule 26(a), short periods that span weekends or holidays were computed
without counting those weekends or holidays. To specify that a period should be calculated by
counting all intermediate days, including weekends or holidays, the Rules used the term
“calendar days.” Rule 26(a) now takes a “days-are-days” approach under which all intermediate

days are counted, no matter how short the period. Accordingly, “3 calendar days” in subdivisions
(a)(2)(B)(ii) and (c)(1)(C) is amended to read simply “3 days.”

Rule 26. Computing and Extending Time
* ok ko *

(c) Additional Time after Service. When a party is required or permitted to act within a
prescribed period after a paper is served on that party, 3 catendar days are added to the prescribed
period unless the paper is delivered on the date of service stated in the proof of service. For
purposes of this Rule 26(c), a paper that is served electronically is not treated as delivered on the
date of service stated in the proof of service.

Committee Note

Subdivision (c¢). To specify that a period should be calculated by counting all
intermediate days, including weekends or holidays, the Rules formerly used the term “calendar
days.” Because new subdivision (a) takes a “days-are-days” approach under which all

intermediate days are counted, no matter how short the period, “3 calendar days” in subdivision
(c) 1s amended to read simply “3 days.”

-11-
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Rule 41. Mandate: Contents; Issuance and Effective Date; Stay

% % %k ¥ %

(b) When Issued. The court's mandate must issue 7 catendar days after the time to file a
petition for rehearing expires, or 7 catendar days after entry of an order denying a timely petition
for panel rehearing, petition for rehearing en banc, or motion for stay of mandate, whichever is

later. The court may shorten or extend the time.

* % & ok %

Committee Note

Under former Rule 26(a), short periods that span weekends or holidays were computed
without counting those weekends or holidays. To specify that a period should be calculated by
counting all intermediate days, including weekends or holidays, the Rules used the term
“calendar days.” Rule 26(a) now takes a “days-are-days” approach under which all intermediate
days are counted, no matter how short the period. Accordingly, “7 calendar days” in subdivision
(b) is amended to read simply “7 days.”

B. Adjusting time periods in the light of the change in computation approach

We considered the deadlines that would be affected by the change in time computation,
and concluded that the following deadlines should be lengthened.

In Rule 4(a)(6), we propose lengthening the 7-day period to 14 days. Though this more
than offsets the shift in computation approach, we chose 14 days due to the presumption in favor
of 7-day multiples. Lengthening this period to 14 days would not unduly threaten any principle
of repose. A party anxious to be confident about the expiration of appeal time can protect itself
by giving notice of the judgment to other parties. The Committee should be aware that Rule
4(a)(6) is mirrored in 28 U.S.C. § 2107(c), which was amended in 1991 in order to conform the
statute to the FRAP. Thus, if the 7-day period in Rule 4(a)(6) becomes 14 days, it would be
necessary to seek a corresponding amendment of the statute (or to risk some confusion on the
part of practitioners). If we proceed with the amendment proposed by the Virginia Solicitor
General (to treat litigation involving state government entities the same as litigation involving
federal government entities for purposes, inter alia, of the time to take an appeal), then we will
need to seek legislation amending Section 2107 in any event. That being so, the need to seek
conforming legislation when lengthening the 7-day period may be less of a concern.

-12-
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In Rules 5(b)(2), 19, and 27(a)(3)(A), we departed from the 7-day-multiple presumption
because lengthening to 14 days would provide significantly more time (in real terms) than is
provided under the current system, and because we felt that in the contexts covered by those rules
the need for prompt responses outweighs the policy justifications for 7-day multiples. Thus, we
propose lengthening those periods only to 10 days, not to 14 days.

In Rule 6(b)(2)(B), we recommend lengthening the 10-day periods to 14 days. We have
consulted with Professor Morris, who advises that in his view the Bankruptcy Rules Committee
would be unlikely to object if we propose lengthening these periods to 14 days: The strong
finality concerns that attach to the deadline for taking an appeal in bankruptcy cases are not
implicated by these subsequent deadlines. Assuming that this is the prevailing view in the
Bankruptcy Committee, then — in light of the presumption in favor of 7-day multiples — it would
seem to make sense to lengthen these periods to 14 days.

Rule 4. Appeal as of Right-When Taken
(a) Appeal in a Civil Case.
% % % % %
(4) Effect of a Motion on a Notice of Appeal.

(A) If a party timely files in the district court any of the following motions
under the Federal Rules of Civil Procedure, the time to file an appeal runs for all
parties from the entry of the order disposing of the last such remaining motion:

(1) for judgment under Rule 50(b);

(1) to amend or make additional factual findings under Rule 52(b),
whether or not granting the motion would alter the judgment;

(i) for attorney's fees under Rule 54 if the district court extends the time
to appeal under Rule 58;

(1v) to alter or amend the judgment under Rule 59;

(v) for a new trial under Rule 59; or

(vi) for relief under Rule 60 if the motion is filed no later than 46 30 days

after the judgment is entered.
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(5) Motion for Extension of Time.
* kK k¥

(C)  No extension under this Rule 4(a)(5) may exceed 30 days after the
prescribed time or 16 14 days after the date when the order
granting the motion is entered, whichever is later.

(6) Reopening the Time to File an Appeal. The district court may reopen the
time to file an appeal for a period of 14 days after the date when its order to
reopen is entered, but only if all the following conditions are satisfied:

% % % k %

(B)  the motion is filed within 180 days after the judgment or order is
entered or within 7 14 days after the moving party receives notice
under Federal Rule of Civil Procedure 77(d) of the entry,
whichever is earlier; and

* % & k %
(b) Appeal in a Criminal Case.
(1) Time for Filing a Notice of Appeal.

(A) Inacriminal case, a defendant's notice of appeal must be filed in
the district court within 16 14 days after the later of:

1) the entry of either the judgment or the order being
appealed; or

(i1) the filing of the government's notice of appeal.

* %k % % %

-14-
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(3) Effect of a Motion on a Notice of Appeal.

(A)  Ifadefendant timely makes any of the following motions under the
Federal Rules of Criminal Procedure, the notice of appeal from a
judgment of conviction must be filed within 10 14 days after the
entry of the order disposing of the last such remaining motion, or
within 10 14 days after the entry of the judgment of conviction,
whichever period ends later. This provision applies to a timely
motion:

(1) for judgment of acquittal under Rule 29;

(i1) for a new trial under Rule 33, but if based on newly
discovered evidence, only if the motion is made no later
than 16 14 days after the entry of the judgment; or

(iii)  for arrest of judgment under Rule 34.

* % & % %

Committee Note

Subdivision (a)(4)(A)(vi). Subdivision (a)(4) provides that certain timely post-trial
motions extend the time for filing an appeal. Lawyers sometimes move under Civil Rule 60 for
relief that is still available under another rule such as Civil Rule 59. Subdivision (a)(4)(A)(vi)
provides for such eventualities by extending the time for filing an appeal so long as the Rule 60
motion is filed within a limited time. Formerly, the time limit under subdivision (@)(4)(A)(vi)
was 10 days, reflecting the 10-day limits for making motions under Civil Rules 50(b), 52(b), and
59. Subdivision (a)(4)(A)(vi) now contains a 30-day limit to match the revisions to the time
limits in the Civil Rules.

Subdivision (a)(5)(C). The time set in the former rule at 10 days has been revised to 14
days. See the Note to Rule 26.

Subdivision (a)(6)(B). The time set in the former rule at 7 days has been revised to 14
days. Under the time-computation approach set by former Rule 26(a), “7 days” always meant at
least 9 days and could mean as many as 11 or even 13 days. Under current Rule 26(a),
84
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intermediate weekends and holidays are counted. Changing the period from 7 to 14 days offsets
the change in computation approach. See the Note to Rule 26.

Subdivisions (b)(1)(A) and (b)(3)(A). The times set in the former rule at 10 days have
been revised to 14 days. See the Note to Rule 26.

Rule 5. Appeal by Permission

¥ % % % %

(b) Contents of the Petition; Answer or Cross-Petition; Oral Argument.

* %k k ¥ X%

(2) A party may file an answer in opposition or a cross-petition within 7 10 days

after the petition is served.

* & % ok %

(d) Grant of Permission; Fees; Cost Bond; Filing the Record.

(1) Within 10 14 days after the entry of the order granting permission to appeal,
the appellant must:

(A)  pay the district clerk all required fees; and

(B) file a cost bond if required under Rule 7.

* %k k %k %k

Committee Note

Subdivision (b)(2). Subdivision (b)(2) is amended in the light of the change in Rule
26(a)’s time computation rules. Subdivision (b)(2) formerly required that an answer in
opposition to a petition for permission to appeal, or a cross-petition for permission to appeal, be
filed “within 7 days after the petition is served.” Under former Rule 26(a), “7 days” always
meant at least 9 days and could mean as many as 11 or even 13 days. Under current Rule 26(a),
intermediate weekends and holidays are counted. Changing the period from 7 to 10 days offsets
the change in computation approach. See the Note to Rule 26.

Subdivision (d)(1). The time set in the former rule at 10 days has been revised to 14
days. See the Note to Rule 26.

-16-
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Rule 6. Appeal in a Bankruptcy Case From a Final Judgment, Order, or Decree of a
District Court or Bankruptcy Appellate Panel
* % ok ok %
(b) Appeal From a Judgment, Order, or Decree of a District Court or Bankruptcy
Appellate Panel Exercising Appellate Jurisdiction in a Bankruptcy Case.
* %k ok ok ok
(2) Additional Rules. In addition to the rules made applicable by Rule 6(b)(1),
the following rules apply:
* %k ok % %
(B) The record on appeal.

(1) Within 16 14 days after filing the notice of appeal, the appellant
must file with the clerk possessing the record assembled in accordance
with Bankruptcy Rule 8006 — and serve on the appellee — a statement of
the issues to be presented on appeal and a designation of the record to be
certified and sent to the circuit clerk.

(i1) An appellee who believes that other parts of the record are
necessary must, within 16 14 days after being served with the appellant's
designation, file with the clerk and serve on the appellant a designation of
additional parts to be included.

% 3k %k %k 3k
Committee Note
Subdivision (b)(2)(B). The times set in the former rule at 10 days have been revised to |

14 days. See the Note to Rule 26.
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Rule 10. The Record on Appeal
* 3k %k k %k
(b) The Transcript of Proceedings.

(1) Appellant's Duty to Order. Within 16 14 days after filing the notice of
appeal or entry of an order disposing of the last timely remaining motion of a type
specified in Rule 4(a)(4)(A), whichever is later, the appellant must do either of the
following:

(A)  order from the reporter a transcript of such parts of the proceedings not
already on file as the appellant considers necessary, subject to a local rule
of the court of appeals and with the following qualifications:

(1) the order must be in writing;

(1) if the cost of the transcript is to be paid by the United States under
the Criminal Justice Act, the order must so state; and

(1i1)  the appellant must, within the same period, file a copy of the order
with the district clerk; or

(B) file a certificate stating that no transcript will be ordered.

* %k k k %

(3) Partial Transcript. Unless the entire transcript is ordered:

(A)  the appellant must — within the 10 14 days provided in Rule 10(b)(1) —
file a statement of the issues that the appellant intends to present on the
appeal and must serve on the appellee a copy of both the order or

certificate and the statement;
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(B)  if the appellee considers it necessary to have a transcript of other parts of
the proceedings, the appellee must, within 10 14 days after the service of
the order or certificate and the statement of the issues, file and serve on the
appellant a designation of additional parts to be ordered; and

(C)  unless within 19 14 days after service of that designation the appellant has
ordered all such parts, and has so notified the appellee, the appellee may
within the following 16 14 days either order the parts or move in the
district court for an order requiring the appellant to do so.

* %k % ok %

(c) Statement of the Evidence When the Proceedings Were Not Recorded or When a
Transcript Is Unavailable. If the transcript of a hearing or trial is unavailable, the appellant
may prepare a statement of the evidence or proceedings from the best available means, including
the appellant's recollection. The statement must be served on the appellee, who may serve
objections or proposed amendments within 16 14 days after being served. The statement and any
objections or proposed amendments must then be submitted to the district court for settlement
and approval. As settled and approved, the statement must be included by the district clerk in the
record on appeal.

* ok % % %
Committee Note

Subdivisions (b)(1), (b)(3) and (c¢). The times set in the former rule at 10 days have
been revised to 14 days. See the Note to Rule 26.

-19-
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Rule 12. Docketing the Appeal; Filing a Representation Statement; Filing the Record
* % & & %

(b) Filing a Representation Statement. Unless the court of appeals designates another
time, the attorney who filed the notice of appeal must, within 16 14 days after filing the notice,
file a statement with the circuit clerk naming the parties that the attorney represents on appeal.

% %k %k %k k
Committee Note

Subdivision (b). The time set in the former rule at 10 days has been revised to 14 days.
See the Note to Rule 26.

Rule 15. Review or Enforcement of an Agency Order--How Obtained; Intervention
k %k % k sk
(b) Application or Cross-Application to Enforce an Order; Answer; Default.

(1) An application to enforce an agency order must be filed with the clerk of a
court of appeals authorized to enforce the order. If a petition is filed to review an agency
order that the court may enforce, a party opposing the petition may file a cross-application
for enforcement.

(2) Within 20 21 days after the application for enforcement is filed, the respondent
must serve on the applicant an answer to the application and file it with the clerk. If the
respondent fails to answer in time, the court will enter judgment for the relief requested.

* k % % %
Committee Note

Subdivision (b)(2). The time set in the former rule at 20 days has been revised to 21
days. See the Note to Rule 26.
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Rule 19. Settlement of a Judgment Enforcing an Agency Order in Part

When the court files an opinion directing entry of judgment enforcing the agency's order
in part, the agency must within 14 days file with the clerk and serve on each other party a
proposed judgment conforming to the opinion. A party who disagrees with the agency's proposed

judgment must within 7 10 days file with the clerk and serve the agency with a proposed

judgment that the party believes conforms to the opinion. The court will settle the judgment and
direct entry without further hearing or argument.
Committee Note
Rule 19 formerly required a party who disagreed with the agency’s proposed judgment to
file a proposed judgment “within 7 days.” Under former Rule 26(a), 7 days” always meant at
least 9 days and could mean as many as 11 or even 13 days. Under current Rule 26(a),

intermediate weekends and holidays are counted. Changing the period from 7 to 10 days offsets
the change in computation approach. See the Note to Rule 26.

Rule 27. Motions
(a) In General.
TEEE
(3) Response.

(A) Time to file. Any party may file a response to a motion; Rule 27(a)(2)
governs its contents. The response must be filed within 8 10 days after service of
the motion unless the court shortens or extends the time. A motion authorized by
Rules 8, 9, 18, or 41 may be granted before the 8=day l();ﬂz period runs only if

the court gives reasonable notice to the parties that it intends to act sooner.

¥ ok % % %
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(4) Reply to Response. Any reply to a response must be filed within 5 7 days
after service of the response. A reply must not present matters that do not relate to the

response.

% 3k k k X%

Committee Note

Subdivision (a)(3)(A). Subdivision (a)(3)(A) formerly required that a response to a
motion be filed “within 8 days after service of the motion unless the court shortens or extends the
time.” Prior to the 2002 amendments to Rule 27, subdivision (a)(3)(A) set this period at 10 days
rather than 8 days. The period was changed in 2002 to reflect the change from a time-
computation approach that counted intermediate weekends and holidays to an approach that did
not. (Prior to the 2002 amendments, intermediate weekends and holidays were excluded only if
the period was less than 7 days; after those amendments, such days were excluded if the period
was less than 11 days.) Under current Rule 26(a), intermediate weekends and holidays are
counted for all periods. Accordingly, revised subdivision (a)(3)(A) once again sets the period at
10 days.

Subdivision (a)(4). Subdivision (a)(4) formerly required that a reply to a response be
filed “within 5 days after service of the response.” Prior to the 2002 amendments, this period
was set at 7 days; in 2002 it was shortened in the light of the 2002 change in time-computation

approach (discussed above). Under current Rule 26(a), intermediate weekends and holidays are
counted for all periods, and revised subdivision (a)(4) once again sets the period at 7 days.

Rule 28.1. Cross-Appeals

% & % k%

(f) Time to Serve and File a Brief. Briefs must be served and filed as follows:

(1) the appellant's principal brief, within 40 days after the record is filed;

(2) the appellee's principal and response brief, within 30 days after the appellant's
principal brief is served;

(3) the appellant's response and reply brief, within 30 days after the appellee's

principal and response brief is served; and
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(4) the appellee's reply brief, within 14 days after the appellant's response and
reply brief is served, but at least 3 7 days before argument unless the court, for good
cause, allows a later filing.

Committee Note
Subdivision (f)(4). Subdivision (f)(4) formerly required that the appellee’s reply brief be
served “at least 3 days before argument unless the court, for good cause, allows a later filing.”
Under former Rule 26(a), “3 days” could mean as many as 5 or even 6 days. See the Note to
Rule 26. Under revised Rule 26(a), intermediate weekends and holidays are counted. Changing
“3 days” to “7 days” alters the period accordingly. Under revised Rule 26(a), when a period ends
on a weekend or holiday, one must continue to count in the same direction until the next day that

is not a weekend or holiday; the choice of the 7-day period for subdivision (f)(4) will minimize
such occurrences.

Rule 30. Appendix to the Briefs
% ok % %k %
(b) All Parties' Responsibilities.

(1) Determining the Contents of the Appendix. The parties are encouraged to
agree on the contents of the appendix. In the absence of an agreement, the appellant must,
within 10 14 days after the record is filed, serve on the appellee a designation of the parts
of the record the appellant intends to include in the appendix and a statement of the issues
the appellant intends to present for review. The appellee may, within 10 14 days after
receiving the designation, serve on the appellant a designation of additional parts to
which it wishes to direct the court's attention. The appellant must include the desiénated
parts in the appendix. The parties must not engage in unnecessary designation of parts of
the record, because the entire record is available to the court. This paragraph applies also

to a cross-appellant and a cross-appellee.

* % k ok ok
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Committee Note
Subdivision (b)(1). The times set in the former rule at 10 days have been revised to 14
days. See the Note to Rule 26.
Rule 31. Serving and Filing Briefs
(a) Time to Serve and File a Brief.

(1) The appellant must serve and file a brief within 40 days after the record is
filed. The appellee must serve and file a brief within 30 days after the appellant's brief is
served. The appellant may serve and file a reply brief within 14 days after service of the
appellee's brief but a reply brief must be filed at least 3 7 days before argument, unless the
court, for good cause, allows a later filing.

* %k % k %
Committee Note

Subdivision (a)(1). Subdivision (a)(1) formerly required that the appellant’s reply brief
be served “at least 3 days before argument, unless the court, for good cause, allows a later filing.”
Under former Rule 26(a), ““3 days” could mean as many as 5 or even 6 days. See the Note to
Rule 26. Under revised Rule 26(a), intermediate weekends and holidays are counted. Changing
“3 days” to “7 days” alters the period accordingly. Under revised Rule 26(a), when a period ends
on a weekend or holiday, one must continue to count in the same direction until the next day that

is not a weekend or holiday; the,choice of the 7-day period for subdivision (a)(1) will minimize
such occurrences.

Rule 39. Costs

* % ok % %

(d) Bill of Costs: Objections; Insertion in Mandate.
(1) A party who wants costs taxed must — within 14 days after entry of judgment

— file with the circuit clerk, with proof of service, an itemized and verified bill of costs.
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(2) Objections must be filed within 10 14 days after service of the bill of costs,

unless the court extends the time.

* % k % %

Committee Note

Subdivision (d)(2). The time set in the former rule at 10 days has been revised to 14
days. See the Note to Rule 26.

III.  Statutory time periods

Most of the statutory periods that would be affected by a change in Appellate Rule 26(a)’s
time-computation approach are periods that existed prior to 2002 and that would have been
calculated, prior to 2002, using a days-are-days approach.® We are currently aware of ei ght
deadlines that either (1) did not exist prior to the 2002 rules amendments or (2) would not have
qualified for a days-are-days approach under Appellate Rule 26(a) prior to 2002. The Time-
Computation Subcommittee has asked the Advisory Committees to develop a list of statutory
periods that should be lengthened in order to avoid hardship as a result of the shift to a days-are-
days computation method.

Here are the statutory provisions containing time periods that may require alteration:’

* Some of those periods set 10-day deadlines for taking an appeal to a U.S. Court of
Appeals from an agency determination, see 12 U.S.C. §§ 1817(G)(5) & 4623(a). Others set 10-
day periods for taking an appeal to a U.S. Court of Appeals from a lower court determination, see
26 U.S.C. § 7482(a)(2)(A); 28 U.S.C. §§ 1292(b), 1292(d)(1), 1292(d)(2); 38 U.S.C. §
7292(b)(1); 45 U.S.C. § 159; and CIPA § 7(b), 18 U.S.C.A. App. 3. Another sets a presumptive
time limit within which a Court of Appeals is to act, see 29 U.S.C. § 2937(a)(2). Another sets
the time when the consequences of a challenged agency action take effect after judicial review,
see 7 U.S.C. § 18(f). See also 28 U.S.C. § 2107(c) (provision mirroring Appellate Rule 4(a)(6),
regarding reopening of time for appeal).

* We do not believe that the following periods require alteration:

o 28 U.S.C. § 2349(b) (when petitioner, seeking review of order by certain agencies,
requests interlocutory relief from court of appeals, “at least 5 days' notice of the hearing
thereon shall be given to the agency and to the Attorney General”).

o 47 U.S.C. § 402(d) (regarding appeals to D.C. Circuit from orders of Federal
Communications Commission, providing that “the appellant shall, not later than five days
after the filing of [the notice of appeal], notify each person shown by the records of the

Commission to be interested in said appeal”).
94
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18 U.S.C. § 3771(d)(3) (providing, with respect to the review of a district court’s denial
of certain rights of crime victims, that “[t]he court of appeals shall take up and decide
such application forthwith within 72 hours after the petition has been filed”); see also id.
(with respect to appellate review of district court’s denial of rights asserted by crime
victim in criminal prosecution, providing that “[i]n no event shall proceedings be stayed
or subject to a continuance of more than five days for purposes of enforcing this
chapter”); id. § 3771(d)(5) (with respect to crime victims’ rights, providing that “[a]
victim may make a motion to re-open a plea or sentence only if-- (A) the victim has
asserted the right to be heard before or during the proceeding at issue and such right was
denied; (B) the victim petitions the court of appeals for a writ of mandamus within 10
days; and (C) in the case of a plea, the accused has not pled to the highest offense
charged”).

o The 72-hour deadline imposed by Section 3771(d)(3) has already been the subject
of discussion in the Advisory Committee. At the April 2006 meeting, the
Advisory Committee concluded that the 72-hour deadline did not require any
changes to the FRAP at the current time, though developments under Section
3771 would continue to be monitored. It arguably would be useful for Congress to
extend the 72-hour deadline; that will be particularly true under the new time-
computation approach.

o Section 3771(d)(3)’s five-day limit on stays and continuances presumably
concerns stays and continuances of trial-level proceedings. We should therefore
consult the Criminal Rules Committee for its views on this time period.

o We do not propose an extension of the 10-day period set by Section 3771(d)(5).

Classified Information Procedures Act, § 7(b), 18 U.S.C.A. App. 3 (if interlocutory
appeal under CIPA is taken during trial, “the court of appeals (1) shall hear argument on
such appeal within four days of the adjournment of the trial, [and] (3) shall render its
decision within four days of argument on appeal”).

o An extension of these four-day periods arguably would be advisable in the light of
the switch to a days-are-days approach.

28 U.S.C. § 1453(c)(1) (providing with respect to removals under Section 1453 that “a
court of appeals may accept an appeal from an order of a district court granting or
denying a motion to remand . . . if application is made to the court of appeals not less than
7 days after entry of the order”)®; see also id. § 1453(c)(3) (providing that absent consent
of all parties, 60-day deadline for the court of appeals to “complete all action on” a
covered appeal can be extended by at most 10 days).

® Though “not less than 7 days” is not a limit if read literally, courts have read it as

setting a deadline of “not more than 7 days.” See, e.g., Pritchett v. Office Depot, Inc., 420 F.3d
1090, 1093 n.2 (10th Cir. 2005).
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Section 1453(c)(1) is evidently flawed (it presumably ought to read ‘“‘not more
than 7 days™). We believe that the provision should be amended to correct the
error, and also to set a period longer than 7 days.

We do not feel as strongly about Section 1453(c)(3)’s 10-day limit on extensions
of the 60-day time limit for the court of appeals to complete its action on the
appeal.

27-
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Number of
days

Rule

Subpart

Provision

Change deadlines subcommittee
proposed last fall:

Change we propose now

30

@M(A)

R. 4(a)(1)(A) — Appeal as of right in
civil case within 30 days from entry of
judgment or order.

None

None

60

@(1)(8)

R. 4(a)(1)(B) - Appeal as of right 60
days from entry of judgment or order
in cases in which the United States or
its officers, agencies are parties.

None. (Cf. ltem No. 06-06,
concerning appeals involving state-
government litigants.)

None

14

(@)

R. 4(a)(3) ~ Appeal by other parties,
within 14 days of filing of first notice of
appeal, or within the time otherwise
prescribed by App.R. 4(a), whichever
last expires.

None

None

10

S

(@)(4)(A)

R. 4(a)(4)(A) - If a party timely files in
the district court any of the following
motions under the Federal Rules of
Civil Procedure, the time to file an
appeal runs for all parties from the
entry of the order disposing of the last
such remaining motion: (i) for
judgment under Civil Rule 50(b); (ii) to
amend or make additional factual
findings under Civil Rule 52(b),
whether or not granting the motion
would alter the judgment; (iii) for
attorney's fees under Civil Rule 54 if
the district court extends the time to
appeal under Civil Rule 58; (iv) to
alter or amend the judgment under
Civil Rule 59; (v) for a new trial under
Civil Rule 58; or (vi) for relief under
Civil Rule 60 if the motion is filed no
later than 10 days after the judgment
is entered.

Change 4(a)(4)(A)(vi)'s 10-day limit
to 30 days, in light of likely changes
in Civil Rules deadlines for post-trial
motions

Change 4(a)(4)(A)(vi)'s 10-day limit to
30 days, in light of likely changes in Civil
Rules deadlines for post-trial motions

30

(@)(5)

R. 4(a)(5) — District court may extend
time to file appeal for excusable
neglect or good cause upon motion
filed not later than 30 days after
expiration of time prescribed by R.
4(a), no extension to exceed 30 days
past prescribed time or 10 days from
entry of order granting motion,
whichever occurs later.

None

None

L6




@EC)

R:4(2)(6) = District court may-extend -
time to file: appeal for excusable -
neglect or good cause-upon motlon
filed not later than 30 days after -

_~ " |expiration of time prescribed by R..-
~ 14(a); no extension to exceed 30 days

past prescribed time or 10 days from
entry of order granting motlon
whichever occurs Iater

NGne -~

Extend 10-day limit to 14 days. The
current 10-day limit has effectively been
at least 14 days since 2002, and there

_|seems no strong reason to stick with 10

days. Thus, apply presumption in favor
of 7-day muiltiples

(a)®)

R. 4(a)(8) - The dlstnct court may
reopen the time to file an appeal for a
period of 14 days after the date when

its order to reopen is entered, but only |

if all the following conditions are
satisfied: (A) the motion is filed within
180 days after the judgment or order is
entered or within 7 days after the
moving party receives notice of the
entry, whichever is earlier; (B) the
court finds that the moving party was
entitled to notice of the entry of the
judgment or order sought to be -
appealed but did not receive the notice
from the district court or any party
within 21 days after entry, and (C) the

fcourt fnds that no party would be ﬁ‘

o prejudlced

Undecided; sought advice from Civil

Rules Committee Reporter

Extend 7-day period to 14 days.
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14

R. 4(a)(6) = The district court may
reopen the time to file an appeal for a
period of 14 days after the date when
its order to reopen is entered, but only
if all the following conditions are
satisfied: (A) the motion is filed within
180 days after the judgment or order is
entered or within 7 days after the
moving party receives notice of the
entry, whichever is earlier; (B) the
court finds that the moving party was
entitled to notice of the entry of the
judgment or order sought to be
appealed but did not receive the notice
from the district court or any party
within 21 days after entry; and (C) the
court finds that no party would be
prejudiced.

None

None

21

R. 4(a)(6) = The district court may
reopen the time to file an appeal for a
period of 14 days after the date when
its order to reopen is entered, but only
if all the following conditions are
satisfied: (A) the motion is filed within
180 days after the judgment or order is
entered or within 7 days after the
moving party receives notice of the
entry, whichever is earlier; (B) the
court finds that the moving party was
entitled to notice of the entry of the
judgment or order sought to be
appealed but did not receive the notice
from the district court or any party
within 21 days after entry; and (C) the
court finds that no party would be
prejudiced.

None

None

66




180

L=

(a)(6)

R. 4(a)(6) = The district court may
reopen the time to file an appeal for a
period of 14 days after the date when
its order to reopen is entered, but only
if all the following conditions are
satisfied: (A) the motion is filed within
180 days after the judgment or order is
entered or within 7 days after the
moving party receives notice of the
entry, whichever is earlier; (B) the
court finds that the moving party was
entitled to notice of the entry of the
judgment or order sought to be
appealed but did not receive the notice
from the district court or any party
within 21 days after entry; and (C) the
court finds that no party would be
prejudiced.

None

None

150

@A)

R. 4(a)(7)(A) — Entry of a judgment or
order in the civil docket under Civ.R.
79(a) is entry for purposes of App.R.
4, unless Civ.R. 58(a)(1) requires a
separate document, in which case
entry occurs when the judgment or
order is entered under Civ.R. 79(a)
and either the judgment or order is set
forth on a separate document, or 150
days have run from entry of the
judgment or order in the civil docket.

None

None

EEETY

®)(MNA)

‘ldefendant's notlce of appeal must be
|fited in the district court within 10 days

R 4(b)(1)(A)=In'a’crininal:case; a

after the later of the entry of either the,
judgment or the order being appealed,

or the filing of the government's notice |

of appeal

“|None "+ %

Change 4(b)(1)(A)'s 10-day deadline to
14 days. Since 2002, the 10-day
deadline has effectively been at least 14
days. . The 7-day-multiple presumption
weighs in favor of 14 days. It may also
be possible in some rare cases that the
Criminal Rules Committee's possible
change in the time limits for post-verdict
motions may weigh in favor of moving to
14 days.

00T




30

(b)(1)(B)

4(b)(1){B) = When the government
is entitled to appeal, its notice of
appeal must be filed in the district
court within 30 days after the later of
the entry of the judgment or order
being appealed, or the filing of a notice
of appeal by any defendant.

None

None

10

(B)B)A)

(b)(3)(A) = If & defendant timely-
makes any of the following motions.
under the Federal Rules of Criminal -

‘|Undecided; sought advice from .

Cnmmal Rules Commlttee Reporter

Procedure, the notice of appeal from A

judgment of convnct|0n must be filed

- |within 10 days after the entry of the

order disposing of the last such
remaining motion, or within 10 days
after the entry of the judgment of

, conv:ctlon whichever period ends

fater. This provision applies to a tlmely
motion: (i) for judgment of acquittal
under Criminal Rule 29; (i) for a new
trial under Criminal Rule 33, but if
based on newly discovered evidence,

only if the motion is made no later than|

10 days after the entry of the /
judgment; or (iii) for ‘arrest of judgment
under Criminal Rule 34,

Change 4(b)(3)(A)'s 10-day limits to 14
days. Since 2002, the 10-day deadline
has effectively been at least 14 days.
The 7-day-multiple presumption weighs
in favor of 14 days.

30

R. 4(b)(4) - Upon a finding of
excusable neglect or good cause, the
district court may, before or after the
time has expired, with or without
motion and notice, extend the time to
file a notice of appeal for a period not
to exceed 30 days from the expiration
of the time otherwise prescribed by R.
4(b).

None

None

(b)(2)

5(b)(2) = A party may file an
answer in opposition or a cross-
petition within 7 days after the petition
for permission to appeal is served.

Lengthen from 7 to 10 days.

Lengthen from 7 to 10 days. The
multiples-of-seven presumption here
seems outweighed by the fact that
lengthening to 14 days would extend the
period significantly. (Under the current
time-counting approach, 7 days usually
means either 9 or 11 days, depending
on whether one or two weekends

intervene.)

T0T
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: entry of the order grantmg permlssvon

£ 5(d)(1) = Within 10" days‘aftef the

to appeal interlocutory decision, the
appellant must pay the district clerk all
required fees, and flle a cost bond if -
requnred under R 7 o

_|Extend 10-day limit to 14 days. The .

current 10-day limit has effectively been
at least 14 days since 2002, and there
seems no strong reason to stick with 10
days. Thus, apply presumption in favor
of 7-day multiples

10

(b)(2)(B)

" |[re bankruptcy cases] )
(i) Within 10 days after flllng the notlce
of appeal, the appellant must file with

[the clerk possessing the record *

assembled in accordance with
Bankruptcy Rule 8006--and serve on
the appellee--a statement of the

issues to be presented on appeal and
a designation of the record to be -
certified and sent to the circuit clerk.
(ii) An appellee who believes that other
parts of the record are necessary
must, within 10 days after being
served with the appeliant's ,
designation, file with the clerk and
serve on the appellant a des:gnatlon of]

. addmonal parts to be lncluded

Undecided; sought advice from
Bankruptcy Rules Reporter

Prof. Morris advises that he anticipates
Bankruptcy Rules Committee would
have no objection to lengthening these
10-day periods to 14 days. Thus,
extend 10-day limit to 14 days. The
current 10-day limit has effectively been
at least 14 days since 2002, and there
seems no strong reason to stick with 10
days. Thus, apply presumption in favor
of 7-day multiples

0T
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®)(1)

7 |Within:10 days afterfiling the notice of

|with the district clerk; or

|transcript will be ordered

appeal or entry of an order dnsposung
of the last timely remaining motion of a
type specified in Rule 4(a)(4)(A),
whichever is later, the ~appellant must
do either of the following:

(A) order from the reporter a transcnpt C
" |of such parts of the proceedlngs not -

already on file as the appellant L

rule of the court of appeals and W|th
the followmg qualifications: -

(i) the order must be i in wrmng,

(i) if the cost of the transcript is to be
paid by the United States under the

. |Criminal Justice Act, the order must so|
|state; and :

(iii) the appellant must wuthm the = '

None-

|considers necessary, subject to a local|,

same period, file a copy of the order |

(B) file a certificate statlng that no

" |Extend 10-day limit to 14 days. The

current 10-day limit has effectively been
at least 14 days since 2002, and there

seems no strong reason to stick with 10
days. Thus, apply presumptlon in favor

* of7 day multlples

€0T
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®E)

Unless'the entire transcript is:ordered:
(A) the appellant must--within.the 10
days provided in Rule 10(b)(1)-file a *
statement of the issues that the
appellant intends to present on the
appeal and must serve on the |

appellee a copy of both the order or

certificate and the statement;

(B) if the appellee considers it
necessary to have a transcript of other
parts of the proceedings, the appellee
must, within 10 days after the service
of the order or certificate and the
statement of the issues, file and serve
on the appellant a designation of
additional parts to be ordered; and

(C) unless within 10 days after service ) B

of that de51gnat|on the appellant has
ordered all such parts, and has so

notified the appellee, the appellee may
within the following 10 days either

order the parts or move inthe district
court for an order | requmng the
appellant to do $0. :

" |Extend-10-day limit to 14 days. The

current 10-day limit has effectlvely been
at least 14 days since 2002, and there
seems no strong reason to stick with 10
days. Thus, apply presumptnon in favor
of 7-day multiples

10

10

©

If the transcnpt of a hearmg or tnal is
unavailable, the appellant may prepare

" |a statement of the evidence or

proceedings from the best available
means, including the' appellant'
recollection. The statement must be

~ |served on the appellee, who may"

serve objections or proposed
amendments within 10 days after
being served. The statement and any
objectxons or proposed amendments
must then be submitted to the district
court for settlement and approval As
settled and approved, the statement
must be included by the district clerk in
the record on appeal.

No’ne

~|Extend 10-day limit to 14 days. The

current 10-day limit has effectively been
at least 14 days since 2002, and there
seems no strong reason to stick with 10
days. Thus, apply presumption in favor
of 7-day multiples

POT




30

11

(b)(1)(B)

R. 11(b)(1)(B) - If transcript cannot be
completed within 30 days of receipt of

order, reporter may request extension

of time from circuit clerk.

None

None

12

7[R, 12(b) = Representation statement —

Within 10 days afterfmng notice of
appeal-unless court of appeals ‘

None -

designates another time, attorney who| =~ -

filed notice shall file with the circuit
clerk a statement naming each party
represented on appeal by that
attorney.

Extend 10-day limit to 14 days. The’
current.10-day limit has effectively been

|at least 14 days since 2002, and there

seems no strong reason to stick with 10
days. Thus, apply presumptlon in favor
of 7-day multiples ' ~

90

13

(@)

R. 13(a) - Appeal of Tax Court
decisions — Review must be obtained
by filing a notice of appeal with the Tax
Court clerk within 90 days after entry
of decision.

None

None

120

13

R. 13(a) - Appeal of Tax Court
decisions - If a timely notice of appeal
is filed by one party, any other party
may take an appeal by filing a notice
of appeal within 120 days after entry of]
decision by the Tax Court. If timely
motion made to vacate or revise
decision, time to file notice of appeal
runs from entry of order disposing of
motion or entry of new decision,
whichever is later.

None

None

20|

R.15(b) = Within 20 daysafter . "~ -
application for enforcement of
administrative order is filed, ,
respondent shall serve and file his

{answer,

None

Extend 20-day period to 21 days.

GOT




30

15

()

Unless a statute provides another
method, a person who wants to
intervene in a proceeding under this
rule must file a motion for leave to
intervene with the circuit clerk and
serve a copy on all parties. The motion
- or other notice of intervention
authorized by statute--must be filed
within 30 days after the petition for
review is filed and must contain a
concise statement of the interest of
the moving party and the grounds for
intervention.

None

None

40

17

R. 17(a) — Filing of record by agency:
within 40 days after service upon it of
petition for review unless different time
provided by statute authorizing review;
in enforcement proceedings, within 40
days after filing application for
enforcement (unless respondent fails
to answer or unless court otherwise
orders). Court may shorten or extend
time. Notice by clerk to all parties of
date of filing.

None

None

19

R. 19 = A party who disagrees with
the agency's proposed judgment must
within 7 days file with the clerk and
serve the agency with a proposed
judgment that the party believes
conforms to the opinion.

Lengthen from 7 to 10 days.

Lengthen from 7 to 10 days. The
multiples-of-seven presumption here
seems outweighed by the fact that
lengthening to 14 days would extend the
period significantly. (Under the current
time-counting approach, 7 days usually
means either 8 or 11 days, depending
on whether one or two weekends
intervene.)

14

19

R. 19 - When the court files an
opinion directing entry of judgment
enforcing the agency's order in part,
the agency must within 14 days file
with the clerk and serve on each other
party a proposed judgment conforming
to the opinion.

None

None

30

24

(a)(s)

R. 24(a)(5) ~ A party may file a motion
to proceed on appeal in forma
pauperis in the court of appeals within
30 days after service of the notice.

None

None

90T




25

R. 25(a)(2)(B) — A brief or appendix is
timely filed if on or before the last day
for filing it is mailed First-Class or
other class at least as expeditious,
postage prepaid, or dispatched for
delivery within three calendar days by
a third-party commercial carrier.

Delete "calendar."

Delete "calendar."

25

Service may be by, inter alia, third-
party commercial carrier for delivery
within 3 calendar days

Delete "calendar."

Delete "calendar."

26

R. 26(c) — When a party is required or
permitted to act within a prescribed
period after service of a paper upon
that party, three calendar days are
added to the period unless the paper
is delivered on the date of service
stated in the proof of service. A paper
served electronically is not treated as
delivered on the day of service stated
in the proof of service.

Delete "calendar."

Delete "calendar."

27

(@)3)(A)

R. 27(a)(3)(A) — The response to a
motion must be filed within 8 days
after service of the motion unless the
court shortens or extends the time. A
motion authorized by App.R. 8, 9, 18,
or 41 may be granted before the 8-day
period runs only if the court gives
reasonable notice to the parties that it
intends to act sooner.

Lengthen from 8 to 10 days

Lengthen from 8 to 10 days.
Lengthening to 14 would be a fairly big
jump, given that 8 days under the
current time-counting system generally
means either 10 or 12 days. And this
period was 10 days prior to 2002's
change in time-computation approach.

27

(a)4)

R. 27(a)(4) — Any reply to a response
regarding a motion must be filed within
5 days after service of the response. A
reply must not present matters that do
not relate to the response.

Lengthen from 5 to 7 days

Lengthen from & to 7 days

LOT




40

28.1

[re cross-appeals]: Briefs must be
served and filed as follows:

(1) the appellant's principal brief,
within 40 days after the record is filed;
(2) the appellee's principal and
response brief, within 30 days after the
appellant's principal brief is served:;

(3) the appellant's response and reply
brief, within 30 days after the
appellee's principal and response brief
is served; and

(4) the appellee's reply brief, within 14
days after the appellant's response
and reply brief is served, but at least 3
days before argument unless the
court, for good cause, allows a later
filing.

None

None

30

28.1

U]

[re cross-appeals]: Briefs must be
served and filed as follows:

(1) the appellant's principal brief,
within 40 days after the record is filed;
(2) the appellee's principal and
response brief, within 30 days after the
appellant's principal brief is served:;

(3) the appellant's response and reply
brief, within 30 days after the
appellee’s principal and response brief
is served; and

(4) the appellee's reply brief, within 14
days after the appellant's response
and reply brief is served, but at least 3
days before argument unless the
court, for good cause, allows a [ater
filing.

None

None

80T
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28.1

®

[re cross-appeals]: Briefs must be
served and filed as follows:

(1) the appellant's principal brief,
within 40 days after the record is filed:
(2) the appellee’s principal and
response brief, within 30 days after the
appellant's principal brief is served;

(3) the appellant's response and reply
brief, within 30 days after the
appellee’s principal and response brief
is served; and

(4) the appellee's reply brief, within 14
days after the appellant's response
and reply brief is served, but at least 3
days before argument unless the
court, for good cause, allows a later
filing.

None

None

28.1

®

[re cross-appeals]: Briefs must be
served and filed as follows:

(1) the appellant's principal brief,
within 40 days after the record is filed;
(2) the appellee's principal and
response brief, within 30 days after the
appellant's principal brief is served:;

(3) the appeliant's response and reply
brief, within 30 days after the
appellee's principal and response brief
is served; and

(4) the appellee's reply brief, within 14
days after the appellant's response
and reply brief is served, but at least 3
days before argument unless the
court, for good cause, allows a later
filing.

Lengthen from 3to 7

Lengthen from 3 to 7

60T




28|(e)

An amicus curiae must file its brief,
accompanied by a motion for filing
when necessary, no later than 7 days
after the principal brief of the party
being supported is filed. An amicus
curiae that does not support either
party must file its brief no later than 7
days after the appellant's or
petitioner's principal briefis filed. A
court may grant leave for later filing,
specifying the time within which an
opposing party may answer.

None. (Cf. Item No. 05-05 re timing
of amicus briefs.)

None

o

- 30{(b)(1)

R. 30(b)(1) = In absence of -
agreement as to what the appendix
should contain, appellant must within
10 days after the record is filed, serve
on appellee a designation of parts of
the record to be included and a

|statement of the issues appellant

intends to present. Appellee may
within 10 days after receiving the

‘|designation, serve on the appellant a
|designation of additional parts.

None -

- |Extend 10-day limits to 14 days. The

current 10-day limit has effectively been
at least 14 days since 2002, and there
seems no strong reason to stick with 10
days. Thus, apply presumption in favor
of 7-day multiples

21

30{(c)(1)

R. 30(¢c)(1) = The court may provide
by rule for classes of cases or by arder
in a particular case that preparation of
the appendix may be deferred until
after the briefs have been filed and
that the appendix may be filed 21 days
after the appellee's brief is served.
Even though the filing of the appendix
may be deferred, Rule 30(b) applies:
except that a party must designate the
parts of the record it wants included in
the appendix when it serves its brief,
and need not include a statement of
the issues presented.

None

None

0TT




14

30

(€)(2)(B)

A party who wants to refer directly to
pages of the appendix may serve and
file copies of the brief within the time
required by Rule 31(a), containing
appropriate references to pertinent
pages of the record. In that event,
within 14 days after the appendix is
filed, the party must serve and file
copies of the brief, containing
references to the pages of the
appendix in place of or in addition to
the references to the pertinent pages
of the record.

None

None

31

(a)

R. 31(a) - Any reply brief must be filed
within 14 days after service of
appellee's brief and, except for good
cause shown, at least 3 days before
argument.

Lengthen from 3 to 7

Lengthen from3to 7

14

31

@)

R. 31(a) — Any reply brief must be filed
within 14 days after service of
appellee's brief and, except for good
cause shown, at least 3 days before
argument,

None

None

30

31

(a)

R. 31(a) ~ Briefs — Appellee must
serve and file a brief within 30 days
after service of the appellant's brief.

None

None

40

31

R. 31(a) — Briefs — Appellant must
serve and file a brief within 40 days
after the record is filed.

None

None

0

39

(d)

"|R."39(d) ~ Objections must filed within

10 days after service of the bill of
costs, unless the court extends the
time. -

None

Extend 10-day limit to 14 days. The
current 10-day limit has effectively been
at least 14 days since 2002, and there
seems no strong reason to stick with 10
days. Thus, apply presumption in favor
of 7-day multiples

14

39

(d)

R. 39(d) — A party who wants costs
taxed must, within 14 days after entry
of judgment, file with the circuit clerk,
with proof of service, an itemized and
verified bill of costs.

None

None

14

40

R. 40(a) — Petitions for panel
rehearings may be filed within 14 days
after entry of judgment unless the time
is shortened or extended by order or
local rule.

None

None

T1T




45

40

R. 40(a) = In all civil cases in which the
United States or its agency or officer
thereof is a party, the time within which
any party may seek a rehearing shall
be 45 days after entry of judgment
unless the time is shortened or
extended by order.

None

None

41

(b), 41(d)(1)

R. 41(b), (d)(1) = The mandate of the
court must issue 7 calendar days after
the time to file a petition for rehearing
expires, or 7 calendar days after entry
of an order denying a timely petition
for panel rehearing, petition for
rehearing en banc, or motion for stay
of mandate, whichever is later. The
court may shorten or extend the time.
The timely filing of a petition for panel
rehearing, petition for rehearing en
banc, or motion for stay of mandate,
stays the mandate until disposition of
the petition or motion, unless the court
orders otherwise.

Delete "calendar."

Delete "calendar."

90

41

(d)()

R. 41(d)(2) — A stay of mandate
pending a petition to the Supreme
Court for certiorari cannot exceed 90
days unless the period is extended for
good cause or unless during the
period of stay, the party who obtained
the stay files a petition for the writ and
notifies the circuit clerk in writing in
which case the stay will continue until
final disposition by the Supreme Court.
The court of appeals must issue the
mandate immediately when a copy of
the Supreme Court order denying the
petition for writ of certiorari is filed.

None

None

ANt
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11

12

13

14

PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF APPELLATE PROCEDURE’
Rule 4. Appeal as of Right-When Taken
(a) Appealin a Civil Case.
* %k k%
(4) Effect of a Motion on a Notice of Appeal.
(A) If a party timely files in the district court any
of the following motions under the Federal
Rules of Civil Procedure, the time to file an
appeal runs for all parties from the entry of
the order disposing of the last such remaining
motion:
(1) for judgment under Rule 50(b);
(i) to amend or make additional factual
findings under Rule 52(b), whether or
not granting the motion would alter the

judgment;

"New material is underlined; matter to be omitted is lined through.
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15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

FEDERAL RULES OF APPELLATE PROCEDURE

(i11) for attorney’s fees under Rule 54 if the
district court extends the time to appeal
under Rule 58:

(iv) to alter or amend the judgment under
Rule 59;

(v) for a new trial under Rule 59; or

(vi) for relief under Rule 60 if the motion is
filed no later than 16 30 days after the
judgment is entered.

% % ok ok %k

(5) Motion for Extension of Time.
* %k %k k 3k
(C) No extension under this Rule 4(a)(5) may
exceed 30 days after the prescribed time or 10
14 days after the date when the order granting

the motion is entered, whichever is later.

114




31

32

33

34

35

36

37

38

39

40

41

42

43

44

45

46

47

FEDERAL RULES OF APPELLATE PROCEDURE 3

(6) Reopening the Time to File an Appeal. The
district court may reopen the time to file an appeal for a
period of 14 days after the date when its order to reopen
is entered, but only if all the following conditions are
satisfied:

% % % f %

(B) the motion is filed within 180 days after the
judgment or order is entered or within 7 14
days after the moving party receives notice
under Federal Rule of Civil Procedure 77(d)
of the entry, whichever is earlier; and

k sk sk o3k ok
(b) Appeal in a Criminal Case.
(1) Time for Filing a Notice of Appeal.

(A) In a criminal case, a defendant’s notice of
appeal must be filed in the diétrict court

within 10 14 days after the later of:

115
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49

50

51

52

53

54

55

56

57

58

59

60

61

62

63

64

FEDERAL RULES OF APPELLATE PROCEDURE

(1) the entry of either the judgment or the
order being appealed; or
(ii.) the filing of the government’s notice of
appeal.
% ok ok % %k
(3) Effect of a Motion on a Notice of Appeal.

(A) If a defendant timely makes any of the
following motions under the Federal Rules of
Criminal Procedure, the notice of appeal from
ajudgment of conviction must be filed within
10 14 days after the entry of the order
disposing of the last such remaining motion,
or within 16 14 days after the entry of the
judgment of conviction, whichever period
ends later. This provision applies to a timely
motion:

(1) forjudgment of acquittal under Rule 29;

116
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67
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FEDERAL RULES OF APPELLATE PROCEDURE 5

(i1) for a new trial under Rule 33, but if
based on newly discovered evidence,
only if the motion is made no later than
10 14 days after the entry of the
judgment; or

(ii1) for arrest of judgment under Rule 34.

* 3k ok ok ok

Committee Note

Subdivision (a)(4)(A)(vi). Subdivision (a)(4) provides that
certain timely post-trial motions extend the time for filing an appeal.
Lawyers sometimes move under Civil Rule 60 for relief that is still
available under another rule such as Civil Rule 59. Subdivision
(a)(4)(A)(vi) provides for such eventualities by extending the time for
filing an appeal so long as the Rule 60 motion is filed within a limited
time. Formerly, the time limit under subdivision (a)(4)(A)(vi) was 10
days, reflecting the 10-day limits for making motions under Civil
Rules 50(b), 52(b), and 59. Subdivision (a)(4)(A)(vi) now contains
a 30-day limit to match the revisions to the time limits in the Civil
Rules.

Subdivision (a)(5)(C). The time set in the former rule at 10
days has been revised to 14 days. See the Note to Rule 26.

Subdivision (a)(6)(B). The time set in the former rule at 7

days has been revised to 14 days. Under the time-computation.

117
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approach set by former Rule 26(a), “7 days” always meant at least 9
days and could mean as many as 11 or even 13 days. Under current
Rule 26(a), intermediate weekends and holidays are counted.
Changing the period from 7 to 14 days offsets the change in
computation approach. See the Note to Rule 26.

Subdivisions (b)(1)(A) and (b)(3)(A). The times set in the
former rule at 10 days have been revised to 14 days. See the Note to
Rule 26.

Rule 5. Appeal by Permission

* % k k %
(b) Contents of the Petition; Answer or Cross-Petition;
Oral Argument.
% ok ok ok ok
(2) A party may file an answer in opposition or a
cross-petition within 7 10 days after the petition is
served.
% % % ok %

(d) Grant of Permission; Fees; Cost Bond; Filing the

Record.
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12

13

14

15

FEDERAL RULES OF APPELLATE PROCEDURE 7

(1) Within 19 14 days after the entry of the order
granting permission to appeal, the appellant must:
(A) pay the district clerk all required fees; and

(B) file a cost bond if required under Rule 7.

% ok k%

Committee Note

Subdivision (b)(2). Subdivision (b)(2) is amended in the
light of the change in Rule 26(a)’s time computation rules.
Subdivision (b)(2) formerly required that an answer in opposition to
a petition for permission to appeal, or a cross-petition for permission
to appeal, be filed “within 7 days after the petition is served.” Under
former Rule 26(a), 7 days” always meant at least 9 days and could
mean as many as 11 or even 13 days. Under current Rule 26(a),
intermediate weekends and holidays are counted. Changing the
period from 7 to 10 days offsets the change in computation approach.
See the Note to Rule 26.

Subdivision (d)(1). The time set in the former rule at 10 days
has been revised to 14 days. See the Note to Rule 26.

k) %k ok ok k

Rule 6. Appeal in a Bankruptcy Case From a Final
Judgment, Order, or Decree of a District Court or
Bankruptcy Appellate Panel

* ok ok ok ok

119
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(b) Appeal From a Judgment, Order, or Decree of a
District Court or Bankruptcy Appellate Panel
Exercising Appellate Jurisdiction in a Bankruptcy
Case.

* ok ok % %
(2) Additional Rules. In addition to the rules made

applicable by Rule 6(b)(1), the following rules
apply:

| % ok ok % %

(B) The record on appeal.

(i) Within 16 14 days after filing the notice
of appeal, the appellant must file with
the clerk possessing the record
assembled 1in accordance with
Bankruptcy Rule 8006 — and serve on
the appellee — a statement of the issues

to be presented on appeal and a

120
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19

20

21

22

23

24

25

26

27

2

FEDERAL RULES OF APPELLATE PROCEDURE 9

designation of the record to be certified
and sent to the circuit clerk.

(11) Anappellee who believes that other parts
of the record are necessary must, within
10 14 days after being served with the

appellant’s designation, file with the

clerk and serve on the appellant a
designation of additional parts to be
included.

k % %k ok %

Committee Note

Subdivision (b)(2)(B). The times set in the former rule at 10
days have been revised to 14 days. See the Note to Rule 26.

Rule 10. The Record on Appeal

* & % ok %

(b) The Transcript of Proceedings.

121
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(1) Appellant’s Duty to Order. Within 10 14 days
after filing the notice of appeal or entry of an order
disposing of the last timely remaining motion of a
type specified in Rule 4(a)(4)(A), whichever is
later, the appellant must do either of the following:
(A) order from the reporter a transcript of such

parts of the proceedings not already on file as

the appellant considers necessary, subject to a

local rule of the court of appeals and with the
following qualiﬁcationls:

(i) the order must be in writing;

(i1) if the cost of the transcript is to be paid
by the United States under the Criminal
Justice Act, the order must so state; and

(1i1) the appellant must, within the same
period, file a copy of the order with the

district clerk; or
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(B) file a certificate stating that no transcript will
be ordered.
k %k %k 3k 3k
(3) Partial Transcript. Unless the entire transcript is
ordered:

(A) the appellant must — within the 16 14 days
provided in Rule 10(b)(1) — file a statement
of the issues that the appellant intends to
present on the appeal and must serve on the
appellee a copy of both the order or certificate
and the statement;

(B) ifthe appellee considers it necessary to have a
transcript of other parts of the proceedings, the
appellee must, within 16 14 days after the
service of the order or certificate and the

statement of the issues, file and serve on the
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appellant a designation of additional parts to

be ordered; and
(C) wunless within 16 14 days after service of that
designation the appellant has ordered all such
parts, and has so notified the appellee, the
appellee may within the following 19 14 days
either order the parts or move in the district
court for an order requiring the appellant to do

S0.
% %k %k %k k

(c) Statement of the Evidence When the Proceedings
Were Not Recorded or When a Transcript Is
Unavailable. If the transcript of a hearing or trial is
unavailable, the appéllant may prepare a statement of the
evidence or proceedings from the best available means,
including the appellant’s recollection. The statement

must be served on the appellee, who may serve
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55
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57

58
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FEDERAL RULES OF APPELLATE PROCEDURE 13
objections or proposed amendments within 16 14 days
after being served. The statement and any objections or
proposed amendments must then be submitted to the
district court for settlement and approval. As settled and
approved, the statement must be included by the district
clerk in the record on appeal.

* %k sk ok 3k

Committee Note
Subdivisions (b)(1), (b)(3) and (c¢). The times set in the
former rule at 10 days have been revised to 14 days. See the Note to

Rule 26.

Rule 12. Docketing the Appeal; Filing a Representation
Statement; Filing the Record

(b) Filing a Representation Statement. Unless the court of
appeals designates another time, the attorney who filed

the notice of appeal must, within 6 14 days after filing

125
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the notice, file a statement with the circuit clerk naming
the parties that the attorney represents on appeal.
% % k ok %
Committee Note

Subdivision (b). The time set in the former rule at 10 days
has been revised to 14 days. See the Note to Rule 26.

) % Xk %k %

Rule 15. Review or Enforcement of an Agency Order —
How Obtained; Intervention

* ok k ok %k
(b) Application or Cross-Application to Enforce an

Order; Answer; Default.

(1) An application to enforce an agency order must be
filed with the clerk of a court of appeals authorized
to enforce the order. If a petition is filed to review
an agency order that the court may enforce, a party
opposing the petition may file a cross-application

for enforcement.
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(2) Within 26 21 days after the application for
enforcement is filed, the respondent must serve on
the applicant an answer to the application and file it
with the clerk. If the respondent fails to answer in
time, the court will enter judgment for the relief
requested.

* k k k k
Committee Note

Subdivision (b)(2). The time set in the former rule at 20 days

has been revised to 21 days. See the Note to Rule 26.

% % ok k &

Rule 19. Settlement of a Judgment Enforcing an Agency
Order in Part

When the court files an opinion directing entry of
Judgment enforcing the agency’s order in part, the agency
must within 14 days file with the clerk and serve on each
other party a proposed judgment conforming to the opinion.

A party who disagrees with the agency’s proposed judgment

127




16 FEDERAL RULES OF APPELLATE PROCEDURE

must within 7 10 days file with the clerk and serve the agency
with a proposed judgment that the party believes conforms to
the opinion. The court will settle the judgment and direct

entry without further hearing or argument.

Committee Note

Rule 19 formerly required a party who disagreed with the
agency’s proposed judgment to file a proposed judgment “within 7
days.” Under former Rule 26(a), “7 days” always meant at least 9
days and could mean as many as 11 or even 13 days. Under current
Rule 26(a), intermediate weekends and holidays are counted.
Changing the period from 7 to 10 days offsets the change in
computation approach. See the Note to Rule 26.

% ok %k k %
Rule 25. Filing and Service
(a) Filing.

k 3k k Xk %

(2) Filing: Method and Timeliness.

% % % ok %
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(B) A brief or appendix. A brief or appendix is
timely filed, however, if on or before the last
day for filing, it is:

(1) mailed to the clerk by First-Class Mail,
or other class of mail that is at least as
expeditious, postage prepaid; or

(1) dispatched to a third-party commercial
carrier for delivery to the clerk within 3
catendar days.

* ok % K %
(c) Manner of Service.
(1) Service may be any of the following:
* ok K Kk

(C) by third-party commercial carrier for delivery

within 3 eaterdar days; or

* ok ok % %

129




18 FEDERAL RULES OF APPELLATE PROCEDURE

Committee Note
Under former Rule 26(a), short periods that span weekends or
holidays were computed without counting those weekends or
holidays. To specify that a period should be calculated by counting
all intermediate days, including weekends or holidays, the Rules used
the term “calendar days.” Rule 26(a) now takes a “days-are-days”
approach under which all intermediate days are counted, no matter

how short the period. Accordingly, “3 calendar days” in subdivisions
(a)(2)(B)(11) and (c)(1)(C) is amended to read simply “3 days.”

Rule 26. Computing and Extending Time
%k ok % %

(c) Additional Time after Service. When a party is
required or permitted to act within a prescribed period after a
paper is served on that party, 3 caterdar days are added to the
prescribed period unless the paper is delivered on the date of
service stated in the proof of service. For purposes of this
Rule 26(c), a paper that is served electronically is not treated
as delivered on the date of service stated ih the proof of

service.
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Committee Note
Subdivision (c). To specifythat a period should be calculated
by counting all intermediate days, including weekends or holidays,
the Rules formerly used the term “calendar days.” Because new
subdivision (a) takes a “days-are-days” approach under which all

intermediate days are counted, no matter how short the period, “3
calendar days” in subdivision (c) is amended to read simply “3 days.”

Rule 27. Motions
(a) In General.
% ok ok ok ok
(3) Response.
(A) Time to file. Any party may file a response
to a motion, Rule 27(a)(2) governs its
contents. The response must be filed within 8
10 days after service of the motion unless the
court shortens or extends the time. A motion
authorized by Rules 8, 9, 18, or 41 may be

granted before the 8=day 10-day period runs
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only if the court gives reasonable notice to

the parties that it intends to act sooner.

* % ok ok %

(4) Reply to Response. Any reply to a response must
be filed within 5 7 days after service of the
response. A reply must not present matters that do

not relate to the response.

* % ok k%

Committee Note

Subdivision (a)(3)(A). Subdivision (a)(3)(A) formerly
required that a response to a motion be filed “within 8 days after
service of the motion unless the court shortens or extends the time.”
Prior to the 2002 amendments to Rule 27, subdivision (a)(3)(A) set
this period at 10 days rather than 8 days. The period was changed in
2002 to reflect the change from a time-computation approach that
counted intermediate weekends and holidays to an approach that did
not. (Prior to the 2002 amendments, intermediate weekends and
holidays were excluded only if the period was less than 7 days; after
those amendments, such days were excluded if the period was less
than 11 days.) Under current Rule 26(a), intermediate weekends and
holidays are counted for all periods. Accordingly, revised subdivision
(a)(3)(A) once again sets the period at 10 days.
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Subdivision (a)(4). Subdivision (a)(4) formerly required that
a reply to a response be filed “within 5 days after service of the
response.” Prior to the 2002 amendments, this period was set at 7
days; in 2002 it was shortened in the light of the 2002 change in time-
computation approach (discussed above). Under current Rule 26(a),
intermediate weekends and holidays are counted for all periods, and
revised subdivision (a)(4) once again sets the period at 7 days.

* %k % % %

Rule 28.1. Cross-Appeals
k ok & % %
(f) Time to Serve and File a Brief. Briefs must be served
and filed as follows:
(1) theappellant’s principal brief, within 40 days after
the record is filed;
(2) theappellee’s principal and response brief, within
30 days after the appellant’s principal brief is
served;
(3) the appellant’s response and reply brief, within 30
days after the appellee’s principal and response

brief is served; and
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(4) the appellee’s reply brief, within 14 days after the
appellant’s response and reply brief is served, but
at least 3 7 days before argument unless the court,

for good cause, allows a later filing.

Committee Note

Subdivision (f)(4). Subdivision (f)(4) formerly required that
the appellee’s reply brief be served “at least 3 days before argument
unless the court, for good cause, allows a later filing.” Under former
Rule 26(a), “3 days” could mean as many as 5 or even 6 days. See
the Note to Rule 26. Under revised Rule 26(a), intermediate
weekends and holidays are counted. Changing ““3 days” to “7 days”
alters the period accordingly. Under revised Rule 26(a), when a
period ends on a weekend or holiday, one must continue to count in
the same direction until the next day that is not a weekend or holiday;
the choice of the 7-day period for subdivision (f)(4) will minimize
such occurrences.

* % ok % ¥

Rule 30. Appendix to the Briefs

¥k % % %

(b) All Parties’ Responsibilities.
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(I) Determining the Contents of the Appendix. The

parties are encouraged to agree on the contents of
the appendix. In the absence of an agreement, the
appellant must, within 16 14 days after the record is
filed, serve on the appellee a designation of the
parts of the record the appellant intends to include
in the appendix and a statement of the issues the
appellant intends to present for review. The
appellee may, within 16 14 days after receiving the
designation, serve on the appellant a designation of
additional parts to which it wishes to direct the
court’s attention. The appellant must include the
designated parts in the appendix. The parties must
not engage in unnecessary designation of parts of
the record, because the entire record is available to
the court. This paragraph applies also to a

cross-appellant and a cross-appellee.
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20 % %k ok k

Committee Note

Subdivision (b)(1). The times set in the former rule at 10
days have been revised to 14 days. See the Note to Rule 26.

Rule 31. Serving and Filing Briefs

1 (a) Time to Serve and File a Brief.

2 (1) The appellant must serve and file a brief within 40
3 days after the record is filed. The appellee must
4 serve and file a brief within 30 days after the
5 appellant’s briefis served. The appellant may serve
6 and file a reply brief within 14 days after service of
7 the appellee’s brief but a reply brief must be filed
8 at least 3 7 days before argument, unless the court,
9 for good cause, allows a later filing.

10 * % % %

136



FEDERAL RULES OF APPELLATE PROCEDURE 25

Committee Note

Subdivision (a)(1). Subdivision (a)(1) formerly required that
the appellant’s reply brief be served “at least 3 days before argument,
unless the court, for good cause, allows a later filing.” Under former
Rule 26(a), “3 days” could mean as many as 5 or even 6 days. See
the Note to Rule 26. Under revised Rule 26(a), intermediate
weekends and holidays are counted. Changing “3 days” to “7 days”
alters the period accordingly. Under revised Rule 26(a), when a
period ends on a weekend or holiday, one must continue to count in
the same direction until the next day that is not a weekend or holiday;
the choice of the 7-day period for subdivision (a)(1) will minimize
such occurrences.

% 3k %k ok ok

Rule 39. Costs

* %k ok ok sk

(d) Bill of Costs: Objections; Insertion in Mandate.
(1) A party who wants costs taxed must — within 14
days after entry of judgment — file with the circuit
clerk, with proof of service, an itemized and

verified bill of costs.

137



10

26 FEDERAL RULES OF APPELLATE PROCEDURE
(2) Objections must be filed within 6 14 days after
service of the bill of costs, unless the court extends
the time.
* ok ok % %
Committee Note
Subdivision (d)(2). The time set in the former rule at 10 days

has been revised to 14 days. See the Note to Rule 26.

Rule 41. Mandate: Contents; Issuance and Effective
Date; Stay

* %k ok ok ok

(b) When Issued. The court’s mandate must issue 7
catendar days after the time to file a petition for
rehearing expires, or 7 eatendar days after entry of an
order denying a timely petition for panel rehearing,
petition for rehearing en banc, or motion for stay of
mandate, whichever is later. The court may shorten or

extend the time.

* %k sk ok sk
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Committee Note

Under former Rule 26(a), short periods that span weekends or
holidays were computed without counting those weekends or
holidays. To specify that a period should be calculated by counting
all intermediate days, including weekends or holidays, the Rules used
the term “calendar days.” Rule 26(a) now takes a “days-are-days”
approach under which all intermediate days are counted, no matter
how short the period. Accordingly, “7 calendar days” in subdivision
(b) is amended to read simply “7 days.”
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MEMORANDUM

DATE: March 26, 2007

TO: Committee Reporters
John K. Rabiej
James N. Ishida

FROM: Judge Mark R. Kravitz
Catherine T. Struve

RE: Current time-computation template

For your convenience in assembling the agenda book materials for your spring meetings,
we enclose the current time-computation template draft in both clean and redlined forms. It is
redlined to show changes made since the version we circulated on March 6. The only changes to
the text of the rule are those suggested in the March 13 memo, plus a style change to subdivision
(2)(3) that we made in response to comments from Professor Kimble. (Also, the wording of the
suggested change to subdivision (a)(6)(B) is slightly different from that suggested in our March
13 memo.)

The note shows a number of small changes we have made in response to comments we
have received. Though not all those changes have been circulated to the group, we provide the
current version in case it is useful for discussion purposes.

The bottom line: If you have already assembled your meeting materials using our March 6
and March 13 memos, that provides a good basis for the committee discussion. If you have not

yet assembled the materials, the attached version incorporates the changes suggested in the
March 13 memo and may be a useful addition to your meeting materials.

Encl.
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Rule 6. Computing and Extending Time

(@

Computing Time. The following rules apply in computing any time period specified in

these rules, in any local rule or court order, or in any statute that does not specify a

method of computing time.

0))

@

&)

Period Stated in Days or a Longer Unit. When the period is stated in days or a

longer unit of time:

(A)
®B)

©

exclude the day of the event that triggers the period;

count every day, including intermediate Saturdays, Sundays, and legal
holidays; and

include the last day of the period, but if the last day is a Saturday, Sunday,
or legal holiday, the period continues to run until the end of the next day

that is not a Saturday, Sunday, or legal holiday.

Period Stated in Hours. When the period is stated in hours:

(A)

B)

©

begin counting immediately on the occurrence of the event that triggers the
period;

count every hour, including hours during intermediate Saturdays, Sundays,
and legal holidays; and

if the period would end on a Saturday, Sunday, or legal holiday, then
continue the period until the same time on the next day that is not a

Saturday, Sunday, or legal holiday.

Inaccessibility of Clerk’s Office. Unless the court orders otherwise, if the clerk’s

office is inaccessible:
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C))

&)

©)

(A)  on the last day for filing under Rule 6(a)(1), then the time for filing is
extended to the first accessible day that is not a Saturday, Sunday, or legal
holiday; or

(B)  during the last hour for filing under Rule 6(a)(2), then the time for filing is
extended to the same time on the first accessible day that is not a Saturday,
Sunday, or legal holiday.

""Last Day" Defined. Unless a different time is set by a statute, local rule, or

order in the case, the last day ends:

(A)  for electronic filing, at midnight in the court's time zone; and

(B)  for filing by other means, when the clerk’s office is scheduled to close.

“Next Day” Defined. The “next day” is determined by continuing to count

forward when the period is measured after an event and backward when measured

before an event.

“Legal Holiday” Defined. “Legal holiday” means:

(A) the day set aside by statute for observing New Year’s Day, Martin Luther
King Jr.’s Birthday, Washington’s Birthday, Memorial Day, Independence
Day, Labor Day, Columbus Day, Veterans’ Day, Thanksgiving Day, or
Christmas Day; and

(B)  any other day declared a holiday by the President, Congress, or the state
where the district court is located. [The word ‘state,” as used in this Rule,
includes the District of Columbia and any commonwealth, territory, or

possession of the United States.]

-3-
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Committee Note

Subdivision (a). Subdivision (a) has been amended to simplify and clarify the provisions
that describe how deadlines are computed. Subdivision (a) governs the computation of any time
period found in a Federal Rule of Civil Procedure, a statute, a local rule, or a court order. In
accordance with Rule 83(a)(1), a local rule may not direct that a deadline be computed in a
manner inconsistent with subdivision (a).

The time-computation provisions of subdivision (a) apply only when a time period must
be computed. They do not apply when a fixed time to act is set. The amendments thus carry
forward the approach taken in Violette v. P.A. Days, Inc., 427 F.3d 1015, 1016 (6th Cir. 2005)
(holding that Civil Rule 6(a) “does not apply to situations where the court has established a
specific calendar day as a deadline”), and reject the contrary holding of In re American
Healthcare Management, Inc., 900 F.2d 827, 832 (5th Cir. 1990) (holding that Bankruptcy Rule
9006(a) governs treatment of date-certain deadline set by court order). If, for example, the date
for filing is “no later than November 1, 2007,” subdivision (a) does not govern. But if a filing is
required to be made “within 10 days” or “within 72 hours,” subdivision (a) describes how that
deadline is computed.

Subdivision (a) does not apply when computing a time period set by a statute if the statute
specifies a method of computing time. See, e.g., [CITE].

Subdivision (a)(1). New subdivision (a)(1) addresses the computation of time periods
that are stated in days. It also applies to time periods that are stated in weeks, months, or years.
See, e.g., Rule 60(b). Subdivision (a)(1)(B)’s directive to “count every day” is relevant only if
the period is stated in days (not weeks, months or years).

Under former Rule 6(a), a period of 11 days or more was computed differently than a
period of less than 11 days. Intermediate Saturdays, Sundays, and legal holidays were included
in computing the longer periods, but excluded in computing the shorter periods. Former Rule
6(a) thus made computing deadlines unnecessarily complicated and led to counterintuitive
results. For example, a 10-day period and a 14-day period that started on the same day usually
ended on the same day — and the 10-day period not infrequently ended later than the 14-day
period. See Miltimore Sales, Inc. v. Int’l Rectifier, Inc., 412 F.3d 685, 686 (6th Cir. 2005).

Under new subdivision (a)(1), all deadlines stated in days (no matter the length) are
computed in the same way. The day of the event that triggers the deadline is not counted. All
other days — including intermediate Saturdays, Sundays, and legal holidays — are counted, with
only one exception: If the period ends on a Saturday, Sunday, or legal holiday, then the deadline
falls on the next day that is not a Saturday, Sunday, or legal holiday. An illustration is provided
below in the discussion of subdivision (a)(5). Subdivision (a)(3) addresses filing deadlines that
expire on a day when the clerk’s office is inaccessible.
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Where subdivision (a) formerly referred to the “act, event, or default” that triggers the
deadline, new subdivision (a) refers simply to the “event” that triggers the deadline; this change
in terminology is adopted for brevity and simplicity, and is not intended to change meaning.

Periods previously expressed as less than 11 days will be shortened as a practical matter
by the decision to count intermediate Saturdays, Sundays, and legal holidays in computing all
periods. Many of those periods have been lengthened to compensate for the change. See, e.g.,
[CITE].

Most of the 10-day periods were adjusted to meet the change in computation method by

- setting 14 days as the new period. A 14-day period corresponds to the most frequent result of a

10-day period under the former computation method — two Saturdays and two Sundays were
excluded, giving 14 days in all. A 14-day period has an additional advantage. The final day falls
on the same day of the week as the event that triggered the period — the 14th day after a
Monday, for example, is a Monday. This advantage of using week-long periods led to adopting
7-day periods to replace some of the periods set at less than 10 days, and 21-day periods to
replace 20-day periods. Thirty-day and longer periods, however, were generally retained without
change.

Subdivision (a)(2). New subdivision (a)(2) addresses the computation of time periods
that are stated in hours. No such deadline currently appears in the Federal Rules of Civil
Procedure. But some statutes contain deadlines stated in hours, as do some court orders issued in
expedited proceedings.

Under subdivision (a)(2), a deadline stated in hours starts to run immediately on the
occurrence of the event that triggers the deadline. The deadline generally ends when the time
expires. If, however, the time period expires at a specific time (say, 2:17 p.m.) on a Saturday,
Sunday, or legal holiday, then the deadline is extended to the same time (2:17 p.m.) on the next
day that is not a Saturday, Sunday, or legal holiday. Periods stated in hours are not to be
“rounded up” to the next whole hour. Subdivision (a)(3) addresses situations when the clerk’s
office is inaccessible during the last hour before a filing deadline expires.

Subdivision (a)(2)(B) directs that every hour be counted. Thus, for example, a 72-hour
period that commences at 10:23 a.m. on Friday, November 2, 2007, will run until 9:23 a.m. on
Monday, November 5; the discrepancy in start and end times in this example results from the
intervening shift from daylight saving time to standard time.

Subdivision (a)(3). When determining the last day of a filing period stated in days or a
longer unit of time, a day on which the clerk’s office is not accessible because of the weather or
another reason is treated like a Saturday, Sunday, or legal holiday. When determining the end of
a filing period stated in hours, if the clerk’s office is inaccessible during the last hour of the filing
period computed under subdivision (a)(2) then the period is extended to the same time on the
next day that is not a weekend, holiday or day when the clerk’s office is inaccessible.

-5-
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Subdivision (a)(3)’s extensions apply “[u]nless the court orders otherwise.” In some
circumstances, the court might not wish a period of inaccessibility to trigger a full 24-hour
extension; in those instances, the court can specify a briefer extension.

The text of the rule no longer refers to “weather or other conditions” as the reason for the
inaccessibility of the clerk’s office. The reference to “weather” was deleted from the text to
underscore that inaccessibility can occur for reasons unrelated to weather, such as an outage of
the electronic filing system. Weather can still be a reason for inaccessibility of the clerk’s office.
The rule does not attempt to define inaccessibility. Rather, the concept will continue to develop
through caselaw, see, e.g., William G. Phelps, When Is Office of Clerk of Court Inaccessible Due
1o Weather or Other Conditions for Purpose of Computing Time Period for Filing Papers under
Rule 6(a) of Federal Rules of Civil Procedure, 135 A.L.R. Fed. 259 (1996) (collecting cases). In
addition, many local provisions address inaccessibility for purposes of electronic filing, see, e.g.,
D. Kan. Rule 5.4.11 (“A Filing User whose filing is made untimely as the result of a technical
failure may seek appropriate relief from the court.”).

Subdivision (a)(4). New subdivision (a)(4) defines the end of the last day of a period for
purposes of subdivision (a)(1). Subdivision (a)(4) does not apply in computing periods stated in
hours under subdivision (a)(2), and does not apply if a different time is set by a statute, local rule,
or order in the case. A local rule may provide, for example, that papers filed in a drop box after
the normal hours of the clerk’s office are filed as of the day that is date-stamped on the papers by
a device in the drop box.

28 U.S.C. § 452 provides that “[a]ll courts of the United States shall be deemed always
open for the purpose of filing proper papers, issuing and returning process, and making motions
and orders.” A corresponding provision exists in Rule 77(a). Some courts have held that these
provisions permit an after-hours filing by handing the papers to an appropriate official. See, e.g.,
Casalduc v. Diaz, 117 F.2d 915, 917 (1st Cir. 1941). Subdivision (a)(4) does not address the
effect of the statute on the question of after-hours filing; instead, the rule is designed to deal with
filings in the ordinary course without regard to Section 452.

Subdivision (a)(5). New subdivision (a)(5) defines the “next” day for purposes of
subdivisions (a)(1)(C) and (a)(2)(C). The Federal Rules of Civil Procedure contain both
forward-looking time periods and backward-looking time periods. A forward-looking time
period requires something to be done within a period of time after an event. See, e.g., Rule 59(b)
(motion for new trial “shall be filed no later than 10 days after entry of the judgment”). A
backward-looking time period requires something to be done within a period of time before an
event. See, e.g., Rule 26(f) (parties must hold Rule 26(f) conference “as soon as practicable and
in any event at least 21 days before a scheduling conference is held or a scheduling order is due .
under Rule 16(b)”). In determining what is the “next” day for purposes of subdivisions (a)(1)(C)
and (a)(2)(C), one should continue counting in the same direction — that is, forward when
computing a forward-looking period and backward when computing a backward-looking period.
If, for example, a filing is due within 10 days after an event, and the tenth day falls on Saturday,
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September 1, 2007, then the filing is due on Tuesday, September 4, 2007 (Monday, September 3,
is Labor Day). But ifa filing is due 10 days before an event, and the tenth day falls on Saturday,
September 1, then the filing is due on Friday, August 31.

Subdivision (a)(6). New subdivision (a)(6) defines “legal holiday” for purposes of the
Federal Rules of Civil Procedure, including the time-computation provisions of subdivision (a).
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Rule 6. Computing and Extending Time

(@

Computing Time. The following rules apply in computing any time period specified in

these rules, in any local rule or court order, or in any statutef;focatrate;} that does not

specify a method ofrcourt-orderif computing time.

0))

@

3

Period Stated in Days or a Longer Unit. When the period is stated in days or a

longer unit of time:

(A)

B)

©

exclude the day of the event that triggers the period;

count every day, including intermediate Saturdays, Sundays, and legal
holidays; and

include the last day of the period, but if the last day is a Saturday, Sunday,
or legal holiday, the period continues to run until the end of the next day

that is not a Saturday, Sunday, or legal holiday.

Period Stated in Hours. When the period is stated in hours:

A

(B)

©

begin counting immediately on the occurrence of the event that triggers the
period;

count every hour, including hours during intermediate Saturdays, Sundays,
and legal holidays; and

if the period would end on a Saturday, Sunday, or legal holiday, then
gontinue the period until the same time on the next day that is not a

Saturday, Sunday, or legal holiday.

Inaccessibility of Clerk’s Office. Unless the court orders otherwise, if the clerk’s

office is inaccessible:
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(A) onthe last day for filing under Rule 6(a){1). then the time for filing is

extended to the first accessible day that is not a Saturday, Sunday, or legal

holiday; or

(IA1B) fonjduring the last fday-otathour for filingfpertod-computed}

under Rule 6(a)(f112), then the time for filing is extended to the

Hirst-day-whenisame time on the feterk’s-offreetsifirst accessible

day that is not a Saturday, Sunday, or legal holidayf;-or}.

1 .

~t

@

)

)

B)y—d—holiday-

"Last Day" Defined. Unless a different time is set by a statute, local rule, or

order in the case, the last day ends:

(A)  for electronic filing, at midnight in the court's time zone; and

(B)  for filing by other means, when the clerk’s office is scheduled to close.

“Next Day” Defined. The “next day” is determined by continuing to count

forward when the period is measured after an event and backward when measured

before an event.

“Legal Holiday” Defined. “Legal holiday” means:

(A) the day set aside by statute for observing New Year’s Day, Martin Luther
King Jr.’s Birthday, Washington’s Birthday, Memorial Day, Independence
Day, Labor Day, Columbus Day, Veterans’ Day, Thanksgiving Day, or
Christmas Day; and

(B)  any other day declared a holiday by the President, Congress, or the state

where the district court is located. [The word ‘state.” as used in this Rule,

9.
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includes the District of Columbia and any commonwealth, territory, or

possession of the United States. ]

Committee Note

Subdivision (a). Subdivision (a) has been amended to simplify and clarify the provisions
that describe how deadlines are computed. Subdivision (a) governs the computation of any time
period found in a Federal Rule of Civil Procedure, a statute, a local rule, or a court order. In
accordance with Rule 83(a)(1), a local rule may not direct that a deadline be computed in a
manner inconsistent with subdivision (a).

The time-computation provisions of subdivision (a) apply only when a time period must
be computed. They do not apply when a fixed time to act is set. The amendments thus carry
forward the approach taken in Violette v. P.A. Days, Inc., 427 F.3d 1015, 1016 (6th Cir. 2005)
(holding that Civil Rule 6(a) “does not apply to situations where the court has established a
specific calendar day as a deadline”), and reject the contrary holding of In re American

- Healthcare Management, Inc., 900 F.2d 827, 832 (5th Cir. 1990) (holding that Bankruptcy Rule

9006(a) governs treatment of date-certain deadline set by court order). If, for example, the date
for filing is “no later than November 1, 2007,” subdivision (a) does not govern. But if a filing is
required to be made “within 10 days” or “within 72 hours,” subdivision (a) describes how that
deadline is computed.

Subdivision (a) does not apply when computing a time period set by a statute if the statute
specities a method of computing time. See, ¢.g.. [CITE].

Subdivision (a)(1). New subdivision (a)(1) addresses the computation of time periods
that are stated in days. It also applies to time periods that are stated in weeks, months, or years.
See, e.g., Rule 60(b)._Subdivision (a)(1)(B)’s directive to “count every day” is relevant only if
the period is stated in days (not weeks, months or vears).

Under former Rule 6(a), a period of 11 days or more was computed differently than a
period of less than 11 days. Intermediate Saturdays, Sundays, and legal holidays were included
in computing the longer periods, but excluded in computing the shorter periods. Former Rule
6(a) thus made computing deadlines unnecessarily complicated and led to counterintuitive
results. For example, a 10-day period and a 14-day period that started on the same day usually
ended on the same day — andf;not-infrequently;} the 10-day period factuattylnot infrequently
ended later than the 14-day period. See Miltimore Sales, Inc. v. Int’l Rectifier, Inc., 412 F.3d
685, 686 (6th Cir. 2005).

Under new subdivision (a)(1), all deadlines stated in days (no matter the length) are
computed in the same way. The day of the event that triggers the deadline is not counted. All
other days — including intermediate Saturdays, Sundays, and legal holidays — are counted, with
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only one exception: If the period ends on a Saturday, Sunday, or legal holiday, then the deadline
falls on the next day that is not a Saturday, Sunday, or legal holiday. An illustration is provided
belowf;t in the discussion of subdivision (a)(5). Subdivision (a)(3) addresses filing deadlines
that expire on a day when the clerk’s office is inaccessible.

Where subdivision (a) formerly referred to the “act, event, or default” that triggers the
deadline, new subdivision (a) refers simply to the “event” that triggers the deadline; this change
in terminology is adopted for brevity and simplicity, and is not intended to change meaning.

Periods previously expressed as less than 11 days will be shortened as a practical matter
by the decision to count intermediate Saturdays, Sundays, and legal holidays in computing all
periods. Many of those periods have been lengthened to compensate for the change. See, e.g.,
[CITE].

Most of the 10-day periods were adjusted to meet the change in computation method by
setting 14 days as the new period. A 14-day period corresponds to the most frequent result of a
10-day period under the former computation method — two Saturdays and two Sundays were
excluded, giving 14 days in all. A 14-day period has an additional advantage. The final day falls
on the same day of the week as the event that triggered the period — the 14th day after a
Monday, for example. is a Monday. This advantage of using week-long periods led to adopting
7-day periods to replace some of the periods set at less than 10 days, and 21-day periods to
replace 20-day periods. Thirty-day and longer periods, however, were generally retained without

change.

Subdivision (a)(2). New subdivision (a)(2) addresses the computation of time periods
that are stated in hours. No such deadline currently appears in the Federal Rules of Civil
Procedure. But some statutes contain deadlines stated in hours, as do some court orders issued in
expedited proceedings.

Under frrew-Jsubdivision (a)(2), a deadline stated in hours starts to run immediately on
the occurrence of the event that triggers the deadline. The deadline generally ends when the time
expires. If, however, the time period expires at a specific time (say, 2:17 p.m.) on a Saturday,
Sunday, or legal holiday, then the deadline is extended to the same time (2:17 p.m.) on the next
day that is not a Saturday, Sunday, or legal holiday. Periods stated in hours are not to be
“rounded up” to the next whole hour. Subdivision (a)(3) addresses situations when the clerk’s
office is inaccessible during the last hour before a filing deadline expires.

Subdivision (a)(2)(B) directs that every hour be counted. Thus, for example, a 72-hour
period that commences at 10:23 a.m. on Friday, November 2, 2007, will run until 9:23 a.m. on
Monday, November 5; the discrepancy in start and end times in this example results from the
intervening shift from daylight saving time to standard time.
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Subdivision (a)(3). When determining the last day of a filing period stated in days or a
longer unit of time, a day on which the clerk’s office is not accessible because of the weather or
another reason is treated like a Saturday, Sunday, or legal holiday. When determining the end of
a filing period stated in hours, if the clerk’s office is inaccessible during the last hour of the filing
period computed under subdivision (a)(2) then the period is extended to the same time on the
next day that is not a weekend, holiday or day when the clerk’s office is inaccessible.

Subdivision (a)(3)’s extensions apply “[u]nless the court orders otherwise.” In some
circumstances, the court might not wish a period of inaccessibility to trigger a full 24-hour
extension; in those instances, the court can specify a briefer extension.

The text of the rule no longer refers to “weather or other conditions” as the reason for the
inaccessibility of the clerk’s office. The reference to “weather” was deleted from the text to
underscore that inaccessibility can occur for reasons unrelated to weather, such as an outage of
the electronic filing system. Weather can still be a reason for inaccessibility of the clerk’s office.
The rule does not attempt to define inaccessibilityf;}. Rather. the conceptf-ofinaccessibitity} will
continue to develop through caselaw, see, e.g., William G. Phelps, When Is Office of Clerk of
Court Inaccessible Due to Weather or Other Conditions for Purpose of Computing Time Period
Jfor Filing Papers under Rule 6(a) of Federal Rules of Civil Procedure, 135 A.L.R. Fed. 259
(1996) (collecting cases). In addition,fwhite} many local provisions address inaccessibility for
purposes of electronic filing, see, e.g., D. Kan. Rule 5.4.11 (“A Filing User whose filing is made
untimely as the result of a technical failure may seek appropriate relief from the court.”).

Subdivision (a)(4). New subdivision (a)(4) defines the end of the last day of a period for

purposes of subdivision (a)(1). Subdivision (a)(4) does not apply ftothe-computation-of}in
computing periods stated in hours under subdivision (a)(2)f—Subdivi—definitton}, and does not

apply if a different time is set by a statute, local rule, or order in the case. A local rule may
provide, for example, that papers filed in a drop box after the normal hours of the clerk’s office
are filed as of the day that is date-stamped on the papers by a device in the drop box.

28 U.S.C. § 452 provides that “[a]ll courts of the United States shall be deemed always
open for the purpose of filing proper papers, issuing and returning process, and making motions
and orders.” A corresponding provision exists in Rule 77(a). Some courts have held that these
provisions permit an after-hours filing by handing the papers to an appropriate official. See, e.g.,
Casalduc v. Diaz, 117 F.2d 915, 917 (1st Cir. 1941). Subdivision (a)(4) does not address the
feourt’s-au—hingunderfeffect of the statute on the question of after-hours filing; instead, the rule
is designed to deal with filings in the ordinary course fof-eventstwithout regard to Section 452.

Subdivision (a)(5). New subdivision (a)(5) defines the “next” day for purposes of
subdivisions (a)(1)(C) and (a)(2)(C). The Federal Rules of Civil Procedure contain both
forward-looking time periods and backward-looking time periods. A forward-looking time
period requires something to be done within a period of time after an event. See, e.g., Rule 59(b)
(motion for new trial “shall be filed no later than 10 days after entry of the judgment”). A
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backward-looking time period requires something to be done within a period of time before an
event. See, e.g., Rule 26(f) (parties must hold Rule 26(f) conference “as soon as practicable and
in any event at least 21 days before a scheduling conference is held or a scheduling order is due
under Rule 16(b)”). In determining what is the “next” day for purposes of subdivisions (a)(1)(C)
and (2)(2)(C), one should continue counting in the same direction — that is, forward when
computing a forward-looking period and backward when computing a backward-looking period.
If, for example, a filing is due within 10 days affer an event, and the tenth day falls on Saturday,
September 1, 2007, then the filing is due on Tuesday, September 4, 2007 (Monday, September 3,
is Labor Day). But if a filing is due 10 days before an event, and the tenth day falls on Saturday,
September 1, then the filing is due on Friday, August 31.

Subdivision (a)(6). New subdivision (a)(6) defines “legal holiday” for purposes of the
Federal Rules of Civil Procedure, including the time-computation provisions of subdivisionfs}

(aDthanda)(2).
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MEMORANDUM

DATE: March 13, 2007

TO: Time Computation Subcommittee
Committee Reporters

FROM: Judge Mark R. Kravitz
Catherine T. Struve

CC: Judge David F. Levi
John K. Rabiej

RE: Two additional template issues

Since circulating the template draft last week, we have become aware of two issues that
we would like to bring to your attention in advance of the Advisory Committee meetings this
spring. At least one of those issues will require a change to the language of the proposed time-
counting Rule.

The first issue concerns the template’s effect on statutory provisions that both set a time
period for use in litigation and provide explicit instructions on how the period should be
computed. The second issue relates to the application of the “legal holidays” definition to
litigation that takes place in the Territories, the District of Columbia or Puerto Rico. These
1ssues are addressed in parts I and II below.

L Statutory periods expressed in “business days” or similar language

Our subcommittee’s master list of short statutory time periods omits periods that
explicitly instruct that weekends and holidays not be counted. Those periods were omitted based
on the assumption that since the statute specifies the manner of counting, no court would apply a
contrary time-counting Rule. But it occurred to us recently that this assumption might have been
hasty.
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Most statutes that set time periods relating to litigation fail to specify how the periods
should be counted. Some other statutes set periods in “calendar days™;' those provisions are
omitted from our master list on the assumption that they will continue to be counted the same
way under the Rules’ new days-are-days approach. And — of greatest relevance to this memo — a
few statutes specify a time-counting method that is different from the one that will apply under
the proposed template’s approach; those provisions (13 statutes and one regulation) are listed in
the enclosed spreadsheet.

As you know, the template states that its “rules apply in computing any time period
specified in ... any statute....” And subdivision (a)(1) instructs that “[w]hen the period is stated in
days or a longer unit of time” one must “count every day, including intermediate Saturdays,
Sundays, and legal holidays.” For all sets of Rules other than the Bankruptcy Rules, the
supersession authority granted to the rulemakers means that once the template is adopted as part
of the Rules, all statutory provisions to the contrary will be of no force and effect. So the
question is whether any court would interpret the Rules’ days-are-days time-counting directive to
supersede an explicit statutory directive to use a non-days-are-days approach. As a policy matter,
we believe it would be undesirable for the Rules to trump such directives. Those directives may
have arisen, for example, from a legislative desire to set a short period but to avoid imposing
hardship in the event that the period includes a weekend or holiday.

It is informative to consider the rationales that courts have used when applying existing or
prior versions of the time-counting Rules to compute statutory periods. Some courts have
applied those Rules as gap-filling measures in