April 2, 2024

Honorable Mike Johnson
Speaker, United States House of Representatives
Washington, DC 20515

Dear Mr. Speaker:

I have the honor to submit to the Congress amendments to the Federal Rules of Appellate
Procedure that have been adopted by the Supreme Court of the United States pursuant to Section
2072 of Title 28, United States Code.

Accompanying the amended rules are the following materials that were submitted to the
Court for its consideration pursuant to Section 331 of Title 28, United States Code: a transmittal
letter to the Court dated October 23, 2023; a blackline version of the rules with committee notes;
an excerpt from the September 2023 report of the Committee on Rules of Practice and Procedure
to the Judicial Conference of the United States; and an excerpt from the May 2023 report of the
Advisory Committee on Appellate Rules.

Sincerely,

/s/ John G. Roberts, Jr.
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April 2, 2024

Honorable Kamala D. Harris
President, United States Senate
Washington, DC 20510

Dear Madam President:

I have the honor to submit to the Congress amendments to the Federal Rules of Appellate
Procedure that have been adopted by the Supreme Court of the United States pursuant to Section
2072 of Title 28, United States Code.

Accompanying the amended rules are the following materials that were submitted to the
Court for its consideration pursuant to Section 331 of Title 28, United States Code: a transmittal
letter to the Court dated October 23, 2023; a blackline version of the rules with committee notes;
an excerpt from the September 2023 report of the Committee on Rules of Practice and Procedure
to the Judicial Conference of the United States; and an excerpt from the May 2023 report of the
Advisory Committee on Appellate Rules.

Sincerely,

/s/ John G. Roberts, Jr.
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April 2, 2024

SUPREME COURT OF THE UNITED STATES

ORDERED:

1. The Federal Rules of Appellate Procedure are amended to include amendments to
Rules 32, 35, and 40, and the Appendix of Length Limits.

[See infrapp. _ _ _ .]

2. The foregoing amendments to the Federal Rules of Appellate Procedure shall take
effect on December 1, 2024, and shall govern in all proceedings in appellate cases thereafter
commenced and, insofar as just and practicable, all proceedings then pending.

3. THE CHIEF JUSTICE is authorized to transmit to the Congress the foregoing

amendments to the Federal Rules of Appellate Procedure in accordance with the provisions of
Section 2074 of Title 28, United States Code.
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PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF APPELLATE PROCEDURE

Rule 32.

Form of Briefs, Appendices, and Other
Papers

%k ok % %

(g)  Certificate of Compliance.

(1)

Briefs and Papers That Require a
Certificate. A brief submitted under
Rules 28.1(e)(2), 29(b)(4), or 32(a)(7)(B)—
and a paper submitted under Rules 5(c)(1),
21(d)(D),  27(D)(2)(A),  27(d)2)(C), or
40(d)(3)(A)—must include a certificate by
the attorney, or an unrepresented party, that
the document complies with the type-volume
limitation. The person preparing the
certificate may rely on the word or line count
of the word-processing system used to

prepare the document. The certificate must

Page 4 of 1089



2

)

FEDERAL RULES OF APPELLATE PROCEDURE

state the number of words—or the number of
lines of monospaced type—in the document.
Acceptable Form. Form 6 in the Appendix
of Forms meets the requirements for a

certificate of compliance.
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FEDERAL RULES OF APPELLATE PROCEDURE 3

Rule 35. (Transferred to Rule 40)
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FEDERAL RULES OF APPELLATE PROCEDURE

Rule 40. Panel Rehearing; En Banc Determination

(@

(b)

A Party’s Options. A party may seek rehearing of a
decision through a petition for panel rehearing, a
petition for rehearing en banc, or both. Unless a local
rule provides otherwise, a party seeking both forms
of rehearing must file the petitions as a single
document. Panel rehearing is the ordinary means of
reconsidering a panel decision; rehearing en banc is
not favored.

Content of a Petition.

(1) Petition for Panel Rehearing. A petition for

panel rehearing must:

(A)  state with particularity each point of
law or fact that the petitioner believes
the court has overlooked or
misapprehended; and

(B)  argue in support of the petition.

Page 7 of 1089



FEDERAL RULES OF APPELLATE PROCEDURE 5

)

Petition for Rehearing En Banc. A petition

for rehearing en banc must begin with a

statement that:

(A)

(B)

©

the panel decision conflicts with a
decision of the court to which the
petition is addressed (with citation to
the conflicting case or cases) and the
full court’s consideration is therefore
necessary to secure or maintain
uniformity of the court’s decisions;
the panel decision conflicts with a
decision of the United States Supreme
Court (with citation to the conflicting
case or cases);

the panel decision conflicts with an
authoritative decision of another

United States court of appeals (with
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(©)

(d)

FEDERAL RULES OF APPELLATE PROCEDURE

citation to the conflicting case or
cases); or
(D)  the proceeding involves one or more

questions of exceptional importance,

each concisely stated.
When Rehearing En Banc May Be Ordered. On
their own or in response to a party’s petition, a
majority of the circuit judges who are in regular
active service and who are not disqualified may order
that an appeal or other proceeding be reheard en
banc. Unless a judge calls for a vote, a vote need not
be taken to determine whether the case will be so
reheard. Rehearing en banc is not favored and
ordinarily will be allowed only if one of the criteria
in Rule 40(b)(2)(A)-(D) is met.
Time to File; Form; Length; Response; Oral

Argument.
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FEDERAL RULES OF APPELLATE PROCEDURE

(1)

Time. Unless the time is shortened or
extended by order or local rule, any
petition for panel rehearing or
rehearing en banc must be filed
within 14 days after judgment is
entered—or, if the panel later amends
its decision (on rehearing or
otherwise), within 14 days after the
amended decision is entered. But in a
civil case, unless an order shortens or
extends the time, the petition may be
filed by any party within 45 days after
entry of judgment or of an amended
decision if one of the parties is:

(A)  the United States;

(B)  a United States agency;
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©

(D)

a United States officer or
employee sued in an official
capacity; or

a current or former United
States officer or employee
sued in an individual capacity
for an act or omission
occurring in connection with
duties performed on the
United  States’  behalf—
including all instances in
which the United States
represents that person when
the court of appeals’ judgment
is entered or files that person’s

petition.

Form of the Petition. The petition

must comply in form with Rule 32.
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FEDERAL RULES OF APPELLATE PROCEDURE

G)

(4)

Copies must be filed and served as

Rule 31 prescribes, except that the

number of filed copies may be

prescribed by local rule or altered by

order in a particular case.

Length. Unless the court or a local

rule allows otherwise, the petition (or

a single document containing a

petition for panel rehearing and a

petition for rehearing en banc) must

not exceed:

(A) 3,900 words if produced using
a computer; or

(B) 15 pages if handwritten or
typewritten.

Response. Unless the court so

requests, no response to the petition is

permitted. Ordinarily, the petition
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(e)

®

FEDERAL RULES OF APPELLATE PROCEDURE

will not be granted without such a
request. If a response is requested, the
requirements of Rule 40(d)(2)-(3)
apply to the response.

(%) Oral Argument. Oral argument on
whether to grant the petition is not
permitted.

If a Petition Is Granted. If a petition for

panel rehearing or rehearing en banc is

granted, the court may:

(1) dispose of the case without further
briefing or argument;

(2) order additional briefing or argument;
or

3) issue any other appropriate order.

Panel’s Authority After a Petition for

Rehearing En Banc. The filing of a petition

for rehearing en banc does not limit the
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FEDERAL RULES OF APPELLATE PROCEDURE

(@

panel’s authority to take action described in
Rule 40(e).

Initial Hearing En Banc. On its own or in
response to a party’s petition, a court may
hear an appeal or other proceeding initially en
banc. A party’s petition must be filed no later
than the date when its principal brief is due.
The provisions of Rule 40(b)(2), (c), and
(d)(2)-(5) apply to an initial hearing en banc.
But initial hearing en banc is not favored and

ordinarily will not be ordered.

11

Page 14 of 1089



12 FEDERAL RULES OF APPELLATE PROCEDURE

Appendix:
Length Limits Stated in the
Federal Rules of Appellate Procedure

This chart summarizes the length limits stated in the Federal Rules of Appellate Procedure.
Please refer to the rules for precise requirements, and bear in mind the following:

* In computing these limits, you can exclude the items listed in Rule 32(f).

* Ifyou use a word limit or a line limit (other than the word limit in Rule 28(j)), you
must file the certificate required by Rule 32(g).

* For the limits in Rules 5, 21, 27, and 40:

* % %k ok %
Rule Document type Word | Page Line
limit | limit limit
* % %k ok %
Rehearing 40(d)(3) | = Petition for initial hearing en 3,900 15 Not
and en banc banc applicable
filings + Petition for panel rehearing;

petition for rehearing en banc
* Response if requested by the
court
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« JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C. 20544

THE CHIEF JUSTICE HONORABLE ROSLYNN R. MAUSKOPF
OF THE UNITED STATES Secretary
Presiding

October 23, 2023

MEMORANDUM

To: Chief Justice of the United States
Associate Justices of the Supreme Court

From: Judge Roslynn R. Mauskopf 2,04,,_ P Zt(a_acu'dy?é

Secretary

RE: TRANSMITTAL OF PROPOSED AMENDMENTS TO THE FEDERAL RULES OF
APPELLATE PROCEDURE

By direction of the Judicial Conference of the United States, pursuant to the
authority conferred by 28 U.S.C. § 331, I transmit for the Court’s consideration proposed
amendments to Rules 32, 35, and 40, and the Appendix of Length Limits of the Federal
Rules of Appellate Procedure, which have been approved by the Judicial Conference. The
Judicial Conference recommends that the amendments be adopted by the Court and
transmitted to Congress pursuant to law.

For your assistance in considering the proposed amendments, I am transmitting
(1) clean and blackline copies of the amended rules along with committee notes; (ii) an
excerpt from the September 2023 report of the Committee on Rules of Practice and
Procedure to the Judicial Conference; and (iii) an excerpt from the May 2023 report of
the Advisory Committee on Appellate Rules.

Attachments
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PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF APPELLATE PROCEDURE!

Rule 32.

Form of Briefs, Appendices, and Other
Papers

% ok ok % %

() Certificate of Compliance.

(1

Briefs and Papers That Require a
Certificate. A brief submitted under Rules
28.1(e)(2), 29(b)(4), or 32(a)(7)(B)—and a
paper submitted under Rules 5(c)(1),
21(d)(1), 27(d)(2)(A), 27(d)(2)(C),
35} 2HA); or 460 H-40(d)(3)(A)—must
include a certificate by the attorney, or an
unrepresented party, that the document
complies with the type-volume limitation.

The person preparing the certificate may rely

! New material is underlined; matter to be omitted is

lined through.
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2 FEDERAL RULES OF APPELLATE PROCEDURE

on the word or line count of the word-
processing system used to prepare the
document. The certificate must state the
number of words—or the number of lines of
monospaced type—in the document.

(2) Acceptable Form. Form 6 in the Appendix
of Forms meets the requirements for a
certificate of compliance.

Committee Note

Changes to subdivision (g) reflect the consolidation
of Rules 35 and 40.
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14

15

16

17

18

19

FEDERAL RULES OF APPELLATE PROCEDURE 3

Rule 35. En Bane Determination
(Transferred to Rule 40)

3} When Heari Rehearine En Bane Mav_B
: . it of the cireuit iud | .
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25

26

27

28

29

30

31

32

33

34

35

36

37

4
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48

49
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51

52

53

54

55
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Committee Note

For the convenience of parties and counsel, the
amendment addresses panel rehearing and rehearing en banc
together in a single rule, consolidating what had been
separate, overlapping, and duplicative provisions of Rule 35
(hearing and rehearing en banc) and Rule 40 (panel
rehearing). The contents of Rule 35 are transferred to
Rule 40, which is expanded to address both panel rehearing
and en banc determination.
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Rule 40. Petition—for—Panel Rehearing; En Banc
Determination

() 5 5 5

Courtif Granted-A Party’s Options. A party may

seek rehearing of a decision through a petition for

panel rehearing, a petition for rehearing en banc, or

both. Unless a local rule provides otherwise, a party

seeking both forms of rehearing must file the

petitions as a single document. Panel rehearing is the

ordinary means of reconsidering a panel decision;

rehearing en banc is not favored.

Time. Unless_the_time_is_s) I
led-by-order-or localrule,
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51

52

53
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55
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(b)

FEDERAL RULES OF APPELLATE PROCEDURE

c . | . or.
Form—of Petition;ength- Content of a Petition.
T "y Lo in & b Rule 32
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61
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63

64

65

66

67

68

69

70

71

72

73
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Copics must be served and filed as Rule 31

bes I b gl , sion:
1) ion f L reheati luced usi
a computer must not exeeed 3,900 words: and

2)

Petition for Panel Rehearing. A petition for

panel rehearing must:

(A) state with particularity each point of

law or fact that the petitioner believes

the court has overlooked or

misapprehended:; and

(B) argue in support of the petition.

bandwsi . ion &
panel rehearing must not exceed 15 pages.

Petition for Rehearing En Banc. A petition

for rehearing en banc must begin with a

statement that:

(A) the panel decision conflicts with a

decision of the court to which the
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12 FEDERAL RULES OF APPELLATE PROCEDURE

(B)

petition is addressed (with citation to

the conflicting case or cases) and the

full court’s consideration is therefore

necessary to secure or maintain

uniformity of the court’s decisions:

the panel decision conflicts with a

©)

decision of the United States Supreme

Court (with citation to the conflicting

case or cases);

the panel decision conflicts with an

(D)

authoritative decision of another

United States court of appeals (with

citation to the conflicting case or

cases). or

the proceeding involves one or more

questions of exceptional importance,

each concisely stated.
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FEDERAL RULES OF APPELLATE PROCEDURE 13

(©)

When Rehearing En Banc May Be Ordered. On

(d)

their own or in response to a party’s petition, a

majority of the circuit judges who are in regular

active service and who are not disqualified may order

that an appeal or other proceeding be reheard en

banc. Unless a judge calls for a vote, a vote need not

be taken to determine whether the case will be so

reheard. Rehearing en banc is not favored and

ordinarily will be allowed only if one of the criteria

in Rule 40(b)(2)(A)-(D) is met.

Time to File; Form: Length: Response; Oral

Argument.

(1) Time. Unless the time is shortened or

extended by order or local rule, any

petition for panel rehearing or

rehearing en banc must be filed

within 14 days after judgment is

entered—or, if the panel later amends
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its decision (on rehearing or

otherwise), within 14 days after the

amended decision is entered. But in a

civil case. unless an order shortens or

extends the time, the petition may be

filed by any party within 45 days after

entry of judgment or of an amended

decision if one of the parties is:

(A) the United States:

(B) a United States agency;

(©) a United States officer or

employee sued in an official

capacity; or

(D) a current or former United

States officer or employee

sued in an individual capacity

for an act or omission

occurring in connection with
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2

duties performed on the

United  States’ behalf—

including all instances in

which the United States

represents that person when

the court of appeals’ judgment

1s entered or files that person’s

petition.

Form of the Petition. The petition

3)

must comply in form with Rule 32.

Copies must be filed and served as

Rule 31 prescribes, except that the

number of filed copies may be

prescribed by local rule or altered by

order in a particular case.

Length. Unless the court or a local

rule allows otherwise, the petition (or

a single document containing a

15
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4)

petition for panel rehearing and a

petition for rehearing en banc) must

not exceed:

(A) 3.900 words if produced using

a computer; or

(B) 15 pages if handwritten or

typewritten.

Response. Unless the court so

)

requests, no response to the petition is

permitted. Ordinarily, the petition

will not be granted without such a

request. If a response is requested, the

requirements of Rule 40(d)(2)-(3)

apply to the response.

Oral Argument. Oral argument on

whether to grant the petition is not

permitted.

FEDERAL RULES OF APPELLATE PROCEDURE
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(e)

If a Petition Is Granted. If a petition for

(H

panel rehearing or rehearing en banc is

granted, the court may:

(1) dispose of the case without further

briefing or areument:

(2) order additional briefing or argument;

or

(3) issue any other appropriate order.

Panel’s Authority After a Petition for

(2

Rehearing En Banc. The filing of a petition

for rehearing en banc does not limit the

panel’s authority to take action described in

Rule 40(e).

Initial Hearing En Banc. On its own or in

response to a party’s petition, a court may

hear an appeal or other proceeding initially en

banc. A party’s petition must be filed no later

than the date when its principal brief is due.

17
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The provisions of Rule 40(b)(2), (c¢), and

(d)(2)-(5) apply to an initial hearing en banc.

But initial hearing en banc is not favored and

ordinarily will not be ordered.

Committee Note

For the convenience of parties and counsel, the
amendment addresses panel rehearing and rehearing en banc
together in a single rule, consolidating what had been
separate, overlapping, and duplicative provisions of Rule 35
(hearing and rehearing en banc) and Rule 40 (panel
rehearing). The contents of Rule 35 are transferred to
Rule 40, which is expanded to address both panel rehearing
and en banc determination.

Subdivision (a). The amendment makes clear that
parties may seek panel rehearing, rehearing en banc, or both.
It emphasizes that rehearing en banc is not favored and that
rehearing by the panel is the ordinary means of reconsidering
a panel decision. This description of panel rehearing is by no
means designed to encourage petitions for panel rehearing or
to suggest that they should in any way be routine, but merely
to stress the extraordinary nature of rehearing en banc.
Furthermore, the amendment’s discussion of rehearing
petitions is not intended to diminish the court’s existing
power to order rehearing sua sponte, without any petition
having been filed. The amendment also preserves a party’s
ability to seek both forms of rehearing, requiring that both
petitions be filed as a single document, but preserving the
court’s power (previously found in Rule 35(b)(3)) to provide
otherwise by local rule.
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FEDERAL RULES OF APPELLATE PROCEDURE 19

Subdivision (b). Panel rehearing and rehearing en
banc are designed to deal with different circumstances. The
amendment clarifies the distinction by contrasting the
required content of a petition for panel rehearing (preserved
from Rule 40(a)(2)) with that of a petition for rehearing en
banc (preserved from Rule 35(b)(1)).

Subdivision (c¢). The amendment preserves the
existing criteria and voting protocols for ordering rehearing
en banc, including that no vote need be taken unless a judge
calls for a vote (previously found in Rule 35(a) and (f)).

Subdivision (d). The amendment establishes
uniform time, form, and length requirements for petitions for
panel rehearing and rehearing en banc, as well as uniform
provisions for responses to the petition and oral argument.

Time. The amended Rule 40(d)(1) preserves the
existing time limit, after the initial entry of judgment, for
filing a petition for panel rehearing (previously found in
Rule 40(a)(1)) or a petition for rehearing en banc (previously
found in Rule 35(c)). It adds new language extending the
same time limit to a petition filed after a panel amends its
decision, on rehearing or otherwise.

Form of the Petition. The amended Rule 40(d)(2)
preserves the existing form, service, and filing requirements
for a petition for panel rehearing (previously found in
Rule 40(b)), and it extends these same requirements to a
petition for rehearing en banc. The amended rule also
preserves the court’s existing power (previously found in
Rule 35(d)) to determine the required number of copies of a
petition for rehearing en banc by local rule or by order in a
particular case, and it extends this power to petitions for
panel rehearing.
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Length. The amended Rule 40(d)(3) preserves the
existing length requirements for a petition for panel
rehearing (previously found in Rule 40(b)) and for a petition
for rehearing en banc (previously found in Rule 35(b)(2)). It
also preserves the court’s power (previously found in
Rule 35(b)(3)) to provide by local rule for other length limits
on combined petitions filed as a single document, and it
extends this authority to petitions generally.

Response. The amended Rule 40(d)(4) preserves the
existing requirements for a response to a petition for panel
rehearing (previously found in Rule 40(a)(3)) or to a petition
for rehearing en banc (previously found in Rule 35(e)).
Unsolicited responses to rehearing petitions remain
prohibited, and the length and form requirements for
petitions and responses remain identical. The amended rule
also extends to rehearing en banc the existing statement
(previously found in Rule 40(a)(3)) that a petition for panel
rehearing will ordinarily not be granted without a request for
a response. The use of the word “ordinarily” recognizes that
there may be circumstances where the need for rehearing is
sufficiently clear to the court that no response is needed. But
before granting rehearing without requesting a response, the
court should consider that a response might raise points
relevant to whether rehearing is warranted or appropriate
that could otherwise be overlooked. For example, a
responding party may point out that an argument raised in a
rehearing petition had been waived or forfeited, or it might
point to other relevant aspects of the record that had not
previously been brought specifically to the court’s attention.

Oral argument. The amended Rule 40(d)(5) extends
to rehearing en banc the existing prohibition (previously
found in Rule 40(a)(2)) on oral argument on whether to grant
a petition for panel rehearing.
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Subdivision (e). The amendment clarifies the
existing provisions empowering a court to act after granting
a petition for panel rehearing (previously found in
Rule 40(a)(4)), extending these provisions to rehearing en
banc as well. The amended language alerts counsel that, if a
petition is granted, the court might call for additional
briefing or argument, or it might decide the case without
additional briefing or argument. Cf. Supreme Court Rule
16.1 (advising counsel that an order disposing of a petition
for certiorari “may be a summary disposition on the merits”).

Subdivision (f). The amendment adds a new
provision concerning the authority of a panel to act while a
petition for rehearing en banc is pending.

Sometimes, a panel may conclude that it can fix the
problem identified in a petition for rehearing en banc by, for
example, amending its decision. The amendment makes
clear that the panel is free to do so, and that the filing of a
petition for rehearing en banc does not limit the panel’s
authority.

A party, however, may not agree that the panel’s
action has fixed the problem, or a party may think that the
panel has created a new problem. If the panel amends its
decision while a petition for rehearing en banc is pending,
the en banc petition remains pending until its disposition by
the court, and the amended Rule 40(d)(1) specifies the time
during which a new rehearing petition may be filed from the
amended decision. In some cases, however, there may be
reasons not to allow further delay. In such cases, the court
might shorten the time for filing a new petition under the
amended Rule 40(d)(1), or it might shorten the time for
issuance of the mandate or might order the immediate
issuance of the mandate under Rule 41. In addition, in some
cases, it may be clear that any additional petition for panel
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rehearing would be futile and would serve only to delay the
proceedings. In such cases, the court might use Rule 2 to
suspend the ability to file a new petition for panel rehearing.
Before doing so, however, the court ought to consider the
difficulty of predicting what a party filing a new petition
might say.

Subdivision (g). The amended Rule 40 largely
preserves the existing requirements concerning the rarely
invoked initial hearing en banc (previously found in
Rule 35). The time for filing a petition for initial hearing en
banc (previously found in Rule 35(c)) is shortened, for an
appellant, to the time for filing its principal brief. The other
requirements and voting protocols, which were identical as
to hearing and rehearing en banc, are incorporated by
reference. The amendment adds new language to remind
parties that initial hearing en banc is not favored and
ordinarily will not be ordered.
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Appendix:
Length Limits Stated in the
Federal Rules of Appellate Procedure

This chart summarizes the length limits stated in the Federal Rules of Appellate Procedure.
Please refer to the rules for precise requirements, and bear in mind the following:

* In computing these limits, you can exclude the items listed in Rule 32(f).

* Ifyou use a word limit or a line limit (other than the word limit in Rule 28(j)), you
must file the certificate required by Rule 32(g).

* For the limits in Rules 5, 21, 27, 35;-and 40:

* % %k ok %
Rule Document type Word | Page Line
limit | limit limit
koskosk ok ok
Rehearing 35(b}2) |+ Petition for initial hearing en 3,900 15 Not
and en banc | &46(b) banc applicable
filings + Petition for panel rehearing;
40(d)(3 petition for rehearing en banc
* Response if requested by the
court
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Excerpt from the September 2023 Report of the Committee on Rules of Practice and Procedure

Agenda E-19
Rules
September 2023
REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

The Committee on Rules of Practice and Procedure (Standing Committee or Committee)
met on June 6, 2023. All members participated.

k %k %k %k ok

FEDERAL RULES OF APPELLATE PROCEDURE

Rules Recommended for Approval and Transmission
The Advisory Committee on Appellate Rules recommended for final approval proposed
amendments to Appellate Rules 32, 35, and 40, and the Appendix of Length Limits. The
Standing Committee unanimously approved the Advisory Committee’s recommendations.

Rule 32 (Form of Briefs, Appendices, and Other Papers), Rule 35 (En Banc Determination),
Rule 40 (Petition for Panel Rehearing), and Appendix of Length Limits

The Advisory Committee completed a comprehensive review of the rules governing
panel and en banc rehearing, resulting in proposed amendments transferring the content of
Rule 35 to Rule 40, bringing together in one place the relevant provisions dealing with rehearing.
The proposed amendments to Rule 40 would clarify the distinct criteria for rehearing en banc
and panel rehearing, and would eliminate redundancy. Rule 32 and the Appendix of Length
Limits would be amended to reflect the transfer of the contents of Rule 35 to Rule 40. The
proposed amendments were published in August 2022. The Advisory Committee reviewed the

public comments and made no changes.

NOTICE
NO RECOMMENDATIONS PRESENTED HEREIN REPRESENT THE POLICY OF THE JUDICIAL CONFERENCE
UNLESS APPROVED BY THE CONFERENCE ITSELF.
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Recommendation: That the Judicial Conference approve the proposed
amendments to Appellate Rules 32, 35, and 40, and the Appendix of Length
Limits as set forth in Appendix A, and transmit them to the Supreme Court for
consideration with a recommendation that they be adopted by the Court and
transmitted to Congress in accordance with the law.

% %k ok ok o3k

Respectfully submitted,

J e D s

John D. Bates, Chair

Paul Barbadoro Lisa O. Monaco
Elizabeth J. Cabraser Andrew J. Pincus
Robert J. Giuffra, Jr. Gene E.K. Pratter
William J. Kayatta, Jr. D. Brooks Smith
Carolyn B. Kuhl Kosta Stojilkovic
Troy A. McKenzie Jennifer G. Zipps
Patricia Ann Millett
kosk ok sk ok

Rules - Page 2
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Excerpt from the May 11, 2023, Report of the Advisory Committee on Appellate Rules

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C. 20544

JOHN D. BATES CHAIRS OF ADVISORY COMMITTEES
CHAIR
JAY S. BYBEE
H. THOMAS BYRON III APPELLATE RULES
SECRETARY

REBECCA B. CONNELLY
BANKRUPTCY RULES

ROBIN L. ROSENBERG
CIVIL RULES

JAMES C. DEVER 1II
CRIMINAL RULES

PATRICK J. SCHILTZ
EVIDENCE RULES

MEMORANDUM

TO: Hon. John D. Bates, Chair
Committee on Rules of Practice and Procedure

FROM: Judge Jay Bybee, Chair
Advisory Committee on Appellate Rules
RE: Report of the Advisory Committee on Appellate Rules
DATE: May 11, 2023
L Introduction

The Advisory Committee on Appellate Rules met on Wednesday, March 29, 2023, in West
Palm Beach, Florida. * * *

The Advisory Committee seeks final approval of proposed amendments to Rules 35 and
40 dealing with rehearing, along with conforming amendments to Rule 32 and the Appendix on
Length Limits. (Part II of this report.)

% ok ok % %
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I1. Action Item for Final Approval—Rules 35 and 40 (18-AP-A)

The Advisory Committee began a comprehensive review of Rule 35, dealing with hearing
and rehearing en banc, and Rule 40, dealing with panel rehearing, in the spring of 2018. In the
spring of 2021, the Advisory Committee approved a modest set of proposed changes to those Rules
and asked the Standing Committee to publish them for public comment. At the June 2021 meeting
of the Standing Committee, however, members of the Standing Committee asked about several
provisions of those Rules. The Advisory Committee’s defense of most of the questioned provisions
was that they were in the existing Rules and that the Advisory Committee was attempting to
minimize the changes proposed.

The Standing Committee remanded the matter to the Advisory Committee with instructions
to take a freer hand in improving the Rules. The Advisory Committee did so, producing proposed
amendments transferring the content of Rule 35 to Rule 40, thereby bringing together in one place
the relevant provisions dealing with rehearing. These proposed amendments clarify the distinct
criteria for rehearing en banc and panel rehearing and eliminate much redundancy.

In January of 2022, the Standing Committee approved the comprehensive revision for
publication, and in June of 2022, it also approved a minor correction for publication. The
comprehensive revision, as corrected, was published in the summer of 2022 * * *. The Advisory
Committee reviewed the public comments and unanimously recommends final approval without
change.

The Advisory Committee received five formal comments. Three comments broadly
critique basic aspects of en banc process. They object that rehearing en banc should be widely
available, should not be disfavored, and that oral argument should be allowed on the question
whether to grant a petition.

Two other comments are more substantial. First, a comment submitted by J. Krell expresses
concern that the published Rule would allow a second bite at the apple after a panel decision is
amended, no matter how minor the amendment. This comment suggests that a court of appeals
should be allowed, without invoking Rule 2, to order that no further petitions for rehearing will be
entertained, perhaps with a caution that this should only be done if the amendment is so minor that
any subsequent petition would be obviously frivolous or dilatory.

One of the earliest concerns with which this project started was that courts were
inappropriately foreclosing subsequent petitions. The Advisory Committee decided not to broadly
endorse the very power that was the target of concern in the first place. At earlier stages in this
multi-year process, the Advisory Committee struggled with the issue of drawing a line between
the kinds of amendments that would permit a new petition and those that would not. It was never
comfortable with a place to draw the line and decided, as the committee note explains, to rely on
the ability of a court to easily deny frivolous petitions, to shorten the time to file a petition or the
time to issue the mandate, and, when necessary, to invoke Rule 2. The good sense of litigants and
counsel will prevent most rehearing petitions when the amendment to the panel decision is trivial,
particularly with the stringent criteria for both forms of rehearing specified together in the amended
rule. Courts can readily reject frivolous rehearing petitions without calling for a response, and no
vote need be taken on a petition for rehearing en banc unless a judge calls for one.
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The Advisory Committee considered the possibility that a party might abuse the rule to
gain additional time to seek certiorari. But it concluded that this is a remote risk. The time to seek
certiorari is already 90 days and can be extended an additional 60 days by a Circuit Justice. A more
substantial concern is that a party who secured an injunction in the trial court but saw that
injunction vacated by the court of appeals might seek to delay issuance of the mandate to have the
benefit of the injunction as long as possible. But the ability to shorten the time to issue the mandate
takes care of this problem.

The rule as amended would not foreclose a court from ordering that no further petitions for
rehearing will be entertained; it remains subject to the power to suspend the rules under Rule 2.
But the subcommittee hopes that the need to suspend the rules to bar petitions for rehearing will
lead courts of appeals to think twice about doing so, bearing in mind the difficulty of knowing
what a party might have to say about an amended decision.

Second, a comment submitted by the National Association of Criminal Defense Lawyers,
which supports the overall proposal, suggests that the same local flexibility written into 40(d)(3)
dealing with length limits and 40(d)(1) dealing with time limits should also be written into 40(d)(2)
dealing with the form of the petition.

The Advisory Committee concluded that this change is unnecessary. While Rule 32(a)
requires that a brief bear a cover, Rule 32(c)(2) governs other papers, “including a petition for
panel rehearing and a petition for hearing or rehearing en banc,” and specifically states that a
“cover is not necessary if the caption and signature page of the paper together contain the
information required by Rule 32(a)(2).” Rule 32(c)(2)(A). In addition, Rule 32(e) explicitly
permits local variation. Thus while amended Rule 40(d)(2) does not itself contain a local option
provision, the rule that it incorporates—Rule 32(a)—does contain one.

For these reasons, the Advisory Committee unanimously recommends final approval of
these amendments as published.

The following is to be added after the text of Rule 32 and its Committee Note as published:
Changes Made After Publication and Comment
None.
The following is to be added after the text of Rule 35 and its Committee Note as published:
Changes Made After Publication and Comment
None.
Summary of Public Comment
See Rule 40.

The following is to be added after the text of Rule 40 and its Committee Note as published:
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Changes Made After Publication and Comment
None.
Summary of Public Comment

Claudi Barber (AP-2022-0001-0003): The rule should not provide that
rehearing en banc is not favored. Petitions for rehearing should be freely granted
when something unjust appears in the record.

Andrew Straw (AP-2022-0001-0004): There should be no discretion. Every
petition for en banc review should have a merits decision.

Anonymous (AP-2022-0001-0008): It is somewhat unprofessional for an
appellate court to determine that a certain type of hearing is unfavorable. It would
be prudent to allow oral argument on whether or not to grant a petition.

J. Krell (AP-2021-0001-0005): The proposed amendments are minor and
largely unobjectionable. Combining Rules 35 and 40 seems appropriate given the
degree to which petitions for panel rehearing and for rehearing en banc have
become intertwined, and others seem reasonable. But the rules should codify the
practice of the simultaneously amending the opinion, denying rehearing en banc,
and ordering that no further petitions for panel or en banc rehearing will be
entertained, perhaps a caution that this should be done only if the amendment is so
minor that any subsequent petition would be obviously frivolous or dilatory.

National Association of Criminal Defense Lawyers (AP-2022-0001-0009):
The NACDL supports the proposed amendments, with one suggestion for
improvement. Local flexibility regarding the physical presentation of rehearing
petitions should be permitted, similar to the local flexibility for length and time
limits.

% %k ok ok o3k
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April 2, 2024

Honorable Mike Johnson
Speaker, United States House of Representatives
Washington, DC 20515

Dear Mr. Speaker:

I have the honor to submit to the Congress restyled rules, amendments, and an addition to
the Federal Rules of Bankruptcy Procedure that have been adopted by the Supreme Court of the
United States pursuant to Section 2075 of Title 28, United States Code.

Accompanying the restyled, amended, and additional rules are the following materials
that were submitted to the Court for its consideration pursuant to Section 331 of Title 28, United
States Code: a transmittal letter to the Court dated October 23, 2023; blackline copies of the
amended rules (side-by-side changes are shown to the restyled versions) with committee notes;
an excerpt from the September 2023 report of the Committee on Rules of Practice and Procedure
to the Judicial Conference of the United States; and an excerpt from the May 2023 report of the
Advisory Committee on Bankruptcy Rules.

Sincerely,

/s/ John G. Roberts, Jr.
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April 2, 2024

Honorable Kamala D. Harris
President, United States Senate
Washington, DC 20510

Dear Madam President:

I have the honor to submit to the Congress restyled rules, amendments, and an addition to
the Federal Rules of Bankruptcy Procedure that have been adopted by the Supreme Court of the
United States pursuant to Section 2075 of Title 28, United States Code.

Accompanying the restyled, amended, and additional rules are the following materials
that were submitted to the Court for its consideration pursuant to Section 331 of Title 28, United
States Code: a transmittal letter to the Court dated October 23, 2023; blackline copies of the
amended rules (side-by-side changes are shown to the restyled versions) with committee notes;
an excerpt from the September 2023 report of the Committee on Rules of Practice and Procedure
to the Judicial Conference of the United States; and an excerpt from the May 2023 report of the
Advisory Committee on Bankruptcy Rules.

Sincerely,

/s/ John G. Roberts, Jr.
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April 2, 2024

SUPREME COURT OF THE UNITED STATES

ORDERED:

1. The Federal Rules of Bankruptcy Procedure are amended to include the restyled rules,
amendments to Rules 1007, 4004, 5009, 7001, and 9006, and new Rule 8023.1.

[See infrapp. ]

2. The foregoing amendments and addition to the Federal Rules of Bankruptcy
Procedure shall take effect on December 1, 2024, and shall govern in all proceedings in
bankruptcy cases thereafter commenced and, insofar as just and practicable, all proceedings then
pending.

3. THE CHIEF JUSTICE is authorized to transmit to the Congress the foregoing

amendments and addition to the Federal Rules of Bankruptcy Procedure in accordance with the
provisions of Section 2075 of Title 28, United States Code.
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PROPOSED AMENDMENTS TO THE FEDERAL

RULES OF BANKRUPTCY PROCEDURE

PART I. COMMENCING A BANKRUPTCY

CASE; THE PETITION, THE
ORDER FOR RELIEF, AND
RELATED MATTERS

Rule 1001. Scope; Title; Citations; References

()

(®)

to a Specific Form

In General. These rules, together with the Official
Bankruptcy Forms, govern the procedure in cases
under the Bankruptcy Code, Title 11 of the United
States Code. They must be construed, administered,
and employed by both the court and the parties to
secure the just, speedy, and inexpensive
determination of every case and proceeding.

Titles. These rules should be referred to as the
Federal Rules of Bankruptcy Procedure and the

forms as the Official Bankruptcy Forms.
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FEDERAL RULES OF BANKRUPTCY PROCEDURE

Citations. In these rules, the Bankruptcy Code is
cited with a section sign and number (§ 101). A rule
is cited with “Rule” followed by the rule number
(Rule 1001(a)).

References to a Specific Form. A reference to a
“Form” followed by a number is a reference to an

Official Bankruptcy Form.

Rule 1002. Commencing a Bankruptcy Case

(@)

(b)

In General. A bankruptcy case is commenced by
filing a petition with the clerk.

Copy to the United States Trustee. The clerk must
promptly send a copy of the petition to the United

States trustee.

Rule 1003. Involuntary Petition: Transferred

(@)

Claims; Joining Other Creditors;
Additional Time to Join

Transferred Claims. An entity that has transferred
or acquired a claim for the purpose of commencing

an involuntary case under Chapter 7 or Chapter 11 is
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not a qualified petitioner. A petitioner that has

transferred or acquired a claim must attach to the

petition and to any copy:

(1) all documents evidencing the transfer,
whether it was unconditional, for security, or
otherwise; and

(2) a signed statement that:

(A) affirms that the claim was not
transferred for the purpose of
commencing the case; and

(B)  sets forth the consideration for the
transfer and its terms.

(b) Joining Other Creditors After Filing. If an
involuntary petition is filed by fewer than 3 creditors
and the debtor’s answer alleges the existence of 12
or more creditors as provided in § 303(b), the debtor
must attach to the answer:

(1) the names and addresses of all creditors; and
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(2) a brief statement of the nature and amount of
each creditor’s claim.
() Additional Time to Join. If there appear to be 12 or
more creditors, the court must allow a reasonable
time for other creditors to join the petition before

holding a hearing on it.

Rule 1004. Involuntary Petition Against a
Partnership

A petitioner who files an involuntary petition against
a partnership under § 303(b)(3) must promptly send a copy
of the petition to—or serve a copy on—each general partner
who is not a petitioner. The clerk must promptly issue a
summons for service on any general partner who is not a
petitioner. Rule 1010 governs the form and service of the

summons.

Rule 1004.1. Voluntary Petition on Behalf of an
Infant or Incompetent Person

(a) Represented Infant or Incompetent Person. If an

infant or an incompetent person has a
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)

representative—such as a general guardian,

committee, conservator, or similar fiduciary—the

representative may file a voluntary petition on behalf

of the infant or incompetent person.

Unrepresented Infant or Incompetent Person. If

an infant or an incompetent person does not have a

representative:

(1) a next friend or guardian ad litem may file
the petition; and

(2) the court must appoint a guardian ad litem or
issue any other order needed to protect the
interests of the infant debtor or incompetent

debtor.

Rule 1004.2. Petition in a Chapter 15 Case

(@

Designating the Center of Main Interests. A
petition under Chapter 15 for recognition of a foreign
proceeding must:

(1) designate the country where the debtor has its
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center of main interests; and

(2) identify each country in which a foreign
proceeding against, by, or regarding the
debtor is pending.

(b) Challenging the Designation. The United States
trustee or a party in interest may file a motion
challenging the designation. If the motion is filed by
a party in interest, a copy must be sent to the United
States trustee. Unless the court orders otherwise, the
motion must be filed at least 7 days before the date
set for the hearing on the petition. The motion must
be served on:

. the debtor;

. all persons or bodies authorized to administer
the debtor’s foreign proceedings;

. all entities against whom provisional relief is
sought under § 1519;

. all parties to litigation pending in the United
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Rule 1005.

(@

(b)

States in which the debtor was a party when
the petition was filed; and

any other entity as the court orders.

Caption of a Petition; Title of the
Case

Caption and Title; Required Information. A

petition’s caption must contain the name of the court,

the title of the case, and the case number (if known).

The title must include the following information

about the debtor:

(1)

)

)

(4)

)

name;
employer-identification number;

the last 4 digits of the social-security number
or individual taxpayer-identification number;
any other federal taxpayer-identification
number; and

all other names the debtor has used within 8

years before the petition was filed.

Petition Not Filed by the Debtor. A petition not
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filed by the debtor must include all names that the

petitioner knows have been used by the debtor.

Rule 1006. Filing Fee

(@

(b)

In General. Unless (b) or (c) applies, every petition

must be accompanied by the filing fee. In this rule

“filing fee” means:

(1) the filing fee required by 28 U.S.C.
§ 1930(a)(1)—(5); and

(2) any other fee that the Judicial Conference of
the United States requires under 28 U.S.C.
§ 1930(b) to be paid upon filing.

Paying by Installment.

(1) Application to Pay by Installment. The clerk

must accept for filing an individual’s
voluntary petition, regardless of whether any
part of the filing fee is paid, if it is
accompanied by a completed and signed

application to pay in installments (Form
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)

)

103A).

Court Decision on Installments. Before the
meeting of creditors, the court may order
payment of the entire filing fee or may order
the debtor to pay it in installments,
designating the number of installments (not
to exceed 4), the amount of each one, and
payment dates. All payments must be made
within 120 days after the petition is filed. The
court may, for cause, extend the time to pay
an installment, but the last one must be paid
within 180 days after the petition is filed.
Postponing Other Payments. Until the filing
fee has been paid in full, the debtor or
Chapter 13 trustee must not make any further
payment to an attorney or any other person
who provides services to the debtor in

connection with the case.
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(c) Waiving the Filing Fee. The clerk must accept for
filing an individual’s voluntary Chapter 7 petition if
it i1s accompanied by a completed and signed

application to waive the filing fee (Form 103B).

Rule 1007. Lists, Schedules, Statements, and
Other Documents; Time to File

(a) Lists of Names and Addresses.

(1) Voluntary Case. In a voluntary case, the
debtor must file with the petition a list
containing the name and address of each
entity included or to be included on
Schedules D, E/F, G, and H of the Official
Forms. Unless it is a governmental unit, a
corporate debtor must:

(A) include a  corporate-ownership
statement containing the information
described in Rule 7007.1; and

(B) promptly file a supplemental

statement if changed circumstances
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make the original statement
inaccurate.

(2) Involuntary Case. Within 7 days after the
order for relief has been entered in an
involuntary case, the debtor must file a list
containing the name and address of each
entity included or to be included on
Schedules D, E/F, G, and H of the Official
Forms.

3) Chapter 11—List of Equity Security
Holders. Unless the court orders otherwise, a
Chapter 11 debtor must, within 14 days after
the order for relief is entered, file a list of the
debtor’s equity security holders by class. The
list must show the number and type of
interests registered in each holder’s name,
along with the holder’s last known address or

place of business.
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(4)

Chapter 15—Information Required from a
Foreign Representative. 1f a foreign
representative files a petition under Chapter

15 for recognition of a foreign proceeding,

the representative must—in addition to the

documents required by § 1515—include with
the petition:

(A) a corporate-ownership statement
containing the information described
in Rule 7007.1; and

(B)  unless the court orders otherwise, a
list containing the names and
addresses of:

(1) all persons or bodies
authorized to administer the
debtor’s foreign proceedings;

(i1) all entities against whom

provisional relief is sought
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under § 1519; and
(i11)) all parties to litigation
pending in the United States
in which the debtor was a
party when the petition was

filed.

(%) Extending the Time to File. On motion and
for cause, the court may extend the time to
file any list required by this Rule 1007(a).

Notice of the motion must be given to:

° the United States trustee;
. any trustee;
o any committee elected under § 705 or

appointed under § 1102; and
. any other party as the court orders.
(b) Schedules, Statements, and Other Documents.
(1)  In General. Except in a Chapter 9 case or

when the court orders otherwise, the debtor
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must file—prepared as prescribed by the

appropriate Official Form, if any—

(A)
(B)

©

(D)
(E)

(F)

schedules of assets and liabilities;

a schedule of current income and
expenditures;

a schedule of executory contracts
and unexpired leases;

a statement of financial affairs;
copies of all payment advices or
other evidence of payment that the
debtor received from any employer
within 60 days before the petition
was filed—with all but the last 4
digits of the debtor’s social- security
number or individual taxpayer-
identification number deleted; and

a record of the debtor’s interest, if

any, in an account or program of the
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(2)

€)

type specified in § 521(c).

Statement of Intention. In a Chapter 7 case,

an individual debtor must:

(A) file the statement of intention
required by § 521(a) (Form 108);
and

(B)  before or upon filing, serve a copy
on the trustee and the creditors
named in the statement.

Credit-Counseling Statement. Unless the

United States trustee has determined that the

requirement to file a credit-counseling

statement under § 109(h) does not apply in

the district, an individual debtor must file a

statement of compliance (included in Form

101). The debtor must include one of the

following:

(A)  acertificate and any debt- repayment

Page 63 of 1089



16 FEDERAL RULES OF BANKRUPTCY PROCEDURE

(4)

(B)

©
(D)

plan required by § 521(b);

a statement that the debtor has
received  the  credit-counseling
briefing required by § 109(h)(1), but
does not have a § 521(b) certificate;
a certification under § 109(h)(3); or

a request for a court determination

under § 109(h)(4).

Current Monthly Income—Chapter 7.

Unless § 707(b)(2)(D) applies, an individual

debtor in a Chapter 7 case must:

(A)

(B)

file a statement of current monthly
income (Form 122A-1); and

if that income exceeds the median
family income for the debtor’s state
and household size, file the Chapter 7
means-test calculation (Form 122A-

2).
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(5) Current Monthly Income—Chapter 11. An
individual debtor in a Chapter 11 case (unless
under Subchapter V) must file a statement of
current monthly income (Form 122B).

(6) Current Monthly Income—Chapter 13. A
debtor in a Chapter 13 case must:

(A) file a statement of current monthly
income (Form 122C-1); and

(B) if that income exceeds the median
family income for the debtor’s state
and household size, file the Chapter
13 calculation of disposable income
(Form 122C-2).

(7)  Personal Financial-Management Course.
Unless an approved provider has notified the
court that the debtor has completed a course
in personal financial management after filing

the petition, an individual debtor in a Chapter
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(8)

7 or Chapter 13 case—or in a Chapter 11 case
in which § 1141(d)(3) applies—must file a
statement that such a course has been
completed (Form 423).

Limitation on a Homestead Exemption. This
Rule 1007(b)(8) applies if an individual
debtor in a Chapter 11, 12, or 13 case claims
an exemption under § 522(b)(3)(A) in
property of the type described in § 522(p)(1)
and the property value exceeds the amount
specified in § 522(q)(1). The debtor must file
a statement about any pending proceeding in
which the debtor may be found:

(A)  guilty of the type of felony described

in § 522(q)(1)(A); or
(B)  liable for the type of debt described in

§ 522(q)(1)(B).

Time to File.
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(1) Voluntary  Case—Various Documents.
Unless (d), (e), (f), or (h) provides otherwise,
the debtor in a voluntary case must file the
documents required by (b)(1), (b)(4), (b)(5),
and (b)(6) with the petition or within 14 days
after it is filed.

(2) Involuntary Case—Various Documents. In
an involuntary case, the debtor must file the
documents required by (b)(1) within 14 days
after the order for relief is entered.

3) Credit-Counseling  Documents. In a
voluntary case, the documents required by
(b)(3)(A), (C), or (D) must be filed with the
petition. Unless the court orders otherwise, a
debtor who has filed a statement under
(b)(3)(B) must file the documents required by
(b)(3)(A) within 14 days after the order for

relief is entered.
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(4) Financial-Management Course. Unless the
court extends the time to file, an individual
debtor must file the statement required by
(b)(7) as follows:

(A) in a Chapter 7 case, within 60 days
after the first date set for the meeting
of creditors under § 341; and

(B)  inaChapter 11 or Chapter 13 case, no
later than the date the last payment is
made under the plan or the date a
motion for a discharge is filed under
§ 1141(d)(5)(B) or § 1328(b).

(5)  Limitation on Homestead Exemption. The
debtor must file the statement required by
(b)(8) no earlier than the date of the last
payment made under the plan or the date a
motion for a discharge is filed under

§ 1141(d)(5)(B), 1228(b), or 1328(b).

Page 68 of 1089



FEDERAL RULES OF BANKRUPTCY PROCEDURE 21

(6)  Documents in a Converted Case. Unless the
court orders otherwise, a document filed
before a case is converted to another chapter
is considered filed in the converted case.

(7)  Extending the Time to File. Except as §
1116(3) provides otherwise, the court, on
motion and for cause, may extend the time to
file a document under this rule. The movant
must give notice of the motion to:

° the United States trustee;

o any committee elected under § 705 or
appointed under § 1102; and

. any trustee, examiner, and other party
as the court orders.

If the motion is granted, notice must be given

to the United States trustee and to any

committee, trustee, and other party as the

court orders.

Page 69 of 1089



22 FEDERAL RULES OF BANKRUPTCY PROCEDURE

(d) List of the 20 Largest Unsecured Creditors in a
Chapter 9 or Chapter 11 Case. In addition to the
lists required by (a), a debtor in a Chapter 9 case or
in a voluntary Chapter 11 case must file with the
petition a list containing the names, addresses, and
claims of the creditors that hold the 20 largest
unsecured claims, excluding insiders, as prescribed
by the appropriate Official Form (Form 104 or 204).
In an involuntary Chapter 11 case, the debtor must
file the list within 2 days after the order for relief is
entered under § 303(h).

(e) Chapter 9 Lists. In a Chapter 9 case, the court must
set the time for the debtor to file the list required by
(a). If a proposed plan requires real estate
assessments to be revised so that the proportion of
special assessments or special taxes for some
property will be different from the proportion in

effect when the petition is filed, the debtor must also
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)

(@

file a list that shows—for each adversely affected
property—the name and address of each known
holder of title, both legal and equitable. On motion
and for cause, the court may modify the requirements
of this Rule 1007(e) and those of (a).
Social-Security Number. In a voluntary case, an
individual debtor must submit with the petition a
verified statement that gives the debtor’s social-
security number or states that the debtor does not
have one (Form 121). In an involuntary case, the
debtor must submit the statement within 14 days after
the order for relief is entered.

Partnership Case. The general partners of a debtor
partnership must file for the partnership the list
required by (a) and the documents required by
(b)(1)(A)~(D). The court may order any general
partner to file a statement of personal assets and

liabilities and may set the deadline for doing so.
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Interests in Property Acquired or Arising After a
Petition Is Filed. After the petition is filed in a
Chapter 7, 11, 12, or 13 case, if the debtor acquires—
or becomes entitled to acquire—an interest in
property described in § 541(a)(5), the debtor must
file a supplemental schedule and include any claimed
exemption. Unless the court allows additional time,
the debtor must file the schedule within 14 days after
learning about the property interest. This duty
continues even after the case is closed but does not
apply to property acquired after an order is entered:
(1) confirming a Chapter 11 plan (other than one
confirmed under § 1191(b)); or
(2) discharging the debtor in a Chapter 12 case, a
Chapter 13 case, or a case under Subchapter
V of Chapter 11 in which the plan is
confirmed under § 1191(b).

Security Holders Known to Others. After notice
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and a hearing and for cause, the court may direct an

entity other than the debtor or trustee to:

(1) disclose any list of the debtor’s security
holders in its possession or under its control
by:

(A)  producing the list or a copy of it;
(B) allowing inspection or copying; or
(C)  making any other disclosure; and
(2) indicate the name, address, and security held
by each listed holder.
3g) Impounding Lists. On a party in interest’s motion
and for cause, the court may impound any list filed
under this rule and may refuse inspection. But the
court may permit a party in interest to inspect or use
an impounded list on terms prescribed by the court.
(k) Debtor’s Failure to File a Required Document. If
a debtor fails to properly prepare and file a list,

schedule, or statement (other than a statement of
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intention) as required by this rule, the court may

order:

(1) that the trustee, a petitioning creditor, a
committee, or other party do so within the
time set by the court; and

(2) that the cost incurred be reimbursed as an
administrative expense.

Copies to the United States Trustee. The clerk

must promptly send to the United States trustee a

copy of every list, schedule, or statement filed under

(a)(1), (a)(2), (b), (d), or (h).

Infant or Incompetent Person. If a debtor knows

that a person named in a list of creditors or in a

schedule is an infant or is incompetent, the debtor

must also include the name, address, and legal
relationship of anyone on whom process would be
served in an adversary proceeding against that person

under Rule 7004(b)(2).
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Rule 1008. Requirement to Verify Petitions and
Accompanying Documents

A petition, list, schedule, statement, and any
amendment must be verified or must contain an unsworn

declaration under 28 U.S.C. § 1746.

Rule 1009. Amending a Voluntary Petition,
List, Schedule, or Statement

(a) In General.

(1) By a Debtor. A debtor may amend a
voluntary petition, list, schedule, or statement
at any time before the case is closed. The
debtor must give notice of the amendment to
the trustee and any affected entity.

(2)  Bya Party in Interest. On a party in interest’s
motion and after notice and a hearing, the
court may order a voluntary petition, list,
schedule, or statement to be amended. The
clerk must give notice of the amendment to

entities that the court designates.
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Amending a Statement of Intention. A debtor may

amend a statement of intention at any time before the

time provided in § 521(a)(2) expires. The debtor

must give notice of the amendment to the trustee and

any affected entity.

Amending a Statement of Social-Security

Number. If a debtor learns that a social-security

number shown on the statement submitted under

Rule 1007(f) is incorrect, the debtor must:

(1) promptly submit an amended verified
statement with the correct number (Form
121); and

(2) give notice of the amendment to all entities
required to be listed under Rule 1007(a)(1) or
(2)(2).

Copy to the United States Trustee. The clerk must

promptly send a copy of every amendment filed

under this rule to the United States trustee.
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Rule 1010. Serving an Involuntary Petition and

(@)

(b)

Summons

In General. After an involuntary petition has been
filed, the clerk must promptly issue a summons for
service on the debtor. The summons must be served
with a copy of the petition in the manner that
Rule 7004(a) and (b) provide for service of a
summons and complaint. If service cannot be so
made, the court may order service by mail to the
debtor’s last known address, and by at least one
publication as the court orders. Service may be made
anywhere. Rule 7004(e) and Fed. R. Civ. P. 4(])
govern service under this rule.

Corporate-Ownership Statement. A corporation
that files an involuntary petition must file and serve
with the petition a corporate-ownership statement

containing the information described in Rule 7007.1.
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Rule 1011. Responsive  Pleading in an

(@)

(b)

(c)

Involuntary Case; Effect of a
Motion

Who May Contest a Petition. A debtor may contest
an involuntary petition filed against it. In a
partnership case under Rule 1004, a nonpetitioning
general partner—or a person who is alleged to be a
general partner but denies the allegation—may
contest the petition.

Defenses and Objections; Time to File.A defense
or objection to the petition must be presented as
prescribed by Fed. R. Civ. P. 12. It must be filed and
served within 21 days after the summons is served.
But if service is made by publication on a party or
partner who does not reside in—or cannot be found
in—the state where the court sits, the court must set
the time to file and serve the answer.

Effect of a Motion. Serving a motion under Fed. R.

Civ. P. 12(b) extends the time to file and serve an
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answer as Fed. R. Civ. P. 12(a) permits.

(d) Limitation on Asserting a Debtor’s Claim
Against a Petitioning Creditor. A debtor’s answer
must not assert a claim against a petitioning creditor
except to defeat the petition.

(e) Limit on Pleadings. No pleading other than an
answer to the petition is allowed, but the court may
order a reply to an answer and set the time for filing
and service.

® Corporate-Ownership Statement. A corporation
that responds to the petition must file a corporate-
ownership statement containing the information
described in Rule 7007.1. The corporation must do
so with its first appearance, pleading, motion, or

response, or other first request to the court.

Rule 1012. Contesting a Petition in a Chapter
15 Case

(a) Who May Contest the Petition. A debtor or a party

in interest may contest a Chapter 15 petition for
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recognition of a foreign proceeding.

(b) Time to File a Response. Unless the court sets a
different time, a response to the petition must be filed
at least 7 days before the date set for a hearing on the
petition.

(©) Corporate-Ownership Statement. A corporation
that responds to the petition must file a corporate-
ownership statement containing the information
described in Rule 7007.1. The corporation must do
so with its first appearance, pleading, motion, or

response, or other first request to the court.

Rule 1013. Contested Petition in an Involuntary
Case; Default

(a) Hearing and Disposition. When a petition in an
involuntary case is contested, the court must:
(1) rule on the issues presented at the earliest
practicable time; and
(2) promptly issue an order for relief, dismiss the

petition, or issue any other appropriate order.
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(b) Default. If the petition is not contested within the
time allowed by Rule 1011, the court must issue the
order for relief on the next day or as soon as

practicable.

Rule 1014. Transferring a Case to Another
District; Dismissing a  Case
Improperly Filed

(a) Dismissal or Transfer.

(1) Petition Filed in the Proper District. If a
petition is filed in the proper district, the court
may transfer the case to another district in the
interest of justice or for the convenience of
the parties. The court may do so:

(A) onits own or on a party in interest’s
timely motion; and

(B)  only after a hearing on notice to the
petitioner, United States trustee, and
other entities as the court orders.

(2)  Petition Filed in an Improper District. 1f a
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petition is filed in an improper district, the
court may dismiss the case or may transfer it
to another district on the same grounds and
under the same procedures as stated in (1).
(b) Petitions Involving the Same or Related Debtors

Filed in Different Districts.

(1)  Scope. This Rule 1014(b) applies if petitions
commencing cases or seeking recognition
under Chapter 15 are filed in different
districts by, regarding, or against:

(A)  the same debtor;

(B)  apartnership and one or more of its
general partners;

(C)  two or more general partners; or

(D)  adebtor and an affiliate.

(2) Court Action. The court in the district where
the first petition is filed may determine the

district or districts in which the cases should
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proceed in the interest of justice or for the
convenience of the parties. The court may do
so on timely motion and after a hearing on
notice to:
» the United States trustee;
* entities entitled to notice under
Rule 2002(a); and

« other entities as the court orders.

(3)  Later-Filed Petitions. The court in the
district where the first petition is filed may
order the parties to the later- filed cases not to

proceed further until the motion is decided.

Rule 1015. Consolidating or Jointly

(@)

Administering Cases Pending in the
Same District

Consolidating Cases Involving the Same Debtor.
The court may consolidate two or more cases that are
regarding or brought by or against the same debtor

and that are pending in its district.
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Jointly Administering Cases Involving Related
Debtors; Exemptions of Spouses; Protective
Orders to Avoid Conflicts of Interest.

(1) In General. The court may order joint
administration of the estates in a joint case or
in two or more cases pending in the court if
they are brought by or against:

(A)  spouses;

(B)  a partnership and one or more of its
general partners;

(C)  two or more general partners; or

(D)  adebtor and an affiliate.

(2)  Potential Conflicts of Interest. Before
issuing a joint-administration order, the court
must consider how to protect the creditors of
different estates against potential conflicts of
interest.

(3)  Exemptions in Cases Involving Spouses. 1f
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spouses have filed separate petitions—with
one electing exemptions under § 522(b)(2)
and the other under § 522(b)(3)—and the
court orders joint administration, that order
must:
(A)  set a reasonable time for the debtors
to elect the same exemptions; and
(B)  advise the debtors that if they fail to
do so, they will be considered to have
elected exemptions under
§ 522(b)(2).

(c) Protective Orders to Avoid Unnecessary Costs
and Delay. When cases are consolidated or jointly
administered, the court may issue orders to avoid
unnecessary costs and delay while still protecting the

parties’ rights under the Code.
Rule 1016. Death or Incompetency of a Debtor

(a) Chapter 7 Case. In a Chapter 7 case, the debtor’s
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death or incompetency does not abate the case. The
case continues, as far as possible, as though the death
or incompetency had not occurred.

Chapter 11, 12, or 13 Case. Upon the debtor’s death
or incompetency in a Chapter 11, 12, or 13 case, the
court may dismiss the case or may permit it to
continue if further administration is possible and is
in the parties’ best interests. If the case continues, it
must proceed and be concluded in the same manner
as though the death or incompetency had not

occurred.

Rule 1017. Dismissing a Case; Suspending

(@)

Proceedings; Converting a Case to
Another Chapter

Dismissing a Case—In General. Except as
provided in § 707(a)(3), 707(b), 1208(b), or 1307(b),
or in Rule 1017(b), (¢), or (e), the court must conduct
a hearing on notice under Rule 2002 before

dismissing a case on the petitioner’s motion, for want
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(b)

(c)

of prosecution or other cause, or by the parties’
consent. For the purpose of the notice, a debtor who
has not already filed a list of creditors and their
addresses must do so before the deadline set by the
court. If the debtor fails to timely file the list, the
court may order the debtor or another entity to do so.
Dismissing a Case for Failure to Pay an
Installment Toward the Filing Fee. If the debtor
fails to pay any installment toward the filing fee, the
court may dismiss the case after a hearing on notice
to the debtor and trustee. If the court dismisses or
closes the case without full payment of the filing fee,
previous installment payments must be distributed as
if full payment had been made.

Dismissing a Voluntary Chapter 7 or Chapter 13
Case for Failure to File a Document on Time. On
motion of the United States trustee, the court may

dismiss a voluntary Chapter 7 case under
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(e)

FEDERAL RULES OF BANKRUPTCY PROCEDURE

§ 707(a)(3), or a Chapter 13 case under § 1307(c)(9),

for a failure to timely file the information required by

§ 521(a)(1). But the court may do so only after a

hearing on notice served by the United States trustee

on the debtor, trustee, and any other entity as the
court orders.

Dismissing a Case or Suspending Proceedings

Under § 305. The court may dismiss a case or

suspend proceedings under § 305 only after a hearing

on notice under Rule 2002(a).

Dismissing an Individual Debtor’s Chapter 7

Case for Abuse or Converting It to Chapter 11 or

13.

(1)  In General. On motion under § 707(b), the
court may dismiss an individual debtor’s
Chapter 7 case for abuse or, with the debtor’s
consent, convert it to Chapter 11 or 13. The

court may do so only after a hearing on notice
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to:
e the debtor;

e the trustee;

the United States trustee; and
* any other entity as the court orders.

(2) Time to File a Motion; Content. Except as
§ 704(b)(2) provides otherwise, a motion to
dismiss a case for abuse under § 707(b) or (c)
must be filed within 60 days after the first
date set for the meeting of creditors under
§ 341(a). On request made within the 60-day
period, the court may, for cause, extend the
time to file. The motion must:

(A)  set forth all matters to be considered
at the hearing; and
(B)  if made under § 707(b)(1) and (3),
state  with  particularity  the

circumstances alleged to constitute
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abuse.

(3)  Hearing on the Court’s Own Motion;
Serving Notice. If the hearing is set on the
court’s own motion, the clerk must serve
notice on the debtor within 60 days after the
first date set for the meeting of creditors
under § 341(a). The notice must set forth all
matters to be considered at the hearing.

Procedures for Dismissing, Suspending, or

Converting a Case.

(1)  In General. Rule 9014 governs a proceeding
to dismiss or suspend a case or to convert it
to another chapter—except under § 706(a),
1112(a), 1208(a) or (b), or 1307(a) or (b).

(2) Cases Requiring a Motion. Dismissing or
converting a case under § 706(a), 1112(a),
1208(b), or 1307(b) requires a motion filed

and served as required by Rule 9013.
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3) Conversion in a Chapter 12 or 13 Case. If
the debtor files a conversion notice under
§ 1208(a) or § 1307(a), the case will be
converted without court order. The notice
date becomes the date of the conversion order
in applying § 348(c) or Rule 1019. The clerk
must promptly send a copy of the notice to

the United States trustee.

Rule 1018. Contesting a Petition in an
Involuntary or Chapter 15 Case;
Vacating an Order for Relief;
Applying Part VII Rules

(a)  Applying Part VII Rules. Unless the court orders or
a Part I rule provides otherwise, Rules 7005, 7008—
10, 7015-16, 702426, 7028-37, 7052, 7054, 7056,
and 7062—together with any other Part VII rules as
the court may order—apply to the following:
(1) a proceeding that contests either an

involuntary petition or a Chapter 15 petition
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for recognition; and
(2) a proceeding to vacate an order for relief.

(b) References to an “Adversary Proceeding.” Any
reference to an “adversary proceeding” in the rules
listed in (a) is a reference to the proceedings listed in
(@)(1)—2).

(c) “Complaint” Means “Petition.” For the
proceedings described in (a), a reference to the
“complaint” in the Federal Rules of Civil Procedure

must be read as a reference to the petition.

Rule 1019. Converting or Reconverting a
Chapter 11, 12, or 13 Case to
Chapter 7

(a) Filing Various Documents; Filing a Statement of
Intention.

(1)  Lists, Inventories, Schedules, Statements of

Financial Affairs. Unless the court orders

otherwise, when a Chapter 11, 12, or 13 case

is converted or reconverted to Chapter 7, the
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lists, inventories, schedules, and statements
of financial affairs previously filed are
considered filed in the Chapter 7 case. If they
have not been previously filed, the debtor
must comply with Rule 1007 as if an order
for relief had been entered on an involuntary
petition on the same date as the order
directing that the case continue under
Chapter 7.

(2)  Statement of Intention. A statement of
intention, if required, must be filed within 30
days after the conversion order is entered or
before the first date set for the meeting of
creditors, whichever is earlier. The court
may, for cause, extend the time to file only on
motion filed—or on oral request made during
a hearing—before the time has expired.

Notice of an extension must be given to the
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United States trustee and to any committee,
trustee, or other party as the court orders.

(b) New Time to File a § 707(b) or (c) Motion, a Proof
of Claim, a Complaint Objecting to Discharge, or
a Complaint to Determine Dischargeability.

(1) When a New Time Begins. When a case is
converted to Chapter 7, a new time begins
under Rule 1017, 3002, 4004, or 4007 to
file:

(A)  amotion under § 707(b) or (c);

(B)  aproof of claim;

(C)  acomplaint objecting to discharge;
or

(D)  acomplaint to determine whether a
specific debt may be discharged.

(2) When a New Time Does Not Begin. No
new time to file begins when a case is

reconverted to Chapter 7 after a previous
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conversion to Chapter 11, 12, or 13 if the
time to file in the original Chapter 7 case has
expired.

(3)  New Time to Object to a Claimed
Exemption. When a case is converted to
Chapter 7, a new time begins under Rule
4003(b) to object to a claimed exemption
unless:

(A)  more than 1 year has elapsed since
the court issued the first order
confirming a plan under Chapter 11,
12, or 13; or

(B)  the case was previously pending in
Chapter 7 and time has expired to
object to a claimed exemption in the
original Chapter 7 case.

(c) Proof of Claim Filed Before Conversion. A proof

of claim filed by a creditor before conversion is
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considered filed in the Chapter 7 case.

Turning Over Documents and Property. Unless

the court orders otherwise, after a trustee in the

Chapter 7 case qualifies or assumes duties, the debtor

in possession—or the previously acting trustee—

must promptly turn over to the Chapter 7 trustee all

documents and property of the estate that are in its

possession or control.

Final Report and Account; Schedule of Unpaid

Postpetition Debts.

(1) In a Chapter 11 or Chapter 12 Case. Unless
the court orders otherwise, when a Chapter
11 or 12 case is converted to Chapter 7, the
debtor in possession or, if the debtor is not a
debtor in possession, the trustee serving at the
time of conversion must:
(A)  within 14 days after conversion, file a

schedule of unpaid debts incurred

Page 96 of 1089



FEDERAL RULES OF BANKRUPTCY PROCEDURE 49

)

(B)

after the petition was filed but before
conversion and include the name and
address of each claim holder; and

within 30 days after conversion, file
and send to the United States trustee a

final report and account.

In a Chapter 13 Case. Unless the court

orders otherwise, when a Chapter 13 case is

converted to Chapter 7:

(A)

(B)

within 14 days after conversion, the
debtor must file a schedule of unpaid
debts incurred after the petition was
filed but before conversion and
include the nameand address of each
claim holder; and

within 30 days after conversion, the
trustee must file and send to the

United States trustee a final report
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€)

and account.

Converting a Case to Chapter 7 After a Plan

Has Been Confirmed. Unless the court

orders otherwise, if a case under Chapter 11,

12, or 13 is converted to a case under Chapter

7 after a plan is confirmed, the debtor must

file:

(A)

(B)

a schedule of property that was
acquired after the petition was filed
but before conversion and was not
listed in the final report and account,
except when a Chapter 13 case is
converted to Chapter 7 and
§ 348(1)(2) does not apply;

a schedule of unpaid debts that were
incurred after confirmation but before
conversion and were not listed in the

final report and account; and
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®

(C)  aschedule of executory contracts and
unexpired leases that were entered
into or assumed after the petition was
filed but before conversion.

4) Copy to the United States Trustee. The clerk
must promptly send to the United States
trustee a copy of any schedule filed under this
Rule 1019(e).

Preconversion Administrative Expenses;

Postpetition Claims.

(1) Request to Pay an Administrative Expense;
Time to Filee A request to pay an
administrative expense incurred  before
conversion is timely filed under § 503(a) if it
is filed before conversion or within a time set
by the court. Such a request by a
governmental unit is timely if it is filed:

(A)  Dbefore conversion; or
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(B)  within 180 days after conversion or
within a time set by the court,
whichever is later.

(2)  Proof of Claim Against the Debtor or the
Estate. A proof of claim under § 348(d)
against either the debtor or the estate may be
filed as specified in Rules 3001(a)—(d) and
3002.

3 Giving Notice of Certain Time Limits. After
the filing of a schedule of debts incurred after
the case was commenced but before
conversion, the clerk, or the court’s designee,
must notify the entities listed on the schedule
of:

(A)  the time to request payment of an
administrative expense; and

(B)  the time to file a proof of claim under

§ 348(d), unless a notice of
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insufficient assets to pay a dividend

has been mailed under Rule 2002(e).

Rule 1020. Designating a Chapter 11 Debtor as
a Small Business Debtor

(a) In General. In a voluntary Chapter 11 case, the
debtor must state in the petition whether the debtor is
a small business debtor and, if so, whether the debtor
elects to have Subchapter V of Chapter 11 apply. In
an involuntary Chapter 11 case, the debtor must
provide the same information in a statement filed
within 14 days after the order for relief. The case
must proceed in accordance with the debtor’s
statement, unless and until the court issues an order
finding that the statement is incorrect.

(b) Objecting to the Designation. The United States
trustee or a party in interest may object to the
debtor’s designation. The objection must be filed
within 30 days after the conclusion of the meeting of

creditors held under § 341(a) or within 30 days after
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an amendment to the designation is filed, whichever
is later.

(c) Procedure; Service. An objection or request under
this rule is governed by Rule 9014 and must be
served on:

e the debtor;

e the debtor’s attorney;

e the United States trustee;

e the trustee;

e the creditors included on the list filed under Rule
1007(d)—or if a committee has been appointed
under § 1102(a)(3), the committee or its authorized
agent; and

e any other entity as the court orders.

Rule 1021. Designating a Chapter 7, 9, or 11
Case as a Health Care Business Case

(a) In General. If a petition in a Chapter 7, 9, or 11 case

designates the debtor as a health care business, the
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case must proceed in accordance with the
designation unless the court orders otherwise.

(b) Seeking a Court Determination. The United States
trustee or a party in interest may move the court to
determine whether the debtor is a health care
business. Proceedings on the motion are governed by
Rule 9014. If the motion is filed by a party in interest,
a copy must be sent to the United States trustee. The

motion must be served on:

° the debtor;
° the trustee;
. any committee elected under § 705 or

appointed under § 1102, or its authorized
agent;

o in a Chapter 9 or Chapter 11 case in which
an unsecured creditors’ committee has not
been appointed under § 1102, the creditors

on the list filed under Rule 1007(d); and
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. any other entity as the court orders.
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PART II. OFFICERS AND

ADMINISTRATION; NOTICES;
MEETINGS; EXAMINATIONS;
ELECTIONS AND
APPOINTMENTS; FINAL REPORT;
COMPENSATION

Rule 2001. Appointing an Interim Trustee

(@)

(b)

Before the Order for Relief in an
Involuntary Chapter 7 Case

Appointing an Interim Trustee. After an
involuntary Chapter 7 case commences but before an
order for relief, the court may, on a party in interest’s
motion, order the United States trustee to appoint an
interim trustee under § 303(g). The motion must set
forth the need for the appointment and may be

granted only after a hearing on notice to:

° the debtor;

o the petitioning creditors;

° the United States trustee; and

. other parties in interest as the court orders.

Bond Required. An interim trustee may be
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appointed only if the movant furnishes a bond, in an
amount that the court approves, to indemnify the
debtor for any costs, attorney’s fees, expenses, and
damages allowable under § 303(i).

(©) The Order’s Content. The court’s order must state
the reason the appointment is needed and specify the
trustee’s duties.

(d) The Interim Trustee’s Final Report. Unless the
court orders otherwise, after the qualification of a
trustee selected under § 702, the interim trustee must:
(1) promptly deliver to the trustee all the records
and property of the estate that are in the interim
trustee’s possession or under its control; and
(2) within 30 days after the trustee qualifies, file
a final report and account.

Rule 2002. Notices

(a) 21-Day Notices to the Debtor, Trustee, Creditors,

and Indenture Trustees. Except as (h), (1), (1), (p),

Page 106 of 1089



FEDERAL RULES OF BANKRUPTCY PROCEDURE 59

and (q) provide otherwise, the clerk or the court’s

designee must give the debtor, the trustee, all

creditors, and all indenture trustees at least 21 days’
notice by mail of:

(1) the meeting of creditors under § 341 or §
1104(b), which notice—unless the court
orders otherwise—must include the debtor’s:
(A)  employer-identification number;

(B)  social-security number; and
(C) any  other federal taxpayer-
identification number;

(2)  aproposal to use, sell, or lease property of the
estate other than in the ordinary course of
business—unless the court, for cause,
shortens the time or orders another method of
giving notice;

3) a hearing to approve a compromise Or

settlement other than an agreement under
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Rule 4001(d)—unless the court, for cause,
orders that notice not be given;

(4)  ahearing on a motion to dismiss a Chapter 7,
11, or 12 case or to convert it to another
chapter—unless the hearing is under §
707(a)(3) or § 707(b) or is on a motion to
dismiss the case for failure to pay the filing
fee;

(5) the time to accept or reject a proposed
modification to a plan;

(6)  ahearing on a request for compensation or for
reimbursement of expenses, if the request
exceeds $1,000;

(7) the time to file a proof of claim under Rule
3003(c);

(8) the time to file an objection to—and the time
of the hearing to consider whether to

confirm—a Chapter 12 plan; and
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(9)  the time to object to confirming a Chapter 13
plan.

(b) 28-Day Notices to the Debtor, Trustee, Creditors,
and Indenture Trustees. Except as (I) provides
otherwise, the clerk or the court’s designee must
give the debtor, trustee, all creditors, and all
indenture trustees at least 28 days’ notice by mail
of:

(1) the time to file an objection and the time of
the hearing to:
(A) consider approving a disclosure
statement; or
(B)  determine under § 1125(f) whether a
plan includes adequate information
to make a separate disclosure
statement unnecessary;
(2) the time to file an objection to—and the time

of the hearing to consider whether to
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confirm—a Chapter 9 or 11 plan; and
(3) the time of the hearing to consider whether
to confirm a Chapter 13 plan.
(c) Content of a Notice.
(1)  Proposed Use, Sale, or Lease of Property.
Subject to Rule 6004, a notice of a proposed
use, sale, or lease of property under (a)(2)
must include:
(A)  ageneral description of the property;
(B)  the time and place of any public sale;
(C)  the terms and conditions of any
private sale;
(D)  the time to file objections; and
(E) for a proposed sale or lease of
personally identifiable information
under § 363(b)(1), a statement
whether the sale is consistent with

any policy that prohibits transferring
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the information.

(2) Hearing on an  Application  for
Compensation or Reimbursement. A notice
under (a)(6) of a hearing on a request for
compensation or for reimbursement of
expenses must identify the applicant and the
amounts requested.

(3) Hearing on Confirming a Plan That
Proposes an Injunction. 1f a plan proposes
an injunction against conduct not otherwise
enjoined under the Code, the notice under
(b)(2) must:

(A)  state in conspicuous language (bold,
italic, or underlined text) that the plan
proposes an injunction;

(B)  describe briefly the nature of the
injunction; and

(C)  identify the entities that would be
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subject to it.

(d) Notice to Equity Security Holders in aChapter 11
Case. Unless the court orders otherwise, in a Chapter
11 case the clerk or the court’s designee must give
notice as the court orders to the equity security
holders of:

(1) the order for relief;

(2) a meeting of equity security holders under §
341;

3) a hearing on a proposed sale of all, or
substantially all, the debtor’s assets;

4) a hearing on a motion to dismiss a case or
convert it to another chapter;

(%) the time to file an objection to—and the time
of the hearing to consider whether to
approve—a disclosure statement;

(6) the time to file an objection to—and the time

of the hearing to consider whether to
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confirm—a Chapter 11 plan; and
(7) the time to accept or reject a proposal to
modify a plan.

(e) Giving Notice of No Dividend in a Chapter 7 Case.
In a Chapter 7 case, if it appears from the schedules
that there are no assets from which to pay a dividend,
the notice of the meeting of creditors may state:

(1) that fact;

(2) that filing proofs of claim is unnecessary; and

3) that further notice of the time to file proofs of
claim will be given if enough assets become
available to pay a dividend.

(f) Other Notices.

(1) Various Notices to the Debtor, Creditors,
and Indenture Trustees. Except as (1)
provides otherwise, the clerk, or some other
person as the court may direct, must give the

debtor, creditors, and indenture trustees
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notice by mail of:

(A)  the order for relief;

(B) a case’s dismissal or conversion to
another chapter;

(C)  a suspension of proceedings under
§ 305;

(D)  the time to file a proof of claim under
Rule 3002;

(E)  the time to file a complaint to object
to the debtor’s discharge under § 727,
as Rule 4004 provides;

(F) the time to file a complaint to
determine whether a debt is
dischargeable under § 523, as Rule
4007 provides;

(G) a waiver, denial, or revocation of a
discharge, as Rule 4006 provides;

(H)  entry of an order confirming a plan in
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(@

a Chapter 9, 11, 12 or 13 case;

D a summary of the trustee’s final report
in a Chapter 7 case if the net proceeds
realized exceed $1,500;

J) a notice under Rule 5008 regarding
the presumption of abuse;

(K) a statement under § 704(b)(1) about
whether the debtor’s case would be
presumed to be an abuse under §
707(b); and

(L)  the time to request a delay in granting
the discharge under § 1141(d)(5)(C),
1228(f), or 1328(h).

(2) Notice of the Time to Accept or Reject a
Plan. Notice of the time to accept or reject a
plan under Rule 3017(c) must be given in
accordance with Rule 3017(d).

Addressing Notices.
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(1)  In General. A notice mailed to a creditor,
indenture trustee, or equity security holder
must be addressed as the entity or its
authorized agent provided in its last request
filed in the case. The request may be:

(A)  aproof of claim filed by a creditor or
an indenture trustee designating a
mailing address (unless a notice of no
dividend has been given under (e) and
a later notice of a possible dividend
under Rule 3002(c)(5) has not been
given); or

(B)  a proof of interest filed by an equity
security holder designating a mailing
address.

2) When No Request Has Been Filed. Except
as § 342(f) provides otherwise, if a creditor

or indenture trustee has not filed a request
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under (1) or Rule 5003(e), the notice must be
mailed to the address shown on the list of
creditors or schedule of liabilities, whichever
is filed later. If an equity security holder has
not filed a request, the notice must be mailed
to the address shown on the list of equity
security holders.

(3)  Notices to Representatives of an Infant or
Incompetent Person. This paragraph (3)
applies if a list or schedule filed under Rule
1007 includes a name and address of an
infant’s or an incompetent person’s
representative, and a person other than that
representative files a request or proof of
claim designating a different name and
mailing address. Unless the court orders
otherwise, the notice must be mailed to the

designated address of:
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(A)  the representative; and
(B)  the person filing the request or proof
of claim.

4) Using an Address Agreed to Between an
Entity and a  Notice  Provider.
Notwithstanding (g)(1)—(3), when the court
orders that notice be given, the notice
provider may do so in the manner agreed to
between the provider and an entity, and at the
address or addresses the entity supplies. An
address supplied by the entity is conclusively
presumed to be a proper address. But a failure
to use a supplied address does not invalidate
a notice that is otherwise effective under
applicable law.

(5) When a Notice Is Not Brought to a
Creditor’s Attention. A creditor may treat a

notice as not having been brought to the
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creditor’s attention under § 342(g)(1) only if,

before the notice was issued, the creditor has

fileda statement:

(A)  designating the name and address of
the person or  organizational
subdivision responsible for receiving
notices; and

(B)  describing the creditor’s procedures
for delivering notices to the
designated person or organizational

subdivision.

(h) Notice to Creditors Who Filed Proofs of Claim in

a Chapter 7, 12, or 13 Case.

(1)

Voluntary Case. This paragraph (1) applies
in a voluntary Chapter 7 case, or in a
Chapter 12 or 13 case. After 70 days
following the order for relief under that

chapter or the date of the order converting
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the case to Chapter 12 or 13, the court may
direct that all notices required by (a) be

mailed only to:

° the debtor;

° the trustee;

° indenture trustees;

. creditors with claims for which

proofs of claim have been filed; and

. creditors that are still permitted to
file proofs of claim because they
have received an extension of time
under Rule 3002(c)(1) or (2).

(2) Involuntary Case. In an involuntary
chapter 7 case, after 90 days following
the order for relief , the court may order
that all notices required by (a) be mailed
only to those entities listed in (1).

3) When Notice of Insufficient Assets Has

Page 120 of 1089



FEDERAL RULES OF BANKRUPTCY PROCEDURE 73

Been Given. If notice of insufficient assets to
pay a dividend has been given to creditors
under (e), after 90 days following the mailing
of a notice of the time to file proofs of claim
under Rule 3002(c)(5), the court may order
that notices be mailed only to those entities
listed in (1).
(i) Notice to a Committee.

(1) In General. Any notice required to be
mailed under this Rule 2002 must also be
mailed to a committee elected under § 705
or appointed under § 1102, or to its
authorized agent.

(2)  Limiting Notices. The court may order
that a notice required by (a)(2), (3), or (6)
be:

(A)  sent to the United States trustee;

and
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(B)  mailed only to:

(1) the committees elected
under § 705 or appointed
under § 1102, or to their
authorized agents; and

(i)  those creditors and equity
security holders who file—
and serve on the trustee or
debtor in possession—a
request that all notices be
mailed to them.

3) Copy to a Committee. A notice required
under (a)(1), (a)(5), (b), (O(H(B)AC), or
(H)(1)(H)—and any other notice as the court
orders—must be sent to a committee
appointed under § 1114.

Gg) Notice to the United States. A notice required to be

mailed to all creditors under this Rule 2002 must also
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be mailed:

(1) in a Chapter 11 case in which the Securities
and Exchange Commission has filed either a
notice of appearance or a request to receive
notices, to the SEC at any place it designates;

2) in a commodity-broker case, to the
Commodity Futures Trading Commission at
Washington, D.C.;

3) in a Chapter 11 case, to the Internal Revenue
Service at the address in the register
maintained under Rule 5003(e) for the
district where the case is pending;

4) in a case in which the documents disclose that
a debt (other than for taxes) is owed to the
United States, to the United States attorney
for the district where the case is pending and
to the United States department, agency, or

instrumentality through which the debtor
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became indebted; or

(5) in a case in which the filed documents
disclose a stock interest of the United States,
to the Secretary of the Treasury at
Washington, D.C.

(k) Notice to the United States Trustee.

(1)  In General. Except in a Chapter 9 case or
unless the United States trustee requests
otherwise, the clerk or the court’s designee
must send to the United States trustee notice
of:

(A) all matters described in (a)(2)—(4),
@89, (),  OAA)HC),
(OME), (HANG)D), and (q);

(B) all hearings on applications for
compensation or for reimbursement
of expenses; and

(C)  any other matter if the United States
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trustee requests it or the court orders
it.

(2) Time to Send. The notice must be sent within
the time that (a) or (b) prescribes.

(3)  Exception Under the Securities Investor
Protection Act. In a case under the Securities
Investor Protection Act, 15 U.S.C. § 78aaa et
seq., these rules do not require any document
to be sent to the United States trustee.

()] Notice by Publication. The court may order notice
by publication if notice by mail is impracticable or if
it is desirable to supplement the notice.

(m)  Orders Concerning Notices. Except as these rules
provide otherwise, the court may designate the
matters about which, the entity to whom, and the
form and manner in which a notice must be sent.

(n) Notice of an Order for Relief in a Consumer Case.

In a voluntary case commenced under the Code by
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an individual debtor whose debts are primarily
consumer debts, the clerk, or some other person as
the court may direct, shall give the trustee and all
creditors notice by mail of the order for relief not
more than 20 days after the entry of such order.

(0) Caption. The caption of a notice given under this
Rule 2002 must conform to Rule 1005. The caption
of a debtor’s notice to a creditor must also include
the information that § 342(c) requires.

(p) Notice to a Creditor with a Foreign Address.

(1) When Notice by Mail Does Not Suffice. At
the request of the United States trustee or a
party in interest, or on its own, the court may
find that a notice mailed to a creditor with a
foreign address within the time these rules
prescribe  would not give the creditor
reasonable notice. The court may then order

that the notice be supplemented with notice
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by other means or that the time prescribed for
the notice by mail be extended.

(2)  Notice of the Time to File a Proof of Claim.
Unless the court, for cause, orders otherwise,
a creditor with a foreign address must be
given at least 30 days’ notice of the time to
file a proof of claim under Rule 3002(c) or
Rule 3003(c).

(3)  Determining a Foreign Address. Unless the
court, for cause, orders otherwise, the mailing
address of a creditor with a foreign address
must bedetermined under (g).

@ Notice of a Petition for Recognition of aForeign
Proceeding; Notice of an Intent to Communicate
with a Foreign Court or Foreign Representative.
(1) Timing of the Notice; Who Must Receive It.

After a petition for recognition of a foreign

proceeding is filed, the court must promptly
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hold a hearing on it. The clerk or the court’s

designee must promptly give at least 21 days’

notice by mail of the hearing to:

. the debtor;

. all persons or bodies authorized to
administer the debtor’s foreign
proceedings;

. all entities against whom provisional
relief is being sought under § 1519;

. all parties to litigation pending in the
United States in which the debtor was
a party when the petition was filed,
and

. any other entities as the court orders.

If the court consolidates the hearing on the petition
with a hearing on a request for provisional relief, the
court may set a shorter notice period.

(2) Content of the Notice. The notice must:
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(A) state whether the petition seeks
recognition as a foreign main
proceeding or a foreign nonmain
proceeding; and

(B) include a copy of the petition and any
other document the court specifies.

3) Communicating with a Foreign Court or

Foreign Representative. 1f the court intends

to communicate with a foreign court or

foreign representative, the clerk or the court’s
designee must give notice by mail of the

court’s intention to all those listed in (q)(1).

Rule 2003. Meeting of Creditors or Equity
Security Holders

(a) Date and Place of the Meeting.
(1) Date. Except as provided in § 341(e), the
United States trustee must call a meeting of
creditors to be held:

(A) in a Chapter 7 or 11 case, no fewer
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than 21 days and no more than 40
days after the order for relief;

(B)  ina Chapter 12 case, no fewer than 21
days and no more than 35 days after
the order for relief; or

(C)  inaChapter 13 case, no fewer than 21
days and no more than 50 days after
the order for relief.

(2)  Effect of a Motion or an Appeal. The United
States trustee may set a later date for the
meeting if there is a motion to vacate the
order for relief, an appeal from such an order,
or a motion to dismiss the case.

3) Place; Possible Change in the Meeting
Date. The meeting may be held at a regular
place for holding court. Or the United States
trustee may designate any other place in the

district that is convenient for the parties in
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interest. If the designated meeting place is not
regularly staffed by the United States trustee
or an assistant who may preside, the meeting
may be held no more than 60 days after the
order for relief.
(b) Conducting the Meeting; Agenda; Who May
Vote.
(1) At a Meeting of Creditors.

(A)  Generally. The United States trustee
must preside at the meeting of
creditors. The meeting must include
an examination of the debtor under
oath. The presiding officer has the
authority to administer oaths.

(B)  Chapter 7 Cases. In a Chapter 7 case,
the meeting may include the election
of a creditors’ committee; and if the

case is not under Subchapter V, the
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meeting may include electing a

trustee.

(2) At a Meeting of Equity Security Holders. 1f
the United States trustee convenes a meeting
of equity security holders under § 341(b), the
United States trustee must set a date for the
meeting and preside over it.

3) Who Has a Right to Vote; Objecting to the
Right to Vote.

(A)  In a Chapter 7 Case. A creditor in a
Chapter 7 case may vote if, at or
before the meeting:

(1) the creditor has filed a proof
of claim or a writing setting
forth facts evidencing a right
to vote under § 702(a);

(1))  the proof of claim is not

insufficient on its face; and
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(iii) no objection is made to the
claim.

(B)  Ina Partnership Case. A creditor in a
partnership case may file a proof of
claim or a writing evidencing a right
to vote for a trustee for the general
partner’s estate even if a trustee for
the  partnership’s  estate  has
previously qualified.

(C)  Objecting to the Amount or
Allowability of a Claim for Voting
Purposes. Unless the court orders
otherwise, if there is an objection to
the amount or allowability of a claim
for voting purposes, the United States
trustee must tabulate the votes for
each alternative presented by the

dispute. If resolving the dispute is
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necessary to determine the election’s
result, the United States trustee must
report to the court the tabulations for
each alternative.

(c) Recording the Proceedings. At the meeting of
creditors under § 341(a), the United States trustee
must:

(1) record verbatim—using electronic sound-
recording equipment or other means of
recording—all examinations under oath;

(2) preserve the recording and make it available
for public access for 2 years after the meeting
concludes; and

3) upon request, certify and provide a copy or
transcript of the recording to any entity at that
entity’s expense.

(d) Reporting Election Results in a Chapter 7 Case.

(1) Undisputed Election. In a Chapter 7 case, if
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the election of a trustee or a member of a

creditors’ committee is undisputed, the

United States trustee must promptly file a

report of the election. The report must

include the name and address of the person or
entity elected and a statement that the
election was undisputed.

(2)  Disputed Election.

(A)  United States Trustee’s Report. If the
election is disputed, the United States
trustee must:

(@) promptly file a report
informing the court of the
nature of the dispute and
listing the name and address
of any candidate elected under
any alternative presented by

the dispute; and
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(1))  no later than the date on which
the report is filed, mail a copy
to any party in interest that has
requested one.

(B)  Interim Trustee. Until the court
resolves the dispute, the interim

trustee continues in office. Unless a

motion to resolve the dispute is filed

within 14 days after the report is filed,

the interim trustee serves as trustee in

the case.
Adjournment. The presiding official may adjourn
the meeting from time to time by announcing at the
meeting the date and time to reconvene. The
presiding official must promptly file a statement
showing the adjournment and the date and time to
reconvene.

Special Meetings of Creditors. The United States
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trustee may call a special meeting of creditors or may
do so on request of a party in interest.

(© Final Meeting of Creditors. If the United States
trustee calls a final meeting of creditors in a case in
which the net proceeds realized exceed $1,500, the
clerk must give notice of the meeting to the creditors.
The notice must include a summary of the trustee’s
final account and a statement of the amount of the
claims allowed. The trustee must attend the meeting
and, if requested, report on the estate’s
administration.

Rule 2004. Examinations

(a) In General. On a party in interest’s motion, the court
may order the examination of any entity.
(b) Scope of the Examination.
(1)  In General. The examination of an entity
under this Rule 2004, or of a debtor under

§ 343, may relate only to:
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)

(A) the debtor’s acts, conduct, or
property;

(B)  the debtor’s liabilities and financial
condition;

(C) any matter that may affect the
administration of the debtor’s estate;
or

(D)  the debtor’s right to a discharge.

Other Topics in Certain Cases. In a Chapter

12 or 13 case, or in a Chapter 11 case that is

not a railroad reorganization, the examination

may also relate to:

(A)  the operation of any business and the
desirability of its continuing;

(B)  the source of any money or property
the debtor acquired or will acquire for
the purpose of consummating a plan

and the consideration given or
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offered; and
(C)  any other matter relevant to the case
or to formulating a plan.

(c) Compelling Attendance and the Production of
Documents or Electronically Stored Information.
Regardless of the district where the examination will
be conducted, an entity may be compelled under
Rule 9016 to attend and produce documents or
electronically stored information. An attorney may
issue and sign a subpoena on behalf of the court
where the case is pending if the attorney is admitted
to practice in that court.

(d) Time and Place to Examine the Debtor. The court
may, for cause and on terms it may impose, order the
debtor to be examined under this Rule 2004 at any
designated time and place, in or outside the district.

(e) Witness Fees and Mileage.

(1)  For a Nondebtor Witness. An entity, except
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the debtor, may be required to attend as a
witness only if the lawful mileage and
witness fee for 1 day’s attendance are first
tendered.

(2)  For a Debtor Witness. A debtor who is
required to appear for examination more than
100 miles from the debtor’s residence must
be tendered a mileage fee. The fee need cover
only the distance exceeding 100 miles from
the nearer of where the debtor resides:

(A)  when the first petition was filed; or

(B)  when the examination takes place.

Rule 2005. Apprehending and Removing a
Debtor for Examination

(a) Compelling the Debtor’s Attendance.
(1) Order to Apprehend the Debtor. On a party
in interest’s motion supported by an affidavit,
the court may order a marshal, or other

official authorized by law, to bring the debtor
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)

before the court without unnecessary delay.

The affidavit must allege that:

(A) the examination is necessary to
properly administer the estate, and
there is reasonable cause to believe
that the debtor is about to leave or has
left the debtor’s residence or principal
place of business to avoid the
examination;

(B)  the debtor has evaded service of a
subpoena or an order to attend the
examination; or

(C)  the debtor has willfully disobeyed a
duly served subpoena or order to
attend the examination.

Ordering an Immediate Examination. If,

after hearing, the court finds the allegations

to be true, it must:
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(A)  order the immediate examination of
the debtor; and
(B)  ifnecessary, set conditions for further
examination and for the debtor’s
obedience to any further order
regarding it.
(b) Removing a Debtor to Another District for

Examination.

(1)  In General. When an order is issued under
(a)(1) and the debtor is found in another
district, the debtor may be taken into custody
and removed as provided in (2) and (3).

(2) Within 100 Miles. A debtor who is taken into
custody less than 100 miles from where the
order was issued must be brought promptly
before the court that issued the order.

(3) At 100 Miles or More. A debtor who is taken

into custody 100 miles or more from where
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the order was issued must be brought without
unnecessary delay for a hearing before the
nearest available United States magistrate
judge, bankruptcy judge, or district judge. If,
after hearing, the judge finds that the person
in custody is the debtor and is subject to an
order under (a)(1), or if the person waives a
hearing, the judge must order removal, and
must release the person in custody on
conditions ensuring prompt appearance
before the court that issued the order
compelling attendance.

4) Conditions of Release. The relevant
provisions and policies of 18 U.S.C. § 3142
govern the court’s determination of what
conditions will reasonably assure attendance

and obedience under this Rule 2005.
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Rule 2006.  Soliciting and Voting Proxies in a Chapter
7 Case

(a) Applicability. This Rule 2006 applies only in a

Chapter 7 case.

(b) Definitions.

(1)  Proxy. A “proxy” is a written power of
attorney that authorizes an entity to vote the
claim or otherwise act as the holder’s
attorney-in-fact in connection with the
administration of the estate.

(2)  Soliciting a Proxy. “Soliciting a proxy”
means any communication by which a
creditor is asked, directly or indirectly, to
give a proxy after or in contemplation of a
Chapter 7 petition filed by or against the
debtor. But such a communication is not
considered soliciting a proxy if it comes from
an attorney to a claim owner who is a regular

client or who has requested the attorney’s
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representation.
(c) Who May Solicit a Proxy. A proxy may be solicited
only in writing and only by:

(1) a creditor that, on the date the petition was
filed, held an allowable unsecured claim
against the estate;

2) a committee elected under § 705;

3) a committee elected by creditors that hold a
majority of claims in number and in total
amount and that:

(A)  have claims that are not contingent or
unliquidated;

(B)  arenotdisqualified from voting under
§ 702(a); and

(C)  were present or represented at a
creditors’ meeting where:
(1) all creditors with claims over

$500—or the 100 creditors
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with the largest claims—had
at least 7 days’ written notice;
and
(i1) written minutes are available
that report the voting
creditors’ names and the
amounts of their claims; or
4) a bona fide trade or credit association, which
may solicit only creditors who, on the
petition date:
(A)  were its members or subscribers in
good standing; and
(B)  held allowable unsecured claims.
When Soliciting a Proxy Is Not Permitted. This
Rule 2006 does not permit soliciting a proxy:
(1) for any interest except that of a general
creditor;

(2) by the interim trustee; or
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(e)

(3) by or on behalf of:
(A)  acustodian;
(B)  any entity not qualified to vote under
§ 702(a);
(C)  an attorney-at-law; or
(D) a transferee holding a claim for
collection purposes only.
Duties of Holders of Multiple Proxies. Before
voting begins at any meeting of creditors under
§ 341(a)—or at any other time the court orders—a
holder of 2 or more proxies must file and send to the
United States trustee a verified list of the proxies to
be voted and a verified statement of the pertinent
facts and circumstances regarding each proxy’s
execution and delivery. The statement must include:
(1) a copy of the solicitation;
2) an identification of the solicitor, the

forwarder (if the forwarder is neither the
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solicitor nor the claim owner), and the

proxyholder—including their connections

with the debtor and with each other—
together with:

(A) if the solicitor, forwarder, or
proxyholder is an association, a
statement that the creditors whose
claims have been solicited and the
creditors whose claims are to be voted
were, on the petition date, members
or subscribers in good standing with
allowable unsecured claims; and

(B) if the solicitor, forwarder, or
proxyholder is a committee of
creditors, a list stating:

(1) the date and place the
committee was organized;

(i1) that the committee was
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€)

(4)

organized under (c)(2) or
(©)3);
(ii1))  the committee’s members;
(iv)  the amounts of their claims;
(V) when the claims were
acquired;
(vi)  the amounts paid for the
claims; and
(vil) the extent to which the
committee members’ claims
are secured or entitled to
priority;
a statement that the proxyholder has neither
paid nor promised any consideration for the
proxy;
a statement addressing whether there is any
agreement—and, if so, giving its

particulars—between the proxyholder and

Page 149 of 1089



102

FEDERAL RULES OF BANKRUPTCY PROCEDURE

)

any other entity to:
(A) pay any consideration related to
voting the proxy; or
(B) share with any entity (except a
member or regular associate of the
proxyholder’s law firm)
compensation that may be allowed to:
(1) the trustee or any entity for
services rendered in the case;
or
(i)  any person employed by the
estate;
if the proxy was solicited by an entity other
than the proxyholder—or forwarded to the
holder by an entity who is neither a solicitor
of the proxy nor the claim owner—a
statement signed and verified by the solicitor

or forwarder:
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(A)  confirming that no consideration has
been paid or promised for the proxy;

(B)  addressing whether there is any
agreement—and, if so, giving its
particulars—between the solicitor or
forwarder and any other entity to pay
any consideration related to voting
the proxy or to share with any entity

(except a member or regular associate

of the solicitor’s or forwarder’s law

firm) compensation that may be
allowed to:

(1) the trustee or any entity for
services rendered in the case;
or

(11) any person employed by the
estate; and

(6) if the solicitor, forwarder, or proxyholder is a
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committee, a statement signed and verified
by each member disclosing the amount and
source of any consideration paid or to be paid
to the member in connection with the case,
except a dividend on the member’s claim.
Enforcing Restrictions on Soliciting Proxies. On a
party in interest’s motion or on its own, the court may
determine whether there has been a failure to comply
with this Rule 2006 or any other impropriety related
to soliciting or voting a proxy. After notice and a
hearing, the court may:
(1)  reject a proxy for cause;
(2)  vacate an order entered because a proxy was
voted that should have been rejected; or

3) take other appropriate action.
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Rule 2007. Reviewing the Appointment of a
Creditors’ Committee Organized
Before a Chapter 9 or 11 Case Is
Commenced

(a) Motion to Review the Appointment. If, in a
Chapter 9 or 11 case, a committee appointed by the
United States trustee under § 1102(a) consists of the
members of a committee organized by creditors
before the case commenced, the court may determine
whether the committee’s appointment satisfies the
requirements of § 1102(b)(1). The court may do so
on a party in interest’s motion and after a hearing on
notice to the United States trustee and other entities
as the court orders.

(b) Determining Whether the Committee Was
Fairly Chosen. The court may find that the
committee was fairly chosen if:

(1) it was selected by a majority in number and

amount of claims of unsecured creditors
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)

)

(4)

who are entitled to vote under § 702(a) and

who were present or represented at a

meeting where:

(A)  all creditors with unsecured claims
of over $1,000—or the 100
unsecured creditors with the largest
claims—had at least 7 days’ written
notice; and

(B)  written minutes reporting the
voting creditors’ names and the
amounts of their claims are
available for inspection;

all proxies voted at the meeting were

solicited under Rule 2006;

the lists and statements required by

Rule 2006(e) have been sent to the United

States trustee; and

the committee’s organization was in all
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other respects fair and proper.
(c) Failure to Comply with Appointment
Requirements. If, after a hearing on notice under
(a), the court finds that a committee appointment
fails to satisfy the requirements of § 1102(b)(1), it:
(1) must order the United States trustee to vacate
the appointment; and

(2) may order other appropriate action.

Rule 2007.1. Appointing a Trustee or Examiner
in a Chapter 11 Case

(a) InGeneral. Ina Chapter 11 case, a motion to appoint
a trustee or examiner under § 1104(a) or (¢) must be
made in accordance with Rule 9014.
(b) Requesting the United States Trustee to Convene
a Meeting of Creditors to Electa Trustee.
(1)  In General. A request to the United States
trustee to convene a meeting of creditors to
elect a trustee must be filed and sent to the

United States trustee in accordance with Rule
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5005 and within the time prescribed by
§ 1104(b). Pending court approval of the
person elected, any person appointed by the
United States trustee under § 1104(d) and
approved under (c) below must serve as
trustee.

(2)  Notice and Manner of Conducting the
Election. A trustee’s election under
§ 1104(b) must be conducted as Rules
2003(b)(3) and 2006 provide, and notice of
the meeting of creditors must be given as
Rule 2002 provides. The United States
trustee must preside at the meeting. A proxy
to vote in the election may be solicited only
by a creditors’ committee appointed under
§ 1102 or by another party entitled to solicit
a proxy under Rule 2006.

(3)  Reporting Election Results; Resolving
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Disputes.

(A)  Undisputed Election. If the election is
undisputed, the United States trustee
must promptly file a report certifying
the election, including the name and
address of the person elected and a
statement that the election is
undisputed. The report must be
accompanied by a verified statement
of the person elected setting forth that
person’s connections with:

. the debtor;

° creditors;

. any other party in interest;

J their respective attorneys and
accountants;

° the United States trustee; or

J any person employed in the
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B)

United States trustee’s office.

Disputed Election. If the election is
disputed, the United States trustee
must promptly file a report stating
that the election is disputed,
informing the court of the nature of
the dispute and listing the name and
address of any candidate elected
under any alternative presented by
the dispute. The report must be
accompanied by a verified statement
by each candidate, setting forth the
candidate’s connections with any
entity listed in (A)(i)—(vi). No later
than the date on which the report is
filed, the United States trustee must
mail a copy and each verified

statement to:
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(1) any party in interest that has
made a request to convene a
meeting under § 1104(b) or to
receive a copy of the report;
and

(i1) any committee appointed
under § 1102.

(c) Approving an Appointment. On application of the
United States trustee, the court may approve a
trustee’s or examiner’s appointment under § 1104(d).
The application must:

(1)  name the person appointed and state, to the
best of the applicant’s knowledge, all that
person’s connections with any entity listed in
(BYB)A)D)—(vi);

2) state the names of the parties in interest with
whom the United States trustee consulted

about the appointment; and

Page 159 of 1089



112 FEDERAL RULES OF BANKRUPTCY PROCEDURE

(3)  beaccompanied by a verified statement of the
person appointed setting forth that person’s
connections with any entity listed in
(bY3)(A)(A)—(vi).

Rule 2007.2. Appointing a Patient-Care
Ombudsman in a Health Care
Business Case

(a) In General. In a Chapter 7, 9, or 11 case in which
the debtor is a health care business, the court must
order the appointment of a patient-care ombudsman
under § 333—unless the court, on motion of the
United States trustee or a party in interest, finds that
appointing one is not necessary to protect patients.
The motion must be filed within 21 days after the
case was commenced or at another time set by the
court.

(b)  Deferring the Appointment. If the court has found
that appointing an ombudsman is unnecessary, or has

terminated the appointment, the court may, on
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motion of the United States trustee or a party in
interest, order an appointment later if it finds that an
appointment has become necessary to protect
patients.

(c) Giving Notice. When a patient-care ombudsman is
appointed under § 333, the United States trustee must
promptly file a notice of the appointment, including
the name and address of the person appointed. Unless
that person is a State Long-Term- Care Ombudsman,
the notice must be accompanied by a verified
statement of the person appointed setting forth that
person’s connections with:

(1) the debtor;

2) creditors;

(3)  patients;

4) any other party in interest;

(5) the attorneys and accountants of those in (1)—

(4);
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(6) the United States trustee; or

(7)  any person employed in the United States
trustee’s office.

(d) Terminating an Appointment. On motion of the
United States trustee or a party in interest, the court
may terminate a patient-care ombudsman’s
appointment that it finds to be unnecessary to protect
patients.

(e) Procedure. Rule 9014 governs any motion under
this Rule 2007.2. The motion must be sent to the
United States trustee and served on:

(1) the debtor;

2) the trustee;

3) any committee elected under § 705 or
appointed under § 1102, or its authorized
agent; and

4) any other entity as the court orders.

In a Chapter 9 or 11 case, if no committee of
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unsecured creditors has been appointed under §
1102, the motion must also be served on the creditors

included on the list filed under Rule 1007(d).

Rule 2008. Notice to the Person Selected as
Trustee

(a) Giving Notice. The United States trustee must
immediately notify the person selected as trustee
how to qualify and, if applicable, the amount of the
trustee’s bond.

(b) Accepting the Position of Trustee.

(1) Trustee Who Has Filed a Blanket Bond. A
trustee selected in a Chapter 7, 12, or 13 case
who has filed a blanket bond under Rule 2010
may reject the office by notifying the court
and the United States trustee in writing within
7 days after receiving notice of selection.
Otherwise, the trustee will be considered to
have accepted the office.

2) Other Trustees. Any other person selected as
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trustee may accept the office by notifying the
court and the United States trustee in writing
within 7 days after receiving notice of
selection. Otherwise, the person will be

considered to have rejected the office.

Rule 2009. Trustees for Jointly Administered
Estates

(a) Creditors’ Right to Elect a Single Trustee. Except
in a case under Subchapter V of Chapter 7 or
Subchapter V of Chapter 11, if the court orders that
2 or more estates be jointly administered under
Rule 1015(b), the creditors may elect a single trustee
for those estates.

(b)  Creditors’ Right to Elect a Separate Trustee.
Except in a case under Subchapter V of Chapter 7 or
Subchapter V of Chapter 11, any debtor’s creditors
may elect a separate trustee for the debtor’s estate
under § 702—even if the court orders joint

administration under Rule 1015(b).
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(c) United States Trustee’s Right to Appoint Interim
Trustees in Cases with Jointly Administered
Estates.

(1) Chapter 7. Except in a case under Subchapter
V of Chapter 7, the United States trustee may
appoint one or more interim trustees for
estates being jointly administered in Chapter
7.

2) Chapter 11. If the court orders or the Code
requires the appointment of a trustee, the
United States trustee may appoint one or
more trustees for estates being jointly
administered in Chapter 11.

3) Chapter 12 or 13. The United States trustee
may appoint one or more trustees for estates
being jointly administered in Chapter 12 or
13.

(d) Conflicts of Interest. On a showing that a common
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trustee’s conflicts of interest will prejudice creditors
or equity security holders of jointly administered
estates, the court must order the selection of separate
trustees for the estates.

(e) Keeping Separate Accounts. A trustee of jointly
administered estates must keep separate accounts of

each estate’s property and distribution.

Rule 2010. Blanket Bond; Proceedings on the
Bond

(a) Authorizing a Blanket Bond. The United States
trustee may authorize a blanket bond in the United
States” favor—conditioned on the faithful
performance of a trustee’s official duties—to cover:
(1) a person who qualifies as trustee in multiple
cases; or
(2)  multiple trustees who qualify in a different
case.
(b)  Proceedings on the Bond. A party in interest may

bring a proceeding in the United States’ name on a
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trustee’s bond for the use of the entity injured by the

trustee’s breach of the condition.

Rule 2011. Evidence That a Debtor Is a Debtor
in Possession or That a Trustee Has
Qualified

(a) The Clerk’s Certification. Whenever evidence is
required to prove that a debtor is a debtor in
possession or that a trustee has qualified, the clerk
may so certify. The certification constitutes
conclusive evidence of that fact.

(b) Trustee’s Failure to Qualify. If a person elected or
appointed as trustee does not qualify within the time
prescribed by § 322(a), the clerk must so notify the

court and the United States trustee.

Rule 2012. Substituting a Trustee in a Chapter
11 or 12 Case; Successor Trustee in
a Pending Proceeding

(a) Substituting a Trustee. The trustee is automatically
substituted for the debtor in possession as a party in

any pending action, proceeding, or matter if:
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(1)  the trustee is appointed in a Chapter 11 case
(other than under Subchapter V); or

(2) the debtor is removed as debtor in possession
in a Chapter 12 case or in a case under
Subchapter V of Chapter 11.

(b) Successor Trustee. If a trustee dies, resigns, is
removed, or otherwise ceases to hold office while a
bankruptcy case is pending, the successor trustee is
automatically substituted as a party in any pending
action, proceeding, or matter. The successor trustee
must prepare, file, and send to the United States
trustee an accounting of the estate’s prior

administration.

Rule 2013. Keeping a Public Record of
Compensation Awarded by the
Court to Examiners, Trustees, and
Professionals

(a) In General.

(1) Required Items. The clerk must keep a public
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record of fees the court awards to examiners

and trustees, and to attorneys, accountants,

appraisers, auctioneers, and  other
professionals that trustees employ. The
record must:

(A) include the case name and number,
the name of the individual or firm
receiving the fee, and the amount
awarded;

(B)  be maintained chronologically; and

(C)  be kept current and open for public
examination without charge.

(2) Meaning of “Trustee.” As used in this rule,
“trustee” does not include a debtor in
possession.

(b) Annual Summary of the Record. At the end of each
year, the clerk must prepare a summary of the public

record, by individual or firm name, showing the total

Page 169 of 1089



122 FEDERAL RULES OF BANKRUPTCY PROCEDURE

fees awarded during the year. The summary must be
open for public examination without charge. The
clerk must send a copy of the summary to the United

States trustee.
Rule 2014. Employing Professionals

(a) Order Approving Employment; Application for

Employment.

(1) Order Approving Employment. The court
may approve the employment of an attorney,
accountant, appraiser, auctioneer, agent, or
other professional under § 327, § 1103, or §
1114 only on the trustee’s or committee’s
application.

(2)  Application for Employment. The applicant
must file the application and, except in a
Chapter 9 case, must send a copy to the
United States trustee. The application must

state specific facts showing:
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(A)  the need for the employment;

(B) the name of the person to be
employed;

(C)  the reasons for the selection;

(D)  the professional services to be
rendered;

(E) any proposed arrangement for
compensation; and

(F) to the best of the applicant’s
knowledge, all the person’s

connections with:

. the debtor;

° creditors;

. any other party in interest;
o their respective attorneys

and accountants;
° the United States trustee; and

o any person employed in the
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United States trustee’s
office.

3) Verified Statement of the Person to Be
Employed. The application must be
accompanied by a verified statement of the
person to be employed, setting forth that
person’s connections with any entity listed in
2)(F).

(b) Services Rendered by a Member or Associate of a
Law or Accounting Firm. If a law partnership or
corporation is employed as an attorney, or an
accounting partnership or corporation is employed as
an accountant—or if a named attorney or accountant
is employed—then any partner, member, or regular
associate may act as so employed, without further

court order.

Rule 2015. Duty to Keep Records, Make
Reports, and Give Notices

(a) Duties of a Trustee or Debtor in Possession. A
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trustee or debtor in possession must:

(1) in a Chapter 7 case and, if the court so orders,
in a Chapter 11 case (other than under
Subchapter V), file and send to the United
States trustee a complete inventory of the
debtor’s property within 30 days after
qualifying as a trustee or debtor in
possession, unless such an inventory has
already been filed;

(2)  keep a record of receipts and the disposition
of money and property received;

3) file:

(A)  the reports and summaries required
by § 704(a)(8); and

(B)  if payments are made to employees, a
statement of the amounts of
deductions for all taxes required to be

withheld or paid on the employees’
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behalf and the place where these
funds are deposited;

(4)  give notice of the case, as soon as possible
after it commences, to the following entities,
except those who know or have previously
been notified of it:

(A) every entity known to be holding
money or property subject to the
debtor’s  withdrawal or order,
including every bank, savings- or
building-and-loan association, public
utility company, and landlord with
whom the debtor has a deposit; and

(B)  every insurance company that has
issued a policy with a cash- surrender
value payable to the debtor;

(5) in a Chapter 11 case (other than under

Subchapter V), on or before the last day of
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the month after each calendar quarter during

which fees must be paid under 28 U.S.C.

§ 1930(a)(6), file and send to the United

States trustee a statement of those fees and

any disbursements made during that quarter;

and
(6) in a Chapter 11 small business case, unless
the court, for cause, sets a different schedule,

file and send to the United States trustee a

report under § 308, using Form 425C, for

each calendar month after the order for
relief—with the following adjustments:

o if the order for relief is within the first
15 days of a calendar month, the
report must be filed for the rest of that
month; or

° if the order for relief is after the 15th,

the information for the rest of that
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month must be included in the report

for the next calendar month.
Each report must be filed within 21 days after
the last day of the month following the month
that the report covers. The obligation to file
reports ends on the date that the plan becomes
effective or the case is converted or
dismissed.

(b) Trustee, Debtor in Possession, and Debtor in a
Case Under Subchapter V of Chapter 11. In a case
under Subchapter V of Chapter 11, the debtor in
possession must perform the duties prescribed in
(a)(2)—(4) and, if the court orders, must file and send
to the United States trustee a complete inventory of
the debtor’s property within the time the court sets.
If the debtor is removed as debtor in possession, the
trustee must perform these duties. The debtor must

perform the duties prescribed in (a)(6).
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(c) Duties of a Chapter 12 Trustee or Debtor in
Possession. In a Chapter 12 case, the debtor in
possession must perform the duties prescribed in
(a)(2)—(4) and, if the court orders, file and send to the
United States trustee a complete inventory of the
debtor’s property within the time the court sets. If the
debtor is removed as debtor in possession, the trustee
must perform these duties.

(d) Duties of a Chapter 13 Trustee and Debtor.

(1) Chapter 13 Business Case. In a Chapter 13

case, a debtor engaged in business must:

(A) perform the duties prescribed by
(a)(2)—(4); and

(B) if the court so orders, file and send to
the United States trustee a complete
inventory of the debtor’s property
within the time the court sets.

(2) Other Chapter 13 Case. In a Chapter 13 case
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in which the debtor is not engaged in

business, the trustee must perform the duties

prescribed by (a)(2).
Duties of a Chapter 15 Foreign Representative. In
a Chapter 15 case in which the court has granted
recognition of a foreign proceeding, the foreign
representative must file any notice required under
§ 1518 within 14 days after becoming aware of the
later information.
Making Reports Available in a Chapter 11 Case.
In a Chapter 11 case, the court may order that copies
or summaries of annual reports and other reports be
mailed to creditors, equity security holders, and
indenture trustees. The court may also order that
summaries of these reports be published. A copy of
every such report or summary, whether mailed or

published, must be sent to the United States trustee.
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Rule 2015.1. Patient-Care Ombudsman

()

Notice of the Report. Unless the court orders

otherwise, a patient-care ombudsman must give at

least 14 days’ notice before making a report under

§ 333(b)(2).

(1)  Recipients of the Notice. The notice must be
sent to the United States trustee, posted
conspicuously at the health-care facility that

is the report’s subject, and served on:

° the debtor;

. the trustee;

. all patients;

o any committee elected under § 705 or

appointed under § 1102 or its
authorized agent;

. in a Chapter 9 or 11 case, the creditors
on the list filed under Rule 1007(d) if

no committee of unsecured creditors
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has been appointed under § 1102; and
o any other entity as the court orders.
(2) Content of the Notice. The notice must state:
(A)  the date and time when the report will
be made;
(B)  the manner in which it will be made;
and
©) if it will be in writing, the name,
address, telephone number, email
address, and any website of the
person from whom a copy may be
obtained at the debtor’s expense.
(b) Authorization to Review Confidential Patient
Records.
(1) Motion to Review; Service. Rule 9014
governs a patient-care ombudsman’s motion
under § 333(c) to review confidential patient

records. The motion must:
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(A)  be served on the patient;

(B)  be served on any family member or
other contact person whose name and
address have been given to the trustee
or the debtor in order to provide
information about the patient’s health
care; and

(C)  be sent to the United States trustee,
subject to applicable nonbankruptcy
law concerning patient privacy.

(2) Time for a Hearing. Unless the court orders
otherwise, a hearing on the motion may not
commence earlier than 14 days after the

motion is served.

Rule 2015.2. Transferring a Patient in a Health
Care Business Case

Unless the court orders otherwise, if the debtor is a health
care business, the trustee may transfer a patient to another

health care business under § 704(a)(12) only if the trustee
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gives at least 14 days’ notice of the transfer to:

o any patient-care ombudsman;
o the patient; and
. any family member or other contact person whose

name and address have been given to the trustee or
the debtor in order to provide information about the
patient’s health care.

The notice is subject to applicable nonbankruptcy law

concerning patient privacy.

Rule 2015.3. Reporting Financial Information
About Entities in Which a
Chapter 11 Estate Holds a
Substantial or  Controlling
Interest

(a) Reporting Requirement; Content of the Report.
In a Chapter 11 case, the trustee or debtor in
possession must file periodic financial reports of the
value, operations, and profitability of each entity in
which the estate holds a substantial or controlling

interest—unless the entity is a publicly traded
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corporation or a debtor in a bankruptcy case. The
reports must be prepared as prescribed by Form 426
and be based on the most recent information
reasonably available to the filer.

(b) Time to File; Service. The first report must be filed
at least 7 days before the first date set for the meeting
of creditors under § 341. Later reports must be filed
at least every 6 months, until the date a plan becomes
effective or the case is converted or dismissed. A

copy of each report must be served on:

° the United States trustee;
o any committee appointed under § 1102; and
J any other party in interest that has filed a

request for it.
(¢) Presumption of a Substantial or Controlling
Interest.
(1) When a Presumption Applies. Under this

Rule 2015.3, the estate is presumed to have a
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substantial or controlling interest in an entity
of which it controls or owns at least a 20%
interest. Otherwise, the estate is presumed
not to have a substantial or controlling
interest.

(2) Rebutting the Presumption. The entity, any
holder of an interest in it, the United States
trustee, or any other party in interest may
move to rebut either presumption. After
notice and a hearing, the court must
determine whether the estate’s interest in the
entity is substantial or controlling.

(d) Modifying the Reporting Requirement. After
notice and a hearing, the court may vary the reporting
requirements of (a) for cause, including that:

(1) the trustee or debtor in possession is not able,
after a good-faith effort, to comply with

them; or
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(2)  the required information is publicly
available.

(e) Notice to Entities in Which the Estate has a
Substantial or Controlling Interest; Protective
Order. At least 14 days before filing the first report
under (a), the trustee or debtor in possession must
send notice to every entity in which the estate has a
substantial or controlling interest—and all known
holders of an interest in the entity—that the trustee
or debtor in possession expects to file and serve
financial information about the entity in accordance
with this Rule 2015.3. Any such entity, or person
holding an interest in it, may request that the
information be protected under § 107.

® Effect of a Request. Unless the court orders
otherwise, a pending request under (c), (d), or (e)

does not alter or stay the requirements of (a).

Page 185 of 1089



138 FEDERAL RULES OF BANKRUPTCY PROCEDURE

Rule 2016. Compensation for Services
Rendered; Reimbursing Expenses

(a) In General.

(1) Application. If an entity seeks from the estate
interim or final compensation for services or
reimbursement of necessary expenses, the
entity must file an application showing:

(A)  in detail the amounts requested and
the services rendered, time spent, and
expenses incurred;

(B) all payments previously made or
promised for services rendered or to
be rendered in connection with the
case;

(C)  the source of the paid or promised
compensation;

(D)  whether any previous compensation
has been shared;

(E)  whether an agreement or
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)

)

understanding exists between the
applicant and any other entity for
sharing compensation for services
rendered or to be rendered in
connection with the case; and
(F)  the particulars of any compensation
sharing or agreement or
understanding to share, except with a
member or regular associate of a law
or accounting firm.
Application for Services Rendered or to be
Rendered by an Attorney or Accountant.
The requirements of (a) apply to an
application for compensation for services
rendered by an attorney or accountant, even
thougha creditor or other entity files the
application.

Copy to the United States Trustee. Except in
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a Chapter 9 case, the applicant must send a
copy of the application to the United States
trustee.

(b) Disclosing Compensation Paid or Promised to the

Debtor’s Attorney.

(1) Basic Requirements. Within 14 days after
the order for relief—or at another time as the
court orders—every debtor’s attorney
(whether or not applying for compensation)
must file and send to the United States trustee
the statement required by §329. The
statement must:

(A)  show whether the attorney has shared
or agreed to share compensation with
any other entity; and

(B)  if so, the particulars of any sharing or
agreement to share, except with a

member or regular associate of the

Page 188 of 1089



FEDERAL RULES OF BANKRUPTCY PROCEDURE 141

attorney’s law firm.

(2) Supplemental Statement. Within 14 days
after any payment or agreement to pay not
previously disclosed, the attorney must file
and send to the United States trustee a
supplemental statement.

(c) Disclosing Compensation Paid or Promised to a

Bankruptcy-Petition Preparer.

(1) Basic Requirements. Before a petition is
filed, every bankruptcy- petition preparer for
a debtor must deliver to the debtor the
declaration under penalty of perjury required
by § 110(h)(2). The declaration must:

(A) disclose any fee, and its source,
received from or on behalf of the
debtor within 12 months before the
petition’s filing, together with all

unpaid fees charged to the debtor;

Page 189 of 1089



142 FEDERAL RULES OF BANKRUPTCY PROCEDURE

(B)  describe the services performed and
the documents prepared or caused to
be prepared by the bankruptcy-
petition preparer; and

(C)  be filed with the petition.

(2) Supplemental Statement. Within 14 days
after any later payment or agreement to pay
not previously disclosed, the bankruptcy-
petition preparer must file a supplemental

statement.

Rule 2017. Examining Transactions Between a
Debtor and the Debtor’s Attorney

(a) Payments or Transfers to an Attorney Made in
Contemplation of Filing a Petition or Before
the Order for Relief. On a party in interest’s
motion, or on its own, the court may, after notice
and a hearing, determine whether a debtor’s direct
or indirect payment of money or transfer of

property to an attorney for services rendered or to
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(b)

be rendered was excessive if it was made:

(1) in contemplation of the filing of a
bankruptcy petition by or against the
debtor; or

2) before the order for relief is entered in an
involuntary case.

Payments or Transfers to an Attorney Made

After the Order for Relief Is Entered. On

motion of the debtor or the United States trustee,

or on its own, the court may, after notice and a

hearing, determine whether a debtor’s payment

of money or transfer of property—or agreement
to pay money or transfer property—to an attorney
after an order for relief is entered is excessive. It
does not matter whether the payment or transfer
is made, or to be made, directly or indirectly, if
the payment, transfer, or agreement is for

services related to the case.

143
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Rule 2018. Intervention by an Interested
Entity; Right to Be Heard

(a) In General. After hearing on such notice as the court
orders and for cause, the court may permit an
interested entity to intervene generally or in any
specified matter.

(b) Intervention by a State Attorney General. In a
Chapter 7, 11, 12, or 13 case, a state attorney general
may appear and be heard on behalf of consumer
creditors if the court determines that the appearance
is in the public interest. But the state attorney general
may not appeal from any judgment, order, or decree
entered in the case.

(¢) Intervention by the United States Secretary of the
Treasury or a State Representative. In a Chapter 9
case:

(1) the United States Secretary of the Treasury
may—and if requested by the court must—

intervene; and
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2) a representative of the state where the debtor
is located may intervene in any matter the
court specifies.

(d) Intervention by a Labor Union or an Association
Representing the Debtor’s Employees. In a
Chapter 9, 11, or 12 case, a labor union or an
association representing the debtor’s employees has
the right to be heard on the economic soundness of a
plan affecting the employees’ interests. Unless
otherwise permitted by law, the labor union or
employees’ association exercising that right may not
appeal any judgment, order, or decree related to the
plan.

(e) Serving Entities Covered by This Rule. The court
may issue orders governing the service of notice and
documents on entities permitted to intervene or be

heard under this Rule 2018.
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Rule 2019. Disclosures by Groups, Committees,
and Other Entities in a Chapter 9 or
11 Case

(a) Definitions. In this Rule 2019:

(1) “disclosable economic interest” means any
claim, interest, pledge, lien, option,
participation, derivative instrument, or
other right or derivative right granting the
holder an economic interest that is affected
by the value, acquisition, or disposition of
a claim or interest; and

(2) “represent” or “represents” means to take a
position before the court or to solicit votes
regarding a plan’s confirmation on
another’s behalf.

(b) ‘Who Must Disclose.

(1) In General. In a Chapter 9 or 11 case, a

verified statement containing the information

listed in (c¢) must be filed by every group or
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committee consisting of or representing—

and every entity representing—multiple

creditors or equity security holders that are:

(A) acting in concert to advance their
common interests; and

(B)  not composed entirely of affiliates or
insiders of one another.

(2) When a Disclosure Statement Is Not
Required. Unless the court orders otherwise,
an entity need not file the statement described
in (1) solely because it is:

(A)  an indenture trustee;

(B)  anagent for one or more other entities
under an agreement to extend credit;

(C)  aclass-action representative; or

(D) a governmental unit that is not a
person.

(c) Required Information. The verified statement must
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include:

(1)

2)

the pertinent facts and circumstances

concerning:

(A)  for a group or committee (except a
committee appointed under § 1102 or
§ 1114), its formation, including the
name of each entity at whose instance
it was formed or for whom it has
agreed to act; or

(B) for an entity, the entity’s
employment, including the name of
each creditor or equity security holder
at whose instance the employment
was arranged;

if not disclosed under (1), for each member

of a group or committee and for an entity:

(A)  name and address;

(B)  the nature and amount of each
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)

disclosable economic interest held
in relation to the debtor when the
group or committee was formed or
the entity was employed; and

(C)  for each member of a group or
committee claiming to represent any
entity in addition to its own
members (except a committee
appointed under § 1102 or § 1114),
the quarter and year in which each
disclosable economic interest was
acquired—unless it was acquired
more than 1 year before the petition
was filed;

if not disclosed under (1) or (2), for each

creditor or equity security holder represented

by an entity, group, or committee (except a

committee appointed under § 1102 or §
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1114):

(A)  name and address; and

(B) the nature and amount of each
disclosable economic interest held in
relation to the debtor on the
statement’s date; and

(4) a copy of any instrument authorizing the

group, committee, or entity to act on behalf

of creditors or equity security holders.

(d) Supplemental Statement. If a fact disclosed in its
most recent statement has changed materially, a
group, committee, or entity must file a verified
supplemental statement whenever it takes a position
before the court or solicits votes on a plan’s
confirmation. The supplemental statement must set
forth any material changes in the information
specified in (c).

(e) Failure to Comply; Sanctions.
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(1) Failure to Comply. On a party in interest’s
motion, or on its own, the court may
determine whether there has been a failure to
comply with this Rule 2019.

(2)  Sanctions. If the court finds a failure to
comply, it may:

(A)  refuse to permit the group,
committee, or entity to be heard or
to intervene in the case;

(B)  hold invalid any authority,
acceptance, rejection, or objection
that the group, committee, or
entity has given, procured, or
received; or

(C)  grant other appropriate relief.

Rule 2020. Reviewing an Act by a United
States Trustee

A proceeding to contest any act or failure to act by a United

States trustee is governed by Rule 9014.
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PART III. CLAIMS; PLANS; DISTRIBUTIONS
TO CREDITORS AND EQUITY
SECURITY HOLDERS

Rule 3001. Proof of Claim

(a) Definition and Form. A proof of claim is a written
statement of a creditor’s claim. It must substantially
conform to Form 410.

(b) Who May Sign a Proof of Claim. Only a creditor
or the creditor’s agent may sign a proof of claim—
except as provided in Rules 3004 and 3005.

(©) Required Supporting Information.

(1) Claim or Interest Based on a Writing. If a
claim or an interest in the debtor’s property
securing the claim is based on a writing, the
creditor must file a copy with the proof of
claim—except for a claim based on a
consumer-credit agreement under (4). If the
writing has been lost or destroyed, a

statement explaining the loss or destruction
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2)

must be filed with the claim.

Additional Information in an Individual
Debtor’s Case. If the debtor is an individual,

the creditor must file with the proof of claim:

(A) anitemized statement of the principal
amount and any interest, fees,
expenses, or other charges incurred

before the petition was filed;

(B)  for any claimed security interest in
the debtor’s property, the amount
needed to cure any default as of the

date the petition was filed; and

© for any claimed security interest in

the debtor’s principal residence:
(1) Form 410A; and

(11) if there is an escrow account

connected with the claim, an
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escrow-account statement,
prepared as of the date the
petition was filed, that is
consistent in form with
applicable nonbankruptcy

law.

3) Sanctions in an Individual-Debtor Case. If
the debtor is an individual and a claim holder
fails to provide any information required by
(1) or (2), the court may, after notice and a

hearing, take one or both of these actions:

(A)  preclude the holder from presenting
the information in any form as
evidence in any contested matter or
adversary proceeding in the case—
unless the court determines that the
failure is substantially justified or is

harmless; and
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(B) award other appropriate relief,
including reasonable expenses and

attorney’s fees caused by the failure.

(4) Claim Based on an Open-End or Revolving

Consumer-Credit Agreement.

(A)  Required Statement. Except when the
claim is secured by an interest in the
debtor’s real property, a proof of
claim for a claim based on an open-
end or revolving consumer- credit
agreement must be accompanied by a
statement that shows the following

information about the credit account:

(1) the name of the entity from
whom the creditor purchased

the account;

(11) the name of the entity to
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whom the debt was owed at
the time of an account
holder’s last transaction on

the account;

(ii1))  the date of that last

transaction;

(iv)  the date of the last payment on

the account; and

(v) the date that the account was

charged to profit and loss.

(B)  Copy to a Party in Interest. On a party
in interest’s written request, the
creditor must send a copy of the
writing described in (1) to that party
within 30 days after the request is

sent.

(d) Claim Based on a Security Interest in the Debtor’s
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Property. If a creditor claims a security interest in
the debtor’s property, the proof of claim must be
accompanied by evidence that the security interest

has been perfected.

Transferred Claim.

(1) Claim Transferred Before a Proof of Claim
Is Filed. Unless the transfer was made for
security, if a claim was transferred before a
proof of claim is filed, only the transferee or

an indenture trustee may file a proof of claim.

(2) Claim Transferred After a Proof of Claim

Was Filed.

(A)  Filing Evidence of the Transfer.
Unless the transfer was made for
security, the transferee of a claim that
was transferred after a proof of claim

1s filed must file evidence of the
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transfer—except for a claim based on
a publicly traded note, bond, or

debenture.

(B)  Notice of the Filing and the Time for
Objecting. The  clerk  must
immediately notify the alleged
transferor, by mail, that evidence of
the transfer has been filed and that the
alleged transferor has 21 days after
the notice is mailed to file an
objection. The court may extend the

time to file it.

(C)  Hearing  on an Objection;
Substituting the Transferee. 1f, on
timely objection by the alleged
transferor and after notice and a
hearing, the court finds that the claim

was transferred other than for
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security, the court must substitute the
transferee for the transferor. If the
alleged transferor does not file a
timely objection, the transferee must

be substituted for the transferor.

3) Claim Transferred for Security Before a

Proof of Claim Is Filed.

(A) Right to File a Proof of Claim. If a
claim (except one based on a publicly traded
note, bond, or debenture) was transferred for
security before the proof of claim is filed,
either the transferor or transferee (or both)
may file a proof of claim for the full amount.
The proof of claim must include a statement

setting forth the terms of the transfer.

(B)  Notice of a Right to Join in a Proof of
Claim; Consolidating Proofs. If

either the transferor or transferee files
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a proof of claim, the clerk must, by
mail, immediately notify the other of
the right to join in the claim. If both
file proofs of the same claim, the

claims must be consolidated.

(C)  Failure to File an Agreement About
the Rights of the Transferor and
Transferee. On a party in interest’s
motion and after notice and a hearing,
the court must issue appropriate
orders regarding the rights of the
transferor and transferee if either one
fails to file an agreement on voting
the claim, receiving dividends on it,
or participating in the estate’s

administration.

(4) Claim Transferred for Security After a

Proof of Claim Was Filed.
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(A)  Filing Evidence of the Transfer. If a
claim (except one based on a publicly
traded note, bond, or debenture) was
transferred for security after a proof
of claim was filed, the transferee must
file a statement setting forth the terms

of the transfer.

(B)  Notice of the Filing and the Time for
Objecting. The  clerk  must
immediately notify the alleged
transferor, by mail, that evidence of
the transfer has been filed and that the
alleged transferor has 21 days after
the notice i1s mailed to file an
objection. The court may extend the

time to file it.

(C)  Hearing on an Objection. If the

alleged transferor files a timely
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()

objection, the court must, after notice
and a hearing, determine whether the

transfer was for security.

(D)  Failure to File an Agreement About
the Rights of the Transferor and
Transferee. On a party in interest’s
motion and after notice and a hearing,
the court must issue appropriate
orders regarding the rights of the
transferor and transferee if either one
fails to file an agreement on voting
the claim, receiving dividends on it,
or participating in the estate’s

administration.

Serving an Objection or Motion; Notice of a
Hearing. At least 30 days before a hearing, a
copy of any objection filed under (2) or (4) or

any motion filed under (3) or (4) must be
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mailed or delivered to either the transferor or
transferee as appropriate, together with

notice of the hearing.

® Proof of Claim as Prima Facie Evidence of a
Claim and Its Amount. A proof of claim signed and
filed in accordance with these rules is prima facie

evidence of the claim’s validity and amount.

() Proving the Ownership and Quantity of Grain. To
the extent not inconsistent with the United States
Warehouse Act or applicable State law, a warehouse
receipt, scale ticket, or similar document of the type
routinely issued as evidence of title by a grain storage
facility, as defined in section 557 of title 11, shall
constitute prima facie evidence of the validity and
amount of a claim of ownership of a quantity of

grain.
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Rule 3002. Filing a Proof of Claim or Interest

(a) Need to File. Unless Rule 1019(c), 3003, 3004, or
3005 provides otherwise, every creditor must file a
proof of claim—and an equity security holder must
file a proof of interest—for the claim or interest to be
allowed. A lien that secures a claim is not void solely

because an entity failed to file a proof of claim.

(b) Where to File. The proof of claim or interest must
be filed in the district where the case is pending and

in accordance with Rule 5005.

(c) Time to File. In a voluntary Chapter 7 case or in a
Chapter 12 or 13 case, the proof of claim is timely if
filed within 70 days after the order for relief or entry
of an order converting the case to Chapter 12 or 13.
In an involuntary Chapter 7 case, a proof of claim is
timely if filed within 90 days after the order for relief

is entered. These exceptions apply in all cases:
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(1) Governmental Unit. A governmental unit’s
proof of claim is timely if filed within 180
days after the order for relief. But a proof of
claim resulting from a tax return filed under
§ 1308 is timely if filed within 180 days after
the order for relief or within 60 days after the
tax return is filed. On motion filed by a
governmental unit before the time expires
and for cause, the court may extend the time

to file a proof of claim.

(2)  Infant or Incompetent Person. In the
interests of justice, the court may extend the
time for an infant or incompetent person—or
a representative of either—to file a proof of
claim, but only if the extension will not

unduly delay case administration.

3) Unsecured Claim That Arises from a

Judgment. This paragraph (3) applies if an
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unsecured claim arises in favor of an entity or
becomes allowable because of a judgment to
recover money or property from that entity or
a judgment that denies or avoids the entity’s
interest in property. The claim may be filed
within 30 days after the judgment becomes
final. But the claim must not be allowed if the
judgment imposes a liability that is not
satisfied—or a duty that is not performed—
within the 30 days or any additional time set

by the court.

4) Claim Arising from a Rejected Executory
Contract or Unexpired Lease. A proof of
claim for a claim that arises from a rejected
executory contract or an unexpired lease may

be filed within the time set by the court.

(5)  Notice That Assets May Be Available to Pay

a Dividend. The clerk must, by mail, give at
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least 90 days’ notice to creditors that a
dividend payment appears possible and that
proofs of claim must be filed by the date set

forth in the notice if:

(A) anotice of insufficient assets to pay a
dividend had been given under

Rule 2002(e); and

(B) the trustee later notifies the court that

a dividend appears possible.

(6) Claim Secured by a Security Interest in the
Debtor’s Principal Residence. A proof of a
claim secured by a security interest in the

debtor’s principal residence is timely filed if:

(A)  the proof of claim and attachments
required by Rule 3001(c)(2)(C) are
filed within 70 days after the order for

relief; and
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(B) the attachments required by
Rule 3001(c)(1) and (d) are filed as a
supplement to the holder’s claim
within 120 days after the order for

relief.

(7) Extending the Time to File. On a creditor’s
motion filed before or after the time to file a
proof of claim has expired, the court may
extend the time to file by no more than 60
days from the date of its order. The motion
may be granted if the court finds that the
notice was insufficient to give the creditor a

reasonable time to file.

Rule 3002.1. Notice Relating to Claims
Secured by a Security Interest in
the Debtor’s Principal Residence
in a Chapter 13 Case

(a) In General. This rule applies in a Chapter 13 case to

a claim that is secured by a security interest in the
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debtor’s principal residence and for which the plan
provides for the trustee or debtor to make contractual
installment payments. Unless the court orders
otherwise, the notice requirements of this rule cease
when an order terminating or annulling the automatic

stay related to that residence becomes effective.

(b) Notice of a Payment Change.

(1) Notice by the Claim Holder. The claim
holder must file a notice of any change in the
amount of an installment payment—
including any change resulting from an
interest-rate or escrow-account adjustment.
At least 21 days before the new payment is

due, the notice must be filed and served on:

° the debtor;
o the debtor’s attorney; and
o the trustee.
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(©)

If the claim arises from a home-equity line of
credit, the court may modify this

requirement.

(2)  Party in Interest’s Objection. A party in
interest who objects to the payment change
may file a motion to determine whether the
change is required to maintain payments
under § 1322(b)(5). Unless the court orders
otherwise, if no motion is filed by the day
before the new payment is due, the change

goes into effect.

Fees, Expenses, and Charges Incurred After the
Case Was Filed; Notice by the Claim Holder. The
claim holder must file a notice itemizing all fees,
expenses, and charges incurred after the case was
filed that the holder asserts are recoverable against
the debtor or the debtor’s principal residence. Within

180 days after the fees, expenses, or charges were
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incurred, the notice must be served on:

. the debtor;
o the debtor’s attorney; and
o the trustee.

(d) Filing Notice as a Supplement to a Proof of Claim.
A notice under (b) or (c) must be filed as a
supplement to the proof of claim using Form 410S-1
or 410S-2, respectively. The notice is not subject to

Rule 3001(f).

(e) Determining Fees, Expenses, or Charges. On a
party in interest’s motion filed within one year after
the notice in (c¢) was served, the court must, after
notice and a hearing, determine whether paying any
claimed fee, expense, or charge is required by the
underlying agreement and applicable nonbankruptcy
law to cure a default or maintain payments under

§ 1322(b)(5).
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® Notice of the Final Cure Payment.

(1) Content of a Notice. Within 30 days after the
debtor completes all payments under a

Chapter 13 plan, 